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ADVERTISEMENT 


TO  THE 


SEVENTH  EDITION. 


In  preparing  the  present  edition  for  the  press,  the 
Editor  has  incorporated  the  decisions  which  have 
taken  place,  and  the  statutes  which  have  been  passed, 
relating  to  the  law  of  "  Landlord  and  Tenant,"  since 
the  publication  of  this  work  by  the  late  Mr.  Wood- 
fall,  in  1804.  Some  of  the  chapters  have  been 
rewritten,  though  the  same  titles  and  divisions  have 
been  retained ;  while  many  points,  not  comprised 
in  the  former  editions,  have  been  introduced.  The 
Index  has  been  entirely  remodelled,  and  no  ex- 
ertion spared  to  render  the  work  useful  to  the  Pro- 
fession, and  others  interested  in  the  subject-matter 
of  its  contents. 

4,  Elm  Court,  Temple. 

Trinity  Vacation,  1829. 
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CHAPTER  I. 


Section  1. — Introductory  Observations  on  Leases  in 

general. 


Definition  of  a  Lease. — ^A  lease  is  a  contract  for  the  pos- 
session and  profits  of  lands  and  tenements  on  the  one  side,  and  a 
recompense  of  rent  or  other  income  on  the  other ;  or  it  is  a  convey- 
ance of  lands  and  tenements  to  a  person  for  life,  or  years,  or  at  will, 
in  consideration  of  a  return  of  rent  or  other  recompense,  (a)  The 
party  letting  the  land  is  called  the  lessor  or  landlord^  and  the  party 
to  whom  the  lease  is  made,  the  lessee  or  tenant. 


Section  II.     Of  the  Requisites  to  a  Lease,  and  how  it  may 

be  made. 

In  every  lease  it  is  requisite  that  there  should  be,  1.  A  lessor 
able  to  grant  it.  2.  A  lessee  capable  of  accepting  of  it.  S.  A  sub- 
ject-matter that  is  demiseable.  4.  There  must  also  be  the  needful 
ceremonies,  8cc. ;  as  where  a  freehold  estate  is  created  by  lease, 
Irvery  of  aeifiin  must  be  given  to  the  lessee ;  and  where  a  lease  is 
for  a  term  of  years  there  must  be  an  entry  by  him.  (6) 

No  leaae  is  good  unless  it  contains  a  sufficient  degree  of  cer- 

(•)  Cniis.  Dig.  vol.  ir.  p.  67.    3  Blsc.    (6)  CruU.  Dig.  vol.  it.  p.  67. 
Com.  317. 
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taintyy  s»  to  its  beginning  and  ending;  (a)  though  it  may  determine 
prior  to  the  period  for  which  it  is  granted)  in  consequence  of  a 
proviso  or  condition ;  (b)  and  all  modern  leases  contain  a  proviso  en^ 
abling  the  lessor  to  re-enter  and  determine  the  lease  on  non-pay- 
ment €^  rent,  or  breach  of  the  covenants,  (c)  It  is  immaterial 
whether  any  rent  be  reserved  upon  a  lease  for  life,  years,  or  at  will, 
or  not ;  except  only  in  the  cases  of  leases  made  by  tenant  in  tail, 
husband  and  wife,  and  ecclesiastical  persons :  (d)  of  which  hereafter. 

By  what  tvords  made, — ^The  usual  words  whereby  a  lease  is 
made,  are  ^^  demise,  grant,  and  to  farm  let,*^  and  whatsoever  words 
amount  to  a  grant  may  serve  to  make  a  lease.  Farm,  ferme, 
fearme,  Jirma^  is  derived  from  the  Saxon  word  "  foerman,''  to  fee, 
or  relieve ;  because,  in  ancient  time,  they  reserved  upon  their  leases, 
c^tle  and  other  victual  and  provision  for  their  sustenance,  so  that 
a  farmer,  JirmariuSy  was  one  who  held  his  lands  upon  payment  of 
a  rent  or  feorme,  though  at  present,  by  a  gradual  departure  from 
the  original  sense,  the  word  "  farm  ^  is  brought  to  signify  the  very 
estate  or  lands  so  holden  upon  farm  or  rent :  and  this  word  ^'  farm,"^ 
in  a  will,  is  sufficient  to  pass  a  leasehold  estate,  if  it  appear  to  have 
been  the  testator's  intention  that  it  should  so  pass,  {e) 

Here,  it  may  be  laid  down  for  a  rule,  that  whatever  words  are 
sufficient  to  explain  the  intent  of  the  parties,  that  the  one  shall 
divest  himself  of  the  possession  and  the  other  come  into  it,  for  such 
a  determinate  time,  whether  they  run  in  the  form  of  a  licence,  cove^ 
nant,  or  agreement,  are  of  themselves  sufficient,  and  will,  in  con-» 
struction  of  law,  amount  to  a  lease  for  years  as  efiectuaUy  as  if 
the  most  proper  and  pertinent  words  had  been  made  use  of  for  that 
purpose ;  (/)  but  executory  agreements  for  leases  of  copyholds 
are  construed  differently,  on  account  of  the  forfeiture,  (g) 

Thus  the  word  ^'  dedi^  is  said  to  be  a  sufficient  word  to  make  a 
lease  for  years,  (h) 

So,,  a  licence  to  inhabit  amounts  to  a  lease,  (i) 

(a)  Craii.  Vi^  vol,  iy.  p.  72,  Co.  Lit.  48  Sqoier,  Cro.  Jac.  172.  Hall  y.  Sebright,  1 
b.  Bac.  Abr.  Titi  Lease,  L.  Mod.  14. 

(b)  Cruia.  Dig.  yol.  iv.  p.  75*  (g)  Bop  d.  Coot%  y.  Clave,  2  Dmnf.  & 

(c)  Shep.  Touch.  East,  739.  Crqis.  Dig.  yol.  i.  pp.  359-^60. 

(d)  Co.  Lit,  45  b.  2  BljMSk  Com.  317.    ,  (h)  Co.  Lit.  301,  (b>    . 

(i)  Laae  y.   fi^l  Stanhope..  j$  T.  R.      (t)   Right  fji,  d,  .Gree».  y«,,  Procter. 
345.         .    ,  i.  ;  4Bun.  5209.-r-Ha|U.?,.Seabright,  1  Mod. 

(/)  Bas.  Abr.  tit.  lease,  K.  Tooker  v.    14.«rirAooQ.  U,Mad«^42.       . 


4  Ofthi  JtegtUsUestoa  l^a^,  [Ohapv^ 

money <**  though  .intended  only  as  a  collateral  security,  amounts  to 
a  present  lease,  (a) 

.  One  made  his  will  In  this  manner :  ^>  I  have  made  a  lease  to 
J,  S*  for  term  of  twenty-one  years,  paying  but  20«.  rent;*"  this 
was  held  a  good  lease,  or  demise  by  will,  for  twenty-one  years ; 
and  that  the  word  ^^have*^  should  be  taken  in  the  present  tense, 
as  d^di  is  in  a  deed  of  feoffment,  to  comply  with  the  intent  of  the 
testator.  (6) 

Articles  by  which  '^  it  is  covenanted  and  agreed  that  A,  doth  let 
the  said  lands,"^  &c.  amount  to  an  immediate  lease,  (c)  and  a  yrt^ 
visa  that  the  lessee  '^  shall  pay  to  the  said  A.  annually,^  &c.  is  a 
good  reservation  of  rent,  and  not  a  condition :  one  of  the  judges, 
however,  held  it  to  be  a  reservation  and  a  condition  also ;  as  in 
another  ca^,  where  a  provwo  joined  with  words  of  covenant  made 
it  a  condition  and  a  covenant  also. 

<:  So,  an  agreement  to  grant  a  lease,  whereby  the  lessor  did  let  and 
set  for  twenty-one  years  from  a  future  day,  shall  be  a  lease  in  prce^ 
aenii^  if  the  circumstances  show  the  party'^s  intent  so  to.be.  (d) 

But  although  no  specific  words  are  necessary  to  create  a  lease, 
yet  there  must  be  words  used  which  shew  an  intenticHi  to  de- 
mise. 

Therefore  where  a  lessee  of  tithes  agreed  with  the  owner  of 
lands,  for  certain  collateral  considerations,  not  to  take  tithes  in 
kind  from  the  tenants  of  the  lands  for  twelve  years,  but  to  accept 
a  reasonable  composition  not  exceeding  Ss,  6d.  per  acre ;  this  was 
adjudged  to  be  no  lease ;  (e)  for  1st,  the  rent  affected  to  be  re- 
aerved  is  uncertain  ;  under  this  agreement  it  is  at  the  option  of  the 
party  either  to  pay  tithes  in  kind,  or  to  tender  the  reasonable  value 
pf  the  tithes,  which  may  be  under  Ss,  6d.  per  acre ;  Sndly,  the 
owner  of  the  lands,  the  person  with  whom  the  agreement  is  made, 
is  neither  to  enjoy  any  thing  nor  pay  any  rent ;  it  cannot  therefore 
be  a  demise  to  him.  It  can,  at  the  utmost,  amount  to  no  more 
than  a  mere  covenant  with  A.  that  B.  shall  enjoy,  and  creates  no 
leaae  to  either. 


(a)  EyaiiB  v  Tbomfts.  Cn>.  Jac.   17i.  Car.  207.—- Titdale  v  Essex,  Hob.  54. 
kichards  v.  Sely,  2  Mod.  80.  (d)  Baxter  d.  Abrahall  v.  Browne,  2 

(b)  Bao.  on  Leases,  163.  Bl.  Rep.  975. 

(c)  Harrington  v.  Wise.  Cro.  Eliz.  486.  («)  Brewer  t.  HilL  2  Anstr.  413. 
S.  C.  Noy.  57. — Drake  r.  Monday.  Cro. 


Sectl'th}  nnd  h&w  it  may  be  made  J  5 

So,  wbere  one  made  a  ledsie  for  life,  et  provisum  «9#,  that  if 'the 
lessee  die  within  sixty  years,  then  his  executors  and  assignis  should 
enjoy  the  land  in  his  right  for  so  many  years  as  should  be  behind 
of  the  sixty  years  from  the  date  of  the  lease ;  this  was  held  to  be 
only  a  covenant  and  no  lease,  (a) 

In  one  case  it  is  said,  that  though  a  grant  ^^  to  have  and  to  hold^ 
land  for  years  be  a  good  lease,  yet  a  grant  to  "  enjoy  ^  lands  in 
the  same  manner  is  but  a  covenant ;  (6)  [but  unless  it  be  with  re^ 
ference  to  a  stranger,  it  is  conceived  that  this  opinion  is  erroneous, 
if  the  case  itself  be  rightly  reported.] 

For,  a  covenant  **  that  a  stranger  shall  enjoy  such  land  for  so 
many  years  at  such  a  rent,*"  does  not  amount  to  a  lease,  but  a 
covenant,  (c) 

It  is  said  also,  that  a  covenant  *^  that  he  shall  permit  the  cove- 
nantee himself  to  hold  the  land  for  so  many  years,^  does  not 
amount  to  a  lease ;  for  it  sounds  only  in  covenant :  (c)  [but  this 
seems  doubtful  at  this  day,  not  merely  because  a  licence  to  inhabit 
amounts  to  a  lease,  but  because  the  intention  of  the  parties  clearly 
is  that  the  one  grants  and  the  other  accepts  a  lease.] 

An  article  ^*  that  he  is  content  A.  shall  have  a  lease  for  six  years, 
that  the  rent  shall  be  lO/.*"  does  not  amount  to  a  lease;  for  it 
appears  to  be  only  instructions  for  a  lease,  (c) 

So,  "  I  agree  to  let  my  land,^  this  is  no  lease,  (rf) 

So,  an  agreement  or  covenant  made  between  A.  and  B.  that  C 
shall  have  such  land  for  years ;  this  being  made  between  strangers, 
cakinot  amount  to  a  lease,  (e) 

So,  if  A.  covenants  with  B.  that  his  executors  shall  have  such 
land  for  twenty-one  years,  this  cannot 'amount  to  a  lease,  (e) 

Formerly,  whenever  an  instrument  contained  words  of  present 
demise,  it  was  held  to  amount  to  an  absolute  lease,  although 
covenants  were  added  prospective  of  some  further  act  to  be  done ; 
fcuch  covenants  being  construed  to  be  merely  in  further  assur- 
ance. 

Thus  these  words  in  an  instrument,  "  be  it  remembered  that 
A.  B.  hath  let  and  by  these  presents  doth  demise,""  &c.  were  held  to 
operate  as  a  present  demise ;  although  the  instrument  contained  a 

(a)  Bac.  Abr.  tit.  Lewes,  K.  (rf)  Sweeper  v.  Randal.  Cro.  Elis,  150. 

(6)  Rwia  r.  Thomm*  Cn>.  Jac  17f .  («)  Porry  v.  Alien.  Ibid.  17S, 

(e)  Com.  Dig.  tit.  EsUtea. 
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fiirthier  c6venant  for  a  future  \ekae  {a) ;  tod  that  the  agreement  for 
4  more  formal  lease  was  merely  in  further  assurance.  (6)  It  should 
be  observed,  however,  that  no  words  in  a  deed  can  operate  so  as  to 
create  or  confirm  a  lease  to  a  person,  not  party  to  the  deed,  (o) 

So  also  where  before  the  statute  of  frauds  a  party  said,  **  you 
shall  have  a  lease  of  my  lands  in  D.  for  twenty-one  years,  paying 
therefore  10«.  per  annum^  make  a  lease  in  writing  and  I  will  seal 
it  :^  this  was  held  a  good  lease  by  parol,  and  the  making  of  it  in 
writing  was  but  a  further  assurance,  (df) 

So  also  and  for  a  similar  reason  the  words  ^^  doth  let^  in  articles 
of  agreement  have  been  held  a  present  demise,  although  there  was 
a  further  covenant  ^'  that  a  lease  should  be  made  and  sealed,  ac 
cording  to  the  effect  of  the  articles,  before  a  certain  day.'"(e) 

But  a  different  principle  now  prevails.  The  intention  of  the 
parties  is  alone  considered ;  and,  to  use  the  words  of  Lord  Chief 
Baron  Gilbert^  '^  if  the  most  proper  form  of  words  of  leasing  are  made 
use  of,  yet  if  upon  the  whole  deed  there  appears  no  such  intent,  but 
that  the  instrument  is  only  preparatory  and  relative  to  a  future  lease 
to  be  made,  the  law  ¥dll  rather  do  violence  to  the  words,  than  break 
through  the  intent  of  the  parties,  by  construing  a  present  lease  when 
the  intent  was  manifestly  otherwise.  (/) 

Thus,  an  instrument,  setting  forth  the  conditions  of  letting  a 
farm,  the  term  to  be  from  year  to  year,  and  the  lands  to  be  en- 
tered  upon  at  a  period  fixed,  &c.  and  that  a  lease  was  to  be  made 
upon  these  conditions  with  all  usual  covenants,  at  the  foot  of  which 
instrument  the  intended  lessee  wrote,  **  I  agree  to  take  the  pre- 
mises at  the  rent  of ,  &c.  subject  to  the  covenants,'^  was  held  to  be 
an  agreement  for  a  lease,  and  not  a  present  demise;  there  being 
not  only  a  stipulation  for  a  future  lease,  but  time  being  given  to 
prepare  it,  before  the  commencement  of  the  term,  and  no  present  oc- 
cupation* as  tenant  contracted  for.  {g) 

So,  where  articles  were  drawn  up  as  follows :  "  A,  doth  demise 
his  close  to  S^  to  have  it  for  forty  years,''  and  a  rent  was  reserved, 
with  a  clause  of  distress ;  upon  which  articles  a  memorandum  was 

* 

(a)  Barry  v.  Nugent,  cited  in  Doe  d.        (rf)  Maldon*8  Case.  Cro.  Eliz.  33. 
Jackaon  v.  Asbborner,  5  T.  R.  163-5.  (e)  Harrington  v.  Wise.  Cro.  Eliz.  486. 

(6)  Right  d.  Green  v.  Procter,  4  Burr.  Noy  67.  S.C. 
2208.  (/)  Bac.  Abr.  tit.  Leases,  164.  Doe  d. 

(f )  Doe  d.  Potter  v.  Archer,   1  Bos.  Abrahall  v.  Bron-ne.  2  Blk.  Rep.  973. 
&  Pul.  531.  (g)  Tempest  v.  Bawling.  13  East.  18. 
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peared  upoa  taking  the  whole  instrument  together,  that  a  future  lease 
was  intended,  the  same  rule  of  ooostruction  prevailed.  In  tlii«  caae 
the  agreemait  was,  ^^  A,  agrees  to  let  to  A  all  hi»  farm,  &c  (except 
three  pieces  of  land)  to  hold  for  twenty-^me  years,  determinable  at 
the  ^d  of  the  first  fourteen,  at  the  yearly  rent  of  26/.  payable,  &C' 
and  at  and  under  all  other  usual  and  customary  cov^iiants  and 
agreements,  as  between  landlord  and  tenant  where  the  premises  are 
situate :  A.  to  allow  a  proportionate  part  of  the  rent,  for  the  three 
pieces  of  land  above  excepted ;'"  and  the  Court  held  that  it  only 
amounted  to  an  agreement  for  a  lease  for  the  following  reasons:  be- 
cause, ^^  at  the  yearly  rent,""  &c.  and  ^^  at  and  under  all  usual  oove^ 
nantfl^^  &c.  is  not  the  language  in  which  a  lawyer  would  introduce 
into  a  lease  the  technical  covenant  for  further  assurance,  but  contem-^ 
plates  the  entire  making  of  an  original  lease,  and  because  no  land- 
lord or  tenant  of  common  sense  would  enter  on  a  term  for  twenty-one 
years,  without  ascertaining  what  were  the  terms  on  the  one  side  and 
the  other,  by  which  they  were  to  be  bound  for  that  period,  and  what 
was  to  be  the  rent  apportioned  for  the  excepted  premises,  (a) 

But  where  an  instrument  upon  an  agreement  stamp  was  as  fol- 
lows :  *^  A.  agrees  to  let,  and  B.  agrees  to  take,  all  that  land,  &c.  for 
the  term  of  sixty-one  years  from  Lady^ay  next,  at  the  yearly  rent 
of  ISO/,  and  for  and  in  consideration  of  a  lease  to  be  granted  by  the 
said  A.  for  the  said  term  of  years,  the  said  B.  agre^  to  expend  .^000/. 
in  building  within  four  years  five  houses  of  a  third  class  of  building; 
and  the  said  A-  agrees  to  grant  a  lease  or  leases  of  the  said  land,  as 
soon  as  the  said  houses  are  covered  in,  and  the  said  B.  agrees  to  take 
such  lease  or  leases,  and  execute  a  counterpart  or  counterparts 
thereof:  this  agreement  to  be  considered  binding  till  one  fully  pre- 
pared can  be  produced  ^  the  Court  held  the  same  to  be  a  lease,  om^ 
sidering  it  to  be  the  intention  of  the  parties,  that  the  tenant,  who  was 
to  expend  so  much  capital  upon  the  premises  within  the  four  first 
years  of  the  term,  should  have  a  present  legal  interest  in  the  term, 
which  was  to  be  binding  upon  both  parties ;  although  when  a  cer- 
tain progress  was  made  in  the  buildings,  a  more  formal  lease  or 
leases,  in  which  perhaps  the  premises  might  be  more  particularly 
described  for  the  convenience  of  under-letting  or  assigning,  might 
be  executed.  (6) 

(a)  Morgan  d.  Dowding  ▼.  Bissell.  S  12  East.   168.  S.  C.   Goodtitle  d.  Estwick 

Taunt.  65 ;    and  see  Dunk  ▼.  Hunter.   5  v.  Way,  1^  East,  169.  Doe  d.  Bnnnfield  v. 

Bam.  &  Aid.  522.  Smith,   6  East,   530.   8  Smith,    K,  570. 

(a)  Poole    V.  Bentlej.  2  Campb.  286.  S.C. 
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4atm.{a)  The  office  of  this  part  of  the  l^ase  is  rightly  to  twune  the 
lessor  and  lessee,  and  to  comprehend  the  certainty  of  the  thing  de« 
mised,  either  by  express  words,  or  by  that  which  by  reference  may 
be  reduced  to  a  certainty ;  and  the  exception,  or  thing  excepted,  if 
there  be  any.  The  recital  also,  if  there  be  any,  is  for  the  most  part 
contained  in  the  premises. 

A  lease  to  one  for  life,  habendum  to  his  three  sons  successively, 
but  omitting  to  mention  the  sons  in  the  premises  of  the  deed,  was 
held  to  be  for  life  of  the  father  only,  and  that  the  scms  should  not 
take  in  possession  or  by  way  of  remaind^ :  for  it  being  limited  to 
the  father  for  his  life,  that  was  a  greater  estate  than  for  the  lives  of 
othars ;  and  the  three  sons  were  named  as  persons  to  have  an  estate, 
and  not  to  make  a  limitation  of  an  estata  (6) 

The  premises  ought  to  comprehend  the  certainty  of  the  lands  and 
tenements  demised*  Land  is  nomengeneraUasimum^  and  comprehends 
all  the  species  of  lands :  and  a  nominal  manor  will  pass  under  the 
general  words,  messuages,  lands,  tenements,  and  hereditaments.  If 
the  thing  described  be  sufficiently  ascertained,  it  is  sufficient,  though 
all  the  particulars  are  not  true ;  as,  if  a  man  demise  his  meadows 
in  B  and  D,  containing  ten  acres,  whereas  they  contain  twenty 
acres,  all  the  meadows  pass.  And  if  a  lease  describe  the  demised 
land  as  meadow  land,  no  other  evidence  is  necessary  to  prove  that 
it  was  meadow  land  at  the  commencement  of  the  term,  (c) 

The  habendum  et  tenendum  is  that  part  of  the  lease,  {d)  which 
begins  with  "  to  have  and  to  hold,^  and  properly  succeeds  the  pre- 
mises. The  office  of  the  habendum  is  to  name  the  lessee,  and  to  limit 
the  certainty  of  the  estate.  It  may  also  abridge  or  alter  the  gene- 
rality of  the  premises.  (0)  The  habendum^  in  short,  limits,  enlarges. 
Ascertains,  and  fixes,  the  meaning  of  the  premises,  but  it  cannot 
contradict  them.  The  tenendum  was  formerly  used  to  denote  the 
lord  of  whom,  and  the  tenure  by  which,  the  estate  was  to  be 
holden,  which  has  long  been  unnecessary;  it  is  retained  merely  by 
custom. 

If  a  man  have  a  lease  for  years  cxf  land,  and  he,  reciting  this,  by 
the  premises  of  the  deed  grants  all  his  estate  in  the  land^  to  have 
and  to  hold  the  land  or  the  term  after  his  death,  or  for  part  of  the 

(a)  Shep.  Touch.  75.  (d)  Shep.  Touch.  75.  Com.  Dig.  tit.  Fait. 

(6)  Wiiid8moreT.HubbArd.Cro.Eliz.58.    (£.9.) 

(c)  Birch  V.  Stephenson.  3  Taunt.  469.  (e)  Codben  v.  Ueathcote  Lofit.  190. 
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'By  aA  exception  in  a  lease  '*  of  all  trees,  woods,  coppice,  wood- 
giiounds,  of  what  kind  or  growth  soever''  apple  trees  are  not 
excepted ;  (a)  but  if  the  lessor  specifically  mention  apple-trees,  and 
except  all  other  trees,  all  other  fruit-trees  will  be  excepted,  (b) 

By  deed  lessor  demised  certain  lands  in  the  County  of  Dorset, 
except  and  always  reserved  out  of  the  demise  and  grant  of  the  lessor 
all  timber  trees  and  other  trees,  but  not  the  annual  fruit  thereof, 
held  that  apple-tr^s  were  not  within  the  exception,  (c) 
'  An  exception  in  a  conveyance  in  1653,  of  the  free  liberty  of 
hawking  and  hunting,  does  not  include  the  liberty  of  shooting 
feathered  game  with  a  gun.  (d) 

The  reddendtmi  or  reservation  is  a  clause  in  the  lease,  whereby  the 
lessoi'  reserves  some  new  thing  to  himself  out  of  that  which  he 
granted  before:  (e)  and  this  commonly  and  properly  succeeds  the 
tienendumy  and  is  usually  made  by  the  words  "  yielding  and  paying,*^ 
and  such  like.  In  every  good  reservation,  these  things  must  always 
concur :  1.  It  must  be  by  apt  words ;  2.  It  must  be  of  some  other 
thing  issuing  or  coming  out  of  the  thing  granted,  and  not  a  part  of 
the  thing  itself,  nor  of  some  thing  issuing  out  of  another  thing ;  8. 
It  must  be'  of  such  a  thing  whereunto  the  grantor  may  have  resort 
to  distrain ;  4.  It  must  be  made  to  one  of  the  grantors,  and  not  to 
a  stranger  to  the  deed.  (/) 

A  lease  at  an  entire  rent,  where  part  of  the  lands  cannot  be 
legally  demised,  is  void  for  the  whole,  (g) 

A  covenant  is  a  clause  of  agreement  contained  in  the  lease,  whereby 
either  party  is  bound  to  do,  perform,  or  give  something  to  the  other. 

A  condition^  or  proviso,  is  a  clause  of  restraint  in  the  lease, 
which  is  commonly  expressed  by  the  words  "  provided,*"  or  **  pro- 
vided always,''  or  words  similar,  (h) 

Formalities  requisite. — It  is  requisite  that  the  respective  parties, 
the  lessor  and  lessee,  whose  deed  the  lease  is,  should  seal,  and  now 
ih  almost  every  case,  sign  it  also :  an  instrument  not  under  seal,  is 
no  deed,  for  a  seal  is  essential  to  a  deed,  (i)     The  neglect  of  signing, 

(a)  Wyndham  v.  Waj.  4  Taunt.  316.  (/)  Doe  d.  Barber  T.Lawrence.  4.Taunt. 

<fr)  Lord  Zouch  v.  Moote.  3  RolL  Rep.  93. 

«80.  (g)  Doe  d.  Griffiths  v.  Uojd.  3  Esp. 

(c)  BuUen  ▼.  Denning.  5Bam.&  Cres.  Rep.  78. 

8;  Dowl.  &  Ryl.  657. 8.  C.  (k)  Co.  Litt.  35. 

(rf)  Moore  v.  Lord  PlTmouth.  7  Taunt.  (*)  2  Bl.  Com.  297.  3  Inst.  169.— Doe 

614.  1  Moore.  346.  S.  C.   ,  d.  Hodsden  v.  Staple.  2  T.  R.  685.  95. 

(e)  Shep.  Touch.  80. 


14  Of  the  Requisites  to  a  Lease,         [Ohap*  L 

the  defendant  covenanted  that  he  would,  within  24  calendar  months 
then  next  after  the  date  of  the  indenture,  procure  A  to  accept  a 
lease  of  the  premises  for  SI  years,  firom  Ohristmas,  1821 ;  and 
that  in  case  A  would  not  accept  the  lease,  that  he,  defendant, 
would,  within  one  calendar  month  next  after  the  expiration  of 
S4  calendar  months,  pay  to  the  plaintiffs  a  certain  sum  of  money, 
it  was  held  that  the  deed  took  efiect  from  the  day  of  the  date,  and 
that  A,  not  having  accepted  the  lease,  defendant  was  liable  to  pay 
the  stipulated  sinn  of  money  at  the  expiration  of  25  calendar 
months  from  the  date  of  the  deed,  (a) 

The  last  requisite  is  the  attestation  or  execution  of  the  lease  in 
the  presence  of  witnesses,  though  this  is  necessary  rather  for  the 
preservation  of  the  evidence,  than  to  constitute  the  essence  of  the 
deed.  (6)  Ever  since  the  reign  of  Hemry  VIII.  the  witnesses  have 
umially  subscribed  their  attestation,  either  at  the  bottom  or  on  the 
back  of  the  deed :  but  such  actual  subscription  by  the  witnesses  is 
not  required  by  law,  though  it  is  prudent  for  them  so  to  do  in  order 
to  assist  their  memory  when  living,  and  to  supply  their  evidence 
when  dead.  It  is  not  necessary  that  the  witness  should  actually 
see  the  party  execute  the  deed ;  for  if  he  be  in  an  adjoining  room, 
and  the  party,  after  executing  the  deed,  bring  it  to  him,  tells  him 
he  has  done  so,  and  desires  him  to  subscribe  his  name  as  a  witness, 
that  is  sufficient  (e)  A  party  who  has  executed  a  lease  shall  not 
be  permitted  to  acknowledge  it ;  but  it  must  be  proved  by  the  sub-^ 
scribing  witness,  (d)  and  he  may  be  compelled  to  give  evidence,  {e) 
fiir,  by  subscribing  his  name  as  a  witness,  he  undertakes  to  give 
evidence  at  a  proper  time,  and  in  a  proper  manner ;  but  if  when 
called  he  deny  the  deed,  other  witnesses  may  be  called  to  prove  it. 
If  however  no  intelligence  can  be  obtained  respecting  the  subscribing 
witness  after  reasonable  inquiry  has  been  made,  or  if  he  be  insane, 
be  proof  of  the  hand^writing  of  the  contracting  party  and  of  the 
witness  wiU  be  sufficient.  (/) 

A  lease  by  deed  may  be  avmded  or  rendered  of  no  efiect,  if  it 

(o)  Styles  V.  Wardle.   4.  Bam.  &  Cres.  (e)  Clarke  v.  Elwick.    10  Mod.  333.  1 

908.  rDowl.&Ryl.  50r.S.C.  Str.  1.  S.C.Doe  d, Jupp v.  Andrews Cowp. 

(6)  Cniis.  Dig.  yoL  4.  p.  36.  845. 

(c)  Park  V.  Mem,  3  Bos  &  PulU  tVt.  {/)  Peake'g  Evid.  5  Ed.  97,  8.  Phil, 

(<0  Barnes  v.  Troraporoaky.  7  Domf.  &  Evid.  5  Ed.  474. 
East  267.  JohnaoDT.MMon.  l£fp.Rep. 
89. 


Slectc  Hi]  (md\k0wit  may  be^madei^ '  Id 

wants  either  1^  ptoper  paarties  and  a  proper  subject-matter  \ia)  8^ 
wiitiii^  (or  printiiig)  oa  paper  or  parchment  duly  stamped ;  8.  8u£- 
ficient  and  legal  words  properly  disposed;  4.  reading,  if  desired^ 
before  the  execution ;  (6)  for  not  reading  a  deed  to  a  person  in  the 
jEough  draught,  nor  in  the  aigrossment  before  execution,  is  a  badge 
of  fraud ;  £.  sealing,  and  by  the  Statute  of  Frauds,  in  most  cases^ 
fligningalso ;  or  6.  delivery,  (c)  Without  these  essentials  it  is  void 
ab  wiHo.  It  may  also  be  avoided  by  matter  eos  past  facto :  as  1. 
By  erasure,  interlineation^  or  other  alteration  in  any  material  part. 
(d)  If  a  deed  be  altered  by  a  stranger,  in  a  point  not  material^ 
this  does  m>t  avoid  the  deed ;  {e)  but  otherwise,  if  it  be  altered  by 
a  stranger  in  a  pmnt  material,  for  the  witnesses  cannot  prove  it  to 
be  the  act  of  the  party,  where  there  is  any  material  difference ;  an 
immaterial  alteration,  however,  does  not  change  the  deed,  and  oofr- 
sequently  the  witnesses  may  attest  it  without  danger  of  peijury.  (/) 
Lease  of  lands  by  A.  to  B.  at  the  request  of  C  D.  and  JEJ.,  out  of 
which  B.  was  to  grant  under-leases  at  the  direction  of  C  D,  and 
£.,  (the  object  of  which  under-leases  was  to  secure  a  groimd-rent 
to  A>  and  C)  and  subject  to  such  under-leases,  was  to  stand  posk- 
sessed  of  the  lease  in  trust  for  D.  and  JEJ.,  who  were  parties  to  the 
original  leiMse:  after  C  D.  and  E.  had  executed  that  lease,  and 
before  A^  or  B*  had  executed  it,  the  lease  was  altered  with  the  cour^ 
sent  and  privity  of  C.  only,  by  an  erasure,  which  excluded  a  certain 
portion  of  land  inserted  by  mistake,  but  in  which  D,  and  E,  had 
no  interest  A-  and  B.  then  executed  the  lease.  Held,  that  thia 
alteration  did  not  render  it  invalid,  {g)  But  if  the  deed  be  altered 
by  the  party  himself,  though  in  a  point  not  material,  yet  it  avoids  it^ 
[unless  a  memorandum  thereof  be  made  at  the  time  of  the  execution 
and  attestation]  (A)  for  the  law  takes  every  man^s  act  most  strongly 
against  himself.  So,  if  there  be  several  covenants  in  a  deed,  and  one 
of  them  be  altered,  this  destroys  the  whole  deed  ;  for  it  cannot  be  the 
same,  imless  every  covenant  of  which  it  consists  be  the  same  also. 
S.  By  breaking  off,  or  defacing  the  seal,  unless,  indeed,  it  be  done 
by  accident.  Thus,  on  an  indenture  to  guide  the  uses  of  a  common 
recovery  being  offered  in  evidence,  with  the  seals  torn  off,  yet,  it 

(«}  3  BL  Com.  308.  (0)  Henfree  t.  Bromley,  6  East,  309. 

{b)  Benaot  r.  Tade.  d  Atk.  3J4.37.  ( /  )  lUx  r.  Beck.  2  Str.  1160. 

(f )  BnU.  N.  P.  267,  \g)  Hall  v.  Cbaridlew.  4  Bing-.  H3. 

(<0  Miller  r.  Manwaring.  Cto.  Car.  {k)  3  Blac.  Com.  308. 
397-99. 
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being  proved  to  have  been  done  by  a  little  boy,  themdentuuK  waa 
allowed  to  be  read,  (a)  S.  By  deUvering  it  up  to  be  canoeUed ;  that 
is,  to  have  line^  drawn  ovier  it  in  the  form  of  hutice  work,  or  coMoaili^ 
though  the  phraae  iinow  used  figuratively  icv  any  manner  of  obUle- 
rating  or  defacing  it.  (6)  4.  By  the  disagreement  of  such  whoee 
ocmcurrence  is  necessary  in  order  for  the  deed  to  stand :  as  the  hus-> 
band  where  a  feme-covert  is  concaned ;  an  infant,  or  a  person  under 
duress,  when  those  disabilities  are  removed ;  and  the  like,  (c)  & 
By  the  judgment  or  decree  of  a  Court  of  Judicature.  This  waa 
anciently  the  province  of  the  Court  of  Star  Chamber,  and  now  ia 
that  of  th^  Cpurt  of  Chancery :  and  is  exercised  whoi  it  appears 
that  the  deed  was  obtained  by  fraud,  force,  or  other  foul  practice,  or  la 
proved  to  be  an  absolute  forgery ;  in  any  of  which  cases,  the  dead 
may  be  avoided  either  in  part,  or  totally,  according  as  the  cause  of 
avoidance  is  more  or  less  extensive.  ,   ■■ 

Cf  a  Ijease  by  tariting  foiibcui  deed, 
«  fr 

Although  the  Court  will  presume  the  lease  to  be  by  deed,  a  lease 

for  a  term  of  years  may  be  created  or  assigned  by  writing  without 
deed,  provided  the  instrument  be  signed  by  the  party  and  properly 
stamped*  (d)  For  by  the  stat.  S9  Car.  S.  c,  3.  a.  8.  it  is  enacted, 
that  *^  No  leases,  estates,  or  interests,  either  of  fre^cdd  or  term  of 
years,  or  any  uncertain  interest  (not  being  copyhold  or  customary 
interest)  of,  in,  to,  or  out  of,  any  messuages,  manors,  lands,  tene-' 
^^  ments,  or  hereditaments,  shall  be  assigned,  granted,  or  surren- 
dered, unless  it  be  by  deed  or  note  in  tvriting,  signed  by  the  party 
so  assigning,  granting,  or  surrendering  the  same,  or  their  agents 
thereunto  lawfully  authorized  by  writing,  or  by  act  and  operation 

«  of  law.^ 

Of  a  Lease  by  parol  demise* 

A  lease  may  likewise  be  made  by  parol  demise,  or  verbal  con- 
tract; provided  it  does  not  exceed  the  term  of  three  years,  to 
which  period  it  is  limited  by  the  provisions  of  the  stat.  29  Car.  ft, 
c.  3.  commonly  called  the  Statute  of  Frauds  and  Peijuries. 

By  that  statute  it  is  enacted,  that  all  leases,  estates,  interests  of 
freehold,  or  term  of  years,  created  by  parol  and  not  put  into 
writing  and  signed  by  the  parties  making  the  same,  or  their  agents 

(a)  AzgoL  ▼. .  Ombbj,  Pals.  403.    Cro.  (d)  Rex  r.  LiUla  Dmo.  1  Str.  555,r-F«r- 

£lu.408.  merd.£tfly.  Rogers.    S  Wils.  S6^— Beck 

{b)  i  Blac.  Com.  306.    Shop.  Tottoh.  70.  d.  ¥rj  t.  PhilUpt.    5  Buir.  iStr. 
(c)iB]acCoBi.909. 
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thefteuiito  liwftiHy'anfliorized  by  writing,  shall  have  the  effect  of 
limtB^  oreMtfes  at  'wfll  obly ;  except  leases  not  exceeding  the  term 
of  Aara^  yens  £romi]ie  making  thereof,  whereupon  the  rent  re^rved 
dulMgwieh  term  amounts  to  two-thirds  at  least  of  the  full  improved 
vAloe ;  and  no  such  estate  or  interest  shall  be  granted  or  surrender. 
ed  but  by'  deed,  or  note  in  writing.  A  parol  lease  therefore  for  a 
longer  period  than  three  years,  enures  only  as  a  tenancy  at  willy 
and  until  the  lessor  does  some  act  acknowledging  the  lessee  as  his 
tenant,  &e  lessee  may  be  ejected  at  any  moment.  But  when  the 
lessor  has  accepted  rent,  or  otherwise  acknowledged  a  tenancy,  the 
lessee  becomes  tenant  from  year  to  year^  and  holds  under  the  terms 
of  the  lease  in  all  respects  except  as  to  the  duration  of  the  term,  {a) 

A  lease  for  three  years  to  commence  infuturo  by  parol,  is  not 
warnmteJ  by  the  Statute  of  Frauds.  (6) 

But  a  lease  by  parol  for  a  year  and  a  half,  to  commence  after  the 
expiraticm  of  a  lease  which  wants  a  year  of  expiring,  is  a  good 
leas^  wjithin  the  statute ;  for  it  does  not  exceed  three  years  from 
the  making,  (c)  but  the  assignment  of  such  lease  must  be  by  deed 
or  note  in  writing,  (d) 

If  land  be  leased  to  A.  for  a  year,  and  so  from  year  to  year  as 
long  as  both  parties  shall  agree,  this  is  a  lease  for  two  years  certain  ; 
and  if  the  lessee  hold  on  after  two  years,  he  is  not  a  lessee  at  will, 
(as  the  cid  <ipinion  was)  but  for  u  year  certain,  and  his  lease  is  not 
determinable  till  that  year  be  ended ;  for  his  holding  on  is  an 
agreemait  ta  the  cnriginal  contract :  and  such  executory  contract  is 
not  void  by  the  Statute  of  Frauds,  for  there  is  no  term  for  above 
two  years  ever  subsisting  at  the  same  time ;  and  there  can  be  no 
fraud  to  a  purchaser,  for  the  utmost  interdit  that  can  be  to  bind 
him  can  be  only  for  one  year.  But  if  the  original  contract  were 
only  for  a  year  at  81,  per  (Mnn,  rent,  without  mentioning  any  time 
certain,  it  would  be  a  tenancy  at  will  after  the  expiration  of  the 
year ;  unleas  there  was  some  evidence,  by  a  regular  payment  of 
rent  annually,  or  half  yearly,  that  the  intent  of  the  parties  was  that 
he  should  be  a  tenant  {or  a  year.^^\ 

(«)  1>>e  d.  Skate  t.  Porter.    5  T.  R.  13.  (c)  Rjlr^j  t.  Hicka.  1  Str.  651 .     Bull. 

--poodtitlad*GaUa.wm7T.Uerbert. 4 T.R.  N.  Pri.  177. 

SaO.— Dbe  d.  DmCortmv. WhwUm,  8  T.R.  (d)  Rotting  v.  Martin,  1  Campb.  319. 

t.^-IISft d.  JMkMA ▼•  AshbnriMr.  5 T.R.  (e)  Agard  v.  King.    Cro.  Eliz.  775.— 

1631  Leighton  v.  Theed.  2  Salk.  413.    Legg  v. 

(*)  Anom   tf  Mod.  610.    RswUimi  t.  Strudwick,  Id.  414.— Harris  v.  Evan».     1 

Tomer.  Ld.  Roj.  736.  Wils.  ?6?. 
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If  a  landlord  lease  for  seven  years  by  parol,  though  the  lease  be 
void  by  the  Statute  pf  Frauds,  as  to  the  duration  of  the  term,  the 
tenant  holds  under  the  terms  of  the  lease  in  other  respects,  a&  to 
the  T&iiy  the  time  of  the  yeox  when  the  tenant  is  to  quit,  (a)  &c. 


Section  III.     Of  registering  Leases. 

By  the  common  law,  every  deed  took  place  according  to  the 
priority  of  its  date  or  delivery;  in  consequence  of  which,  pur- 
chasers and  mortgagees  were  frequently  defrauded  by  means  of 
prior  conveyances,  with  which  they  were  unacquainted. 

To  remedy  this  inconvenience  in  certain  parts  of  the  kingdom, 
several  Acts  of  Parliament  have  been  made  called  the  Register 
4ct8,  The  first  of  these  is  the  stat.  2.  and  8  Ann.  c.  4.  by  which  it 
is  enacted,  ^^  that  a  memorial  of  all  deeds  and  conveyances  made 
"  and  executed  in  the  West  Riding  of  the  county  of  York^  after 
September  29,  1704;  whereby  any  honors,  manors,  lands,  &c. 
may  be  any  way  affected  in  law  or  equity,  may,  at  the  election  of 
the  party  or  parties  concerned,  be  registered  in  an  office  to  be 
**  kept  at  Wakefield,  in  the  said  Riding,  for  that  purpose ;  which 
"  memorial  must  be  written  and  directed  to  the  register  of  the  said 
"  office ;  and  must  be  under  the  hand  and  seal  of  some  or  one  of 
"  the  grantors  or  grantees,  his  or  their  guardians  or  trustees,  at- 
"  tested  by  two  witnesses,  one  whereof  to  be  one  of  the  witnesses 
"  to  the  execution  of  such  deed  or  conveyance:  which  witness 
"  shall,  upon  oath  befye  the  said  register  or  his  deputy,  prove  the 
"  signing  and  sealing  of  the  said  memorial,  and  the  execution  of 
"  the  deed  or  conveyance  therein  mentioned  ;  and  that  every  such 
"  memorial  shall  contain  the  date  of  such  deed  or  conveyance,  and 
"  the  names  and  additions  of  all  the  parties  thereto,  with  the  places 
^^  of  their  abode ;  and  shall  also  mention  the  honors,  manors,  lands, 
(J-c.  contained  in  such  deed,  Sfc.  and  the  names  of  the  parishes,  cj-c. 
wherein  they  are  situated ;  every  deed  or  conveyance  that  shall, 
at  any  time  after  such  memorial  is  so  registered,  be  made  and 
executed  of  the  honors,  manors,  lands,  ^c.  or  any  part  thereof 
*^  contained  in  such  memorial,  shall  be  adjudged  fraudulent  and 

(a)  Doe  d.  Rigg  y.  Bell,  5  Darnf.  &  East,  471. 
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*•  void  against  any  Bobsequent  purchaser  or  mortgagee  for  valu- 
^*  able  consideration ;  unless  such  memorial  thereof  fehall  be  regi». 
*'  tered  as  the  act  requires,  before  the  registering  of  the  memorial 
**  of  the  deed  or  convieyance  under  which  such  subsequent  purchaser 
^^  or  mortgagee  shall  claim.'^ 

The  statute  6  Ann.  c,  35.  contains  provisions  of  a  similar  nature 
with  respect  to  the  East-Riding  of  the  same  county,  and  the  town 
of  Kkiffstonrupan-HtUly  and  appoints  the  Register-office  to  be  kept 
in  Beverley  in  the  said  Riding. 

The  statute  6  G.  II.  e.  6.  contains  provisions  of  a  similar  nature 
with  respect  to  the  North-Riding  of  the  same  county. 

The  statue  7  Ann.  c.  SO.  contains  provisions  of  a  similar  nature 
with  respect  to  the  county  of  Middlesex,  The  Master  of  the 
King's  Bench  to  be  the  Register  who  may  appoint  a  deputy,  both 
of  them  to  be  under  the  control  of  the  Lard  Chancellor^  by  whom 
rules  may  be  made  for  the  management  of  the  office,  which  is  to  be 
kept  in  or  near  the  Inns  of  Court  or  Chancery.  The  registers  to 
endcHTse  a  certificate  of  every  deed  So  registered,  which  certificate 
shall  be  allowed  as  evidence  of  such  registry  in  all  courts  of  record 
whatsoever.  Upon  certificate  and  proof  made  to  the  register  that 
money  due  on  a  mortgage  entered  in  the  registry  has  been  satisfied, 
the  raster  shall  make  an  entry  thereof  in  the  margin  against  the 
enrollment. 

By  statute  25  G.  II.  c.  4.  the  deputy  of  the  chief  clerk  of  the 
King's  Benchj  is  appointed  a  register  for  Middlesex^  instead  of  tlie 
chief  clerk. 

By  these  statutes,  deeds,  conveyances,  and  devises  by  wiU,  shall 
be  void  against  subsequent  purchasers  and  mortgagees,  unless  regis- 
tered before  the  conveyances  under  which  they  claim ;  also  no 
judgment,  statute,  or  recognizance,  shall  bind  any  lands  in  those 
counties,  but  from  the  time  a  memorial  thereof  shall  be  entered  at 
the  Register-office.  But  the  acts  do  not  extend  to  copyhold  estates, 
leases  at  rack-rent,  or  to  any  leases,  not  exceeding  twenty-one 
years,  where  the  possession  goes  with  the  lease ;  nor  to  any  cham- 
ber in  the  inns  of  court. 

The  intention  of  the  register  act  plainly  is  to  secure  subsequent 
purchasers  and  mortgagees  against  secret  conveyances  and  fraudu- 
lent incumbrances,  (a) 

(a)  Le  Keve  v.  Le  Neve.    3.  Atk.  646-61.  S.  C.  Amb,  436. 
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Where  a  person  had  no  notipeof  a  prior  conveyance,  there  the  re^ 
gistering  of  his  subsequent  conveyance  shall  prevail  against  the 
prior;  but  if  he  had  notice  of  a  prior. conveyance,  then  that  was 
not  a  secret  conveyance  by  which  he  could  be  prejudiced^  The 
enacting  clause  which  says,  ^^  that  every  such  deed  sliall  be  void 
against  any  subsequent  purchaser  or  mortgagee,  unless  the  memo- 
rial thereof  be  registered,^<Src.^''  gives  them  the  l^;al  estate,  but  does 
not  say  that  such  subsequent  purchaser  is  not.  left  open  to  any 
equity  which  a  prior  purchaser  or  incumbrancer  may  have;  for  he 
can  be  in  no  danger  where  he  knows  of  another  incumbrance,  be- 
cause he  might  then  have  stopped  his  hand  from  proceeding. — The 
operation  of  the  register  act  7  Ann.  c.  90.  and  that  for  the  enrollment 
of  bargains  and  sales  27  H,  VIII.  and  the  construction  of  them,  are 
the  same  ;  and  it  would  be  a  most  mischievous  thing,  if  a  person 
takii^  advantage  of  the  legal  form  appointed  by  an  act  of  parlia^ 
ment,  might  under  that  protect  himself  against  a  person  who  had  a 
prior  equity,  of  which  he  had  notice,  (a) 

Where  there  were  two  assignments  of  the  same  lease  of  premises^ 
within  the  county  of  Middleseofy  and  that  executed  last,  was  regis- 
tered first ;  it  was  held  that  the  deed  last  registered,  must,  in  a 
court  of  law,  be  considered  as  fraudulent  and  void,  in  consequence 
of  the  7  Ann,  c.  20.  «.  1.  although  the  party  claiming  under  the 
second  assignment  had  full  knowledge,  when  it  was  executed,  of 
the  jprior  execution  of  the  first  assignment  {b) 

The  raster  act  is  notice  to  every  body,  and  the  meaning  of 
it  was  to  prevent  parol  proofs  of  notice,  (c)  It  is  cmly  in  cases  of 
fraud  that  the  Court  of  Chancery  have  broke  in  upon  the  act, 
although  cme  incumbrance  was  registered  before  anotheri  and 
though  cliear  notice  is  a  proper  ground  of  relief,  suspicion  of  notice 
will  not  suffice. 

A  registered  conveyance,  therefore,  of  premises  in  Middlesex  fi>r 
a  valuable  consideration,  was  established  against  a  prior  devise  not 
registered ;  the  evidence  of  notice,  which  ought  to  amount  to  actual 
fraud,  not  being  found,  (d) 

To  afiect  a  registered  deed  by  notice  of  a  prior*  unregistered 

(a)  Le  Neve  y .  Le  Neve.  5  Atk.  646-51.  (c)  Hine  v,  Dodd.  2  Atk.  375. 

S.C.  Amb.  4S6.  (<f )  JoUond  ▼.  SUinbridge.  S   Ves. 

(6)  Doe  d.  Kobinson  y.  Allsop,  5  Earn.  478. 
&  Aid.  142. 
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the  auditor ;  the  Certificate  of  the  auditor  <hi  the  margin  was  held 
to  be  sufficient  evidence  of  the  enroUment.(a) 

If  a  memorial  is  executed  by  any  party  to  a  deed,  resident  in  the 
metropolis,  whether  it  be  grantor  or  grantee,  and  it  is  convenient 
to  the  witness  to  attend  at  the  registering  office,  the  oath  of  such 
execution  is  administered  verbally,  in  the  following  terms:  **  You 
swear  that  you  saw  this  memorial  signed  and  sealed,  and  the  deed 
to  which  it  refers  duly  executed  by  the  party  (or  parties)  thereto, 
"whose  execution  you  have  attested  !''(fe)  and  it  is  not  necessary, 
in  such  case,  to  affix  an  affidavit  stamp,  or  any  other,  to  the  parch- 
ment  on  which  such  memorial  is  written.  But  if  the  memorial  is 
necessarily  executed  by  all  parties  in  the  country,  and  there  sworn, 
the  affidavit  must  be  engrossed  on  the  proper  stamp,  and  tnay  be 
either  written  under,  or  annexed  to,  the  memorial,  which  must  be  on 
parchment. 

It  being  often  found  more  convenient  to  obtain  the  registry  of  an 
instrument  by  a  repl*esentative  of  a  deceased  party,  under  some  one 
of  the  designations  of  heirs,  executors,  administrator,  guardian,  or 
trustee,  than  by  any  of  the  survivors,  who,  if  grantors,  may  perhaps 
hesitate  to  do  justice ;  and  as  the  direction  of  the  act  does  not 
convey  a  very  distinct  idea  of  the  manner  in  which  the  registry  by 
such  representative  is  to  be  effected,  it  may  be  useful  to  premise, 
that  the  instrument  to  be  registered,  notwithstanding  it  is  already 
sufficiently  executed  for  general  legal  purposes,  must,  in  addition, 
be  sealed  and  delivered  by  the  person  requiring  the  registry,  as  if 
he  was  a  party  in  his  own  right  (b) ;  and  such  person  must  also 
sign  and  seal  a  memorial,  which  will  be  varied  from  the  usual  form 
where  it  refers  to  witnesses.  An  alteration  in  this  case  is  to  be 
written  under,  or  indorsed  on  the  instrument  in  the  following  terms: 
Sealed  and  delivered  by  C  D.  one  of  the  executors  (or  otherwise) 
of  the  within-named  A.  B.  (for  the  purpose  of  registering)  in  the 

presence  of .*"     In  respect  to  the  parties  to  a  deed  residing 

out  of  town,  if  sucji  deed  appears  properly  executed  and  attested, 
the  proof  of  its  execution,  and  that  of  the  memorial  by  any  one  of 
the  parties  (consonant  to  the  form  of  oath  contained  in  the  preceding 
paragraph)  will  render  any  affidavit  from  tlie  country  useless : 
neither  is  it  material  that  the  witness  should  see  the  same  party 
execute  the  deed  who  signs  and  seals  the  memorial :  for  instance,  if 

(a)  Kinnetsley  v.  Orpe.    Dou^l.  56.  (6)  Rigge  on  registering  Deeds.    74. 
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the  deed  be  made  from  A.  to  B,  and  the  witness  attests  the  ex- 
ecution of  the  deed  by  the  former,  his  seeing  the  memorial  executed 
by  B.  will  suffice.  It  will  be  requisite,  however,  in  sudb  memcfrial 
to  state  the  other  attestation  (or  attestations,  if  more  than  one)  to 
the  deed,  with  the  descriptions  of  all  the  witnesses.  For  more 
particulars  respecting  these  acts,  see  Mr.  Riggers  Observationif  on 
the  Statutes  for  registering  Deeds,  &c.  in  MidcUeseof;  and  Cruisers 
Digest,  yd,  4,  p.  558. 

Clerical  mistakes  do  not  vitiate  enrolment  under  the  registry 
act.(o) 

An  examined  copy  of  the  registry  of  a  deed  in  the  registry  of 
the  county  of  Middlesex,  is  admissible  as  secondary  evidence  of  its 
contents.  (A) 

A  lessee  of  land  in  the  Bedford  Level  cannot  object  to  an  action 
by  his  landlord  for  a  breach  of  covenant  in  not  repairing,  that 
the  lease  was  void  by  the  stat  of  15  Car.  II.  c.  17,  for  want  of 
being  registered,  such  act  enacting  that  '^  no  lease,  &c  should  be 
"  of  force,  but  from  the  time  it  should  be  registered,^  not  avoid- 
ing it  as  between  the  parties  themselves,  but  only  postponing  its 
priority  with  respect  to  subsequent  incumbrancers  registering  their 
titles  before,  (c) 


CHAPTER  11. 


Section  !•     Of  Agreements  for  Leases^  and  the  Remedies 

thereon. 

Section  II.     Of  Stainps  required  to  Leases^  Agreements^ 


Section  I.     Of  Agreements  for  Leases,  and  the  Remedies 

thereon. 

We  have  already  seen  (d)  that  where  an  agreement  for  a  lease  con- 
tains words  of  present  demise,  and  there  are  circumstances  from 
which  it  may  be  collected  that  the  tenant  was  meant  so  have  an  im- 

(a)  Wjatt  T.  Harwell,  19  Ve«.  435.  (c)  Hodson  v.  Shorpe.     10  East.  350. 

(h)  Doe  d.  Ubele  t.  KUner,  2  C.  and  (d)  Ante,  5,  &c. 

P.  289. 
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iwdiate  legale  niteresft  in  the  tenai,  such  aki  f^eement  MdU  amount 
to  an  actual  lease ;  and  also,  on  the  other  hand,  that^  although  ipords 
q£  present  demise  are  used,  yet  if  it  appears  on  the  whole,  that  no 
^al.  inteiest  was  intended  to  pans,  and  that  the  agre^ent  was 
onljf  preparatory  to  a  future' lease  to  be*  made,  the  construction  will 
be  governed  by  the  intention  of  the  parties,  and  the  contract  will 
be  held  not  to  amount  to  more  than  mierely  an  agreement  for  a 
lease,  which  equity  wiD  enforce. 

An  agreement  to  lease  at.  a  certain  r^it,  and  that  the  lessor 
should  not  turn  out  the  tenant  so  long  as  he  paid  the  rent,  and  did 
not  sell,  &a  any  article  injurious  to  the  lessor^s  business,  creates 
cKjly.a  tenancr^  frcHn  year  to  year,  determinable  by  either  party 
giving  a  regular  notice  to  quit,  for  it  must  otherwise  operate  as  a 
lease  for  life,  which  cannot  be  created  except  by  deed,  (a) 

.It  was  formerly  held  that  an  agreement  for  a  lease  formed  iLs 
valid  a  defence  to  an  action  of  ejectment  as  a  lease  itself  would  do; 
but  it  is  now  clear  that  an  agreement  for  a  lease  cannot  in  any  case 
avail  at  law  after  a  regular  notice  to  quit.  (6) 

An  instrument,  not  under  seal,  whereby  A,  agrees  to  let,  and  i?. 
agrees  to  take  certain  premises,  to  hold  henceforth  for  a  term  of 
thirty-four  years,  determinable  by  either  party  on  giving  twelve 
months  notice  at  the  end  of  the  seventh,  fourteenth,  or  twenty- 
eighth  years  at  a  certain  yearly  rent,  clear  of  all  taxes,  and  B. 
binds  himself  to  keep  the  premises  in  tenantable  repair  during  the 
term,  with  a  further  agreement  on  the  part  of  A.  to  grant  a  lease 
on  the  Uke  terms,  with  usual  covenants  within  three  months  is  not 
a  lease,  though  it  contain  words  of  present  contract,  (c)  ^ 

An  agreement  to  grant  a  lease  contains  no  implied  agreement  for 
general  warranty  of  the  land,  nor  for  delivery  of  an  abstract  of 
the  lessor^s  title,  (d) 

An  agreement  between  A.  B.  and  C  2>.  by  which  A.  B.  agrees 
to  pay  C.  2).  £140  a  year,  in  quarterly  payments,  for  a  house, 
garden,  &c.  (describing  the  situation)  for  the  term  of  seven,  four- 
teen, or  twenty-one  years,  at  the  option  of  the  tenant,  the  rent  to 

(o)  Doe d.Wnrner V.Browne, 8 Ea8t.l65.         (c)   Colley   v.  Streeton,  3  Dowl.  and 

(6)  Weakly  d.Yeav.BttckneU.  Cowp.  Ryl.  522. 
473.    Goodtitle  d.  E«twick  v.  Way.  1.  (d)  Gwillim.   t.  Stone.  3  Taunt.  433. 

T.  R.  735.  Doe  d.  Hodsden  r.  Staple.  2.  Temple  v.  Brown.  6  Taunt.  60.  and  see 

T.R.  684.    Roe  d.  Reade.  v.  Reade.   8.  Furvia  r.  Rayer,  9  Price,  488.  Fildes  v. 

T.  R.  1 18—123.  Hooker,  2  Meriv.  424. 
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oomiiieiice  firqpirths.  Ist  January^  &c.  is  a  lease,  and  not  merely  an 

agreement  for  one.(a) 

An  agreement  not  under  seal,  for  a  lease  of  a  publicJiouse,  con- 
tained a  clause  that  the  party  neglecting  to  comply  with  his  part  of 
the  agreement  should  pay  the  sum  of  £100,  mutually  agreed  upon 
to  be  the  damages  ascertained  and  fixed  on  breach  thereof.  Held 
that  the  party  making  a  default,  was  not  liable  beyond  the  damages 
actually  sustained.  (6) 

An  agreement  to  make  a  lease  is  a  good  lease  in  equity,  and  a 
confirmation  of  such  lease  by  him  in  remainder  is  a  good  lease,  (c) 

Remedy  in  Equity. — The  court  of  Chancery  will  enforce  the 
performance  of  an  agreement  to  make  a  lease,  &c.  (d)  And  where 
a  specific  performance  has  become  impossible*  owing  to  the  lessor'^s 
having  disposed  of  the  premises  to  another,  the  court  will  direct  a 
reference  to  the  master,  to  enquire  what  damage  plaintiff  had  sus- 
tained by  the  nonperformance  of  the  lessors  contract,  (e) 

An  agreement  for  a  lease  from  a  dean  and  chapter,  executed  by 
the  dean  for  himself  and  chapter,  though  signed  by  him  only,  shall 
bind  the  chapter  notwithstanding.  (/) 

If  an  agreement  be  by  A.  B.  and  C  to  make  a  lease,  and  it  is  exe- 
cuted by  A»  it  shall  be  decreed  that  B.  and  C  who  were  the  sons  of 
A.  shall  execute  it,  though  the  agreement  was  by  parol;  for  it  was 
out  of  the  statute.  (^) 

Tenant  for  life  with  a  leasing  power,  entered  into  an  agreement 
by  articles,  to  make  a  lease  pursuant  to  the  power.  This  agree- 
ment shall  bind  the  remainder  man.  {h)  But  as  a  lease  agreed  to  be 
granted  contrary  to  a  power  cannot  bind  the  inheritance,  and  may 
embarrass  the  remainder  man,  the  court  will  not  direct  such  a  lease 
to  be  executed,  (t) 

An  agreement  to  assign  a  lease  is  good  against  an  executor.  (Jc) 

With  respect  to  parol  agreements,  it  is  an  established  rule,  (/) 

(o)  Wright  T.  Treyezant,  3  C.  &  P.  441.  {g)  Heighter  v.  Sturman,  iVern.  210. 

{h)  Randall  ▼.  Erereat,  1  M.  &  M.  41,  (JC)  Shannon  y.  Bradstreet,  1  Scho.  and 

2  C.  and  P.  577,  S.  C.  Lef.  52. 

(r)  Hamilton  y.  Lady  Cardess,  Bro.  (t)  Ellard  y.   Ld.  Landaff,  1  Ball  and 

Caa.  ParL  Be.  251. 

{d)  1  Mad.  Chan.  360,  &c.  (fc)  Smith  y.  Watson,  Bunb.  55. 

(c)  Greenawajy.  Adams,  12  Ve8.395.  (/)  Whitchurch  v.  Beyis.    2  Bro.  Rep. 

but  see  Greeny. Smith,  lAtk.  572.  566.     Walker  y.  Walker.      2  Atk.   100. 

(/)  Com.  Dig.  tit.  Agreement.  Dean  Earl  of  Aylesford's  Case.    2  Str.  783. 
and  Cbi^r  of  £lj  t.  Stewurt.  2  Atk.  44. 
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that  a  pared  agreement,  part  performed^  la  not  within  ihe  provisicms 
of  the  statute  of  Frauds^  but  will  be  decreed  to  be  executed  by  a 
Court  of  Equity ;  for  where  a  part  of  the  agreement  is  perfcxmed 
on  one  side,  it  is  but  common  justice  that  it  be  carried  into  execu- 
tion, (a)  Plea,  therefore,  of  the  statute  of  Frauds  to  a  bill  for 
discovery  of  a  parol  agreement,  part  performed,  will  not  be  allowed. 
So  a  parol  agreement,  confessed  or  in  part  executed,  is  binding.  (6) 
And  a  parol  agreement  may  be  discharged  by  parol,  (e) 

As. to  what  acts  amount  to  a  part  performance,  the  general  rule 
is,  (d)  that  the  acts  must  ))e  such  as  could  be  done  with  no  other 
view  or  design  than  to  perform  the  agreement,  and  not  such  as  are 
merely  introductory  or  ancillary  to  it.  A  tender  of  conveyances, 
therefore,  is  not  part  performance  of  an  agreement;  it  must  be 
something  in  actual  execution  of  the  contract,  not  merely  towards 
the  execution:  thus,  in  a  letter,  " I  will  give  £16,500.^  answer,  "I 
will  not  take  less  than  £17,000.*"  answer  returned,  **I  will  give 
£17,000,^  this  is  not  an  agreement  executed  in  writing  within  the 
Statute  of  Frauds,  (c) 

Whether  a  note,  written  in  the  third  person,  "  Mr.  T.  proposes 
&c  (making  an  offer  to  purchase)  being  accepted,  amounts  to  a  con- 
tract in  writing  signed,  within  the  Statute  of  Frauds,  (/)  quaere  ? 

Delivery  of  possesion,  however,  or  payment  of  money,  is  a  part 
performance  of  an  agreement  not  reduced  into  writing:  {g)  for  deli- 
very of  possession  by  ^  person  having  possession  to  the  person  claim- 
ing under  the  agreement  is  a  strong  and  marked  circumstance.  (A) 

Thus,  upon  an  agreement  for  the  surrender  of  a  term  where  the 
lessor  accepts  the  key,  he  shall  be  bound  to  accept  of  the  surrender. 
'  (j)--^But  though  taking  possession^  or  such  other  act  in  pursuance 
of  an  agreement,  is  sufficient  evidence  to  have  the  agreement  de- 
creed, yet  the  circumstance  of  vendee^s  ordering  conveyances  to  be 
drawn  in  pursuance  of  a  parol  agreement,  and  going  several  times 
to  see  the  premises,  and  a  letter  from  the  vendor,  mentioning  the 
agreement,  but  not  the  price,  will  not  induce  the  Court  to  decree  a 

(o)  Sewel  V.  Bridge.     1  Ves.  297.  (^)  Lacoii  v.  Mertius.     3  Ark.  1.    4. 

(6)  Potter  V.  Potter.    Ibid.  437-41.  \h)  Wills  v.  Stradling.     3  Ves.  375-8. 

(c)  Gibbon  r.  Caunt.  4  Ves.  848.     '  (t)  Natchbolt  v.  Porter.   2  Vem.  112. 

(d)  Gunter  v.  Halsej.  AmbL  586.  and  see  Mollet  v.  Brayne,  2  Campb.  \OS, 
(c)  Popham  V.  Eyre.  *Lofft.  786.  Whitehead  v.  Clifford,  5  Taunt.  518. 
(J)  Monaon  v.  Turmour,  18  Ves.  175,  Thomson  v.  Wilson,  2  Stark.  Ni.Pri.  371). 
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peifoiiaimce;  tK>r  will  sending  an  appraiser  to  value  the  thing 
agreed  for.  (n) 

So  m  another  ease^  it  is  said  that  where  a  man,  on  promise  of  a 
lease  to  be  made  to  him,  lays  out  money  in  improvements,  he  shall 
oblige  the  lessor  afterwards  to  execute  a  lease,  because  it  was  exe- 
cuted on  the  part  of-  the  lessee,  (b) 

And  where  a  lessor  made  a  verbal  promise  to  his  lessee  to  secure 
him  in  the  possession  of  the  premises  during  the  lessee^s  life,  in  con- 
sequence of  which  promise  the  lessee  made  considerable  alterations 
and  improvements,  and  after  the  lessor^s  death,  a  memorandtim  of 
this  promise  was  found  among  his  papers,  wherein  he  expressed  a 
hope  that  the  same  would  be  observed.  Lord  Thtirlaw  held  that 
the  memorandum  took  the  case  out  of  the  Statute  of  Frauds,  and 
directed  a  lease  to  be  made  for  ninety-nine  years,  determinable  on 
his  life,  c) 

But  the  bare  entry  of  a  steward  in  his  lord's  contract-book  with 
his  tenant  is  not  an  evidence  of  itself  that  there  is  an  agreement  for 
a  lease  between  the  lord  and  one  of  the  tenants,  but  must  be  sup- 
ported by  other  proof,  (d) 

Plaintiff,  pursuant  to  a  parol  agreement  for  a  building  lease  of 
Wildhouse,  had  proceeded  to  pull  down  part  and  build  part  Before 
any  lease  executed,  the  owner  of  the  soil  died.  The  defendants,  his 
representatives,  knew  nothing  of  the  matter,  and  insisted  on  the  Sta^ 
tute  of  Frauds.  The  Lord  Keeper  dismissed  the  bill,  but  on  ap- 
peal to  the  Lords  in  parliament,  his  dismission  was  reversed,  and  a 
building  lease  decreed,  (e) 

If  there  be  a  parol  agreement  for  a  lease  for  twenty-one  years, 
and  lessee  enter  and  enjoy  for  several  (as  for  example  six)  years, 
he  shall  not,  upon  a  bill  brought  to  compel  him  to  execute  a  coun- 
terpart for  the  residue  of  the  term,  plead  the  statute.  (/) 

For  an  agreement,  though  not  in  writing,  being  executed  on  one 
part  and  an  enjo3nnent  accordingly,  equity  will  not  avoid  it,  as  it 
has  been  already  carried  into  execution,  (g) 

But  where  a  bill  was  by  a  tenant  of  a  farm  for  a  specific  per- 

(a)  Clerk  ▼.  Wright.  1  Atk.  12.  1  Eq.  (d)  CLarlwood  v.  Duke  of  Bedford.    1 
C«s.  Abr-  20.                                                      Atk.  497-499. 

(b)  Prec.   Chan.   561.      Gregory   ▼.  («)  Tyke  v.  WiUiams.    2  Vem.  4$5. 
MigheU,  18  Ves.  3J8.                                       1  Eq.  Cas,  Abr.  21. 

(r)  AUon  v.   Bower.    3  Bro.  R.  149.        (J')  Earl  of  Aylesford's  Ca«e.  2  Str.  783. 
ud  ridi  Clinan  v.  Cooke.  1  Scho.  &  Lefroy.        (g)  Free.  Chan.  519. 
36,37. 
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fcinniinoe  of  a  parol  agreement  for  a  new  tease,  stating  improve-' 
ment^made  at  ar  connderable  expense  and  eontinuance'of  pomession- 
after  the  expiration  of  the  old  lease,  and  payment  of  an  increased 
rent  under  the  agreement,  the  plea  of  the  Statue  of  Frauds  was  or- 
dered to  stand  for  an  answer,  with  liberty  to  except,  (a) 

Bill  for  specific  performance  of  a  parol  -agreement  for  a  lease 
within  the  Statute  of  Frauds  charging  possession  taken  under  the 
agteement  and  other  acts  of  part  performance ;  plea  oi  the  statute 
and  answer  not  denying  the  acts  alleged  as  a  part  performance,  but 
stating,  that  beii^  advised  that  he  entered  as  tenant  at  will,  he 
gave  notice  to  quit :  plea  overruled.  (6) 

-  vThougfa  the  agreement  be  by  parol,  yet  if  it  be  agreed  to  be  re- 
dueed  inio  writing^  and  part  of  theagreem^it  is  executed, 'but 
the  reducing  of  it  into  writing  is  prevented '  by  fraud,  it  may  be 
good.(e) 

Therefore,  an  agreement  to  assign  a  term  and  goods,  and  that  it 
should  be  put  in  writing,  was  decreed  to  be  executed,  it  being  part 
of  the  agreement,  that  it  should  be  put  in  writing,  and  part  of  the 
money  having  been  paid,  (d) 

•  So,  if  a  lease  by  A.  to  J3.  is  agreed  by  parol,  and  drawn  and  in^ 
grossed  by  the  counsd  of  B.  and  afterwards  executed  by  A.  it  shall 
not  be  avoided  by  B.  (e) 

Bills  were  to  have  an  execution  of  parol  agreements  touching 
leases  of  houses,  setting  forth,  that  in  confidence  of  these  agreements, 
the  plaintiffs  had  expended  great  sums  about  the  premises;  and  it 
was  alleged,  that  it  was  agreed,  that  the  agreements  should  be  re- 
duced into  writing :  the  defendant  pleaded  the  Statute  of  Frauds. 
Lord  King  said,  that  the  difficulty  was,  that  the  act  makes  void  the 
estate,  but  does  not  say  that  the  agreement  itself  shall  be  void ;  and 
therefore,  he  thought,  that  if  that  subsisted  so  as  to  entitle  the 
party  to  damages  at  law,  it  might  be  decreed  in  equity,  and  directed 
that  point  to  be  tried;  but  as  to  the  improvements  made,  his  Lord- 
ship was  clearly  of  opinion  that  for  such  as  were  of  use  and  necessity, 
and  not  merely  for  humour  and  fancy,  the  party  was  entitled  to 
have  satisfaction.  (/) 

Lease  was  not  decreed  upon  expenditure  in  repairs  and  Improve- 
ments under  an  alleged  agreement  proved  by  one  witness,  the  answer 

(a)  WiUfl  ▼«  Strftaijig.    S  Ves.  STB.  -  (<0  HolliB  y.  Whiteing.    1  Vera.  151. 

(by  Bowers  r.  Cstor.*   4  Ves.  91.  («)  Loi«rtber  ▼.  CariUi.    lb.  Vtl-t. 

(c)  1  Eq.  Cas.  Abr.  19.  (/)  1  Eq.  Caa.  Abr.  20. 
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cootainiog  «  positive  d^ual  of  the  agreeiQfnts  which  denial  .was 
also  coofirmed  by  circumstances.  Nor  t^an  any  relidT  be  obtained 
upon  general  equity  fiKHU.an  expenditure  by  the  tenant  under  the 
observation  of  the  landlord,  but  not  under  any  specifiQ  engagement 
or  arrangement,  (a) 

Where  theace  is  an  agreement  by  parol,  and  part  of  it  executed, 
equity  will  decree  specific  execution  <>f  the  whole;  (b)  but  where 
there  is  an  agreement  by  writing  executed,  evidence  cannot  supply 
any  defect  in  that  agreement,  which  was  intended  to  be  part  of  that 
agreement,  but  was  not  inserted  in  it :  [unless,  as  is  conceived,  in 
case  of  fraud.] 

To  ^orce  a  parol  agreement  on  the  ground  of  part  performance, 
the  act  done  must  be  unequivocal,  and  such  as  of  itself  to  infer 
some  agreement,  the  terms  of  which  may  then  be  proved  by  parol, 
but  if  the  act  is  equivocal,  and  easily  admits  compensation,  it  will 
not  be  sufficient ;  so  as  for  instance,  a  tenant  building  a  party  wall; 
for  that  must  have  been  rebuilt  under  the  act  of  parliament,  if  there 
had  been  no  agreement  (c) 

So  if  a  bill  is  brought  to  carry  into  execution  an  agreement  for 
the  lease  of  a  house,  the  defendant,  the  lessor,  shall  be  admitted  to 
parol  proof  that  the  plaintiff,  who  wrote  the  agreement,  omitted  to 
make  the  rent  which  was  reduced  to  9/*  instead  of  14sL  the  former 
rent  payable,  clear  of  all  taxes,  (d) 

Sealing  is  not  necessary  in  order  to  bring  an  agreement  out  of 
the  Statute  of  Frauds,  (e) 

A  letter  takes  a  parol  agreement  out  of  the  statute :  but  where* 
ever  a  letter  is  relied  on  as  evidence  of  an  agreement,  it  must  be 
stamped  before  it  can  be  read ;  it  must  also  furnish  .the  terms  of 
the  agreement,  or  must  at  least  refer  to  some  written  agreement  in 
which  the  terms  are  set  forth.  (/) 

There  have  been  cases  where  a  letter  written  to  a  man^s  own 
agent,  and  setting  forth  the  terms  of  an  agreement  as  concluded  by 
hinv  has  been  deemed  to  be  a  signing  within  the  statute,  and  agree- 
able to  the  j»oviaioQ  of  it  (g) 

(a)  Pilling  ▼.  Annitage.     1«  Yes.  78,  (d)  Berney  v.  Eyre.    3  Atk.  S87-88. 

(*)  Binited  r.  Colemtn.    Bunb.  65.  (e)  Wheeler  r.  Newton.    Prec.  Chan. 

(«}  TnmB  T.  Daiwwn.    14  Yes.  366.  17. 

and  aee  Clenan  v.  Cooke.    1  Scho.  and  (/)  Ford  r.  Compton.    «  Bro,  R.  32. 

Lef.  40.    Gtmter  t;  AfaMy.    AmU.  586.  Seagood  r.  Neale.    lStr.4f6. 

Biorphett  T.  JoMk    1  awusU  17*.  (^)  Welford  t.  Bwwly.    3  Atk.  503- 


30  Of  Agreements  for  Leases ^  [Chap.  IL 

Therefore,  if  there  be  a  complete  agreement  in  writing,  and  a 
parson  who  is  a  party,  and  knows  the  contents,  subscribes  it  as  a 
witness  only,  heis  bound  by  it,  for  it  is  a  signing  within  the  Statute 
of  Frauds,  (a) 

The  court  will  not  decree  a  specific  performance  of  an  agreement 
for  a  lease,  to  be  collected  from  letters,  wher^  there  is  no  definite 
term  expressed  for  which'  the  lease  was  to  be  granted,  nor  any  re- 
ference aUwnde,  by  which  it  might  be  ascertained.  But  setnMe 
otherwise,  if  the  letters  had  been  more  explicit,  or  had  afibrded  any 
critmon  for  defining  the  object  of  the  parties.  (6) 

Bill  for  a  specific  performance  of  a  written  agreement  for  a  lease, 
dismissed,  defendant  insisting,  and  it  appearing  from  plaintifi^'s 
evidence,  that  the  agreement  did  not  contain  all  the  terms  upon 
which  the  lease  was  to  be  granted,  (c) 

Specific  performance  of  a  contract  concemiiig  land,  not  decreed 
on  the  signature  of  an  agent  without  authority,  (d) 

If  there  be  an  agreement  for  a  lease  in  the  county  of  N.  where 
the  lessor  usually  repairs,  at  30/.  per  ann.  without  sa3ring  who  shall 
repair,  if  it  appear  that  the  land  is  of  greater  value,  it  shall  be  de- 
creedj  that  the  lessee  sha}l  take  a  lease  and  do  the  repairs,  and  pay 
302.  per  ann.  without  deduction,  except  for  taxes  by  parliament.(e) 

But  though  a  fdrmal  mistake  in  a  deed  may  be  rectified  by  ar- 
ticles of  'which  it  purports  to  be  an  execution,  essential  additions 
cannot  be  made  to  a  conveyance  from  articles  of  which  it  does  not 
purport  to  be  an  execution  :  nor.  can  the  transaction  be  rescinded 
by  the  Court.  (/) 

Eflect  of  an  indefinite  representation  by  a  vendor,  as  that  a  lease* 
hold  estate  was  nearly  equal  to  freehold,  being  renewable  upon  a 
single  fine,  may,  connected  with  certain  circumstances,  be  fraudu- 
lent, and  form  a  ground  for  rescinding  the  contract,  {g) 

Where  a  proviso  was  in  articles  for  the  purchase  of  an  estate, 
that  if  either  party  should  break  the  agreement,  he  should  pay 
100/.  to  the  other,  and  the  defendant  on  being  offered  two  years' 
piurchase  more  accepted  it ;  notwithstanding  that  agreement  Lord 
Hardwicke  decreed  a  specific  performance,  {h) 

(a)  Welford  y.  Beozelj.     3  Atk.  503.  (<)  Burwel  v.   HarriBon.     Prec.  Chan. 

(6)  Gordon  v.  Trevelyan,  1  Price,  64.  53.     2  Vern.  231.  S.  C. 

(c)  Garrad  r.  GrinUng.     1  WUls.  460.  (/)  Moaelj  v.  Virg^in.    3  Ves.  184. 

(d)  Howard  v.  Brathwaite.    1  Ves.  and  (g)  Fenton  v.  Brown.     14  Ves.  144. 
B.  %0i.  {h)  Howard  ▼.  Hopkins.    3  AUc.  371. 
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Specific  perfomuoftce  of  an  agreement  to  build  may  be  decreed  if 
sufficiently  certain ;  but  a  general  covenant  to  lay  out*  a  certaiA 
sum  in  a  building  of  a  certain  value  cannot  be  so  executed,  (a) 

A.  demised  or  agreed  to  demise  lands  to  B.  for  three  lives  not 
named  at  a  yearrly  rent,  and  further  agreed  that  leases  should 
be  perfected  at  the  request  of  either  party  :  it  was  held,  that  as  an 
essential  part  of  the  contract,  viz.  the  nomination  of  the  lives  was 
wanting,  this  cannot  operate  as  a  lease  for  three  lives;  nor 
as  a  lease  for  the  life  of  a  tenant,  that  not  being  the  intuition 
of  the  grantor ;  but  merely  as  an  executory  agreement  for  a  lease. 

(6) 

A.  agrees  for  the  lease  of  certain  lands  for  three  lives ;  the  lease 

is  prepared  according  to  the  agreement,  except  the  insertion  of  a 
clause  to  restrain  the  tenant  from  alienation  without  the  consent  of 
the  landlord :  this  clause  being  no  part  of  the  agreement,  the  land- 
lord is  bound  to  execute  a  lease  without  it  (c) 

On  an  agreement  for  a  lease  ^^  with  all  usual  and  reasonable 
covenants  ^  a  covenant  not  to  underlease  or  assign  is  implied,  where 
the  custom  of  the  place  is  not  generally  against  it.  (d) 

But  under  an  agreement  for  a  lease,  the  lessor  is  not  without  ex- 
press stipulation,  entitled  to  a  covenant  restraining  alienation  with- 
out licence ;  as  a  proper  and  usual  covenant,  (e)  Thus  where  A>  en- 
tered into  an  agreement  in  writing  with  B.  to  grant  him  a  lease  for  21 
years  at  a  certain  rent,  and  that  the  lease  should  contain  a  proviso  for 
A.  to  determine  it  at  the  end  of  seven  or  fourteen  years,  and  also  that 
A,  should  not  within  ten  years  carry  on  the  same  trade  within  four 
miles  of  the  town,  but  that  he  should  assist  B,  in  his  business. 
Upon  a  bill  praying  that  A.  might  be  decreed  to  execute  a  proper 
lease,  and  a  reference  to  the  master  to  settle  the  lease.  A,  inserted 
a  proviso  for  re-entry,  if  B.^  his  executors,  &c.  should  assign  his 
lease,  or  the  term  or  interest  therein,  or  any  part  thereof,  or  de- 
mise, let,  or  part  with  the  demised  premises,  or  any  part  thereof, 
to  any  person,  without  the  licence  of  A,^  his  heirs  or  assigns,  in 
writing;  or  if  J9.  should  become  bankrupt,  or  make  any  assignment 
for  the  benefit  of  his  creditors:    to   this  restrictive  proviso  the 

(a)  Mosely  v.  Virgin.  3  Ves.  184.  (d)  Folkingham  v.  Croft.   3  Anatr.  700. 

(fr)  PentUnd Y.Stokes.  2  Ballaod  Be. 68.  and  see  Morgan  v,  Slaughter.  1  Esp.  Hep. 

(c)  Blacber  ▼•  Mathers.    Bro.  Cas.  in  8. 

Pad.  334^  («)  Church  v.  Brown.    18  Ver.  258. 
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nuMfter  objected^  ;B8  ncit  beiog  a^poper  and  usual  oorenaht.  *  Per 
Lord  Chancellor,  the  covenant  agamst  alienation  is  as  old  as  Dmnj:' 
por^s  Caae;(a)  tt'ia  however  a  special  and  particular  covenant ; 
it  is  represented  to  be  usual,  but  a  covenant  restraining  assignment 
will  not  prevent  a&.underJettingy  and  such  covenants  shocid  be 
ocmstnied  with  jealousy.  Proper  covenants  in  an  agreement  for 
a  lease,  imply  such  as  are  oonsistait  with  the  title  and  chaxmcter  of 
the  lessor.  The  case  of  Henderson  v.  Hay,  (b)  shows  what  lelianoe 
is  to  be  placed  on  the  word  '^  usual,^  Morgan  v.  Slaughter,  (c)  was ' 
{or  ^£air  and  usual  ^'  covenants.  The  lessor  insisting  on  a  cove- 
nant against  alienation,  must  show  that  the  restraint  is  to  be  put 
upon  the  powars,  which  by  law  flow  out  of  -the  interest  that  he  has 
agreed  to  give  the  other  party.  It  is  now  held  that  to  avoid  the 
consequences  of  a  bankruptey,  the  landlord  may  stipuiate  that  tfie 
lease  shall  determine  upon  the  bsnkruptcy  of  his  tenant,  but  that  if- 
not  to  be  inserted  as  a  usual  and  common  covenant  On  the  autiio^ 
rity  of  Henderson  V.  Hay,  Lord  Chancellor  held,  that  under  an 
agreement  (or  a  lease  the  lessor  is  not,  without  express  stipulation,' ' 
entitled  to.  a.  covenant  restraining  alienation  without  licence^  as 
proper  and  usual  covenant,  Church  v.  Brown,  {d)  and  see  Folking- 
ham  V.  Cntft,  (e)  and  Morgan  v.  Slaughter  (/)  contra,  which  cases 
afterward  for  some  time  prevailed  with  the  M.  R.  in  Brown  v. 
Baban ;  (g)  but  his  Honour  at  length  decided  agreeably  to  Lord 
Thurlow,  in  Jlenderson  v.  Hay,  to  the  M.  R.  in  Vere  v.  Loveden,(A) 
and  Jones  v.  Jones,  (i)  and  in  unison  with  Lord  Eldon^  in  Church 
V.  Brown,  that  under  an  agreement  for  a  lease,  with  usual  covenants, 
the  lessor  is  not  entitled  to  a  covenant  against  assigning  or  under- 
letting without  licence.  (A;) 

A  covenant  to  make  on  the  premises,  (which  consisted  partly  of 
a  malt-house,)  a  certain  quantity  of  malt  annually,  is  not  a  usual 
covenant,  and  therefore  cannot  be  inserted  in  a  lease  without  an 
express  agreement  (/) 

On  a  covenant  to  build,  the  lessors  are  entitled  to  come  into  a 


(a)  4  Co.  119.  (g)  15  Ves.  530. 

(i)  3  Bro.  C.  C.  est.  (*)  12  Ves.  179. 

(c)  1  Ert.  Rep.  6.  (i)  i«  Ves.  1S6. 

(<0  15  Ves.  S58.  (k)  Bridg.  Dig.  114. 

(e)  3  Anstr.  700.  (/)  Garrard  v.  Grmling,  1  Wfls.  Chan. 

(/)  1  Esp.  Rep.  8.  Rep.  460. 
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Cottrt  ctf  Eqid^  lor  a  spedfe  perfiariiiBno0»  4mt  a^ 
to  vcfMur.  («) 

fipeijific  pqfimBMce  may  be  decreed  agamat  one  become  alutiatic 
BUiQe  die  agroemettC,  if  the  lq;al  estate  is  in  trustees.' (fr) 

If  AD  agreement  be  otherwise  than  certain,  fidr,  and  just  in  all 
its  parts,  the  Coert  will  not  decree  a  specific  performance,  (e) 

Specific  performance  will  not  be  decreed  of  an  agreemeirt  to  re- 
new a  lease  in  consideration  of  money  previously  laid  out  by  thef 
tenant;  such  promise  is  ntufcimpac^m;  nor  will  the  case  be  varied 
by  money  having  been  expended  by  him  after  such  promise. — ^But 
if  previous  to  such  promise,  the  tenant  had  signified  his  intention 
to  lay  out  money,  and  on  that  consideration  the  promise  had  been 
made,  a  specific  performance  would  be  decreed,  (d) 

Where  a  tenant  imder  a  void  lease  makes  great  improvements, 
with  the  knowledge  and  approbation  of  the  landlord,  he  is,  it  seems, 
entitled  in  equity  to  a  valid  lease,  (e) 

Where  a  man  takes  a  house  under  an  agreement  in  writing, 
that  the  lessor  shall  grant  him  a  long  lease,  and  lays  out  money 
in  the  substantial  repairs  and  improvement  of  it,  and  afterwards 
diseovem  that  the  lessor  has  only  a  life  interest  in  it,  whether  he  is 
entitled  to  a  discovery  of  the  lessor^s  title,  (/)  Qiueref  and  whether 
he  is  entitled  to  keep  possession  of  the  house,  without  paying  rent, 
till  he  is  reimbursed  the  money  he  has  laid  out,  (g)  Quaere  f 

Specific  performance  oi  articles  to  grant  a  lease  to  the  plaintiff 
decreed,  though  he  had  contracted  to  under-let,  contrary  to  those 
articles^  (A) 

Bnt  the  Court  will  not  decree  a  specific  performance  of  an 
agreement  to  grant  a  lease,  if  under  a  clause  for  re-entry,  the  lease, 
when  granted,  would  be  at  an  end  by  the  tenanf  s  acts ;  except  on 
the  groond  of  there  having  been  a  waiver  of  the  forfeiture,  and 

(«)  City  of  London  t.  Nidi.  3  Atk.  5l«.  certain,  Moseley  ▼.  Virgin,  3  Ve«.  184. 

1  Vm.  is.  ADon  T.  Harding,  t  ^.  Cas.  (6)  Owen  v.  DaTiee.  1  Vea.  St. 

AW.  17.  Vnt  ia  Locaa  ▼.CoBMxford,  3  Bro.  (e)  Bemej  t.  Ejre.  3  Atk.  387—88. 

Chan.  Caa.  166.     Loid  TkurUno  thought  (d)  Pengree  t.  Jonaa.  SBr.Ch.  C.140. 

Aeva  coold  not  ba  a  decree  of  thia  nature ;  1  Eq.Coa.  Abr.  18. 

aid  m  Enrington  t,  Asealej,  t  Bro.  Chan.  (e)  Hardcastle  v.  Shafto,  1  Anatr.  185. 

Cm.  543.  1  Vaa.  163.     K$nym  M.   R.  (/)  Waring  v.  Mackreth,  Forreat,  131. 

ihmrnwmm^m^  of  a  qwoific  per-  and  see  White  t.  Foljambe.  11  Vea.  337. 

of  m  eoT«MBt  to  build  generaUy ;  (g)  Waring  t.  Maokreth.  Ferraat,  131. 

bat  Lonl  BmOjn  thoagbt  it  waa  other-  (h)  WUliams  v.  Cheney.  3  Vet.  59. 
wiae,  abwa  the  Hrmt  of  tba  oomtiaet  were 
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upon  an  undertaking  to  give  poes^ssioa  when  required  by  the  Couit^ 
and  to  pay  the  rent  due.  (a) 

On  a  bill  for  specific  performance  of  an  agreement  for  the  sale  of 
a  lease,  the  court  cannot  apportion  the  price  according  to  the  time 
already  expired.  (6)  . 

B^  treats  with  A-  for  a  piece  of  land,  intending  to  build  a  mil},  to 
which  the  consent  of  a  corporation  is  necessary ;  but  A>  refuses  to 
treat  aa  condition ;  B.  fails  in  obtaining  consent :  this  feuluna  in  his 
Speculation  is  np  defence  against  a  bill  for  specific  performance,  (c) 

A  plea  to  a  bill  for  a  specific  performance  of  an  agreement  for  a 
lease  to  the  plaintiff,  and  for  an  injunction  against  an  ejectment, 
that  the  defendant  had,  since  the  filing  of  the  bill,  taken  the  benefit 
of  an  iusolvent  act,  was  over-ruled,  (d) 

.  So  the  bankruptcy  of  a  person  who  has  agreed  to  purchase,  does 
not  discharge  the  contract.  It  must  be  fi  very  strong  case,  however, 
that  will  induce  the  Court  to  carry  into  execution  an  agreement 
between  landkird  and  tenant,  the  estate  not  being  executed  at  law, 
where  the  person,  who  is  to  become  the  tenant,  has  become  a 
badorupt.  (e) 

'  So,  the  Court  would  not  execute  an  agreement  to  grant  a  lease  to 
a  man  who  had  committed  felony.  (/) 

,  A  tenant  guilty  of  waste,  or  want  of  good  husbandry,  whilst 
holding  under  an  agreement  for  a  lease,  is  not  entitled  to  a  specific 
performance.  ($r) 

An  agreement  may  be  decreed  to  be  delivered  up  on  the  ground 
of  surprise ;  neither  party  understanding  the  effect  of  it ;  a&  where 
there  was  an  agreement  for  a  lease,  with  a  covenant  for  perpetual 
renewal,  at  a  fixed  rent,  of  premises  held  under  a  church  lease,  re.* 
newahle  upon  fines,  continually  increasing.  A  single  lease  for  twenty^ 
one  years  was  refused :  no  terms  of  agreement  for  such  an  interest 
appearing;  and  under  the  circumstances,  permission  to  try  the 
effect  of  it  at  law  was  also  denied.  (A) 

Bill  for  specific  performance  of  an  agreement  to  grant  a  lease  to 


(a)  Gourlay  v.  Duke  of  Somerset.    1  see  Boardmtn  ▼.  Mostyti.  6  Ve«.  4^. 

Ves.  &  Beam.  68.  Buckl&Dd  v.  Hall.  8  Yes.  92.    Weatheiall 

(6)  King  T.  Wightman.  1  Anstr.  80.  v.  Geering.  12  Ves.  505. 

(c)  Adams  T.  Weare.  lBro.567.  (/)  Willingham  v.  Joyce.  3  Ves.  169. 

(d)  DeMinckwitB  v.  Udney.  16  Ves.466.        (g)  Hill  ▼.  Barclay.  18  Yes.  63. 
(•)  Brooke  v.  Hewitt.  3  Ves.  253.  and        (h)  Willan  v.  Willan.  16  Ves.  7i. 
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die  plaintiff^,  would,  cm  evidence  of  his  frauds  tnisrepresentation,  and 
insolvency,  have  been  dismissed  with  costs,  if  not  compro- 
mised, {a) 

And  where  an  agreiement  for  a  lease  was  signed  by  plaintiff  (the 
grantor  only)  contrary  to  his  leasing  power,  of  which  he  (plaintiff) 
had  notice,  yet  he  filed  a  bill  for  a  specific  performance  of  the 
agreement  for  the  life  of  the  grantor,  without  requiring  any  com^ 
pensation  for  a  difference  of  interest.  The  bill  was  dismissed  for 
want  of  mutuality,  and  from  a  suspicion  of  unfair  conduct  in  the 
phiintiff.(6) 

So  equity  will  not  decree  a  renewal  claimed  on  an  agreement 
accompanied  with  fraud,  (c) 

A.  tenant  for  life,  with  a  power  to  lease,  by  deed,  duly  executed 
under  her  hand  and  seal,  reservmg  the  best  yearly  rent.  Plaintiff 
entered  into  possession,  and  expended  money  in  building,  under  an 
agreement  for  a  lease  evidenced  only  by  the  memorandum  in  writing, 
entered  in  the  book  of  A,''^  authorized  agent,  signed,  not  by  the 
agent  himsdf,  but  by  his  clerk ;  although  in  ievidence  to  have  been 
approved  by  him,  and  according  to  the  usual  course  of  business. 
A,  dies ;  and  on  a  bill  for  specific  performance  against  the  remainder 
man,  it  was  held,  first,  that  there  was  no  sufficient  agreement  in 
writing,  it  not  being  signed  by  an  agent  properly  anthbrised,  and, 
if  it  had,  yet  the  memorandum^  not  containing  some  of  the  material 
terms  of  a  lease,  which  were  left  to  be  made  out  by  parol  evidence ; 
secondy,  not  to  be  established  as  a  parol  agreement  in  pert  per- 
fbrmed;  both  as  it  was  not  the  agreement  of  the  principal,  nor  of 
the  authorized  agent ;  and  also  because  the  remainder-man  has  been 
guilty  of  nofiraud,  upon  which  to  charge  him  with  the  consequences 
of  the  contract.  Also  that  the  plaintiff  was  not  entitled  to  compen- 
sation from  A!*^  representatives  for  money  laid  out  by  the  plaintiff 
on  the  faith  of  the  alleged  agreement,  such  compensation  being  in 
the  nature  of  damages,  and  the  fault  lying  in  the  plaintifTs  own 
negligence.  (<f) 

A  lessee^s  bill  for  the  specific  performance  of  an  agreement  was 
dismissed,  his  interest  being  described  as  fifty  years,  the  residue  of  a 
term  free  firom  incumbrances ;  but  being,  in  fact,  a  few  years  only 

(«)  Haliimz  v.  Wilflcn.  3  V«f.  168.  {e)  Dtyis  v.  Oliver.  1  Ridgw.  P.  C.I. 

(6)  O'Ronrtre  ▼.    PercevBl.   1  BaU,  &        {d)  Blore  y.  Sutton.  3  Mertv.  937. 
Be.  58. 
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of  an  Qld  term,  and,^  rever^onary  term  from  another  lessor,,  and  old 
incumbrances  not  shewn  to  be  discharged,  (a)     . 

A.  being  in  insolvent  -circumstances,  suffers  another  perscxi  to  be- 
pome  the  apparent  owner  of  the  farm  (though  under  a  secret  trust 
f9r  him).  A.  shall  not  have  against  the  landlord  a  specific  executioiji 
of  an  agreement  made  by  him  with  the  trustee,  the  landlord  fipp- 
posing  the  trustee  to  have  been  the  rightful  owner,  aqd  confiding 
in  hi^  solvency,  (b) 

So,,  specific  performance  was  not  decreed  where  there  was  con- 
cealment on  the  part  of  the  vendor,  (c) 

Even  where  one  party  to  an  agreement  trifles  or  shows  back* 
wardness  in  performing  his  part  of  it,  {d)  equity  will  not  decree  a 
i^)ecific  performance  in  his  favour ;  especiaQy  if  the  circumstances 
and  situ,ation  of  the  other  party  are  materially  altered  in  the  mean- 
time. 

But  the  refusal  of  a  tenant  to  execute  a  lease  when  tendered^  de- 
claring himself  satisfied  with  the  agreement,  cannot  be  considered  as 
repudiating  the  agreement,  and  is  not  a  sufficient  ground  for  re- 
fiising  a  specific  performance,  {e) 

Though  a  parol  waiver  of  a  written  agreement  for  a  leas^ 
ajpaounting  to  a  complete  abandonment,  and  clearly  proved,  would 
bar  a  specific  performance,  or  even  parol  variations,  so  acted  upon 
that  the  priginal  agreement  could  no  longer  be  enforced  without 
injury  to  one  party.  (/)  Yet  variations  verbally  agreed  upon,  are 
not  sufficient  to  prevent  the  execution  of  a  written  agreement,  if 
the  situation  of  the  parties  in  all  other  respects  remain  the 
same.  (^) 

The  Court  dismissed  a  plaintifTs  bill  for  a  specific  performance, 
on  account  of  a  great  lapse  of  time,  during  which  no  step  had  been 
taken  towards  performance.  (A) 

.  But  lapse  of  time,  if  not  an  essential  part  of  a  contract,  is  no 
objection  to  a  specific  performance,  (i) 

J  a)  White  v.  Foljambe.   11  Veg.  SST.  (e)  Gourlaj  v.  Duke  of  Somerset.   1 

see  DeteroU  t.  Loid  Bolton.  18  Yes.  Ves.  &  Beam.  73. 

505.  Purvis  v.  Rayer.  9  Price,  488.  (f)  Legal  t.  Miller.    «  Ve».  299. 

(6)  O'HerUkj  v.  Hedges.  1  Scho.  &  Lef.  (g)  Price  v.  Djer.    17  Yes.  356. 

1^-  (k)  Alley  V,  Deschamps.  13  Yes.935v 

(c)  Shirley  ▼.  Stratton.  1  Bro.  Rep.440.  (t)  Hearne   v.  Tenant.   13    Yes.  287. 

(d)  Caryl  v.  Hayes.  1  Bro.  Cas.  in  Pari.  Savage  v.  Bracksopp,  18  Yes.  335. 
126. 
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If  a  purchaser  cannot  liave  what  was  his  strong  inducement  to  the 
contract,  equity  will  not  enforce  a  specific  performance,  {a) 

Specific  performance  of  an  agreement  in  writing,  for  a  lease  for 
mtj  years,  was  refusied  upon  parol  evidence  of  an  alteration  stipulated 
for  at  the  time,  and  upon  the  faith  of  which  the  pEuty  executed.  (K) 

Where  a  landlord  after  his  tenants  answer  to  a  1)ill.  for  per- 
formance of  a  contract  to  take  a  lease,  gave  him  notice  to  quit  pur- 
suant to  a  proviso  in  the  lease,  his  bill  was  dismissed  with  costs,  (e) 

Remedies  ai  Law. — If  either  of  the  parties  to  an  agreement  for  a 
lease  refuse  to  perform  the  stipulations  which  it  contains,  besides 
the  relief  which  a  bill  in  equity  for  a  specific  performance  liiay 
afford  him,  the  party  injured  has  one  of  two  remedies  at  common 
law ;  namely,  an  action  of  debt,  or  covenant,  if  the  agreement  be 
by  deed,  or  an  action  of  debt,  or  special  assumpsit^  if  it  be  either 
by  writing  without  deed,  or  by  parol,  provided  the  contract  be  'id 
be  performed  within  a  year  from  the  making  thereof,  (d) 

Covenant. — ^A  covenant  is  the  agreement  or  consent  of  two  or 
more  by  deed  in  vrriting,  sealed  and  delivered,  whereby  either' or 
one  of  the  parties  doth  promise  to  the  other,  that  sometfdng  is  done 
already,  or  shall  be  done  afterwards.  He  that  makes  the  covenant 
is  called  the  cavenafUaVy  and  he  to  whom  it  is  mad&,  the  c6^ 
venantee.  (e) 

An  action  of  covenant  lies  when  a  man  covenantis  with  ahoth^ 
by  deed  to  do  something  and  does  it  not ;  and  it  lies  upon  a  co- 
venant in  any  deed,  whether  indented  or  polL  But  covenant  does 
not  lie  upon  an  agreement  without  deed ;  but  an  action  upon  the 
case,  except  in  London,  where  covenant  lies  without  deed,  by 
custom.  (/) 

Tn  covenant  all  isf  recoverable  in  damages,  and  those  will  be  what 
the  party  can  prove  that  he  has  actually  sustained ;  {g)  therefore  in 
covenant  it  is  sufficient  to  assign  the  breach  in  the  words  of  the 
covenant. 

Assumpsit. — If  the  agreement  be  by  writing  without  deed  or  by 
parol,  damages  for  the  breach  of  it  may  be  recovered  in  an  action 
on  the  case  upon  a  spedal  assumpsit. 

(•)  SCftpyhoB  V.  Sobtt  is  Ve8.4S6.  (e)  Shep.  Touch.  160. 

(h)  Ckrke  y.  GnmU  14  \m*  51^.  (/)  Com.  Dig.  tit.  C^fstaanUiA.  1.) 

(r)  W«rt«ni  V.  P«m.f  V«».  &  Bi  197.  (g)  Bull.  N.  P.  161. 

(d)  29  Car.  «.  c.  3. 
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By  the  Statute  of  Frauds,  (o)<^  no  action  shall  be  broi^ht  to 
^^  charge,  &c.  upon  any  contract,  or  sale  of  lands  or  tenements,  or 
^^  any  interest  in  or  concerning  them,  or  upon  any  agreement  that 
^f  is  not  lo  bei  performed  within  the  space  of  one  year  fitmi  the 
<^  making  thereof,  unless  the  agreement,  or  some  fn^moroiuftim  or 
**  note  thereof,  be  in  writing,  and  signed  by  the  party  to  be  charged 
"  therewith,  or  by  some  other  person  by  him  thefeunto  lawfully 
"  authorized.'^ 

One  contracts  with  the  owner  of  a  dose  f<nr  the  purchase  of  a 
g^wixlg  crop  of  grass  there,  for  the  purpose  of  being  mown  and 
made  into  hay  by  the  vendee :  this  is  a  contract  or  sale  of  an  iil- 
torest  in  or  concerning  laaad,  within  the  4th  section  df  the  Statute  of 

FirauclB*  (6) 

,;  If  a  pi^rty  haa  entered  into  a  parol  agreement  for  a  leased  and  i 
^calt  oif  it  ia'  prepa]:ied»(e)  though  the  agreement  is  void  under 
ibe  Sti^tut^  of  Erauds^  yet  an  indorsement  by  the  party,  rciferriii^ 
%^'  tlui  drafts  admittmg  the  agreement,  is  sufiScicnt  widiift  the 
atatuJ(e^* 

.  A  v^bat, agreement  to  take  lodgings  from  a  future  day,  is  an 
l^jceemenfc  ndatudg  t^  an  interest  in  land,  and  may  be  abandoned, 
where  th^ne  has  been  no  part  execution  by  entering  on  the  fNremiBes, 
although  the  lessor,  before  tlie  time  is  arrived  for  taking  possession, 
ha^,  at  the  request  of  the  lessee  removed  the  advertisement  of  lodg- 
ings  firom  his  windows,  (d) 

An  action  may  be  brought  in  consideration  that  the  plaintiff  will 
make  a  lease  acccnrding  to  a  former  agreement ;  (e)  for  the  agree- 
ment  is  not  executed  till  the  lease  is  made. 

So  if  an  agreement  be  to  assign  a  term  of  years,  as  well  as  where 
it  is  for  an  interest  created  de  novo.  (/} 

But  in  an  action  upon  an  agreement  to  deliver  possession  for  cer- 
tain  considerations  subject  to  a  forfeiture  on  failure  by  either  party, 
the  person  who  was  to  deliver  possession  cannot  sue  for  the  for- 
feiture, without  showing  in  his  declaration  a  possessory  title  in  him- 
self. (^) 

Whether  an  agreement  to  take  a  house  and  pay  rent  can  be  ei>- 

(a)  29  Car.  2.  c.  3.  («)  1  Roll.  12.  1.  15. 

(fr)  CroBby  v.  Wadaworth,  6  Eaat,  602.  (f)  Anon.  1  Vent.  361. 

(e)  Shippey  y.  Derriaon.  5  Eap.  190.  (g)  Luxton  ▼.  Robinaon.  Doug.  690. 

(d)  Inman  v.  Stamp,  1  Stark.  Ni.  Pri.  12. 
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forced  where  the  premiges  are  consumed  by  fire  bedSbrc  t)ie  day  ap- 
pointed for  the  defendant's  entry  ?  (a)     QuiBre. 

The  defendant  by  a  written  agreement  expressed  to  be  made  by 
himself  on  behalf  of  J.  B.  of  the  one  part,  and  the  plaintifF  of  the 
other  part,  stipulated  to  execute  a  lease  of  certain  premises  to  the 
plaintiff.  These  premises  were  proved  to  belong  to  A.  B.  Held 
that  the  defendant  was  personally  liable.  (6) 

Action  for  money  had  and  received  on  the  common  counts,  (e) 
Defendant  was  possessed  of  a  lease  for  years,  which  he  sold  to  plain- 
tiff for  fflxteen  guineas,  and  at  the  time  of  the  sale  observed  that 
it  was  a  good  lease  for  seven  years ;  it  turned  out  afterwards  that 
the  leseor  was  tenant  for  life  only,  and  had  no  right  to  make  a  lease 
for  a  longer  term  than  his  own  life ;  in  consequence  of  whidi  the 
plaintiff  was  turned  out  of  possession  in  two  years  after  the  assign- 
ment of  the  lease  had  taken  |dace,  the  lessor  having  died  p^evioii^ 
to  the  bargain  between  the  jdaintiff  and  the  defendant.  The  plaintMT 
brou^t  this  action,  therefore,  to  recover  die  money  paid  for  th^ 
lease,  as  paid  on  a  consideration  which  had  failed.  On  Leyeestkt 
objecting  to  plaintiff  recovering  on  this  declaration,  which  contained 
only  the  common  counts,  Lawrence,  J.  referred  to  the  case  df  Crips 
V.  Beade,(d)  tried  before  him  at  Owford,  in  which  a  lease  had  beeA 
sdkl  by  one  as  administrator,  whose  letters  of  administration  were 
afterwards  repealed,  and  there  he  permitted  the  plaintiff  to  recover 
on  a  similar  declaration,  and  the  Court  of  King^s  Bench  confirmed 
his  opinion.     Verdict  for  the  plaintiff. 

But  a  contractor  for  the  purchase  of  an  estate  to  which  the  title 
proves  (without  collusion)  defective,  is  not  entitled  to  any  satisfac 
tion  iot  the  loss  of  his  bargain :  (e)  for  such  contracts  are  merely  on 
condition  frequently  expressed,  but  always  implied,  that  the  vendor 
has  a  good  title;  if  he  has  not,  the  return  of  the  deposit,  with  in- 
terest and  costs,  is  aU  that  can  be  expected,  the  purchaser  caniiot  be 

(•)  Pliillipwm  T.  Leigb,  Esp.  Rep.  398.  citedlDnrnf.  &  East, 708 ;  and  see  Weigall 

Tbit  it  WKj,    8m  F^zmUm    ▼.    Jane,  v.  Waters,  6  Dvmf.  &  East,  488.  SAnstr. 

Aleyne,  26.  Monk  ▼,  Cooper,  «  Str.  763.  575  S.  C.  in  Equity. 

t  Ld.  Rajm.  1477  S.  C.  Belfour  ▼. Weston,  Qt)  Norton  v.  Ilerron,  1  Ry.  &  M.  229. 

1  iyvam£.  &£Mt,  310.  Do«  d.   Elfis  r.  1  C.Ac  P.  648.  S.  C. 

Saodham,  Id.  705—710.  Cutter  ▼.  Powell,  (c)  Matthews  t.  Hollings,   Cor.  Law- 

6  Duraf.  &  East,  323.  Hare  ▼.  Groves,  3  rence,  J.  at  Shrewsbury,   Ox.  Sum.  Cir. 

Anstr.687.  Baker  r.  Holtpza£fell,  4tannt.  MSS. 

45.  18  Ves.  116.  S.  C.  Contra,  Brown  ▼.  (d)  6  Dumf.  &  East,  606. 

Qoltv,  Ambler,  619.  Steele  t.  Wright,  («)  Fluresav.  ThomhUl.  2  Bl.  R.  1078. 
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he's^^6»^he'\M%(M.'    «  '  "  '•-  •     "^  'i'^-* '   ''->  '"  ^-'^I'-i'^  ^ 

Where  there  Was  a  itnttem^reement  ^lo  sell  and  aadgntlieoiiii;. 
dxplrcUltMiiof  eight  jirears'  kaae  and  goodwS  df  a  publMitiiiB^  it 
t»iE^ Md thaCi this  purchaser  eoold  not  refu^e^lcipcdSM^thb  agre^ 
mi^t^  m  the  groimd  that  wh^  it  wM>eBtetedilil^titeire'^(«d^ 
MV<es  yean  a&d  fie ven  tnMths  of  die  teMibiie}k:pii«i;((i)  •  ^^>^iu\«4r.^ 
•-'  'T%e  .defendant  agreed  to  take  an  assignmeiit  of  plointMrs -hiwnr 
aa^  premises^'  without  requirinjg  lessor'a  title ;' thilt  he  #wld'pa)r 
MOOA  ibr  il^and  also  the  amount  of  goods,  fixtures  and  eflfeots,  emt 
take  possession  dT  the  house  on  or  before  e9th  S^embcarrthetpktes^ 
tiff  agreed  to  give  up  possession  of  the  premises,  effects^  ani^'stidck 
hf  diftt  daj;  to  assign  licences,  to  repair  or  allow  for  all  dai^i^^ 
outside  windows^  and  to  clear  rent,  taxes  and  out^ings,  to  thetb^ 
of  .quitting  possession.  The  expenees  of  the  i^reement  were  ^'he 
paid  by  the  parties  in  equal  mcHeties ;  and  either  party  not  foUSIklj^ 
all  and  every  part,  was  to  pay  to  the  other  SOW.  thereby  ^eHfecT  dnti 
Jlff^d  ak  liquidated  damages^  it  was  held  that  on  a  bteack^'^thk 
n^greement, .  by  onnssion  to  take  an  assignment^  the  defen4fiat'  y^9» 
HaUe  to  pay  the  whole  500/. ;  and  that  it  was  not  a  mere  penaitytt^ 
cover  sueh  damages  as  might  be  actually  incurred,  (fr)  h  .  ^^^  >. .;.  i 
'An  agreement^  though  not  under  seal,  may  be  declared  onl  ^^ 
<aally,  in  which  case  it  may  be  said  to  bind  the  parties  by  its  owil 
force ;  or  the  plaintiff  may,  in  some  instances,  declare  generally,  and 
giv«  the  written  contract  in  evidence,  (c)  .  t 

•Wh^re  monefr  has  been  paid  under  an  agreement,  which  has  not 
b^en  performed,  it  may  be  recovered  in  an  action  for  money  had  and 
received:  and  though  the  agreement  be  in  writing,  the  party  need' 
not  dedare  specially,  (d) 

.Thus- J.  having  sold  certain  leasehold  premises  to  ^B.  assigned 
them  by  indenture  containing  a  proviso  that  B:  riiould  not  assign 
over  until  the  whole  of  the  purchase-money  should  have  been  paid, 
and  B.  and  C.  covenanted  for  themselves,  their  executors,  adrntmsr- 
trators  and  assigns,  iot  the  payment  of  the  money.  The  premises 
having  been -taken  in  execution  for  a  debt  of  B,  who  had  not  paid 
the  purchase>mon^y,  were  sold  by  the  sheriff  to  D,  who  paid  down 
the  deposit,  and  agreed  to  complete  the  purchase  on  having  a  good 

(a)  Belwortb  t.  Hastoll,  4  Campb.  140.      (c)  Robinson T.Drybrcmgh,6T.R.5l7-19. 
(6)  Reillj  V.  Jones,  1  Bing.  302.  (d)  Farrer  v.  Nigbtingal,  2  Esp.  R.  369. 
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titki::.hdd|^iIiat'Attiii0iH{Mij)mil9at  ofthepiilfcfaaaMBioiiey  by  P^  ^9raB 
a  sufficient  objection  to  the  title,  and  that  D.  might  recover  bfbck  his 
depooit  in-.ast  Mticin  for  nxmey  kad  and  r6ceiyed»(a} 
^  <i^>  agreed  ^tb  Bito  let  him  land  rent-free,  on  oonditiw  that 
jLAovid:  have  a  moiety  of  the  crops ;  while  the  crop  was  on  the 
gMund^it  waaiqppraiaed ibr  both  parties ;  A.  declared iaimMt/a^wa 
aaaumpaii  toe  a  moiety  <^  the  crop  sdd  to  B*  without  stating  the 
special  ^Lgftememt;  aadjt  was  held  that  he  might  welL  do  s<s  9$  the 
special ^reement^was  executed  by  the  appraisement^  and  the  a^tkwft 
iroee  out  of  something  collateral  to  it  SemL  such  an  agreemtfkt 
need  not  be  in  writing,  under  the  Statute  of  Frauds. 
..  A*  qgreed  in  consideration  of  102.  to  let  a  house  to  B.  which  A- 
Uraa  to  rqNor  and  execute  a  lease  of  within  ten  days ;  but  B-  witt  to 
hate  immediate  possession,  and  in  consideration  of  the  albtesaid, 
wiis  to  ^lecute  a  counterpart  and  pay  the  rent.  B.  took  possession 
and  paid  the  IM.  ijpmiediatdLy ;  but  A.  ni^lected  to  execute  the  lease 
and  make  the  repairs  beyond  the  period  of  the  10  days,  ndtwith* 
standing  whicfa  B»  still  continued  in  possession;  hdid  that  B.  ctald 
not  by  quitting  the  house  for  the  default  of  A*  rescind  the- eootracl 
and  recover  back  the  10^  in  an  action  for  money  had  and  received ; 
but  could  only  declare  for  a  breach  of  the  special  contract;(e)  • 

Where  anagreonent  in  writing  is  to  be  perfonned  on  a  certain 
day,  and  the  parties  agree  to  enlarge  the  time,  a  dedanition  on  the 
original  agreement,  without  noticing  the  alteration  is  good,  (d) 

It  is  not  an  objection  to  a  declaration,  in  an  action  of  as^umprit 
finr  not  ^nring  the  plaintiff  possession  of  ciartain  apartments  in  the 
defendants  house^  agreed  to  be  let  by  him  to  the  plaintiff,  in  consi- 
deration of  rent,  by  a  written  agreement,  in  which  the  fixtures  in 
the  rooms  were  specifically  enumerated ;  that  it  does  not  state  the 
agreement  to  have  been,  as  it  was  in  fact,  an  agreement  lor  letting 
ihe  apartments  and  fixtures.  Held,  that  the  omission  of  the  fix- 
tares  in  dedadng  in  aseumprit  on  the  agreement,  was  dearly  no 

variance.  (0) 
It  is  now  not  necessary,  in  declaring  on  parol  agreements,  to  iset 

(a)  EUtot T.  Edirurdi^  SBos^&c  Pul,  lai.  {d)  Threah  v.  Rake,  1  Eip.  Rcip.  53 ; 

(h)  Poulter  V.  KiliingT>eck.  1  Bos,  &  and  see  Littler  v.  Holland,  3  Dtimf.  &  East, 

ht99f.  590, 

(e)  Boat  V. Silk,5  SmL  U9.  %  SmithR.  («}  Ward  v-Smitb,  11  Price,  19. 
15  &C. 
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out  tlie  whole  of  the  agreement^  as  fiormerly  iX  waa:  it  10  sufBcittit  io 
set  out  80  much  of  it  as  is  necessary  to  show  die  gramamen  ci  th^ 
complaint — ^the  part  to  which  the  particular  breach  applies,  (o)    ; 

If  the  agreement  for  such  a  letting  be  delivered  over^  ^after  -signa- 
ture to  the  party  interested,  with  an  express  verbd  stipulatioii^  thait 
it  is  still  subject  to  the  landlord's  being  satisfied  with  the  reference 
given  him  by  the  tenant,  it  seems  it  may  be  a  proper  question  for  a 
jury,  to  say,  in  an  action  for  not  performing  the  agreement,  whether 
enquiiy  having  been  made,  the  answer  given  by  the  party  referR^ 
to,  was  such  as  reasonably  satisfied  the  condition ;  although  the 
landlord  declared  that  it  was  not  satisfactory  to  him,  and  thereupon 
refused  to  let  the  tenant  into  possessicm^  under  the  contract,  on  that 
ground.(6)  .     ';jv 

A  plaintiff  in  such  an  action  may  give  evidence  of  partkular  iMi 
sustained  by  breach  of  such  an  agreement,,  if  he  have  stated  ldil§ 
generally  in  his  declaration.  Therefore  evidence  of  loss  of  bttsiiiess 
by  plaintiff's  wife  in  her  trade  of  milliner,  hdd  admissible  in  sifiidlHi 
case  as  evidenceof  general  damage,  whereno  special  damageoQ  thitt 
ground  was  laid  in  the  declaration,  nor  any  customers  named,  titit 
any  averment  of  her  business  introduced,  (c)  . ;  i 

A.  agreed  to  under-let  his  house  to  B,  the  latter  paying  for  the 
fiumiture  at  on  appraisement ;  J.  at  the  time  that  he  quitted  the 
house,  was  in  arrear  for  rent  to  his  landlord:  held,  therefore,  th«C} 
B.  was  excused  from  the  performance  of  the  agreement,  for  the  fulu 
niture  would  be  liable  to  be  distrained  for  the  rent  due  by  A.(d) 

In  an  action  of  assiwvpsit  for  non-performance  of  a  contract  for 
the  sale  of  a  house  with  counts  to  recover  back  the  depodt,  the 
plaintiff  having  in  his  first  count  alleged  that  the  defendant  who 
was  to  make  a  good  tide,  had  delivered  an  abstract  which  was  ^^  iiw 
sufficient,  defective,  and  objectionable,''  the  Court  obliged  the  phosM 
tiff  to  give  a  particular  of  all  objections  to  the  abstract  arising  upori 
mattei's.of  fact;  for  the  party  ought  to  specify  every  matter  of  fact 
which  he  meant  to  rely  upon  at  the  trial,  (e) 

A  case  was  sent  to  a  jury  by  way  of  inquiry  of  damages  by- 
the  Court  of  Chancery  ;  where  it  appeared  that  the  parties  who  ap- 
plied to  the  Court  for  a  specific  performance  of  an  agreement^  had 

(a)  Ward  v.  Smith,  11  Price,  19.  (d)  Partridge  v.  Sowerbj,  3  Boa.  &  Pul, 

(h)  Id.  ibid.  172. 

(c)  Id.  ibid.  («)  Collett  v.  Thompson,  Ibid.  246. 
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by  thc^  oommittee  and  surveyor,  viewed,  idthout  compkuolv  the 
progveas  of  tfae  party  in  repairing'  premtses  wJiicfa  they  at  last  insist* 
ed  on  being  rAiiilt.(a}  . 

A  pmehaser  disoovering  an  incumbrance,  may  retain  so  much  for 
k  as  remains  in  hn  bands.  (6) 


S  ECTioN  .II.     Of  the  Stamps  required  to  Leases  and  Agree- 

ments,  Sgc. 

A  ]>XED  must  have  the  r^ular  stamps  required  by  the  several 
statutes  made  for  that  purpose ;  otherwise  it  cannot  be  given  in  eviw 
denoe.  It  should  howev^  be  observed,  that  the  laws'  which  require 
all  deeds  to  be  stamped,  do  not  j»«veiit  their  legal  effect  and  openu 
tiofi^  but  only  suspend  their  being  pleaded,  or  given  m  evidenoey  or 
adautted  in  any  odiirt  to  be  good,  useful  or  availaUe,  till  the  duty 
and  penalty  be  paid,  and  the  deed  be  properly  stamped.  The 
omission  of  the  stamps  in  the  first  instance  is  therefore  immaterial^  if 
the  deed  be  afterwards  duly  stamped,  (c) 

A  lease  must  be  stamped  as  a  lease  by  cfesd,  though  it  be  not  by 
deed;  for  it  has  been  held  that  the  statute  23  G.  8.  c  5&  which  im- 
poses a  stamp  duty  on  ^  indentures,  leases,  and  other  deeds^^  ap- 
plies to  every  instrument  that  operates  as  a  lease,  whether  it  be  by 
deed  or  not(d) 

The  asngnment  of  a  lease  in  writing,  without  seal,  did  not  re- 
quire a  stamp,  before  the  44  Geo.  e.  9S.{e) 

Whether  or  not  the  instrument  were  valid,  by  the  revenue  being 
satisfied  in  point  of  amount  of  duty,  though  the  particular  stamp  or 
stanps  weie  not  used,  was  a  point  on  which  the  Court  had,  at  diffe- 
rent times,  hdd  contrary  opinions,  (/)  but  now  by  stat.  50  Geo.  III. 
e.  86.  <«.  16.9  and  stat  65  Geo.  III.  c.  184.  s.  4.  it  is  enacted  that 
wherever  an  instrument  has  been  stamped  with  a  stamp  of  equal  or 
greater  vahle  than  sudi  instrument  required,  but  not  of  the  prq?cr 

(tf )  Godfrey  V.  W«tton,  3  Atk.  517.  (d)  Goodtitle  d.  Estwick  v.  Way,  1 T.  K. 

(6)  I^usktou  T*  Trougfaton,  1  Ve«.  86-  735.  Harker  v,  Birkbeisk,  3  Btur.  1556-63. 

88.  («)  Hodges  v.  Drakeford,  1  New  Hep. 

(c)  Feame*s  Posth.  Works,  411.  Rex  v.  C  P.  270. 

Bishop  of  Chester,   1  Str.  6S4.   Rex  v.  (/)  Robinson  v.  Drybrougb,  6  Diimf.& 

Reeks,  t  Str.  716.  East,  317.    Far  ?.  Price,  1  East,  65—57. 


44  0/ihe  Stamps  requirtdia  Jjok^^'^t^  [Ckkpt^iC 

denoBdiiiaticm,  it  shall  nevarth^ksd  be  denied  valid  lEUMd  efilfelttfiflA4§ 
laWy«isoept  whe!Pe  the  stamp  used  mi  such  itksttiiminC  'shlill'^isfiM 
been  specially  appropriated  to  any  other  instrument,  by  haviag '  i^ 
pame^m  the  face  thereof.  '^ 

Though  a  parol  lease  for  three  years  is  good,  yet  if -it  miidj 
through  cauticm,  will  reduce  it  into  writing,  he  must  pay  for  the 
fltamp,  otherwise  the  Court  are  inhibited  from  receiving  it  in  evi^ 
denGe.(a) 

Where  an  instrument  contains  a  written  contract  of  demise  i#1f!^ 
general  terms,  widi  a  several  operation  in  respect  to  the  diffiereili 
tenants  who  sign  it  fen*  different  estates,  at  the  different  rents  M, 
cqppoBite  their  signatures,  and  one  stamp  only  appears  upon  tlie  papei^^ 
it  is  matter  of  evidence  to  which  contract  such  stamp  aqppUeft ;  'iuii 
the  circumstance  of  juxtap-position  of  the  stamp  to  the  ddbndoj^t^s 
dgnatinre,  which  stood  untouched,  while  the  otha*  names  appeaifd 
to  be  cancelled,  together  with  the  date  of  the  stan^p^ffice  rec^p^ot 
ihe^  stamp  and  penalty  which  ^ewed  that  it  had  beai  affixed  roedutt]^ 
before  the  trial,  and  there  being  no  evidence  of  a  dispute  with  ailj^ 
other  tenant,  whic^  could  make  the  stamp  necessary  for  anothiir  ]^uri 
pose,  are  evidence  that  it  was  intended  to  be  applied  to  the  conttiurt 
with  the  defendant,  (b) 

If  a  lease  in  writing,  contain  a  contract  for  the  purchase  of  goodfa^ 
it  t»nnot  be  given  in  evidence  to  prove  the  sale  of  the  goodd,  unless 
it  has  a  lease  stamp :  although  it  has  an  agreement  stamp,  (c)       '  ''• 

A  bill  of  exchange,  expressing  the  terms  of  an  agreem^it  between 
a  landlord  and  incoming  tenant,  cannot  be  read  in  evidence  without 
an  agreement  stamp.  (c{) 

Where  a  parol  agreement  was  made  between  A.  and  B.  that  die 
foraier  should  let  and  the  latter  take  certain  premises  upon  the 
terms  911^  <^<mditions  contained  in  a  leaae  of  the  same  piemises 
granted  by  A,  to  C,  held,  that  in  an  action  by  A.  agains^t  B.  fo> 
r«nt  imd  mm-repair,  the  lease  could  not  be  read  in  evideooe  unless 
duly  stamped*  («)  .;i 

-  «  A  document)  by  which  J.  agrees  togrant  and  £.  to  take,  akaie 
^  certain  ^"emise*  for  a  ceitain  term,  at  a  certain  yearly  rent,  id  to 
be  'Considered  merely  as*  an  agreement  not  requiring  a  kaae  stomps 

'  ip*)  'B«1I.V;P.  te9.  '       * '  («0  NichoUoii  ¥.  teith,  S  Stait.  Ki^PW; 

(c)  CorderT.Dimkeford,  3T«ujit.382«     .    («)  Turnery. Power,  7  B.&C.6S5.    1 

M.&M.131.  S.C. 


^tk^cm^f  lap.  kaae  l^  preiwed,  and  JS.  occupiesf  during  the  «4ic^«f 
t)^  .tefu^  under. Aichr  document^  and  pays  the  rent  9peeifi^..m 

A"  {<*)'  •■■.••.'.'..••■'■■•  ■  ;•:   f  ^.,  » 

By  the  last  stamp  act,  stat.  55  Geo.  IILc.184.  the  fcUowwg 
dutiies  ar^  impost  ufom  leases  far  lives  or  years  ^ 

For  ev^iy  lease  granted  in  ocMudderation  of  a  sum  of  motiej  by 
way  of  fine  of  j^remiiuo,  'without  any  yearly  rent»  or  with  any  yearly 
r^it  under  90Ly  the  same  duty  as  for  the  conveyance  on  the  sale  of 
lands  toTM  sum  <tf  money  of  the  same  amount,  (except  leases  for  a 
fife  or  Kves  not  exceeding  three,  or  for  a  term  of  years  determinable 
with  a  life  or  lives  not  exceeding  three,  by  whomsoever  granted,  and 
also  kases  Cora  term  absolute  not  exceeding  81  years,  granted  by 
ecclesiastical  corporaticsis,  aggregate  or  sole.) 

JPop^vcsy  kase  at  a  yearly  rent  without  any  sum  of  money  paid 
by.  way  itf  fineor  premium,  where  the  yearly  r^it  ^hall  not  amount 
Id  90/.,  XL ;  where  the  same  shall  amount  to  SO/,  and  not  to  100/«, 
U  Ite.;  to  100^  and  not  to  200/.,  S/.;  to  WOL  and  not  to  400/«, 
8/« ;  to  400/.  and  not  to  600/.,  4/.;  to  600/.  and  not  to  800/.,  5/. ; 
t^aOO/*  and  not  to  1000/.,  6/. ;  to  1000/.  and  upwards,  10/. 
,  For  evary  lease.. with  fine  or  premium,  and  also  a  yearly  rent 
amounting  to  20/.  and  upwards ;  both  the  ad  valorem  duties  pay-« 
Ma  tot  a  laase  in  consideration  of  a  fine  only,  and  for  a  lease  in 
consideriidan  of  a  r^it  only  of  the  same  amount,  (except  the  leases 
above  excepted*) 
'    For  leases  not  otherwise  charged,  1/.  15^. 

.  For.  the  counterpart  of  any  lease  diarged  with  a  duty  not  exceed- 
ing 1/.,  the  same  duty  as  the  lease,  for  the  counterpart  of  every  other 
kase,  1/.  10& 

.'.And^ere  the  lease,  (together  with  schedule, receipts,  &c.)  shall 
contain  S160  words  or  upwards,  a  further  progressive  duty  of  1/., 
for  every  entire  quantity  of  1080  words. 

-  Far  every  q^MTiMft/^  or  any  minute  or  memoron^um  of  an  agree- 
ment, made  in  England  under  hand  only^  where  the  matter  thereof 
sUl  be  oCiht' vdue  of  ^i  or  upwajpds^  whether  the  same  shaU  be 
cotj  etoideiiceiofra  oonbract,  or  obligatory  upon  the  parties  from  its 
baigB  written  jutrument,  together  with  every  schedule^  receipt, 
orotboK  matter. put  or  indc^rsed  thereon,  or  annexed  thereto;  where 
the  same  shall  not  contain  more  than  1080  words  die  duty  is  1/. 

"1(a)  PtelfipiV,  Harder,  ^  C.  &  P.  1«1. 
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And  where  the  same  diall  contam  more  than  1080  words  Ik  IBs. 

And  for  every  entire  quantity  of  1080  words  contained  thertkt, 
over  and  above  the  first  1080  words,  a  furth^  progressive  duty  of 
ll.6s. 

A  lease  for  years  made  before  this  statute  in  oonsideratikm  of  a  sum 
certain,  and  at  a  pepper-corn  rent,  does  not  lequiie  the  (td  tohrem 
duty  chargeable  upon  leases  under  stat  48  Oea.  III.  e.  149.  (a) 

An  agreement  (dated  October  27, 1819$  and  stamped  with  a  90$^ 
stamp)  between  landlord  and  tenant,  that  the  landlord  should  liave 
immediate  possession  (except,  &c.)  of  a  farm,  lands,  and  premisi^ 
which  had  been  occupied  by  the  tenant  fur  a  term,  the  landlord  td 
take  the  stock,  and  the  tenant  to  hold  oyer  half  the  house,  halfthe 
stable,  &c.,  and  to  have  the  joint  use  of  the  yard  with  the  landlord 
or  incoming  tenant  till  the  S5th  January  following,  without  i^ent^ 
&c,  was  rejected  in  evidence,  on  the  ground  that  it  operated  aa  H 
surrender  of  the  term,  and  therefore  required  a  deed  stamp  uiMkir 
the  56  Geo.  IIL  c.  184.  sched.  part  1.  (6) 

Demise  to^.  of  a  slate  pit  at  B.,  and  stone  quarries  at  C.,  to  hold 
to  A.  the  slate  pit  at  B.  from  the  25  March  1815  for  the  term  of  four- 
teen years,  and  the  stone  quarries  at  C-  from  the  29  September  1817, 
for  the  term  of  fourteen  years,  paying  for  the  slate  pit  the  yearly  rent 
of  70/.,  and  for  the  stone  quarries  the  yearly  rent  of  1802.  The  ad 
valorem  stamp  on  the  first  skin  of  the  lease  was  8/L,  with  a'  piogr^ 
sive  duty  of  1/.  on  the  other  skins.  It  appeared  that  possession 
could  not  be  given  of  the  stone  quarries  at  the  same  time  with  the 
slate  pit,  nor  till  the  time  mentioned  in  the  lease.  The  Court  being 
of  opinion  that  no  fraud  was  intended,  held  that  the  lease  was  pm^ 
perly  stamped  under  the  55  Geo.  III.  c.  184.  (c) 

By  an  instrument  under  seal,  A.  agreed  to  take  and  hire  of  B, 
certain  premises  at  a  certain  yearly  rent,  but  no  time  was  fixed  tajr 
the  commencement  or  determination  of  the  interest  It  was  also 
agreed  that  A.  should  take  at  a  valuation  to  be  made  on  a  future 
day,  the  fixtures,  furniture,  and  stock  in  trade  on  the  premises. 
The  stamp  of  £1.  10«.  impressed  upon  it  Held  that  it  was  only 
an  agrement  for  a  lease,  and  that  the  stamp  was  not  sufficient 
Semble.     It  should  have  been  a  stamp  of  £  1.  15«.,  the  instrument 

(a)  Roed.  LurkinT.Chenhalls,  4M.&  70. 

S.  23.  (c)   Boaae  t.  J«ck«on,  3  Biod.  &  Bipg. 

(o)  Williams  v.  Sawyer,  3  Brod,  6c  Ding*        185. 
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bedng  "  a  deed  not  ioCherwi&e  charged''  in  the  schedule  tp  66  Geo. 
III.  G«p.  lOk  (a) 

'  Inventory,  Bj^  the  stat  55  Geo.  III.  c.  184,  sched.  part  1, 
Every  schedule,  inventory,  or  catalogue  of  any  lands,  heredity* 
mmto,  or  of  any  fiamiture,  fixtures,  or  other  goods  or  effects ;  or 
<wntaining  this  terms  and  conditions  of  any  proposed  sale  or  lease, 
or  the  conditiona  and  regulations  for  the  cultivation  or  management 
ci#  any  farm,  lands,  or  other  property  leased  or  agreed  to  be  leased ; 
€ic  containing  any  other  matter  or  matters  of  contract  or  stipulation 
whatsoever ;  which  shall  be  referred  to  in  or  by,  and  be  intended  to 
be  used  or  given  in  evidence  as  part  of,  or  as  material  to  any  agree- 
ment, lease,  deed,  or  other  instrument  charged*  with  any  duty  by 
ached-  part  1,  but  which  shall  be  separate  and  distinct  from^  and  not 
indorsed  on  or  annexed  to  such  agreement,  lease,  deed,  or  other  in- 
strument, is  subject  to  the  stamp  duty  of  12.  6^.,  and  if  the  same 
ahall  CQoUain  2460  words  or  upwards,  then  for  every  entire  quan- 
tity of  1,080  words  contained  therein,  over  and  above  the  first  1,080 
words,  a  further  progresssive  duty  of  1/.  5s. 


CHAPTER  m. 


OJ  the  Parties  to  a  Leasee  wherein  by  whom  a  Lease  may  be 

made. 


SECTION  I.     Who  may  make  Leases^  and  herein  of  Leases 

by  Tenants  in  Fee  Simple. 

With  respect  to  the  persons  who  are  capable,  by  the  common  law, 
<^  making  leases,  it  may  be  laid  down,  that  all  those  who  are  capa-*^ 
bie  of  alienating  their  property,  or  of  entering  into  contracts  re- 
specting it,  may  make  leases,  which  will  endure  as  long  as  their  m-* 

*  •  •  • 

terest  in  the  thing  leased,  but  no  longer.  (6) 

As  an  estate  in  fee  sim,ple  is  the  largest  estate  which  a  man  can 
have  in  lands,  giving  him  a  full  dominion  over  property  with  an 
absolute  power  of  alienation ;  it  necessarily  includes  the  smaller 

(•)  Cli/ton  T.  BiBteBshaw,  5  Bam.  &      (6)  Cruis.Dig.  voLir.  p.75. 
Craw.  41.    7  D.  &  R.  800.  8.  C. 
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power  of  gnuatiag  Imaon,  which,  ooonquently,  hfi  tamf  <to  wjAmrt 

linntation  or  xeetraint  (a)  .^  >  .r-^^' 

WheiQ  leasor  leased  huid«  of  whidi  he  was  iebed  in  tmtaaAnHlmtt 
lands  of  which  he  was  seised  for  life  with  a  power  cf  Igtawngi  fl^^te 
entire  rent,  and  the  lease  was  not  wdl  executed  aceordiilg  W^'the 
power,  it  was  held  that  the  lease  was  good  after  the  lessor'^  r1»atii  fcr 
the  lands  in  fee,  though  not  for  the  othor  Iwds,  tar  the  rent  wigir 
be  apportioned.  (6)  :       i  « . 


Section  IL     Of  Leases  by  Tenants  in  Tail.- 

An  estate  in  fee  tail,  though,  an  estate  of  inheritance^  is  of  4i  Ji> 
mited  nature ;  being  a  gift  to  a  man  and  the  heirs  of  his  body,  wh^ 
are  prohibited  from  alienation,  except  by  particular  modes  prascrilMd 
by  Iaw.(c} 

Power  to  Lease  by  the  Common  Law. — If  tenant  in  tail  after  thi 
statute  de  donis  (d)  had  made  a  lease  for  years  and  died,  the  lease 
was  not  absolutely  determined  by  his  death,  but  the  issue  in  taijlw^e 
at  liberty  either  to  affirm  or  avoid  it,  as  he  thought  fit  «      - 

Acceptance  by  tenant  in  tail  of  the  rent  or  fealty,  or  bringing  n 
sftioa  for  the  recovery  thereof,  or  an  action  of  waste,  were  suc^  actl 
as  amounted  to  a  confirmation  of  the  lease,  because  these  plainly  tof^ 
nifested  his  intent  to  continue  the  lessee  in  possession  upon  the  tearms 
of  his  lease ;  and  by  consequence  such  issue  could  never  afterwardb 
avoid  it  during  his  own  life,  (e)  .  ,•'• 

If  a  tenant  in  tail .  makes  a  lease  to  A.  for  twenty  years,  and  tbff 
lessee  makes  a  lease  to  B.  for  ten  years,  and  then  the  tenant  in  tejl 
dies,  and  the  issue  accepts  the  rent  otB.  this  is  no  affirmation  of  tl|^ 
lease,  because  JS.  was  under  no  obligation  to  pay  his  rent  to  him,  and 
is  answerable  for  it  over  again  to  A. ;  and  therefore  his  paymmt  to 
the  issue  in  tail  was  voluntary  and  in  his  own  wroag^  and  the  iasue'a. 
acceptance  thereof  not  conclusive,  more  than  if  he  had  reoeiyed  it  qi 
a  mere  stranger ;  and,  by  consequence,  the  issue  in  tail  may 


(a)  Co.  lit.  e«l.  ■•11.    Com.  Dig.  tit.  (e)  Crais.  dig.  toI.  i.  p.  85.    t  Bkie. 

Eitste.  (G.2.)  Com.  113. 

(h)  Doe  d.  Vaugfain  v.  Mejlor.  S  M.  &  (d)  13  £dw.  I.  c.  1. 

S.  S76.  (r)  Bae.  Abr.  tit.  Lmsm  (D.) 
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■li  #wjM- tii>  ieitte :  Imtif  die  isme  had  accepted  the  iwt  from  J. 
dns  had  amounted  to  a  coniinnation  of  the  lease  made  to  jl,  and  by 
cwiagqofiiCf  he  ooidd  net  alter  avoid  the  lease  to  B.  which  was  de- 
iivea  tlieraiut*(a) 

Bat  if  A.  had  as8^;ned'five  acres  of  the  land  in  lease  to  B.  for  the 
vnidiie  of  twenty  years,  and  the  issue  in  tail  had  accepted  the  rent 
from  A  this  would  amount  to  a  confirmation  of  the  entire  lease  to 
J.  because  the  rent  issuing  out  of  the  whole  and  out  of  every  part 
of  the  land,  &  as  to  these  five  acres,  succeeded  in  the  place  of  A, 
by  having  his  whole  interest  therein  ;  and  then  the  issue  in  tail  by 
acceptance  of  the  rent  from  one  whose  part,  as  to  him,  was  equally 
chargeable  with  the  whole  rent,  hath  given  his  consent  that  tlie 
whole  estate  chargeable  therewith  shall  continue,  though  lie  chose 
to  take  his  rent  out  of  part  only ;  for  otherwise  he  would  do  in- 
justioe  to  A>  who  would  be  liable  to  make  recompense  to  B.  for 
the  owrphis  of  the  rent,  and  yet  have  no  recompense  himself, 
if  the  issue  might  defeat  the  residue  of  the  lease  remaining  in  his 
halid8.(a)  ' 

If  a  tenant  in  tail  makes  a  lease  for  ten  years,  to  begin  ten  years 
henee,  and  dies,  and  the  issue  within  the  ten  years  enters  and  makes 
a  feoffment  in  fee,  the  feoffee,  at  the  end  of  the  ten  years,  shall  have 
dectiao  either  to  affirm  and  make  good  such  lease,  or  to  avoid  it ; 
for  upon  the  death  of  tenant  in  tail,  the  possession  was  become  va^ 
cant,  and  none  had  a  right  to  enter  but  the  issue  in  tail,  for  the 
time  of  the  lessee^s  entry  was  not  yet  come ;  then  when  the  issue 
enters  generally,  his  primary  right  was,  in  respect  of  the  inheritance, 
descended  to  him  as  issue  in  tail,  and  he  had  no  occasion  to  direct 
his  entry  9A  that  time  to  any  other  purpose ;  and  therefore  his  entry 
dadl  be  intended  in  respect  of  the  estate-tail,  descended  to  him ; 
aid  when  after  such  entry  he  makes  a  feoffment  in  fee  to  a  stranger, 
Ada  tnnaisn  the  possession  just  in  the  same  plight  as  the  issue  in 
faSl  HmiJf  had  it,  without  any  thing  done  to  determine  his  election. 
Me  way  or  aao&er;  and  then  the  same  power  of  election  passes 
meorporated  in  the  feoffment ;  and  the  feoffee,  when  the  time  for 
ouddng  nae  thereof,  is  come,  may  use  it  either  to  determine  the 
base  by  ousting  the  lessee,  or  to  affirm  and  make  it  good  by  ac- 
ceptance of  rent  from  him. 

(•)  Bm.  Abr.  tit.  Leases  (D.) 

R 
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If  tenant  in  tail  make  a  leasefcnr  liGev-wfaeD^tei^naaiiew 
reversioKi  in  fee  8o  long  as  tenantfar  life  liv«v  and be^grantaia  rcn^ 
charge  out  of.  the  reyerBion,  and  afterwards  tenant  for  Ufe.idlfea^ 
whereby  the  grantor  becomes  tenant  in  tail  again«  and.  the  svyfeiite 
in  fee  id  defeated;  yet,  because  the  grantor  had  a  right  of  ^heenlaiil 
in  him,  clothed  with  a  defeasible  fee  dmple,  the  xent»«harge  remains 
good  against  him,  but  not  against  his  issue,  (a) 
'  A  man  seised  in  fee  jnade  a  lease  for  ninety-nine  years^  if -thcee 
persons  so  kng  lived;  then  he  settled  the  reyersion upon  Umself  in 
tail,  with  power  to  make  leases  for  twenty-one  years,  and  tfaesi  he 
made  such  a  lease  and  died;  the  son,  who  was  tiie  issue  in  tail, 
levied  a  fine  and  sold  the  reversion ;  the  first  lease  determined,,  aild 
the  court  thought  that  the  cognizee  might  avoid  the  second  leaie, 
because  it  never  was  in  the  election  of  the  tenant  in  tail,  or  his  mle 
to  avoid  it,  they  having  conveyed  away  their  estates  before,  tfab 
second  lease  was  to  commence ;  for  if  tenant  in  tail  make  ajnasefto 
commence  in  pr^gsenHy  and  convey  away  his  estate  by  fine^.the 
cognizee  must  hold  it  charged  with  such  lease ;  but  if  it  be  to.c«ki- 
mence  mfuiura^it  is  otherwise,  because  it  cannot  be  avoided  befaae 
the  commeneeroent  Therefore,  if  tenant  in  toil  makes  a  voidable 
lease  for  years  or  Ufe,  and  dies,  and  the  issue,  before  entry  on  the 
lesiiee,  levies  a  fine  to  a  stranger,  the  cognizee  shall  not  avoid  the 
lease^  because  such  lease  being  only  voidable  by  entry,  when  the 
issue  before  entry  conveys  over  the  land  by  fine,  the  power  of  eiitiy, 
which  was  the  only  means  of  avoiding  such  lease,  is  by  the  fine.d^ 
stroyed  and  gone ;  for  a  right  of  entry  cannot  be  transfored  toia 
stranger  any  more  than  a  right  of  action :  so,  if  the  tenant  ih\  tail 
himself  after  such  lease,  had  levied  a  fine  to  a  stranger,  or  even  Jo 
the  reversioncor,  and  died,  yet  they  could  not  avoid  the  leaie  evsr 
after,  because,  if  they  could,  it  must  be  by  reason  of  the  rigbtiof 
^try  transferred  by  the  fine,  which  would  have  come  to-  the  iksue 
if  no  such  fine  had  been  levied ;  and  the  law  absolutely  oondsmns 
all  alienations  of  right  only^  whether  it  be  right  of  entry  or  of  aetkn, 
and  consequently  in  these  cases,  by  such  alienation,  the  lease  is  be- 
come absolute  and  unavoidable.  (6)  s  ;.u<y2 
If  tenant  in  tail  makes  a  lease  for  thirty  or  forty  years,  rendering 
rent,  and  dies  with  issue,  his  wife  privement  endeniy  with  &  son, 

(a)  Co.  Lit.  c.  1«,  66,  monds  v.  Cudmom.    i  Saft.  5351     S/t. 

{b)  Bac.    Abr.    tit.    T^asei    (D.)  Si-     4  Mod.  1. 
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and  the  dbnolr  enters,  and  as  to  himself  avoids  the  leasee  dieh  the 
icn  is  bom,  and  the  lessee  reenters ;  the  son  at  full  age  nmy  eidier 
afiina  or  aroid  such  lease  as  he  thinks  fit ;  for  the  lease  was  not 
aibariately  detennined  or  avoided,  more  than  the  estate-tail  itself, 
out  of  whkh  it  was  derived,  but  only  sectmdum  quidy  and  sufageot 
to  be  set  up  >ag8m  upon  the  birth  of  the  issue^  whidi»revived  the 
estate-tail.  But  if  such  lease  were  made  by  the  tenant  in  tail  before 
nuurril^  Ta[idering  rent,  and  then  he  married  and  died,  leaving  his 
wife  prwement  ensient^  and  the  donor  enters,  and  as  to  himself 
avoids  the  lease,  yet  if  the  wife  be  afterwards  endowed,  the  lease  is 
revised  against-  her,  because  her  estate  is,  quodam  modo,  a  continu- 
anee  of  the  estatootail  of  the  husband,  and,  therefore,  revives  all 
cbttnges  made  by  hira  before  the  marriage :  but  if  the  wife  be  after 
delivered  of  a  son,  and  dies,  now  the  issue  may  again  avmd  that 
lease  or  affirm  it,  as  he  thinks  fit :  or  if  such  lease  were  made  after 
marriage,  and  the  wife  being  endowed  thereof,  avoids  that  lease,  yet 
after  her  death  the  issue  in  tail  may  revive  it ;  for  in  all  these  oases 
tfe  avoidance  of  such  leases  being  only  by  those  who.  had  a  tempo- 
rary estate  or  interest  in-  the  land,  it  cannot  bind  those  who  suc- 
ceeded to  the  iidieritance  thereof,  but  that  they  may,  if  they  think 
At,  re-establish  and  set  up  such  lease  again,  whidb,  a»  to  them,  was 
at  first  only  voidable,  and  not  absolutely  void.  And  herein  a  lease 
at  eovimon  law  by  the  tenant  in  tail  differs  from  rent  granted  by 
such  tenant  which  is  void  by  the  death  of  the  grantor ;  whereas  a 
leaae  is  only  voidable  by  the  issue  in  tail,  whose  acceptance  of  rent 
amounts  to  a  confirmation,  (a) 

PoiMT  i&  hose  by  the  enabling  8tatute*-^Tl\i\x%^  by  -the  common- 
hiWj  tenant  in  tail  could  make  no  leases  which  should  bind  his  issue 
99  tailf  or  die  reversioner ;  to  remedy  which,  the  statute,  (6)  com- 
'  moid  J*  called  The  Enabling  Stattste,  was  passed. 
•  fiy  tins  statute^  any  person  whatsoever,  of  full  age,  that  hath  ai^ 
of  inheritance  in  fee  tail  in  his  own  right  of  any  lands,  tene- 
or  Jberaditaments,  may  at  this  day,  without  fine  or  recovery, 
eaaes  of  such  lands  for  lives  or  years,  and  such  leases  shall  lie 
good ;  so  as  these  conditions  following  be  observed. 

(«)  Cfttttai^  I>ig«  tii.ll.b^'9.«.  8.  Bro.        (b)  St  H.  8.  c.28. 
Abr.tit.Gna»U146. 

e2 
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1.  Stich  Ie«^8e  mtiist  be  by  indenture;  and  not  ;by  deed-()0U4xr.byf 
patol.  (Ir>     '•  M:h 

2.  Itiiitistbeinjuk  to  begin  from  the  day  of  iheixmkingtb^^ 
or  from  the  making  thereof:  (6)  therefore  a  lease  made  to.bftgpn 
from  iSidkaelmaB^  which  shall  be  three  years  after,  for  twenty-Kine 
years;  or  please  made  to  begin  after  the  death  ctf  the 'tei¥uitijn 
tally  for  twenty-one  years,  is  not  good.  But  a  leaae  mad^ifor 
twenty  years^to  begin  at  Michadmas  next,  it  seems^  ia  a;  good 

leaflet  for  "    - 

8.  H  there  be  an  old  lease  in  being,  of  the  land,  the  same  inuet 
be  expired,  surrendered,  or  ended  within  a  year  of'the  tiia^  oftbe 
making  of  the  new  lease ;  and  this  surrender  must  be  absokite  and 
not  ^conditional  1;  (c)  also,  it  must  be  real,  and  not  illusory^  or  i^ 
show  only.     Therefore,  •  „  ^ 

4.  There  must  not  be  a  double  or  concurrent  leaae  in  beiii^  Aftr^caie 
time  I  as  if  a  lease  for  years  be  made  according  to  the  statute,  lie4ii 
re^rsion  ^cannot  afterwards  expulse  the  lessee,  and  toake.a  le^isefC^r 
lifo'or  lives,  ^or  another  lease  for  years  according  to  the  statute^  xw 

*  But  if  ia  lease  for  years  be  made  to  one,  and  afterwards  a  lease  kur 
liftp  is  made  to  another,  and  a  letter  of  attorney  is  made:togive 
ITvery  of-  seisin  upon  the  lease  for  life,  and  before  the  liyery  m«4^ 
the  first  lease  is  surrendered,  in  this  case,  the  seccmd  lease  is  good,; 
•ff;  These  leases  must  not  exceed  three  lives,  or  twenty-^me  yeajis 
frdm  the  time  of  making  them ;  but  it  may  be  for  a  lesser  temirQr 
fewer  lives;  (s)  for  the  words  of  the  statute  are  to  make  a  lease  S(V 
threie  Uves,  6r  twenty-one  years,  so  that  either  the  one  or  th^  pd^jQr 
may  bd  made,  but  not  both.  Therefore,  if  tenant  in  tail  mak^ia 
lease  fbr  twenty-two,  or  for  forty  years,  or  for  four  lives,  this  leafe 
is  void ;  and  that  not  only  for  the  overplus  of  time  more  than  thx^ 
trvesy-or  twenty-one  years,  but  for  that  time  of  three  lives  or,  twepty- 
one  years  also;  and  it  hath  been  resolved,  that  if  tdnant  in.tiul 
iili)ak€i  a  lea^  f or  ninety-nine  years,  determinable  uppa  tbtree  lives, 
thatahis  k  not  a  good  lease.  But  if  a  lease  be  made  by  a,  tena^  in 
tail  for  a  lesser  time,  as  for  two  lives,  or  fbr  twenty  years;  this 

(a)  d  iJer.  436.  Cro.  Jm;»  94,.  458.  Co.        (c)  lUuier'e  Ca»e,  b  Co.  2.  Co.  I4t«  44b. 
Lit.  44  a.  (d)  Co.  Lit.  44. 

(h)  Co.  Lit.  44  a.  (e)  Cro.  Car.  95.  C»«.  Jac  IH.  173. 


i^  a  ;good  leasei  •  Sf '  a  liaaie  be  nuule  ibr  four  live^^  m»A  it  happens 
that  one  of  the  lives  die  before  the  tenant  in  tail  die ;  yet  this 
afeeident  will  not  make  the  lease  good,  but  it  remain^  voidable  not^ 
v»4lMtaildiiig.  * 

-  "6;  These  leases  must  be  of  lends,  tenements,  or  hereditininents, 
tHaniirable  oricorpm^,  which  are  necessary  to  be  let,  and  whereout 
anient  by  law  may  bs'issuhig  and  reserved.  Therefore,  if  a  tenant 
fai^tait  make^a  lease  of  audi  a  thing  as  doth  lie  in  grant,  as  an  ad- 
vowson,  fair,  market,  franchise,  or  the  like,  out  of  which  a  rent 
cannot  be'  reserved,  especially  if  it  be  a  lease  for  life  ;  this  lease  is 
iFOtd,  and  that  albeit  the  thing  have  been  anciently  and  accustom- 
iably  let  (a)  A  grant  of  rent-chaige,  therefore,  out  of  such  lands 
ts  void ;  and  if  a  tenant  in  tail  make  a  lease  for  three  lives  of  a 
portion  of  tithes  rendering  rent,  this  lease  is  unquestionably,  void ; 
90  also  It  seems  it  is,  if  it  be  a  lease  of  twenty-one  years.— -But  now 
by  die  stiitute  5  G.  3.  e.  17.  a  lease  oS  tithes,  or  oth^  incorporeal 
hereditaments  alone,  may  be  granted  by  any  bishop,  or  any  fuch 
ecclesiastical  or  deemosynary  corporation,  and  the  successor ,  diall 
be  entitled  to  recover  the  rent  by  an  action  of  debt,  whici^  (in  case 
'<xf  a  freehold  lease)  he  could  not  have  brought  at  common  l^w  Q)). 

7.  They  must  be  of  such  lands  or  tenements  which,  have^  been 

iiNMt  commonly  let  to  faml,  or  occupied  by  the  formeirs  thereof  by 

the  space  of  twenty  years  next  before  the  lease  made;  so  as^  if  it 

had  been  let  for  eleven  years,  at  one  or  several  times  within,  twenty 

years  before  the  new  lease  made,  it  is  sufficient.     Albeit  the  letting 

^av«  been  by  copy  of  court-roll  only,  yet  such  a  letting  in  fee,  for 

'ii^,  of  years,  is  a  sufficient  letting,  and  so  also  is  a  letting  at  will 

-^  the  GOmmoti  law.  (c)     But  these  lettings  to  farm  must  be  made 

iff  soch  as  are  seised  of  an  estate  of  inheritance :  for  if  it  have  been 

<ifdy  by  gtunrdianin  chivalry,  [now  abolished,]  tenant  by  the  cour- 

fety,  in  dower,  mt  the  like;  this  will  not  s^rve  to  be  a  letting 

>«ritiiiri  the  intent  of  the  statute. 

'"  "81  /There  must  be  reserved  upon  such  leases  yearly,  during, the 
'safiaie  leased  due  and  payable  to  the  lessor  and  his  heirs  to  iivhom 
thie  rerewdon  shall  appertain,  so  much  yearly  farm  or  rent,  or  more, 
as  hath  been  most  accustomably  yielded  or  paid  for  the  lands,  &c. 

(«)  Co.  Lil.  Mb.  and  ..the  cases  there        (c)  Dean  and  Chapter  of  Worcester's 
cited.  case,  6  Co.  37. 

(h)  Co.  Liu  44  b.  (3) 
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wtthki  twekity  yeara  nentt;  befbie  mieh  lease  made,  ia)  >  nMttfaiiie^ 

ifllie  iMt  te  reserved  but  for  part  of  the  time  of  th*  near  leav^ 

tbiA  leiBlse  is  inAd.    So,  if  the  tenant  in  tail  haT^e  twentjr  aoies  rf' 

land  thM  have  been  accustofmably  let,  and  he  make  a  kaae  of  liKMi 

t#enty  acres,  and  ot  one  acre  more  whidi  hath  not  been  aceustom^ 

ably  let,  reserving  the  usual  yearly  rent,  and  so  much  moce-aaln 

^ceed  the  value  of  the  oth»  acre ;  this  ia  not  a  good  lease  by  the 

statute,  (a)   So^  if  the  tenant  in  tail  of  two  farms,  the  one  at  tmwBitf 

podnds  rent,  the  other  at  ten  pounds  rent,  make  a  lease  of  both 

tiiese  fiurms  together,  at  thirty  pounds  rent,  this  is  not  a  good  lease 

wil^in  the  statute.    So,  if  tenant  in  tail  reserves  an  entire  tent 

upon  a  farm,  in  whidi  some  leasehold  lands  are  mixed  with  the 

entailed  lands,  the  lease  is  not  good  against  the  reveir8ianerkj(i) 

But  if  besides  the  annual  rent,  there  have  been  formerly  reserred 

things  not  annual,  as  heriots,  fines  or  other  profits,  ^lpoa  die  deadi 

of  the  farmers,  or  profit  out  of  another^s  soil,  (e)  as  pastuiage  finr  a 

colt,  (d)  Sec  if  upon  the  new  lease  the  yearly  rent  be  reserved^ 

albeit  these  collateral  reservations  be  omitted,  yet  these  leases  are 

^d6d.    So  also,  if  there  be  more  rent  resonred  upon  tiie  new  lease 

than  the  roit  tjiat  hath  been  anciently  paid,  the  lease  is  good  not* 

trithstSHiding.  (tb)    So,  (/)'if  tenant  in  tail  of  land  let  a  part  of  it 

that  hath  been  accnstomably  let,  and  Veserved  the  rent  pro  rSBia, 

or  more,  this  is  good,  for  that  is  in  substance  the  aoeustomaUe 

rent.     Also,  if  two  co-parceners  be  tenants  in  tail  of  twen^  aorea, 

every  one  of  equal  value,  and  accustomably  letten,  and  they  make 

partition  so  as  each  to  have  ten  acres,  they  may  make  leases  of  their 

several  parts  of  each  of  them,  reserving  the  half  of  the  accustomably 

rmt(ff)     If  the  accustomable  rent  had  been  payable  at  four  da^- 

or  feasts  of  the  year,  yet  if  it  be  reserved  yearly,  payable  at  one 

feast,  it  is  sufficient,  for  the'  words  of  the  statute  are,  to  be  reserved 

yearly,  (h)    On  a  question.  Whether  the  reservation  of  the  anciebt 

**  copyhold,"^  rent  or  more,  in  a  lease  made  by  tenant  in  tail,  would 

answer  the  description  of  the  ancient  *^  accustomed^  rent,  within 

t!ie  statute,  it  was  held  that  it  would,  (i) 


(«)  MouiltJ65^*8  ct*^,  5  Co.  6.-*6Co.  tVT.  (e)  Co.  Lit.  44  b. 

{h)  R0«8 d. Peikiss, r.  PMUps^Wigbtw.  Q)  Co.  Lit.  i4  b. 

69.  (g)  Id.  Moantjoy'g  case,  5  Co.  6. 

(c)  Co.  Lit.  44  b.  (h)  Co.  Lit.  44  C.  Cro.  Car.  16,  17. 

(cO  Co.  Lit.  -ft  b.  (6)  0)  Banks  v.  Brown.  Moore.  759. 


•fli'^Siicb  letteB  ^muat  .not  b^.mads  without 'ioip^icbKDeuti.  of 
If  MtOd  (g)  13ier«focc^;if  A'leise  benuule  for  Ufe>  the  r^iiaJAd<eri.for 
lifi^  iito..  ^hia  it  not  maxrwated  by  the  statute  because,  it  ip^tdift- 
pmbhable  oi  waste*  But^  if  a  leaae  be  made  to  one  during  tbnee 
Imiy-  this  is  good;  fi»  tbe  occupant,  if  any  h^ipeiai, . ^aU  be 
pnmshfd  for  waste.  ■  Prebend  jnakes  a  lease  for  years,  reserving 
the  running'  of  a  colt>  rmderhig  rent,  a  new  lease,  rendaii^  the 
sane 'teat,  without  reserving  the  running  of  a  colt,  adjudged  good ; 
because  qutMl  this,  it  is  neither  reservation,  nor  exception.  ^But 
if'«:leaae;be  of  «  manor,  except  the  woods,  rendering  rent,  and 
after  the  expiration  of  it,  there  is  a  new  lease  rendering  the  same 
rent  ivilhottt  such  eacoeption,  the  second  lease  is  bad.  (6) 
I  '  By-  ifaiB  statute,  then,  a  tenant  in  tail  is  enabled  to  grapt.such 
bases  as  shall  bind  his  issue  in  tail ;  though  not  those  in  remainder 
dfiersKBioo.  ' 

<  Tht.  statute  c^  SS  Hen.  VIII.  gives  a  tenant  in  tail  power  to 
make  leases  far  three  lives  only,  and  not  for  99  years  determinable 
on  tfavee  lives,  (c) 

'  T^enant  in  tail  male  had  issue  two  sons  by  divers  venters,  and 
died;  the  eldest  son  entered  and  made  a  lease  for  twenty-one  y?ars, 
teserWng  rent  generally  to  him  and  his  heirs  and  assigns,  and  died 
without  issue,  leaving  two  sisters  his  heirs  at  law ;  apd  if  by  this 
veaenration,  the  rent  belonged  to  the  second  bro&er,  to  whom^  the 
leverskm  descoided,  as  heir  male  of  the  body  of  the  father,  was 
the  question ;  for  if  not,  thenthe  lease  could  not  bind  him  within 
8ft  H.  8.  €.  88. ;  and  it  was  adjudged  to  be  a  good  lease^  and  that 
the  rmt  should  go  along  with  the  reversion ;  .for  the  wcnrds  of  the 
statute  are,  that  the  rent  shall  be  reserved  to  the  lessor  hi^  heirs, 
or  *^  to  tkose  to  whom  the  lands  would  go  if  no  such  lease  had  been 
0iade;^.aBd  here  the  intent  was,  that  the  rent  should  go  along  with 
^^jreveraon;  and  so  it  may  here,  for  rent  naturally  follows  the 
irevemon,  aod  the  second  brother  is  heir  to  the  intail  aqd  reversion, 
though  pot  to  the  lessor,  (d) 

Tenant  in  tail  makes  a  lease  for  twenty  years^  renderij3g  ^e 
usual  rent,  habendum  from  Michaelmas  next  ensuing  (d) :  this 
seems  a  good  lease,  though  it  did  not  begin  from  the  making  of  the 
lease,  according  to  the  prorviso  32  H.  8.  c  28.  for  the  intent  of  the 

(«)  Co^  Lit.  44l>..  (c)  GlanvUle  v.  Payne,  2  Atk.  40. 

lb)  Cio*,Iit.  44.  b.  (6.) . ,  (d)  Bacon  A.br.  tit.  * '  Leases."  (D.)  2. 


statute  was  only  that  the  lease  should  not  exceed  the  number  of 
twenty-one  years  from  the  making,  which  this  ^eas^  did  not,  and 
iti  'tlie  m^gent,  a  case  is  of  Tkompwn  and  Trqffbrd,  (a)'  X 
Elix.  in  B.  R.  cited  to  be  adjudged,  per  totam  curiam^  that  it  was 
a  good  lease^  and  well  warranted  by  the  statute :  though  my  Lord 
C6fie  lays  it  down  for  one  of  his  rules,  that  leasee  upon'that  statute 
i!te  r\6t  good  if  they  do  not  commence  from  the  day  of  theTinakitagJ 
wllfch  perhaps  may  be  reconciled  upon  the  same  divernty,  '-^^Hbxii^ 
th^  are  tmder  twenty-one  years  and  where  not  so,  that  from'  dk^ 
time  of  the  sealing  and  executing  the  lease,  tiD  the  exjiiiMibEi 
theitk)f,  thelre  does  not  intervene  more  than  twenty-one  years, 
if  the  commencement  of  the  lease  be  at  such  a  distlaioe,  that 
the  time  of  the  sealing  and  executing  thereof,  and  the  expiratftniy 
there  do  not  intervene  above  twenty-one  years,  then  such  lease  deettk 
to  be  without  any  aid  from  this  statute,  though  the  time  for  con- 
tinuance thereof  in  the  possession  of  the  lessee  be  under  twenty-one 
year^ ,  for  otherwise  the  tenant  in  tail  might  so  procsastinafe  th^ 
commencement  of  the  lease,  as  to  have  always  the  greatest  part  of 
the  twenty-one  years  running  out  in  the  time  of  his  issue,  which  the 
statute  never  intended  to  countenance. 

^,  where  one  made  a  lease  for  ten  years,  and  after  made  another 
lease  for  eleven  years,  both  these  leases  are  good,  because  they  do 
not  in  all  exceed  twenty-one  years,  and  so  the  inheritance  is  not 
charged  with  more  than  a  lease  for  twenty-one  years,  which  the 
statute  allows.  (6) 

If  tenant  in  tail  male  demise  for  a  term  of  ninety-nine  years,  and 
Ms  lessee  assign  over  to  another,  but  before  such  assignmient  tenant 
ih  tail  male  dies  without  issue  male,  no  action  of  covenant  upon  the 
lease  can  be  maintained  against  the  representatives  of  the  graiitoir 
by  such  assignee,  the  lease  being  void  at  the  time  of  the  assignment, 
iand  no  interest  passing  under  it.  (e) 

Copyholds  are  not  within  the  statute. 

'      ■  ■  « 

(a)  Poph.  Q.  (c)  Andrew  v.  Pearoe.  1  New  Rep.  C. 

(6)  Bacon  Abr.  tit.  "  Leases.'*  (D.)  2.      P.  158. 
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,^j^,eaUkte,^jWh!^  on^is.tea^  in  special  tai]^  aad,  thQ^perapii 
from  ;^c>8e  \)oiiy .  th^  issue  was  to  spring,  dies  without  m^Cp  f^ 
^ypfg  )e&s,  if^Wy  ^%  issue  becomes  extinct,  (a). .  TbeJiaw|op|c^ 
igpoo^t^is  ^tAte  as  equivalent  to  an  estate  for  life  only,  an4  in  truth 
^e  teiiaat  i«  only  tenant  for  life,  and  is  permitted  to  es^cbange  hi9 
^fMXe  with  1^  tenant  for  life;  an  exchange  that  can  only  be  made  of 
estates  that  are  equal  in  their  nature,  (b) 

,  His  .power  to  demise, .  therefore,  will  come  more  properly  within 
the  consideration  of  the  next  subject 


Section  IV.  0/  Leases  by  Tenant  for  Life;  absolute  or 

contingent. 

I  '    i  I  • , 


I  I     tr 


Tenant  for  life  can  make  no  leases  to  continue  longer  than  Jiis 
own  life ;  for  his  leases  are  absolutely  void  at  his  death,  (c) 

Thus  (d)  where  tenant  for  life  leased  premises  for  twenty-gne 
year%  and  before  the  expiration  of  that  term  died  ;  the  trustees  of 
the  remainder-man,  then  an  infant,  continued  to  receive  the  reijt 
reserved,  and  he,  on  coming  of  age,  sold  the  premises  by  auction ; 
^p  the  conditions  of  sale  the  premises  were  declared  to  be  subject  to 
tbe  lease,  and  in  the  conveyance  to  the  purchaser,  the  lease  yt^fi 
referred  to  as  in  the  possession  of  the  lessee ;  and  in  the  covenant 
against  incumbrances,  that  lease  was  excepted;  the  purchase^ 
mortgaged,  and  in  the  mortgage  deeds  the  like  notice  was  taken  of 
the  lease,  and  the  mortgagee  for  some  time  received  the  rent  re- 
served :  held  that  the  lease  expired  with  the  interest  of  the  tenant 
for  life,  and  that  the  notice  since  taken  of  it  did  not  operate  as  a 
new  lease. 

Therefore  a  lease  so  rendered  void  against  him  in  remainder, 

(a)  'Z  £1.  Com.  124.  Dig.  vol.  4,  p.  83. 

{h)  Id.  It^.  {d)  Doe  d.  Potter  v.  Archer.  1.  B.  and  P» 

(r)  Bic.  Abr.  tit.   Leasea.  (1.)     Cruis.    531. 
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cymnot  he  91st  up  in  a  cxiurt  of  law  by  audi  reinaiiidtr-ixiaiiV«oecp^: 
aaoe  of.  vent^  and  suffering  the  .tenant  to  make  impforemmata  alter 
hia  inteateaC  veeti  in  possession,  {a) — ^But  when  the  remiediKleF^naA 
lies  by,  and  suffers  the  lessee  or  assignee  to  rebuild, .  and  doed  mIi 
by  his  answer  deny  that  he  had  notice  of  it,  all  these  drcuaistaiioer 
taken  together,  will  bind  him  in  a  court  of  equity  ttua  cdatro*- 
verdng  the  lease  afterwards. 

Also,  a  lease  executed  by  a  tenant  for  life,  in  whidi  the  t^fm*-. 
81011^9  who  was  then  under  age,  is  named,  but  whidh  wan  nof 
executed  by  hinn  is  void  on  the  death  of  the  tenant  (ax  lilie^  and  an, 
execution  by  the  reversioner  afterwards  is  no  confirmation  <tf  it/.'so 
as  to  bind  the  lessee,  for  it  is  not  his  covenant  (6) 

But  if  tenant  for  life  makes  a  lease  for  twenty  years  genenilly^. 
and  afterwards  he  in  reversion  confirms  that  lease,  and  then  ihe 
tenant  for  life  dies ;  though  this  at  first  would  have  determined  by 
the  death  of  the  lessor,  yet  the  confirmation  hath  made  it  good  Ibr 
the  whole  term  (c).  But  if  the  lease  had  been  for  twenty  y^Bac%s  if 
the  le3Sor  tenant  for  life  should  so  long  live,  there,  if  the  reversioner 
bad  confirmed  this  lease,  yet  it  would  not  prevent  its  voidanoe  upost 
the  death  of  the  tenant  for  life. 

The  diversity  betweoi  which  cases  is  this :  (c)  that  in  the  first 
case,  the  lease  beipg  made  generally  for  twenty  years,  nothing  apw 
pears  to  the  contrary,  but  that  it  was  a  good  lease  for  that  time 
absolutely ;  for  the  death  of  the  lessor,  which  would  determine  ifr 
sooner,  does  not  appear  in  the  lease  itself;  then  when  the  reversioner^ 
who  alone  could  take  advantage  of  that  implied  limitation,  thinks 
fit  to  wave  it,  and  confirms  the  lease  as  it  was  made  at  first  for 
twenty  years  absolutely,  this  makes  it  his  awn  leasee  for  so  mudii 
of  the  time  as  would  have  fallen  into  his  reversion  by  the  death  cC 
the  taiant  for  life  b^ing  made  the  express  limitation  and  cirounv 
scription  of  the  twenty  years  in  the  lease  itself,  no  confimiation:c^ 
that  le^se  so  limited  can  enlarge  it  to  extend  beyond  the  iifk  of 
the  lessor,  that  being  the  express  determination  affixed  '•  to  it4 
For  although  we  find  one  case,  where  it  is  held,  Uiat  if  a  man 
makes  a  lease  for  twenty-one  years,  if  the  lessee  so  long  live,  and 

(a)  Doe  d.  Simpson  v.  Butcher.  Doug.  Bull  N.  P.  96. 

50.     Jenkins  d.  Yate  r.  Church,  Cowp.  (6)  Ludford  v.  Barber.  1 T.  R.  86« 

482.    Doe  d.  Martin  r.  Watts,  7  T.  R.  83.  (c)  Bac.  Abr.  tit.  Leases.  (L.  t.) 
Doe  d.  Collin*  v.  Weller.  7.  T.  R.  478. 


alk«arMBr«k  ihekwir  oBid  inMee Ja»  in  a  grant  hf  d^  df  t6er  ti^m 
tai^Motfaeiv  after  wh^  the  fim  leeiee  dies  widiia  thc^  twedty-mti 
j^UMf ■,  }i  \  Ihir  flrnntrn  «liidl  «bjoy  it  during  the  reiadiMrof  tli^'t^rtft 
dbtokitely.  To  reconcile  this  case  with  the  other^  it  must  b^  hi- 
teadttd,  that  in  the  assigntDent  no  notice  is  taken  of  the  express 
limiiathiii'  i^xed  to  the  lease,  but  that  they  joined  in  an  'asrfgtt- 
ment  of  the  lease,  for  the  residue  of  the  twenty-one  years,  and  tlfM 
it'otiay  tN^  weli'omislrued  to  amoiHit  to  a  cof^rmation  bg  the  Ismor 
fin*  that  time,  as  the  lessor  may  confirm  the  land  to  the  lessee  for 
any  loi^ep  time,  and  theveby  eidarge  his  estate  or  intet^est 
«;- Wheife  lenant  fer  life  witfi  a  leaang  p6wer,  entered  into  an  agrees 
ment  by  article,  to  make  a  lease  pursuant  to  the  power.  This 
agreanMii  ahatt  bindihe  resnBinder*man.(a)  But  as  a  lease  agreed 
to  be  granted  contrary  to  a  poi>ieer  Cannot  bind  the  inheritance,  and 
nay  cniMirass  the  remainder-man,  the  court  will  not  direct  such 
a  lease  to  be  executed.  ^) 

B.  tenant  for  the  life  of  C.  and  he  in  remainder  or  reversion  in 
fee  join  in  a  lease  for  years  by  indenture;  (e)  this  during  the  life 
of  C  ia  the  lease  of  B.  who  then  only  had  the  present  interest  in 
the  lands,  and  the  confirmation  of  him  in  the  remainder  or  rever- 
sion; bnt  after  the  death  of  C  then  this  becomes  the  lease  of  him 
ia  the  ref^»rsion  or  remainder,  and  the  confirmation  of  B. ;  for  the 
kasors  having  several  estates  in  them  in  several  degrees,  the  lease 
AaU  be  construed  to  move  out  of  each  one^s  respective  estate  or  in- 
teresty  as  they  become  capable  of  supporting  it,  which  is  the  most 
Batuial  and  useful  construction  of  the  lease,  especially  as  there  can 
be  no  estoppel  in  this  case,  by  reason  of  the  severid  interests  which 
passed  from  each.  Therefore  during  the  life  of  tenant  for  life,  if 
the  leasee,  being  evicted,  should  declare  of  a  lease  for  both ;  this 
would  be  against  him,  as  was  adjudged,  because  for  that  time  ii 
waacniy  the  lease  of  the  tenant  for  life. 

A»  lessee  for  life  makes  a  lease  to  B,  and  C  oh  condition  that  if 
they  die  leaving  A.  then  the  land  shall  revert  to  A.  without  deter- 
mioing  any  estate  certain  in  the  grant ;  all  the  estate  passes  under 
the  condition,  for  in  pruBcipe  A.  was  not  received  on  default  of  B. 
and  C  (rf) 

(«)Slna]iOD  V.  Bradttreet,   1  Scho.  &    251. 
Lef.  52.  (c)  Bac.  Abr.  tiu  I^^Mes.  (J^t.) 

(6)  Ellard  r.  Ld.  Laodaff,  1  Ball  &  Be.        \d)Co,  Lit.  42.  a.  (11.) 
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.  •  if  tenttit  Ux  life  and  h^  in  femainder  in  tail  join  In  a  iMe^  itt 
ibr  life^  fetnainder  %oB.t&t  life,  and  the  isftUe  in  tkfll^  ikeoe|»tlft  Ai^ 
fCffife  dt  A.  and  l^es  a  fine,  the  liease  in  remainder  is  good,-  viib^^L 
standing  the  feoftnent.  (a)  '       •;  >.!'>  ^ul 

•  •  'Yihete  lessee  for  Ufe  makes  a  lease  for  years,  excepting  thfe  wcM^^ 
underwood,  and  trees  growing  upon  the  land,  it  is  a  'good  esteet^dnii^ 
aldiougk  hehas  no  interest  in  them  but  as  lessee,  beoatuis  bti  t^ 
Httdns  dways  tenant,  and  is  chargeaUe  in  waste;  wherefore  to  jk^ 
vent  it,  he  may  make  the  exception.  But  if  lessee  for  years  aasi^ 
bver  his  teim,  with  such  an  exception,  it  is  a  void  exception.  ^&)> 
'  After  a  bill  foi  foreclosure  had  been  filed  by  the  mortgagee,' taM 
4  receiver  appointed,  the  tenant  for  life  of  the  mortgaged  premise^ 
*iridi  a  leasing  power,  made  leases ;  a  bill  was  then  ffled  by  4' jiid^ 
t^a^t  crediUMr,  who  moved  to  set  the  premises  pending  the  ckat^ 
altid  die  court  cmlered  them  to  be  set  without  prejudice  to  ^tt^ 
Vights  the  tenants  might  have  against  the  lesscnr.  (c) 


..  •  '  1. 1 
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Section  V.     Of  Leases  by  Tenants  pour  autre  Fie.*    ' 

Where  a  person  holds  for  the  term  of  another^s  life,  he  is  called 
tenant  pour  autre  vie ;  and  leases  made  by  him  of  course  determine 
on  the  death  of  the  cestui  que  vie,  or  person  during  whose  life  he 
holds,  but  not  on  his  ovm  death;  for  by  the  Statute  of  Frauds 
every  estate  pout  aiUre  vie  is  made  devisable,  and  if  not  devised, 
jt  shall  be  assets  in  the  hands  of  the  heir,  if  limited  to  the  heir.?: if 
not  limited  to  the  heir,  it  shall  go  to  the  executor  or  administmtoridf 
idle  grantee^  and  be  assets  in  their  hands,  (d) 


...1 


Section  VL     Of  Leases  by  Tenant  by  the  Curtesy  qf 
England;  in  Dower;  or  Jointure. 


I  >  I 


J; 


Tkna^^t  by  the  curtesy  is  where  a  man  marries  a  woman  seised  ^f 
afi  esti^te  of  inheritance,  and  has  by  her  issue  bona  alive^  whkik  vk^s 
capable  of  inheriting  her  estate,  (e)    Tenancy  in  dower^  is  wl^i^^ 

:   •  (a)  Jefflsry'r.  Coyie.  Cwi.  Elii.  «6S.  (d)  2  Blac.  Com.  1«0,  &c. 

(6)  Bacon  y.  Gyrling.  Cro.  Jao.  i96*  (e)  ^  Blac.  Com.  126.  Crois.  Dig.  voU  i. 

i(o)LMd  Maii«fiiBldv  '^r    HoMioUse  ▼.  169,  &c.                                    -'     ^ 

Hamilton,  2  Scho.  &  Lef.  «8.     *  .              /       »  • 
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4ie.bu8biuid  pf  a  womwidieS)  with  or  withqut  is9ue,ixi  whieb  ttse, 
iit9  wi^^^bali  h«Te  the-  thiid  part  o€  all  the  kiid»  and  tenaneiit^ 
sf|ieiPQaf,he.wa&  8^aed  for  aa  estate  of  inhmtance  at  any  tbie  dic- 
ing the  coverture,  to  hold  to  herself  during  the  tenn  of  her  natural 
l|£e^^(^)  • ;  T^iant  in  jomture  is  by  the  187th  H.  YIIL  e.  10.  eom- 
ipHily  caDed  l4^e  Statute  of  Uses,  by  which  dower  may  be  batted 
hy  a,  JoiQturei  or  by  conveying  a  joint  estate  to  husband  aad  wifo.; 
h^^  m  oomiDQii  acceptaticm,  it  means  a  sole  esta^  lioiited  to  the 
mfaonly^(^) 

Aa  io  thepe  respective  estates,  it  will  be  sufficient  to  ob9erve,  that 
if  ^ther  of  the  teoants  make  a  lease  for  years,  reserving  renlk,  and 
die^  this  lease  is  absolutely  determined,  so  that  no  acceptance  of 
rent  by  the  heir  or  those  in  reversion  can  make  it  good;  for  thou^ 
tbeir  estate  is  quodam  modo,  a  continuance  of  the  estate  of  the  hua- 
liand  or  wife^  yet  it  is  a  continuance  only  for  life,  iMad  th^  havie 
no  power  to  contract  for,  or  intermeddle  with,  the  inheritance^  ;a^4 
consequently  their  leases  or  charges  fall  off  with  the  estate  where- 
out  they  were  derived,  and  the  lessee  is  become  tenant  by  suffer- 
ance by  his  continuance  of  possession  after,  (c) 


Section  VII.     Of  Leases  under  Powers. 

>  liOan  Mansfield  has  truly  observed  (d)  that  of  aU  kinds  of  pow- 
e»p  the  most  frequent  is  that  ^^  to  make  leases.^  For  theencouraga- 
.  ment  of  tenants  to  occupy,  stock  and  improve  the  land,  it  is  neeessary 
;  that  thf^  should  have  some  permanent  interest  Unless  the  owAer  of 
the  estate  for  life  was  enabled  to  make  a  permanent  lease,  he  could 
not  enjoy,  to  the  best  advantage,  during  his  own  time ;  and  they 
wlio  come  after,  must  suffer,  by  the  land  being  untenanted,  out  of 
repaif^  and  in  a  bad  condition.  The  plan  of  this  power  is^  for  the 
mutual  advantage  of  the  possessor  and  successor.  The  execution 
diereof  is  checked  with  many  conditions,  to  guard  the  successor, 
-riiat  the  snmiai  revenue  shall  not  be  diminished,  nor  those  m'suc- 
€M!6sfa6^yr  remidiider  at  all  prejudiced  in  point  of  remedy,  oi-  dthisr 
M^rtttmi^tiixioi^ of  full  and  ample  enjoyment  .     /,  »  .(.  - 

{a)t  BUc.    €<ini4    4«9«  <>•  luit.  30.    Maowaring.  0(K  Ctrw  ;397v:OuU.  Pig. 

{h)  2  BUc.  Com.  137.  Co.  Lit.  36  h^  (4)  Ti^jUr  v.HoidBwd  Biit.lM.  Sogden 

(e)  Bac.  Abr.  tit.  Leases.  (1.)  Miller  v.     on  Powers,  566.'... 


H  0/ Leasts  under  PouMrsi^  (TMpjtUfe 

The  littitatkn  and  modifying  of  estates  by  idrfueof  ptmet^aam^ 
haokeepntj  into  the  oonmioii  law  with  the  Statulie  of  Uae^t  i8i 
Hei^.  VIII.  0*  28. (a)  as  thtrefore  powers  came  into  .the^omite^of  iliuir 
with  the  Statute  of  Uses,  so  the  constnietkm  of  tfaeni,  jby  tbr^W- 
press  direction  of  the  statute,  must  be  the'  satneas  in  courts  of 
equity ;  (b)  for  whatever  is  a  good  power  or.  esiecutioiiiniaiuttjr^lhe 
statute  makes  good  at  law.  (c)  As  powers  avsj  derived  fmm  eqtdty, 
aind  ought  even  at  law  to  be  construed  equitably,  so  in  th^  eoaetiW)- 
tion  of  powers  originally  in  their  nature  legai^  court|i,!Qf  isqiiity 
must  follow  the  law,  be  the  consideration  ever  ^o  meritoiiclis.  (#()'- 

The  circumstances  attending  the  execution  of  such  loftiOfltim^y 
be  considered,  1.  With  respect  to  the  lessor ;  S»  to  the  lessee^. 8^  to 
the  subject  on  which  the  power  is  to  operate;  4.  to  the  quaHlyaA^ 
quantity  of  interest  to  be  granted ;  5.  to  the  rent ;.  6.  to  the  fygm 
of  the  lease,  (e)  5     .;:rf 

1.  With  respect  to  the  le89or,  i :.  '<  [ 

He  must,  as  we  have  observed,  pursue  the  power  s^nctly.  :•  If 
tenant  for  life,  tlierefore^  has  a  special  power  {or  granting  hajg^fat 
a  longer  term  than  his  own  life,  upon  his  death  the  leape  is  vei^ 
unless  he  has  strictly  pursued  the  power.  (/)  So  tenant  for  lif<^ 
with  power  leasing  under  certahi  ccmditions,  must  demise  in  atlisl 
conformity  with  those  ccmditions.  (/)  Indeed  in  respect  to  the  eiXf 
cuticm  of  powers,  courts  of  justice  have  always  looked  with  a  jealoi^ 
eye  to  see  that  the  conditions  in  favour  of  the  next  taker  be  pursued^ 
not  literally  only,  but  substantially,  {g) 

So,  tenant  for  life,  with  power  to  make  leases  for  three  lives,  nf 
twenty-one  years,  cannot  make  such  leases  by  letter  of  attoniey,  by 
virtue  of  his  power  ;(A)  because  such  leases  not  being  derived  out  of 
the  interest  of  the  tenant  for  life,  but  by  an  authority  derived  fram 
the  tenant  in  fee,  and  to  charge  the  estate  of  third  persona,  the  triMlt 
for  that  purpose  is  personal,  and  cannot  be  del^ated  to  another. ,.  i 

It  has  also  been  determined,  that  where  a  power  of  leasing  wtts 
given  to  the  father,  tenant  for  life,  and  after  his  decease,  to  the  '$oi^ 

(a)  Taylor  r.  Horde.    1  Burr.  60.  120.  Cowp.  967. 

Sugden  on  Powers,  566.  («)  Powell  on  Powers,  390. 

(fr)Ren.  d.HanT.Btdkelej.  Dotig.f92.  (/)Doed.  Ellis  v.^San^sJn.  •^T.'R, 

(e)  Zouch    d.  Woolston    v.    Woolston.  705.709.  Doe  d.  Pultenejrr.  Lady  Csvita.  5* 

f  Bnrr.  11S6.  46.   Wookton  t.  Woolston.  T.  R.  567.  S.C.    6  Bro.  Cm.  fa  Pif.  17*5. 

1  Bl.  R.  281.  (g)  Taylor  r.  Horde.  1  Bitr.  Ifl.' '  ^ 

(d)Earl   of   Darlington    ▼.    Pulteney,  (fc)Lrtrd  Cromwell's  case.  «C6.t6.7«. (a) 
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tflnmt^  for iif4  taad-Ae  ton  obtaiiied  a  grant  from  the  fatfasi-,  ^  his 
life  etiat^  t^dulat'-noticiiig  the  powCT^)  gubjact  to  a  eertain  tealA, 
iMthf  a  power  of  ts^eiitty  for  non-payment;  the  son,  during  tbb 
Iife4itti6'<if  hid  &tiier,  couldnot  lease  under  the  poirer.  (a) 
'•  *  A  power  to  make  leaaes  generally,  ext^ids  only  to  leases  ia  pos*- 
tmdeibf  fod  aot  to  leases  in  reversion,  or  in  ftUuro.  (b) 

T\fe  gtanft  ^  a  lease  ined  not  be  in  actual  possession,  but  a  C(»is- 
slrntotiife  pdisession,  by  the  receipt  of  the  rents  and  profits,  is  a  suffi*^ 
(lettt  cotaij^aikde  with  the  power.  If  actual  possession:^  were  neoes^ 
sfltfy^  a  leasing  power  could  never  be  executed  where  the  land  is  ik 
f^  hands  of  a  tenant  (c) 

llierefore  where  a  tenant  for  life,  with  power  to  grant  leases  in 
pMsessionfor  twenty-one  years  at  the  best  rent,  conveyed  his  Ufe- 
4eiBtate  to  trustees  to  pay  an  annuity  for  his  life,  and  the  surplus  to 
himself;  the  power  was  held  to  be  not  thereby  extingui^ed,  but  he 
might  still  grant  a  lease  agreeably  to  the  terms  therec^.  (c) 

S.  Widi  respect  to  the  lessee, 

^The  lessee,  in  a  lease  under  a  power,  must,  it  should  seem^  be  a 
fiersoD  in  being  at  the  time  when  it  is  made ;  for  generally  such 
leases  cannot  be  made  in  reversion  or  in  future:  and  it  has  been 
held,  that  if  a  power  be  to  make  leases  to  one,  two,  or  three  per- 
sons, the  donee  of  the  power  cannot  make  a  lease  for  the  life  of  the 
first  son  of  J.  S.  because  the  person  to  take  under  the  power  ought 
to  be  tn  esse,  (d) 

If  a  man  covenant  in  consideration  of  natural  afifection,  with  a 
power  to  make  leases,  a  lease  to  a  stranger  is  void,  (e) 

S.  With  respect  to  the  subject  on  which  the  power  is  to  operate. 

A  tenant  for  life,  having  power  to  grant  building  leases  for  sixty- 
«iie  yeans,  reserving  the  best  improved  ground  rent,  granted  a 
Ieas6  fer  that  term,  which  was  not  expressed  to  be  a  building  lease, 
but  wMeh  contained  a  covenant  by  the  lessee  to  keep  in  repair  the 
franisea  dendased  (old  houses)  or  such  other  '^  house  as  should  be 
laiflt  during  the  term  ;^'  held  that  this  was  not  a  building  lease 
within  the  power,  and  therefore  void.  (/) 

^(^)Co«4iT«Pi^.  13£Mt.  118,  (e)  Cross  T.   FaastMiditsh.    Cro.  Jtc. 

i^JS^ndognh  X,  MdirlpAs.  Cro.  Js«.5l8.  180. 

HF^tiipiT.  JLoTjsdsj^ , .  Cpm.  Rep.  37.  (/)  Jones  d.  Cowper  v.  Yenioj.  WiJHbs, 

(e)B4Mhd.I^r,3i|UK0ley.DoQS.292.  169. 
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If  alauag  power  be  iieitraiiied  to  be  esberoised  only  mrrrhffrdii 
tancBte  tumUg  IMm^  liods  twice  lettea  are  included  witfam  tbnt 
deecription.  {0) 

But  lends  that  have  been  but  once  letten,  are  not  within  suoh  a 
power,  (a) 

So,  if  lands  had  been  leased  by  virtue  of  a  oontmct^fiom  year  la 
year  for  three  years,  this  cannot  be  said  to  be  usually  lettem  ba- 
cause  tins  is  but  one  lease,  though  renewable  every  year.     • 

Any  land  of  demise  is  sufficient  to  support  such  pow«r,  diew 
beipg  no  necessity  that  it  should  have  been  demised  by  ind^ture ; 
a  demise  at  will  or  by  copy,  is  sufficient  to  make  land  to  be  ai> 
counted  usually  demiseable.  {h) 

But  lands  not  demised  for  the  space  of  twenty  years  before  the 
execution  of  a  power  to  demise,  at  the  rent  then  usually  reserved 
and  paid,  cannot  be  leased  under  such  power,  (c) 

Thus  (d)  where  there  was  a  tenant  for  life,  with  power  to  make 
leases  of  all  or  any  of  the  lands  in  an  indenture  of  settlement,  parti* 
cukoiy  mentioned,  which  at  any  time  theretofore  had  been  usually 
letten  or  demised,  for  and  during  the  term  of  twenty-one  years  or 
under,  in  possession  and  not  in  reversion,  reserving  the  rent  thera* 
upon,  then  yidded  or  paid,  or  more.  Tenant  for  life  made  a  lease 
of  part  of  the  premises  mentioned  in  the  settlement,  which  had  been 
let  at  100/.  per  ann.  for  twenty-one  years,  but  which  term  of  twenty* 
one  years  had  expired,  and  the  premises  had  not  been  let  for  the 
space  of  twenty  years  before  the  demise,  under  the  power  which 
was  the  subject  of  dispute.  It  was  held,  that  what  was  not  fanned 
at  the  time  of  the  proviso  made,  nor  twenty  years  before,  could  not 
be  said  to  be  at  any  time  before  commonly  farmed;  fox  those  twenty 
years  were  a  time  before  in  which  it  was  not  farmed.  Besides,  the 
proviso  was,  that  leases  might  be  made  for  twenty-one  years  of  ai^ 
lands  in  the  deed,  reserving  the  rents  thereupon  reserved  at  the 
time  of  the  deed  made,  which  necessarily  implied,  that  the  land'de* 
raiaeable  by  that  proviso  must  be  land  which  then  was  under  rent ; 
for  if  no  rent  then  was,  the  rent  then  thereupon  reserved  could  not 

(a)  SRoU.  Afar.S61.VMgh.33.  Cruis.  (d)  Treatian  d.  Gore    v.    BtltiaglaM. 

Dig.  VoL  ir.  p.  203.  Vaugh.  31.  Sir  T.  Jonos.  27.  S.  C.  Pow«U 

(&)  Povr^  on  Mort.  399.  oa  Powen.  395.  and  se*  Foot  ▼.  Mairiot. 

(  c  )  Powell  oo  Power.  395.  CruU.  Di^.  3  Vin.  Abr.  499.  pL  9.  Sugdeii  oa  Powers. 

Vol.  ir.  p.  203.  371. 
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Accordingly,  vhisre  there  is  a  power  to  make  a  leabe  oC  a  mawiti 
and  every  part  thereoi^  so  that  such  rent  be  reserved  up(Xi  ev^ijf .' 
lease  as  was  paid  for  two  years  before,  and  it  bapp^ps.thAt^  some 
part  of  the  land  was  not  leased  at  any  rent  within  two  yearsi  befo^ ; 
a  man  may  make  a  lease  of  such  lapd,  reserving  what  rent:  he 
pleases,  for  the  intent  appears  to  be,  that  he  might  make  leases  of. 
the  whole  manor,  (a) 

So,  also,  where  a  man  had  power  to  make  leasejs  of  a  rectory, 
tithes,  and  other  lands,  reserving  the  ancient  rent,  it  was  bakU 
that  he  might  make  leases  of  tithes,  although  no  rent  ^can  isipi/e 
out  of  tithes;  but  he  might  demise  them  without  any  rent  af  it 
pleased  him,  for  it  appeared,  that  tithes  were  within  the  power. 
(b)  ,  .- 

So,  under  a  power  to  lease  all  manors,  messuages,  lancls,  &Q-. 
^^  so  as  there  be  reserved  as  much  rent  as  is  now  paid  for  the  same,^ 
such  parts  of  the  estate  enumerated  in  the  power  as  have  never  hem. 
demised,  may  be  let.  (c) 

But  where  a  devise  was  to  trustees  in  strict  settlement  with  power 
to  lease  '^  all  or  any  parts  of  the  lands  so  limited,  so  as  ther^  bf) 
reserved  the  ancient  and  accustomed  yearly  rents  i"  the  power  w«a 
held  not  to  extend  to  such  parts  of  the  lands  as  had  nevar.  been 
before  let  (d) 

And  under  a  power  in  a  family-settlement  to  make  leases  for  all 
or  any  part  of  the  premises,  reserving  the  ancient  rent,  lands  always 
occupied  with  the  family-seat  cannot  be  demised;  for  in  such  case, 
the  qualification  annexed  to  the  power,  '^  that  the  ancient  rent  must 
be  reserved,^  manifestly  excluded  the  mansion-house,  and  landa 
about  it  never  let ;  the  nature  of  the  thing  in  such  case,  speaks-  thd 
intent,  (e) 

So,  under  the  settlement  of  an  estate,  with  a  power  to  the  tenaotf 
in  possession,  to  let  all  or  any  part  of  the  premises,  so  as  the .  usual 
covenants  be  reserved,  a  lease  of  tithes,  which  had  never  been  let 

•  ■    .    :    ■ 

(a)  Lovedaj  y.  Winter.  1  Ld.  Rajm.  (c)  Goodtitle    d.   Clarges  v.   Funucan 

267.  Com.  Rep.  37.  2  Salk.  537.  Comb.  Doug.  565.  and  see  1  Bur.  124.  3  Durnf. 

371.  Carth.  427.  5  Mod.  244,  378.  Holt,  and    East,    671.   n.   Sugden  on  PoK-ers. 

414.  Freem.  507.  12.  Mod.  147.  S.  C.  and  577. 

see  Campion  y.  Thorpe.  Cfaijt.  99.  Camp-  (d)  Doe  d.  Bartlett  y.  Rendle.  3  Ml 

bell  y.  Leach.  Ambl.  740.  and  S.  99. 

(k)  Walker  y.  Wakeman.  1  Vent.  294.  {e)  Baggott  y.  Outon.  8  Mod.  f49.  Fclrt. 

2  Ley.  1)0.  S3t.  S.  C.  Sugden  on  Powers.  573. 
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blffore^  -Was  held  void. — ^In  all  these  cases,  the  intentibn  of  the  par- 
tte^  i»  to  govern  the  Court  in  constniing  the  power,  (o) 

Every  powet,  m  the  construction  of  it,  is  to  be  taken  \^ith  such 
a  restrietidn,  that  the  estate  itself,  which  is  subjected  to  the  power, 
shall  not  be  destroyed  by  the  exercise  of  it.  Therefore,  in  the  case 
of  Wktier  and  Lovedayy  Rokeby^  J.  held  that,  had  the  express 
words  used  in  that  case,  "  so  as  it  be  not  of  the  demesne  lands,'* 
been  left  out,  yet  diere  would  have  been  a  restraint  by  implication 
from  making  leases  of  customary  land  held  of  the  manor ;  for  if  the 
euBtomary  land  might  be  demised,  the  manor  would  be  destroyed, 
which,  it  must  be  presumed,  was  not  the  intent  of  the  parties,  (b) 

One  who  has  a  power  to  grant  a  concurrent  lease  within  seven 

« 

years  of  the  expiration  of  the  old,  may  grant  a  lease  at  any  time  on 
the  surrender  of  the  old  one.  (c) 

4.  With  respect  to  the  quatUy  and  quantity  of  interest  to  be 
granted. 

Upon  a  general  power  to  make  leases,  without  saying  more,  the 
law  adjudges,  that  the  leases  ought  to  be  leases  in  possession ;  for 
if  upon  such  power  a  reversionary  lease  might  be  made,  then  a  lease 
far  the  years  authorised  might  be  made  in  possession,  and  after- 
wuds  infinite  leases  for  the  same  term  in  reversion,  which  would 
be  contrary  to  the  meaning  of  the  power,  and  would  render  idle 
and  vain  the  express  limitation  in  the  power  of  the  number  of  years 
for  which  the  lease  might  be  granted,  (d) 

So,  a  general  power  to  make  leases  for  one  and  twenty  yeiars, 
does  not  enable  the  party  to  make  such  a  lease  in  reversion,  by 
which  a  widow  would  be  deprived  of  the  benefit  of  her  jointure,  to 
secure  which  the  land  was  settled  by  act  of  parliament :  for,  be- 
sides thai  jointures  are  favoured  in  law,  the  statute  intended  not  to 
give  him  that  liberty ;  and,  it  being  a  liberty  and  power,  it  must 
be  strictly  pursued,  (e) 

Under  a  power  to  trustees  to  lease  premises  for  a  term  not  ex- 
ceeding twenty-one  years,  and  determinable  as  a  former  term  of 


(a)  Pomerj  ▼.  Partington.  3  T.  R.  665.  per  v.  Wroth.  Shecomb  v.  Hawkins.  Cro. 

(6)  PovreU  on  Power.  407.  Loveday.  v.  Jmc.  318.  1  Brownl.  1481.  Yelv.  Sf$.  nonu 

Winter.  JirMoii-  S45«  dTSl.  &o.  Slooambe  v.  Hawkins.  Sugden  on  Powers 

(c)  Com.  Dig.  tit.  EsUtes.  (G.  13.)  583. 

{£)  Cooatais  of  SoflMz.  t.  Wroth.  Cro.  (<)  Countess  of  Snssex  r.  Wroth,  Cro. 

His.  5  S.  C.  citad  6  Co.  33.  a.  nom.  Lea-  Elis.  5. 

f2 


C8  Of  Ledges  under  Pcwerlg.        [Qhaf). 

ninety-nitie  years  was  determinable,  as  they  &hould^  think  pvoper ; 
the  Court  held'  that  such  a  power  authorised  only  a  lease  m  peese^h 
sian,  and  not  in  futuro ;  and  as  the  trustees  had  let-  the  pvemiaefi 
for  ten  years 'determinable  as  in  the  original  lease,  and^afterwards 
relet  them  iot  the  term  of  eleven  years  befc»re  theexpiraticm  pf  tbd 
ten  years^  lease,  that  th^  second  lease  was  Yoid,  and  a  bad  executioB 
of  the  power,  (a)  '  •  .v 

If  a  man  has  power  to  make  leases  in  possession  or  revernon^  if 
he  ihakes  a  lease  in  possession  once,  he  shall  never  after  mak^  a 
lease  in  reversion ;  for  he  has  an  election  to  do  the  one  or  the  otbef^ 
but  not  both.  (6) 

And  it  »eems  to  have  been  settled,  after  considerable  doubt^  tjiajt 
when  the  power  is  expressly  to  lease  in  poasessicmy  a  lease  in  reveiv 
sion  cannot  be  granted,  although  the  estate  is  iix  lease  at  the  time 
of  the  CTeation  of  the  power,  so  that  unless  a  present  lease  /oaa  be 
granted  of  the  reversion,  the  power  is  in  suspense  till  the  detemiii- 
Atftion  of  the  first  lease,  (c) 

Devisee  for  lifi^,  with  power  to  make  leases  for  twenty--one  years, 
whereupon  the  old  accustomed  rent  shall  be  reserved,  makes  a  lease 
for  twenty-one  years  under  the  old  rent,  &c.  and  a  year  before- the 
expiration  of  that  lease,  he  makes  a  lease  to  another  for  twenty-one 
years  to  begin  presently ;  this  lease  seems  to  be  good  within  his 
power  as  a  concurrent  lease,  because  it  is  no  charge  upon  the  i^vcflp- 
sion,  nor  is  there  any  more  than  twenty-one  years  in  toio  against 
the  reversioner:  but  thid  power  would  not  warrant  the  making  of 
leases  in  reversion,  for  then  he  might  charge  the  inheritance  ad  m- 
finittim.  (d) 

But  notwithstanding,  where  one  having  power  to  make  leases  for 
twenty-one  years  in  possession,  make  a  lease  to  A.  for  twenty-one 
years  in  trust  for  the  payment  of  debts,  but  the  lease  was  made  to 
commence  from  a  time  to  come,  and  so  not  pursuant  to  the  power, 
yet  being  made  for  the  payment  of  debts,  it  was  supported,  in 
equity,  (e) 


(a)  Shaw  v.  Sammen.  S  Moore.  196.  there  cited. 

(6)  Winter  v.  Loveday.  1  Ld.  Raym.  (d)  Powell  on  Power.  4J8.  B«c.  Abr. 

967,  tit.  Leases,  417.  Read  v.  Nash.  1  Leon. 

(c)  Opy  V.  Thomasins.  1  Lev.  967.  T.  147-8.  Edwards  v.  Slater,  Hard.  412. 

Raym.  133.  1  Keb.  778.  910.  1  Sid.  960.  («)  Bac.  Abr.  tit.  Leases,  418. 
Sugd.  on  Pow.  583,  &c.    and   the  cases 
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-  Dlkler  ia  pd^v^  to*  lease  ia  posaesdon  for  on^  two,  or  three  lives, 
or  for  thirty  years,  or  any  other  number  of  years  determiui^le  on 
one;  two,  oi:"  titfee  lives;  or  in  reversion  for  one>  two,  or  three  lives, 
cr  for  thirty  years,  or-  any  other  number  of  years  determinable  on 
fMie,  twb,  or  three  lives,  a  man  cannot  make  an  absolute  lease  in 
fKKB^ssioD  for  tlarty  years ;  but  an  absolute  lease  in  reversion,  for 
thirty  years  he  may.  (a) 

:  Whl!re  diere  is  a  power  to  grant  leases  in  possession,  but  not  by 
way  of  reversion  or  future  interest,  a  lease  per  verba  de  prcBseniiy 
i^ndt  contrary  to  the  power,  although  the  estate,  at  the  time. of 
granting  the  lease,  was  held  by  tenants  at  will,  or  from  year  to 
year;  if  at  the  time,  they  received  directions  from  the  grantor  of 
the  kase  to  pay  their  rent  to  the  lessee,  (b) 

So,  one  under  a  power  in  a  marriage  settlement  to  lease  for 
twenty-one  years,  in  possession,  but  not  in  reversion,  grants  a^  lease 
t0  his  only  daughter  for  twenty-one  years,  ^^  to  commence  Jrov^  the 
day  of  the  date,^  adjudged  a  good  lease,  (c) — It  was  held  that  the 
wmtl  ^^  from^  may  mean  either  inclusive  or  exclusive,  accordiog  to 
the  context  and  subject  matter ;  and  the  court  wiU  oonstrue,  it  so 
as  to'eflfectuate  the  deeds  of  parties,  and  not  to  destroy  them.  >  But 
the  authority  of  this  determination  has  been  much  questioned. 

Under  a  power  in  a  will  to  lease  in  possession,  and  not  in  reyer- 
sioD,alease  for  years,  executed  the  29th  of  March  to  the  then 
teUMit  in  possession,  habendvm^  as  to  the  arable  from  the  13th  of 
February  preceding,  and  as  to  the  pasture  from  the  5th  of  April 
then  next,  &c  under  a  yearly  rent,  payable  quarterly,  on  the  10th 
of  July,  10th  of  October,  10th  of  January,  and  10th  of  April,  is 
Tfrid  for  the  whole,  though  such  lease  were  according  to  the  custom 
of  the  country,  and  the  same  had  been  before  granted  by  the  person 
creating  the  power,  (rf) 

Undef  a  power  to  demise  for  twenty-one  years  in  possessicm^  and 
tiot  in  reversion,  a  lease  dated  in  fact  on  the  17th  of  February, 
180S,  habendum  from  the  25th  of  March  newt  ensuing  the  date 
thereof  is  good,  if  not  executed  and  delivered  till  after  the  25th  of 

(a)  Winter  t.  L0T«dar,  1  Ld.  Raym.  267.  Fow«U  on  Powers  433.  &c.  SagdA  on  Pow. 

(*)  G#odtitl#    d.  ClargM    v.  Funucan,  590,  &c.     Cniis.  Dig.  vol.  4,  p.  311. 

Doo^.  565.  {d)  Doe  d.  Allan  v.  Covert,  2  £aat.  376, 

(f)  Pugli  ▼.  J>ci]r«  of  Leeds,  Cowp.  714.  and  see   Doe  exdim.    Palteney  v.  Lady 

Freeman  d.  Venion  t.  West,  2  Wils.  165.  Cavan,  5  Dumf.  and  Xaat,  567. 
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March,  for  it  then  takes  effect  as  a  lease  in  possessiooiwithrefereiiQ? 
back  to  the  date  actually  expressed,  (a)  .  t ., 

One  had  power  in  effect  to  make  leases  for  the  lives  of  u^.  B*  vod 
C.  and  he  makes  a  lease  to  them  for  their  three  lives^  and  the  li£d  of 
the  longer  liver  of  them :  and  this  was  held  to  be  suiBcient- within 
the  power,  because,  for  three  lives  generally,  and  fcur  thfee  livesy  aed 
the  longer  Hver  of  them,  is  all  one,  since  without  such  words'  it 
would  have  gone  to  the  survivor. — So,  a  lease  to  one  for  three  lives^ 
or  to  three  for  their  lives,  is  all  one.  (6) 

Under  a  power  to  tenant  for  life  to  lease  for  ninety*nine  year% 
determinable  on  one,  two,  or  three  lives,  a  lease  for  ninety<4iuie 
years,  if  E.  H.  should  so  long  live,  to  commence  from  the  death  of 
J.  L.  and  W,  R.  (two  lives  on  which  a  subsisting  lease  for  years  was 
determinable)  was  held  ill.  (c) 

Where  a  man  makes  a  settlement  of  the  reversion  of  lands,  df»> 
mised  for  life  or  years,  to  the  use  of  one  for  life,  with  power  to  make 
leases  generally,  he  may  make  a  lease  during  the  continuance  oi  » 
former  lease,  to  commence  after  the  former ;  as  otherwise  his  power 
would  be  ineffectual. (c^)  ,fr 

So,  cL  fortiori^  if  a  power  expressly  enable  one  to  make  leases  in 
reversion,  such  a  lease  will  of  course  be  good  by  virtue  thereoC^ci) 

Under  a  power  to  make  leases  ^^  for  ninety-nine  years,  or  three 
lives  in  possession,  or  for  two  lives  in  possession,  and  one  in  rever- 
sion, or  for  one  life  in  possession,  and  two  in  reversion,^  the  party 
during  the  continuance  of  the  first  lease,  made  a  lease  for  life  to  T; 
and  the  question  was.  Whether  the  latter  lease,  being  made  whilst 
the.  lives  in  the  former  lease  were  in  being,  was  authorized  by  tl|e 
power  ?  By  two  of  the  justices,  out  of  three,  it  was  held,  that  had 
the  words,  "in  possession,*"  and  the  words  of  the  power  becia 
generally  to  make  leases,  the  case  had  been  strong  in  favour  oi  tb? 
lease,  the  settlement  being  of  a  reversion ;  but  the  power  being  ex- 
pressly to  make  leases  in  possession,  the  lease  in  reversion  was  not 
within  it ;  and  they  noticed  the  particular  wording  of  the  power  to 
make  leases,  namely,  "  for  two  lives  in  possession,^  and  one  in  rever- 
sion ;*"  or  "  one  in  possession,  and  two  in  reversion  (^  so  that  it  ap- 

(a)  Do©  d.   Coxe.   v.  Day,    10    East,  other.  5  M.  &  S.  40. 

428.  (d)  Earl  of  Coventry  v.  Dowager CounteaB 

(6)  Bac.  Abr.  tit.  Leases.  Alsop  v.  Pine,  of  Coventry.  1  Com.  R.  313. 

3  Keb.  44.  («)  Whitlock's  Case.    Sugd.   on.  Pow. 

(c)  Doe  d.  Copleston  v.  liiem  and  an-  583. 
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p«ur^,  that  die  «6ope  and  intent  was,  never  to  have  an  tstate  above 
three  lives  in  being  at  one  time,  (n) 

Th^  nature  of  a  l^ase  in  reyersion  ia  thifei :  In  the.  inoet  ample 
flense,  that  is  said  to  be  a  lease  in  reversion,  which  hath  its-  com-* 
menc^ment  at  a  future  day,  and  then  it  is  opposed  to  a  lease  in  pos- 
session; for  eVerf  lease  that  is  not  a  lease  in  possession,  in  this  sense 
is  said  to  be  a  lease  in  reversion.  Where  mention  is  made  of  leases 
in  reversion  of  a  power,  this  shall  be  intended  of  leases  to  commence 
after  the  end  of  a  present  interest  in  being ;  which  is  the  'second 
notion  of  a  lease  in  reversion.  But  as  a  lease  for  life  cannot  be 
made  to  eomrmence  at  a  future  day,  where  a  power  is  given  to  make 
leases  for  one  or  two  lives  in  reversion  and  to  make  leases  for  years, 
the  very  same  expression  (lease  in  reversion)  will  have,  a  difieneut 
signification  in  the  same  conveyance :  being  applied  to  a  lease  for 
life,  it  flhall  be  intended  of  a  concurrent  lease,  or  a  lease  of  tb^  re- 
version, viz.  a  lease  of  that  land  which  is  at  the  same  time  under  .a 
demise ;  and  then  it  is  not  to  commence  after  the  end  of  the  demise^ 
but  hath  a  present  commencement,  and  is  concurrent  with,  the  prior 
demise ;  but  being  applied  to  a  lease  for  years,  it  shall  be  intended 
as  a  lease  which  shall  take  its  effect  after  the  expiration  or  deter- 
mination of  a  lease  in  being.  (6) 

The  law,  therefore,  which  is  founded  in  reason  and  common  sense 
considers,  **  possessory*"  and  ^^  reversionary,^^  according  to  the  natural 
and  ordinary  import  of  those  terms,  (without  annexing  any  artificial 
idea  to  them,)  as  including  the  simple  ideas  of  time  presi^t,  and 
dme  to  come:  and  consequently,  that  every  subsisting  interest,  or 
time  not  present,  is  an  interest  or  time  to  come,  (e) 

The  circumstance  of  a  second  lease  for  years  being  granted  to  the 
same  lessee  who  holds  under  a  former  lease,  to  commence  after  the 
eipiration  of  sudi  former  lease,  does  not  operate  to  make  the  latter 
a  continuation  of  the  former  lease,  where  the  terms  are  granted  by 
dSflereut  deeds;  although  the  residue  of  the  time  to  come  after  the 
fermer  lease,  together  with  the  period  for  which  the  latter  lease  is 
granted,  do  not  in  length  of  time  exceed  the  limits  fixed  by  the 
p0wer :  for  the  latter  will,  notwithstanding,  be  considered  as  a  re- 
versionary lease,  as  much  as  if  it  had  been  granted  to  a  reversionary 
lessee,  (rf) 

(«)  Powell  on  Powers,  420.  8  Co.  70.  (c)  Powell  on  Powers,  434. 

(6)  LoTedaj  t.  Winter.  5  Mod.  245-378.        (d)  Doe  d.  Pulteney  v.  Lady  Cavan.    5 
S.C.  1  Com.  R.  37.  T.R.  567. 


rMvAi  il!  iUUider  «  fKywdr  to  dkmise  ibr  fourteen  jmm^  n . j/8«f€^-^fre 
mudeof  landfl^.&e;  hobemdumy  for  seven  year^-.iaid.8o.i]P9i9,aftvf9lr 
3Xeara  j^.teven.jrears,  the  latter  it  seems,  wouldbe  but  a0OAtinumc#> 
of  the  former  leiin,  and  an  addition  to  it»  aoidnpt  AiremauEU^ei^ai^ 
fiHure.  interest  (ft)  •  .  .       ■•  i  .  •:  m-m^'j 

If. there  be  apower  to  make  leases  in  possession  exf>resslyv^hid>r 
attadies  upon,  an  estate,  part  of  which  is  in  possessicin,  and  cither; 
part  thereof  Jn  reversion,  at  the  creation  of  the  power  j^th^  dona^. 
of  the  power  may  immediately  make  leases  in  possession  of- the 
estate  in  reversion,  as  well  as  of  that  in  possession :  for  in  such.cas^ 
the  word  ^^  possession,'"  in  the  power,  refers  to  the  lease,  and  notitO' 
the  land.  (6)  ;      .     .    /-.  ■ 

But  it  seems,  that  if  a  power  enable  any  one  to  make  leases  in,- 
reversibnf  as  well  .as  in  possession,  and  some  part  of  the  landaobjeeti 
to.the  power  bein  possession,  and  other  part  of  itin  reversjum*  ha- 
cannot  make  a. lease  in  possession  and  another  lease  in  reversionicf 
the  same  land;  but  his  power  to  make  leases  in  reversi<m,  wdUU  he* 
confined  to  such  land  as  was  not  then  in  possession  :  and  nofo  tbtt 
distinction^  between  these  two  cases,  (e)  ]  •  i ;  h. 

By  aot  of  .parliament  tenant  for  life  was  empowered,  to.  gnsnt 
leases  for  any  term  not  exceeding  ninety-nine  years^  so  as  evfigr 
suoh.leasei or  leases  be  made  to  take  effect  either  in  possessioBi,"orr 
immediately  after  the  determination  of  the  leases  then  subsisting, 
tl^^^eof  respectively,  and  so  as  in  every  such  lease  there  be  reservedf 
payable  during  the  continuance  of  the  term  and  estate  thei^bytcr. 
be  granted,  the  best  and  most  beneficial  yearly  rent  or  renta 
Part  of  the  estate  being  let  upon  leases,  which,  in  due  coursei 
would  expire  on  the  10th  October,  1791,  the  tenant  for  life,  in  con*, 
sequence  of  one  bargain,  executed  at  the  same  time  two  leasee  ei 
that  part  of  the  estate,  one  bearing  date  the  4th  May,  1787,  fcv. 
the  tejon  of  thirty  years,  to  commence  on  the  10th  October,,  1781^ 
and  the  other  bearing  date  4th  June,  1787,  for  the  term  of  sixtyr 
three  years,  to  commence  10th  October,  1821 .:  held,  that  this  latter 
lease  was  void,  inasmuch  as  it  was  not  to  take  eQect  immedis^ly 
after  the  determination  of  the  subsisting  lease  (d) 

(a)  Hennings  v.  Brabason.     1  Lev.  45.  (c)  Powell  on  Powers,  427.    Winter  v. 

Goodrightd.  Hall  v.Richardson.  8 T.R.46«.  Loreday.  1  Com. R .  37.  Sugdenon  Powen» 

{h)  Powell  on  Powers,  425.     Bac.  Abr.  587, 

tit.  Leases.  Fox  v.  Priclcwood.     Cro.  Jac.  (d)  Doe  d.  Sutton  v.  Harvey.    1  B8ni.& 

347.    Sugden  on  Powers,  585  n.  Ores.  426.  2  Dowl.  &  RyL  569.  S.  t. 
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'^If  ff  pdf^^irer  be-<i9ei)tedto  emAle  a  tenant  for  life  to  make  leases 
fMr''dde,"tiii^5'6^'three  'Bves,  or  for*  any  term  or  number  of  years, 
ifeU<raiitMdiIe'  updn  oM)  two>  of  three  lives,  mpossestkm,  fcc.  of 
silchr'iittrt'OppftitsysiBd  so  mudi  only  of  the  manors,  Sscw  of  the 
orator  of  the  power,  as  are  then  demised  or  granted'  for  any  sudi 
tikqEie^'fcc.^''no>)ands  or  hereditaments  can  be  demised  under  such  a 
pKnri?,  Ibut  what  are  at  the  time  of  the  execution  of  the  power  under 
kwiefar<>ne,  two,  or  three  concurrent  lives,  or  for  any  t«nn  of 
y«Hrfi^  detenminable  upon  one,  two,  or  three  concurrent  lives;  for 
the  meming  of  sudi  restriction  is,  that  the  candles  shall  be  all' 
burning  at  the  same  time,  (a) 

A  power  to  make  a  lease  for  three  lives  was  held  not  to  be  well 
executed  in  law,  by  a  lease  for  ninety-nine  years,  determinable  upon 
three  lives.  The  reason  seems  to  be,  that  the  estates  are  diffin^ent, 
one  beii^  a  freehold^  and  the  other  a  chattel.  Such  was  the  oon* 
struodon  in  IFAtf^oci^^^.  case,  and  such  seems^now  to  be  the  settled 
mie  of  law,  notwithstanding  that  the  Judges,  in  one  case  thought 
the  construction  too  nice,  and  contrary  to  the  intent  of  the  parties, 
and  though  determinations  to  the  contrary  are  in  the  bookst.  (6) 

Aft  estate  was  settled  on  several  tenants  for  life  in  suoeessibn 
with  remainders  in  tail,  with  power  to  every  tenant  for  life,  from 
time  to  time  by  indenture  to  make  leases  for  any  term  or  -number 
of  years,  not  exceeding  twenty-one  years,  or  for  the  life  or  ^  lives  of 
afiy  one,  two,  or  three  persons,  so  as  no  greater  estate  than  for  three 
Kves  be  at  any  one  time  in  being  in  any  part  of  the  premises  aikl 
so  as  the  ancient  yearly  rent,  &c.  be  reserved.  Held  first,  that  the 
power  only  authorizsed  either  a  chattel  lease  not  exceeding  twenty- 
one  years,  or  a  frediold  lease  not  exceeding  three  lives,  and  that  a 
lease  l^  tenant  for  life  for  ninety-nine  years  determinabk' on  lives, 
as  it  ndgbt  exceed  twenty-^one  years,  was  void  at  law,  and  was  liot 
e^en  good  pm  tanto  for  the  twenty-one  years ;  but  the  special  ver- 
dict finding  that  the  tenant  in  tail  had  received  the  rent  reserved  by 
such  lease  accruing  after  the  death  of  the  tenant  for  life  who  made 
it,  aiid  who  had  not  given  any  notice  to  quit,  Held  secondly,  that 
the  receipt  of  rent  was  evidence  of  a  tenancy,  the  particular  des- 

(«)F<nr#]looPowe|r8,>ll*Doed.W7Qd-  tie  r.  Popham.  2  Stnn.  992.  Breen  v. 
bsBT.  Halcombe,  7T.  R.713.  Sugdenon  Boulton.  3  Keb.  745.  Bac.  Abr.  tit. 
Fow«,  604.  Leues. 

(»)  wutiQck»c>«*  aju»p.7a  B|it- 
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eription  4^  which  it  was  for  the  jm^  to-  decide  upon,  asid  fbr  -the 
defect  of  the  special  verdict  in  this  respect,  a  imntre  de  ikmro  wa^ 
awarded ;  but  the  Court  intimated  that  under  the  drciuiiirtane^sof 

m 

the  ease,  and  the  disparity  of  the  rent  reserved  being  4f^<  Jb.f  whfle 
the  rack-rent  vahie  -was  60/.  a  jear,  (though  one  of  the  lessees  had 
been  presented  by  the  homage  as  tenant  after  the  death  of  the^tettittit 
for  life,  and  admitted  by  the  lord^s  steward,  and  the*  41. 3i9.  reseii^ 
was  more  than  the  ancient  rent,)  a  jury  would  be  stHongly  jadviaed^ 
to  decide  against  a  tenancy  from  year  to  year,  {a) 

Powers  to  lease  habendum  for  lives  or  years,  may  be  eidier  abMH 
lutely  for  one,  two,  or  three  lives ;  or  for  an  absolute  term  of  years^ 
as  for  thirty  years ;  or  qualified,  as  for  any  number  .of  years,  de^ 
terminable  upon  one,  two,  or  three  lives.  "*. 

A  man,  having  a  power  to  grant  leases,  may  do  less  than  fuch 
power  enables  him  to  do ;  or,  if  he  do  more,  it  shall  be  good  to  tb^ 
extent  of  his  power.  • 

Thus,  under  a  power  to  lease  "  for  the  term  of  21  years,"  the 
party  may  grant  a  lease  for  14.  (6)  So,  where  the  city  of  LondM 
under  a  power  granted  by  act  of  parliament  to  lease  for  one  md 
one-and-twenty  years,  granted  a  lease  for  one-and-twenty^  it  Was 
held  no  variance  upon  oyer  of  the  indenture  in  which  such  power 
was  recited,  (c) 

So,  if  a  man  hath  power  to  lease  for  ten  years,  and  he  leaseth 
for  twenty  years,  the  lease  for  twenty  years  shall  be  good  for  ten 
years  of  the  twenty  in  equity ;  and  so  it  has  been  settled  several 
times,  (e^) 

So,  where  tenant  for  life  had  power  to  let  leases  for  twenty^one 
years  in  possession,  and  he  made  a  lease  for  twenty-six  years,  with* 
out  referring  to  the  power ;  it  was  held  that  the  first  lease  should 
be  presumed  to  have  been  surrendered,  and  the  remainder-man 
should  be  bound  for  twenty-one  years  of  the  new  lease,  (e) 

If  a  man  pursues^  all  the  requisites  within  his  power,  though  he 
does  it  by  more  deeds  than  are  necessary,  it  will  be  good,  (f) 

A  power  may  be  executed  at  different  times,  if  not  folly  executed 

(a)  Roe  d.  Bran«  r.  Pridewix.  10  East  (rf)  1  Chan.  Ca.  «5.  Mayor  of  London 

158.  T.  Tench.   7  Mod.  173.   9  Bamai^.  166. 

(6)  lBh«rwood  v.  Oldknow.    3  M.  &  S.  S.  C.                                                        "  •  ^ 

383.  («)  Campbell  v.  Leach.    Amb.  740. 

(c)  Bac.  Abr.  tit.  Leuee*  (/)  Com.  IH|r.  tzt.^oir.  (C.  34  ^ 
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at  first,  i^iovided  that  the  party,  in  the  whole  execution,  does  not 
tnnsgreBS  the  limits  of  the  power,  (a) 

TherefcNre  if  a  woman,  seised  of  an  estate  for  life,  with  a  power 
to  lease  for  tlunee  lives,  or  twenty-one  years,  marries,  and  then  she 
and  her  ^usbwnd  join  in  making  the  lease,  and  the  husband  and  wife 
both. die:  before  the  le^se  is  expired ;  h^e,  though  the  huaband,  in 
ij^t  of  his  wife,!  and  she  in  her  own,  are  possessed  of  sa  estate  for 
li£e,  and  therefore  can  as  owners  make  a  lease,  and  there  appears  no 
intention  of  the  parties,  {imagining  perhaps  that  they  should  have 
outlived  the' lease,)  that  this  lease  should  be  made  by  virtue  of  the 
power ;  yet  because  the  lease,  supposing  it  made  by  them  as  owners, 
cannot  have  the  effect  the  parties  intended,  for  some  it  would  have, 
(viz.  it  would  be  a  good  lease  during  the  lives  of  the  husband  and 
wife,)  yet  because  it  cannot  have  all,  it  shall  be  esteemed  to  be  made 
by  virtue  of  the  power.  (6) 

If  the  deed  has  not  a  full  operation,  except  where  it  is  in  execu<- 
tioD  of  tlie  power,  it  will  notwithstanding  be  good :  as  if  tenant  for 
Itfe  make  a  lease,  without  taking  notice  of  his  power,  it  shall  be  an 
execution  of  his  power  to  make  leases ;  for  otherwise  the  lease  will 
not  have  an  effectual  continuance,  {c) 

fi.  With  respect  to  the  rerU. 

There  are  two  methods  of  leasing  in  common  use  in  this  kingdom ; 
at  the  best  rent,  and  upon  fines,  which  as  the  lives  or  leases  drop^  are 
OQBsdered  among  the  annual  profits. 

The  latter  mode  is  not  very  common  in  England,  where  the  power 
of  leasing  usually  introduced  in  settlements  requires  the  best  rent  to 
b^  jeaerved,  aad  expressly  prohibits  the  taking  of  any  fine  or  pre- 
mium :  (d)  and  it  has  been  resolved,  that  the  best  rent  means  the 
beat  rack  rent  that  can  reasonably  be  required  by  a  landlord,  taking 
all  the  requisites  of  a  good  tenant  for  the  permanent  benefit  of  the 
estate,  into  the  account  (6) 

Whei^  a  lease  is  made  under  a  power  requiring  the  best  rent  to 
be  reserved,  the  question  whether  the  best  rent  has  been  reserved 
must  be  left  to  a  jury. — Improvements  by  the  tenant  will  not  au- 
thorize a  lease  at  an  undervalue,  (/)  and  if  a  fine  be  taken,  the  lease 

(«)  WoolsUm  ir.  Woolstoiu  %  Bl.  R.  t83.        (0)  Doe  d.  Lawton  v«  Radobfie,  10 East, 

\k)  Xbonilanaon  t.  Di^Uao.  1  P.  Wima.  378. 
149.    10  3Iod.  35.  (/)  Roe  d.  Berkeley  v.  Arehbithop  of 

(r>  King  ▼.  Mfi^iing*    1  VcnL  2Sd-i38.  York,  6  East,  86.  and  see  Doe  d.  Griffith* 

(4)  Si^|;dexi  9a  P<m«rs»  d05, 6*  608.  v.  Lloyd,  3  £sp.  Rep.  78. 
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otttnot  be  auiypoittedy  tiiough  the  rent  be  ever  ao  ^Aoaiderabfew.  r  The 
fiuirraider  of  an  ^dsthig  lease,  and  the  grant4>f  a  new  one  at  aori^rf 
creased  rent,  is  not  equivalent  to  taking  a  fine. (a)  .    .  ».     i:-< 

'  Power  to  lease  so  that  there  be  reserved  the  best  rent  ^'  without 
taking  any  sum*  or  sums  of  money,  or  other  thing,  lor  or  in  lieu  of-« 
fine;^  P^i^y  granted  a  lease  by  indenture  dated  15th  Octob«r<,  to 
commence,  as  to  the  meadow  land,  &om  ISth  February  last^  «8)tD 
the  pasturage,  from  25th  of  March,  and  as  to  messuage,  from  ISth 
of  Kay^  at  a  certain  rent,  payable  half  yearly,  on  11th  Novcanbec 
and  ^th  March ;  and  reserved  the  first  half  year  payable  on  -the 
next  11th  of  November,  twenty-seven  days. after  the  date  of  the 
lease ;  this  was  held  not  to  be  taking  a  sum  of  money  fior  a  fiaei 
being  in  consideration  of  a  previous  occupation.  (6)  *  :  >«  r 

'  A  power  tomake  leases  of  lands  in  A.  at  the  most  reni^  and  laada 
in  B,  at  ^^  the  ustuU,  or  other  the  most  rent^^  was  held  to  warrantria 
lease  of  lands  in  B.  upon  a  fine,  and  at  a  reserved  rent,  whicdi  anmt 
exceeded  the  rent  reserved  upon  a  former  lease,  in  being  at  the  lime 
of  the  creation  of  the  power,  and  upon  which  lease  the  party  creatioig 
the  power  had  also  taken  a  fine,  (e)  "•       / 

In  a  power  to  grant  building  leases,  the  term,  best  renti  msat^ 
although  not  so  expressed,  be  understood  to  mean  the  beatreot^ 
which  can  be  obtained  with  reference  to  the  gross  sum  to  be  laid  out 
by  the  tenant  in  buildings  or  improvements,  {d)  ..  ^ 

A  lease  at  43/.  a  year,  granted  under  a  power  directing  the  best 
rent  to  be  reserved,  cannot  be  impeached  merely  by  showing  that 
the  lessor  rejected  at  the  time  two  specific  offers,  one  of  50L  and 
another  from  50/.  to  60/.  from  other  tenants,  though  the  responsi* 
bility  of  such  other  tenants  could  not  be  disproved ;  for  in  the 
exercise  of  such  a  power,  where  fairly  intended  and  no  fine  or  other 
collateral  consideration  is  received  or  injurious  partiality  plainlj 
manifested  by  the  lessor,  all  other  requisites  of  a  good  tenant  are  td 
be  regarded,  as  weU  as  the  mere  amount  of  the  rent  offered^  aillel» 
something  extravagantly  wrong  in  the  bargain  for  rent  be 
shown.  (c>  t- 

The  sufficiency  of  the  rent  must  be  governed  by  the  consideratioil 
on  whom  the  onus  of  the  repair  is  throvm.  (/) 

(a)  Sugdenon  Powers,  605,  6. 608.  (e)Doe  d.  Lawton  v.  Radcliffe.  10  East, 

(6)  Isherwood  v.  Oldknow.  3  M.&S.382.  278. 

•  -(c)  Doe  d.  Newnham  v.  Creed,  4  M.  &  (/)  Doe  d.BromIe7  v.Bettiaon,  Vt  iMtX^ 

S.  371.  305.                                                         ': 

(d)  Sugden  on  Powers,  513. 
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'A  pa#^r  *wittfr  gfvenr  to  lease  for.  twentj-^me  yeMSTeBerVingtlBe 
Ite^' i^ent,  'SO  as  the  lease  should  not  contain  aii3r  clause  whoreby 
authority  should  be  given  to  the  lessee  to  conunit  ifaiste^;  or 
whereby  he  should  be  exempted  from  punishment  for  oomnrittlng 
waste,  and  so  as  such  lease  should  contain  such  odier  eonditioiiB, 
arvenants^and  rdstrictibns^  as  were  generally  inserted  according  to 
the  asi^  of  ^oumtriel^  where  the  premises  were  situate..  It  was 
b^  that  a  lease  was  good,  though  the  lessor  thereby  todi  on  him*^ 
self  the  repairs  of  di6  mansion-house  (excepting  the  glass  windows), 
aod  <x>Tenanted  that  if  he  did  not  repair  it  within  three  months  after 
notice,  liie  tenant  might  do  so,  and  deduct  the  expense  out  of  the 
rent  reserved ;  and  though  the  lessor  covenanted  in  ccmsideradon 
of  a  large  sum  to  be  laid  out  by  the  lessee  in  the  repair  of  the  pre* 
ttises  in  the  first  instance,  to  renew  during  his  the  lessor^s  life^  at 
the  request  of  the  lessee,  his  executors,  &g.  on  the  sieune  tetms ; 
because  this  covenant  only  bound  the  lessor  himself,  and  if  the.best 
tent  were  not  reserved  upon  such  renewal,  the  lease  would  be  void 
against  the  remainder-man.  (a) 

Where  tenant  for  life,  bound  to  reserve  the  best  rent,  lets  the 
premises  on  a  repldring  lease,  and  after  the  improvements  have 
taken  place,  accepts  a  surrender  and  grants  a  fresh  term,  he  nmst 
reserve  the  best  rent  that  can  be  then  obtained,  (b)  But  a  Court 
of  Equity  may  give  relief  for  that  part  of  the  term  which  remained 
uneocpired  at  the  period  of  the  surrender.  (6) 
<  By  act  of  parliament  tenant  for  life  was  empowered  to  grant 
leases  for  any  term  not  exceeding  ninety-nine  years,  so  as  every 
sBoh  lease  or  leases  be  made  to  take  effect,  either  in  possession,  or 
ittmediatdy  after  the  determination  of  the  leases  then  subsisting 
thereof  respectively,  and  so  as  in  every  such  lease  there  be  reserved, 
payable  during  the  continuance  of  the  term  and  estate  thereby  to 
be  granted^  the  best  and  most  beneficial  yearly  rent  or  rents.  Part 
oC'the  estate  being  let  upon  leases  which,  in  due  course^  would  ex- 
pire on  the  10th  October,  1791,  the  tenant  for  life,  in  consequenoe 
ct  one  bargain,  executed  at  the  same  time  two  leases  of  that  part  of 
Ihr  estate,  oaebeaitng  date  the  4th  May,  1787,  for  the  term  of 
thirty  years,  to  commeaoce  on  the  10th  October,  1791^  and  the  jother 

(«)  Doe  (L.Brcwrt^CT  ▼•  Bettwon.    12        (6)  Do«  (L  Giifttfia  y.  'UoydjS  fiwi. 
fiwt.ijbs]  '  ilep.78. 
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bearing  date  4th  June,  1787,  for  the  term  of-  sixty-lliree  years,  to 
commence  10th  October,  1821. 

The  first  of  these  two  leases  reserved  a  rent  of  270/.^  the  secbnd 
reserved  only  1^01.  By  a  clause  in  the  second  leate  the  tenant  was 
bound  to  rebuild,  either  before  the  expiration  of  the  term  granted 
by  the  first  lease,  or  within  the  first  year  of  the  term  granted  by 
the  second.  Sembte.  That  although  the  rents  reserved  by  the  two 
leases  might  be  the  most  beneficial,  as  between  the  lessor  and  lesMeei 
yet  they  were  not  so  between  the  tenant  for  life  and  the  reversioner, 
and  that,  upon  that  account  also,  the  second  lease  was  vdld.  (a)' 

If  a  power  be  to  make  leases,  rendering  the  (mcient  rent,  ahaae 
which  does  not  reserve  it  will  be  void :  as,  if  the  party  leases  tW6' 
acres  with  other  land,  and  reserves  the  rent  of  the  two  acres  for  tb^' 
whole,  (h)  By  a  reservation  in  a  power  to  lease  of  the  ancieni  and' 
accustomed  rent,  is  to  be  understood  that  which  was  reserved  at  ^ti^ 
creation  of  the  power,  if  a  lease  were  then  in  being ;  or  that  which 
was  last  before  reserved,  if  no  lease  were  then  in  being ;  for  he  whd 
created  such  a  power  intended  no  more  than  that  the  lessor  and 
lessee  should  not  be  able  to  put  the  estate  in  a  worse  condition  thaii 
it  was  in  when  the  power  was  created,  but  should  keep  it  in  the 
same  plight  and  condition  at  least,  as  it  was  in  when  so  setd^ 
This  was  the  opinion  of  Lord  HoUj  who  also  observed,  that  wiA^ 
out  a  certainty,  the  power  could  not  be  executed  even  by  reserving 
a  sum  in  particular ;  and,  therefore,  he  gave  it  as  his  opinion,  XhUt 
upon  any  settlement  where  a  power  was  reserved  to  the  tenant  for 
life  to  make  leases  of  the  lands  in  that  settlement  (which  were  an^ 
ciently  and  accustomably  demised,  and  whereof  fines  had  been 
taken),  at  the  ancient,  usual  and  accustomable  rent,  for  three  lives, 
for  one-and-twenty  years,  or  any  other  number  of  years  determinii^ 
ble  on  three  lives,  that  rent  which  was  then  or  last  before  reserved 
upon  a  lease  in  being  of  the  same  lands,  or  on  a  lease  which  expik^ 
last  before  the  time  of  the  settlement  made,  must  be  the  sum  and 
no  other,  (c) 

But  Lord  Cowper^  in  the  same  case,  doubted  as  to  this  point,  aiid 
suggested,  that  suppose  lands  were  leased  once  at  a  greater  and  twice 
at  a  lesser  rent,  he  took  the  rent  of  the  former  lease  to  be  the  ancient 

(a)  Doe  d.  Sutton  v.  Harvey.  1.  Barn.    d.  Bartlett.  v.  Rendle.    3  M.  &  S.  99. 
&  Cres.  426.  2  Dowl.  &  Rjl.  589.  S.  C.  (c)  Orbj  v.  JVIohun,  2  Vern.  531-54«. 

(6)  Com.  Dig.  tit.  "Poir."  (C.  6.)  Doe     Bac  Abr.  tit.  Leases.  Sugd.  on  Pow.  616. 
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leat ;  the  last  Jease  might  be  made  by  him  that  had  the  fee^  who  was 
not  bound  to  reserve  the  ancient  rent,  but  might  let  it  for  nothing 
if  he  pleased.*T-So9  his  lordship  thought  that  this  rule  would  like- 
wise not  apply  to  lands  anciently  demised,  whereof  fines  had  been 
taken ;  for  there  the  rents  were  more  or  less,  as  the  fines  were  higher 
or  lower,  (a)    . 

.  But  it  seems  that,  if  the  custom  of  the  country  where  the  lands 
1^  be  to  leaae  partly  on  a  rent,  and  to  take  a  fine  for  the  remaining 
Yalue^  thei^  Lord  Holfs  mode  of  ascertaining  the  ancient  rent  is 
most  reasonable. — So,  if  such  power  be  to  lease,  reserving  so  much 
yearly  rent  or  more  as  hath  ^^  been  most  accustomably^  yielded  or 
paid  within  twenty  years  next  before  such  lease  thereof  made,  the 
rent  reserved  within  the  twenty  years  must  be  the  measure  of  the 
reservation  upon  leases  made  by  virtue  of  such  power,  although  a 
greater  rent  hath  been  reserved  before  the  twenty  years,  (b) 

But  if  9ef)eral  rents  have  been  reserved  within  the  twenty  years 
referred  to.  Lord  Haifa  rule  seems  in  that  case  the  most  proper  to 
go  by :  unless  the  leases  on  which  the  rent  has  been  reserved  within 
the  twenty  years  have  been  sometimes .  with  fines  and  sometimes 
without,  in  which  ca,se  Lord  Cowper's  rule  seems  best  (6) 

Where,  lands  have  never  been  leased,  and  a  power  is  giveil  to  de- 
mise them,  reserving  such  rent  as  was  reserved  for  them  within  the 
two  preceding  years,  a  lease  may  be  made  of  them,  reserving  any 
rent  that  the  lessor  pleases,  (c) 

Tenant  for  life  under  a  power  in  a  settlement  to  lease  at  the 
«  usual  lent^  may  demise  upon  reserving  the  usual  fines  and  rent, 
where  the  usual  ptofit  had  heretofore  been  made  by  fines ;  for  if  the 
trustees  under  the  settlement  were  obliged  to  let  the  lands  at  a 
rack^renty  it  might  be  quite  inconsistent  with  the  nature  of  these 
eBtate&>(iJ) 

'  .Where  a  power  was  given  to  a  tenant  for  life  to  make  leases,  with 
cr  without  fine,  rendering  such  rents  and  services  as  he  should  think 
fit;  and  he  made  a  lease  without  rendering  any  rent,  the  lease  was 
held  good,  (tf) 

(«)  Orbr  T.  Mohun,  2  Vera.  531-542.  (d)  Right  d.  Basset  v.  Thomas,  3  Burr. 

B«e.  Abr,  tit.  Lea«MU  Sogden  on  PoTrers,  1442-1446.  Doeexdim.Newnhaniy.Crtted. 

616.  4  Maule  tc  Sel.  371.   Sugden  on  Powers, 

(hi)  Powell  on  Powers.  551.  610. 

(r)  Camberford's  case,  2  Roll.  Abr.  262.  (e)  Talbot  v.  Tipper,  Skin.  427. 
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If  a  koe  be  made  under  a  power  |o  deouee^  fVMraagrAlt  tMf 
and  aocjent  jait»  and  the  rent  i«aerved  be  not  oonlannable  txi4il 
both  in  quantity  and  quality^  and  manner  of  reaer««tm-  a]|M^,4^ 
lease  (it  is  said)  will  be  void,  (a)  .rtj 

Thus  where  rent  anciently  payable  in  goLd^  w«e  in  a  new  \mm 
under  a  power  so  restricted  made  payable  in  silver^  such  leasa-wmUl' 
not  bind ;  for  the  Tariation  may  be  prejudicial  td  the  mmUniiii 
man.  But  a  reservation  of  <^  eight  bushels^  where  f^a  qaat^Jit 
coTrT  was  mentionjed  in  the  power,  will  be  good ;  for  the  xamJAmiW 
only  in  words. (fr)  tm^-tir 

If  a  tenant  in  tail  be  of  two  farms,  under  a  settlement,  ona  j4( 
which  has  been  always  let  at  20/.  rent,  and  the  oth^  for  102,. 
he  may  not,  (it  is  said,)  by  virtue  of  such  power,  make  a 
both  for  twenty-one  years,  rendering  an  entire  roit  of  SOLib)      . , ,<«| 

So»  two  farms,  usually  let  to  separate  tenants,  cannot  be  kt  bf  Mi 
lease  to  one  tenant,  by  82  H.  8.  c.  28.  though  a  greater  rent  be jp^ 
served  (o)  ...» 

For  the  intent  of  such  reservation  is,  not  only  that  the  old  muQt  flff 
money  shall  be  reserved,  but  that  it  shall  be  issuing  out  of  th^444 
land.(d)  .,.?,„ 

Improving  the  estate  will  not  be  considered  such  an  alteration  as 
varies  the  rent,  by  making  it  to  issue  out  of  other  hereditaments  thin 
those  contained  in  the  power:  as  where  the  tenant  entered  and  buil^ 
a  new  house  upon  the  land,  and  then  made  a  lease  for  twenty-^yit 
years,  reserving  only  the  ancient  rent,  &c.  the  court  would  not  suff^ 
an  objection  to  it  to  be  argued,  {e)  < , 

If  in  a  power  to  lease  it  be  provided,  that  two  parts  in  three  of  tha 
proved  value  be  reserved  as  a  rent,  the  reservation  may  be  made  i^k  , 
the  tenns  of  the  power ;  and  the  constant  payment  of  such  a  suiiit4|i 
amounted  to  that  at  the  time  of  making  such  a  lease,  will  he  giffnj^' 
whether  the  tenements  that  are  the  subjects  of  it  rise  or  faU  ig 
value.  (/)  J 

But  in  general,  it  seems  necessary,  that  the  sum  intended  to  be^MH 
served  under  such  provisoes  in  family  settlements  and  oonvayaaoeay 
diould  be  spedfieaU/jf  stated  in  the  lease :  for  otherwise  the  rfmaJnAff 

(a)  Powell  on  Powers,  551.  {d)  Powell  on  Powen,  554. 

(6)  Mountjoj*!  cue,  5  Co.  $-6.  (e)  Read  v.  Nasb,  1  Leon.  147. 

(c)Hodg]dn«onne  T.Wood,  Cro.  Car.  (/)  Powell  on  Powew,  555    f  Cfauu 

23.  Rep.  8t. 


VMilcM,  Aim  Ae  i^ewi  nation  may  not  be  made  in  the  %aiff^^olrMs 
gMkjdf  terarii  as  the  power  itself  is ;  as,  by  8im|riy  traoffcribin^  (he 
daiue  Tespeeting  the  reservation  of  the  anrient  And  accustoniieible 
MM^  Ir&vili  the  itntnlm^t  creating  the  power  to  lease,  into  the  l^e, 
\tlm[\\g'Ai&  neoesrity  of  averring  and  proving  what  was  the  ancient 
tterastoiBJBibte  pent  to  the  tenant  for  life  or  remaimleriman.ftf) 
fin*  life  with  power  to  make  leases  of  all  lands  andently^de^ 
rBs^rrmg  the  ancient  rents  or  more,  and  of  other  lands  tes^rv- 
ing  the  best  and  most  improved  rents  that  could  be  got,  makes' a 
of  |tert  of  the  premises  usuaUy  demised  reserving  **  the  old 
rents  ;^  and  a  lease  of  other  part  not  usually  demised, 
^  such  sum  of  money  as  should  amount  to  the  best  and 
moat  ioiproved  ye^y  rent :'". both  these  leases  were  held  to  be  void 
mt^^^kuk  the  remainder-man ;  the  first  not  being  warranted  by  the 
flower, 'Mid  the  other  for  the  uncertainty  of  it.  (6) 

So,  where  tenant  for  life  had  made  a  lease  of  the  lands  not  usually 
ItttiBii,  lesertmg  therefore  the  best  and  most  approved  rents  fo^  the 
kiuii?'l»cordii^  to  the  words  of  the  power ;  this  was  held  to  be'  so 
utterly  uncertain,  that  nothing  was  offered  to  support  it.(c) 

Alt  where  such  rent  is  ascertainable,  it  is  otherwise,  for  idtnef^m 
etiqubd  tertwrn  reddi  potest — Therefore,  where  a  power  was,  by  a 
settlement,  to  make  leases  of  land  anciently  demised,  reserving  at 
least  I'M.  for  every  Cheshire  acre,  and  a  lease  was  made  of  all  the 
htnia  anckntly  demised,  reserving  all  the  rent  intended  to  be  re- 
served :  though  these  words  were  very  general  and  uncertain  "in  them* 
sdvea,  the  reservation  was  held  good,  because  it  might  easily  be 
by  the  reference  of  the  12d.  at  least  for  every  Cheshire 
for  it  is  known  what  a  Cheshire  acre  is,  and  that  may  by  ad- 
litiiiiiifiiiMit  be  at  all  times  ascertained,  and  depends  not  upon  un- 
tertidii  Evidence,  (d) 

If  the  lease  be  of  lands  subjected  to  a  power,  together  with  other 
iMdv  not  so  subjected,  and  there  be  equivocal  words,  under  whic*  the 
ilMiialioit  of  the  rent  may  be  referred  to,  namely,  whether  to  the 
on  which  the  power  attaches,  or  otherwise,  and  the  lease 


(•)  Orl»f  T.  Mohun.  2  Venu  531-54$.    daunt,  6  Bro.  Cas.  in  Par.  145. 
f  B^  JPad.  C.  f48.      Gibb,  Eq,  R.  45.        (r)  Powell  ut  ante. 
<^/C.  (,i)  Bar.  Abr.  tit.  LeasM.  .'^  Cbah.  Bap^ 

(M  ^       .  Dowvger  HaaUton  ▼.  Mor-     61.  76. 
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cannot  tal(£  eifect  imless  the  rent  be  to  issue  mit  of  dioie  premlles ; 
then  the  better  opinion  seems  to  be,  that  tJb^e  reserratmn  shall  Tbe 
taken  as  referable  only  to  the  premises  subjected  to  tiie  powers  juid 
that  by  that  means  the  lease  may  be  made  good.(a)  7  > 

When  a  power  was  to  lease  certain  lands  at  theandent>ient;  and 
a  lease  was  granted  of  several  parcels  of  the  lands,  receiving  a  sepa- 
rate rent  for  each  separate  parcel ;  and  the  lease  was  void  as  toane 
of  the  parcels  because  the  ancient  rent  for  that  parcel  was  not>Be- 
served;  the  lease  was  nevertheless  held  good  for  the  other  paioeb 
upon  which  the  ancient  rent  was  reserved  (6) 

If  there  be  a  difference  as  to  the  time  of  thepayment  of  the  mat, 
so  that  it  be  not  payable  at  the  same  periods*  as  anciently,  that  «itt 
vitiate  a  lease,  under  a  power  restricted  to  hk  made,  rendering  the 
^rue  and  ancient  rent  (c)  Thus  a  reservation  of  the  rent  at  two  da]ii% 
where  the  rent  was  formerly  reserved  and  payable  at  four  days,  mm 
held,in  Jfoun/^^s  case,(d)  to  make  the  grant  and  rendervoid;  beeause 
it  was  ad  nocumentumy  to  the  injury  of  the  heirs  in  tail,  which  was 
restrained  by  the  statute  that  created  the  power:  for  it  was  more 
beneficial  for  them  to  have  it  paid  at  four  feasts  than  two;  and  all 
beneficial  qualities  of  the  rent  ought  to  be  reserved  and  observed*(e) 

In  this  respect,  leases  under  powers  in  settlements  differ  from  ec- 
clesiastical leases  under  13  Elix.  (of  which  hereafter,)  for  in  theni^a 
reservation  at  two  days  when  the  rent  was  payable  formerly  at  foinr 
days  does  not  vitiate  the  lease,  because  the  statute  does  not  avoid 
such  lease  if  the  accustomed  yearly  rent  or  more  be  reserved.  (^ 

The  whole  rent  must  be  payable  annually  during  the  whole  teno; 
for  the  design  of  the  donor  is  not  answered,  unless  a  ocmtznual 
revenue  be  yearly  payable  by  compulsion  of  law,  and  not  in  expedt- 
ancy,  or  in  futuro,{g)  -r 

But,  under  a  power  to  make  leases,  reserving  the  ancient  yearly 
•  rent  annually,  yet  if  it  were  reserved  upon  a  day  before  the  year 
was  up,  as  if  the  year  ended  at  Christmas^  and  it  was  reserved  at 
Michaelmas^  it  would  be  well  pursuant  to  the  power.  (A) 

(a)   Powell  on  Powers,  567.    How  v.  («)   32  H.  8.  c.  28. 

Whitfield,  1  VenU  538.  King  v.  Melling,  (/)  Baugh  v.  Haines.  Cro.  jBc;r6.  Eiri 

1  Vent.  228.  Coventry  v.  Countess  DowBger  Cov€ntiy» 

(6)  Doe  d.  Bartlett  v.  Rendle,  3  M.  6c  S.  1  Com.  R.  312. 

99.  (»)  Tarlor  e*:  d.  hiVyai  v.  ttordel   i 

(<)  Powell  on  Powers,  571.  Biirr.  60-121.                                           «.. 

(rf)  Ante,  80.  (A)  Regina  v.  Weston,  2  Ld.  Rajr>.U?7. 
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^  By  apriTAte  act,  passed  in  the  jear  17^^  certain  estates  were 
flttded  in  strict  settlement,  and  a  power  was  reserved  to  the  respec- 
tive tenants  in  tail,  by  deed,  to  lease  any  part  of  the  lands  thereby 
settled,  *'  for  the  term  of  three  lives  or  twenty-one  years,  or  for 
mKj  term  or  number  of  yemrs  determinable  upon  the  death  or  deter- 
minatiao  of  three  lives,  so  as  upon  every  such  lease  there  be  reserved 
aad  made  payable  yearly,  during  the  continuance  thereof,  the  usual 
aad  aceustomed  yearly  rents,  boons,  and  services  for  the  same ;  and 
so  as  there  be  contained  therein  a  condition  of  re-entry  for  non-pay- 
jDeot  of  the  said  rent,  and  rents  thereby  to  be  re^erved.'^  By  lease, 
dated  the  6th  January,  1785,  a  tenant  in  tail  of  the  said  estates  de- 
mised a  part  of  the  premises  thereby  settled,  to  hold  from  the  date 
of  the  lease  for  ninety-nine  years,  if  three  persons  therein  named 
should  ao  long  live,  yielding  and  paying  yearly  and  every  year  dur- 
ing the  said  term,  unto  the  lessor,  the  yearly  rent  of  50/.  upon  die 
£5tb  March  and  29th  September,  by  even  and  equal  portions,  the 
fint  payment  to  be  made  on  the  25th  of  March  ensuing  the  date  of 
the  lease.  There  was  a  proviso,  that,  if  the  rent  should  not  be  paid 
an  those  days,  or  if  certain  amerciaments  and  fines  therein  men- 
tioned^  after  reasonable  demand,  should  not  be  paid,  it  should  be 
lawfid  for  die  lessor,  his  heirs,  and  assigns,  to  re-enter  and  distrain, 
and  the  distress  to  take  away,  detain,  and  keep,  until  the  rent  be 
satisfied ;  and  there  was  the  following  proviso  for  re-entry :  '^  that 
m  ease  the  said  yearly  rent  should  be  unpaid  for  the  space  of  twenty- 
eight  days  after  it  became  due,  being  lawfully  demanded,  it  should 
be  lawful  for  the  lessor,  his  heirs,  and  assigns,  to  re-enter.'*^ 

Previous  to  the  time  of  passing  the  act,  the  premises  demised  by 
diia  lease  had  been  demised  joindy  with  other  premises  by  the  set- 
tiara's  ancestor,  by  a  lease  bearing  date  the  2nd  of  February,  1708, 
^'  for  niiiety-nine  years,  determinable  upon  three  lives,  at  a  yearly 
vent  of  82/.  payable  on  the  same  days  as  those  mentioned  in  the 
leaae  of  the  6th  of  January,  1785,  and  the  first  payment  to  com- 
mence on  the  95th  of  March  ensuing  the  date  of  the  lease.*"  It  con- 
tained also  a  similar  power  for  the  lessor  to  distrain,  and  a  power  of 
reentry,  upon  the  rent  being  behind  for  twenty-eight  days,  upon 
its  being  lawfully  demanded,  and  not  paid,  and  no  sufficient  dis- 
tress being  found  upon  the  premises.  It  did  not  appear  whether 
any  other  lease  was  granted  between  that  period  and  the  year  1756. 
At  that  time  another  lease  of  the  premises,  demised  by  the  lease  of 
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the  €th  of  January,  1785,  was  grantedatia  rent  of  $iL  .payableiit 
the  same  period  as  in  the  other  leases,  containing  the  saQie  poweri 
of  distress  and  reentry  for  non-payment  of  rent  as  ihoBe  in  the  lease 
of  the  6th  of  January,  1786: 

Held,  first,  that  it  was  not  a  valid  objection  to  the  iease  of  the 
6th  of  January,  1785,  that  the  rent  was  made  payable  on  the.2|f4> 
of  March  and  die  29th  of  September,  (although  the  term-  eom*- 
menced  cm  the  6th  of  January,  and  therefore  there  was  a  foi^ehanjl 
rent,  which  might  prejudice  the  remainder-man,)  inasmuch  as.  the 
rent  was  made  payable  on  the  same  days  by  the  former  lease,  v^ 
therefore,  this  was  the  usual  and  accustomed  rent : 

Held,  secondly,  for  the  same  reason,  that  it  was.no  objectiont  to 
the  lease  that  the  rent  was  made  payable  by  half-yearly  paym^^ 
although  the  power  required  it  to  be  payable  yearly;  the  word 
pearly  meaning  a  payment  of  rent  in  the  year : 

Held,  thirdly,  that  it  was  no  objection  to  the  lease  that  by  the 
terms  of  it  the  landlord  could  distrain  only  after  a  reasonable  .dfi^ 
nand,  and  that  he  was  bound  to  detain  the  distress  until  the  rep^ 
be  satisfied ;  for  this  being  a  clause  introduced  for  his  benefit,  .1^ 
was  not  thereby  abridged  of  any  right  of  distress  which  he  had  l^y 
common  law,  or  bf  sale,  under  the  statute  4s  k  5  W.  ^  M.:      .  .,  . 

Held,  fourthly,  that  it  was  no  objection  to  this  lease  that  tba 
clause  of  re-entry  reserved  the  right  of  entry  to  the  landlord  upon 
the  rent  being  28  days  in  arrear,  for  this  was  a  reasonable  condition 
of  re-entry,  and  was  conformable  to  the  old  lease.  Nor  was  it  any 
objection  that  the  right  of  re-entry  was  made  to  depend  upon  the 
rents  being  lawfully  demanded,  for  the  landlord  was  not  thereby 
deprived  of  the  benefit  of  the  4th  Geo.  II.  c*  28,  and  consequently 
was  entitled  by  that  statute  to  enter  without  making  any  demands 

Held,  also,  that  part  of  premises  formerly  demised  jointly  with 
others,  at  one  entire  rent,  might  be  let  under  the  terms  of  this 
power  at  a  rent  bearing  the  same  proportion  to  the  old  rent  that  the 
premises  demised  by  the  lease  bore  to  the  whole  premises  formerly 
demised,  (a) 

Heriots  and  the  like  need  not  be  reserved  in  a  lease  made  under 
a  power,  restrained  to  the  rendering  the  true  and  ancient  rent ;  for 

(a)  Doe  d.  Shrewsbury  t.  Wilson.  5  Bam.  &l  Aid.  363.  and  see  Smith  v.  Doe  d. 
Jersey,  poit,  p.  86. 
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they  lire  oastiiS  and  ac^identftl  services,  and  therefore  fall  not  within 
the  meaning  of  suc^'r^Miicticm.  (a) 

Although  m  eonunon  law  conveyances,  no  •  rent  can  be  reserved 
but  to  the  lessor,  donor,  or  feoffor,  and  his  heirs,  who  are  privies  in 
blood,  and  not  to  any  who  is  privy  in  estate,  as,  to  him  in  reversion, 
remainder,  &c.,  yet  in  the  case  of  powers  the  reservation  by  tenant 
fcft  life  is  good,  and  shall  enure  as  rent  to  the  remainder-man;  and 
he  may  distrain  for  it ;  (6)  and  this,  though  it  be  reserved  to  such 
tenant  for  life,  and  his  heirs ;  for  powers  take  effect  through  the 
medium  of  the  Statute  of  Uses,  which  executes  the  possession  ac- 
cording to  the  limitation  of  the  use,  and  such  lease,  when  made, 
takes  effisct,  out  of  the  uses  of  the  settlement  by  which  it  is  cre- 
ated, (c) 

Thus,  where  a  question  was,  whether  the  words  of  the  reserva^ 
tion  did  not  make  that  which  was  called  a  rent,  to  be  only  a  sum  in 
gross,  and  not  rent,  and  so  turn  the  reservation  of  rent  into  a  condi- 
tion? the  Court  held  that  the  land  was  distrainable  for  it  as  ifor 
rent,  and  that  it  was  not  a  pajrment  upon  condition ;  {d)  ■  one  reason 
for  wfaieh  was,  that  it  was  not  the  intent  of  those  who  were  parties 
to  the  inda!iture  to  make  it  a  condition,  but  rather  to  make  a 
limitation  of  the  rent  for  the  uses  mentioned ;  and  diat  dt  could 
ikit  ensue  the  nature  of  a  condition,  for  it  could  not  be  taken 
t»  a  condition  at  common  law,  because  those  in  the  remainder  were 
mere  strangers  to  the  condition ;  and  a  condition  united  to  the  use 
of  the  term  it  could  not  be ;  for,  if  it  were  so,  he  in  remainder  being 
a  stranger,  could  not  in  law  take  advantage  of  it :  but  if  it  were 
rent,  he  immediately  in  remainder  might  distrain  for  the  rent,  when 
it  accrued  due,  by  reason  of  the  Statute  of  Uses,  (c)  hy  which  it 
waa  enacted,  **  that  the  intent  of  the  parties  should  be  observed/** 
Therefore,  if  the  use  were  so  limited  that  a  stranger  should  have 
the  rent,  &c.,  he  should  have  it,  and  might  distrain  for  it. 

In  the  usual  power  of  leasing,  besides  the  reservation  ofi  the  best 
rent,  tt  is  commonly  required  that  the  lessee  covenant  for  payment 
of  the  rent,  that  a  clause  of  re-entry  in  default  of  payment  be  insert- 
ed, thit  the  lessee  be  not  made  dispunishable  for  waste,  and  that  he 

(a)  Baagh    v.   Hmjnes.     Cro.  Jac.   76.  (c)  Whitlock's  case.    8    Rep.  70.     1 

E«ri  CoTentry  v.  Countess  Dowager  Co-  Brownl.  169.  S.C. 

rentry,  1  Com.  R.  3l«.  (rf)  Ander.  278. 

(*)  Powell  on  Powers.  573.  («)  Sut.  27  H.  8.  c.  10. 
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execute  a  coimterpart ;  and  if  these  conditioiis  are  required;  and 
any  of  them  be  not  complied  with,  the  lease  wffl'  btf  vmd.  (a)'  It 
should  seem  inde^  that  the  circumstances,  usuallj  made  r<Bquirite 
in  powers  of  leasing,  must  be  considered  as  implied,  althoi:^  not 
expressly  required.  (6)  .   •    » :  . . 

When  a  power  was  given  to  a  tenant  for  life  to  demise  by  f&doi^ 
ture  such  premises  as  were  then  leased  for  lives,  to  any  persons -in' 
possession  or  reversion  for  one,  two,  or  three  lives,  so  as  the  amount 
of  rents,  &c.  were  reserved,  and  ^^so  as  there  were  oontaiiied'  ni 
every  such  lease  a  power  of  r^-entry  for  non-paymtot  of  the  'toit 
thereby  to  be  reserved,^  and  the  tenant  for  life  made  a  leasd  in  other' 
respects  conformable  to  the  power,  and  oontainii^  the  folkyw]li|f 
proviso :  ^^  that  if  at  any  time  during  the  estate  hereby  granted^ 
the  said  yearly  rent  shall  be  behind  or  unpaid  in  part,  or  in  all,  by 
the  space  tif  fifteen  days,  next  over  or  after  any  or  either  of  tte 
days  or  times,  whereat  or  whereupon  the  sam6  ought  to  be  paM^ 
and  no  sufficient  distress,  or  distresses,  can  or  may  be 'had  or  thheil 
upon  the  said  premises,  whereby  the  same,  &c.  may  be  ftdly-pidkiy 
thien  and  from  thenceforth  it  shall  and  may  be  lawful  to  and  fbr  thfa 
said  leissor,  &c.  to  re^^nter,  &c.^  It  was  held  by  the  Court  of  Kiiyf s 
Behch,  (e)  that  this  clause  of  re-entry  pursued  the  form  requite  by 
the  leasing  power,  and  that  the  lease  was  valid.  This  jtidgmMt> 
was  reversed  in  the  Exchequer  Chamber,  (d)  by  four  Judges  against 
three,  but  subsequently  affirmed  in  the  House  of  Lords.  («) 

Power  in  a  will,  to  let  such  part  of  the  testator'^s  prenaises  as  had 
been  usually  granted,  or  demised,  and  were  then  in  lease  for  any 
term  of  years,  determinable  on  lives,  to  any  persons  for  the  likd 
terms,  and  in  like  manner,  and  imder  the  like  rents,  services,  and 
conditions,  as  the  same  had  been  usually  granted ;  and  the  residfie 
of  the  same  premises  unto  any  person  for  any  term  of  years  not  ex>- 
ceeding  twenty-one  years  in  possession,  at  the  best  rent  that  «ouid 
be  reasonably  gotten  for  the  same ;  so  as  that  no  such  demise  or 
lease  should  be  made  dispunishable  of  waste,  nor  without  a  condi- 

(o)  Taylor  V.  Horde,  1  Bur.  125.  Sug-  Bing.  97.    3  Moore,  339.    7  Price,  281. 

den  on  Powers.  625.  {t)  Smith  r.  Doe  d.  Jersey,  2  Brod.  & 

(6)  Sugden  on  Powers.  630.  Bing.  473.    5  Moore,  332.    7  Prfee,  379. 

(c)  Doe  d.  Jersey  v.  Smith,  5  Maule  &  S.C. ;  and  see  Doe  d.  Shrewsbury  v.  Wil- 

S«l-  '*^^-  son,  6  Bam.  &  Aid.  363.  ante  84. 

(ri)  Doe  d.  Jersey  r.  Smith,    1  Brod.  & 


Sect.  ¥W.]  Of. Lipases  under  Pcw^rs^  87 

do«,of>r€weniary  on  noiKpajnnent  of  the  rent  or  services  thereby  ire- 
sffvedy  and  fio  as  each  lessee  should  execute  a  counterpart  of  his 
lease:  It  was  held,  that  a  lease  made  under  this  power,  of  lands^ 
which' were  in  lease  at  the  time  of  the  creation  of  the  power,  the  se-r 
cond  lease  accurately  following  the  terms  of  the  former. lease  of  the 
safloeland,  was  well  executed  under  this  power,  though  the  second 
lease  did  not  contain  a  clause  of  re-entry  on  non-payment  of  40«. 
renerved  in  lieu  of  a  heriot ;  the  first  lease  containing  no  clause  of 
rOfCiltry  cft  non-payment  of  a  like  reservation,  (a) 

t  Under  a  power  to  lease  reserving  a  condition  of  re-entry  for  non- 
payment  of  rent  for  twenty-one  days,  a  lease  granted  with  a  condi- 
tion jbr  re-entry  for  non-pay;ment  of  rent  within  twenty  days,  in 
cifseno sufficient  distress  could  be  taken  on  the  premises,  whereby 
to  lein^  the  rent,  &c.,  is  not  a  good  execution  of  the  leasing  power; 
because  such  conditional  power  of  re-entry  is  less  beneficial  to  the 
r^a^der-man  than  an  absolute  power  of  re-entry  on  non-payment 
€iiCj(eat(6) 

i  If  contrary  to  the  clause  that  the  lessee  be  not  made  dispunish- 
aUe  £9r  waste,  he  be  empowered  to  work  unopened  mines,  (c)  to 
iSk  timber,  or  the  like,  the  lease  is  void ;  unless  in  the  case  of  a 
huilding  lease,  where  the  clause  would  be  deemed  repugnant  to  the 
pgwer,  and  the  lessee  might  pidl  down  old  buildings,  &c.,  in  order 
tD€Cect  new  cmes.  (d) 

Where  a  power  to  lease  was  restrained  to  be  executed,  reserving 
<ncapntj  usual,  and  accustomed  rents,  heriots,  boons,  and  services, 
a  QQsv&mxA  ^^  to  keep  in  repair,^  was  held  to  be  ^^  an  ancient  boon,'^ 
and  the  omission  of  it  was  deemed  fatal,  (e) 

'.Under  a  power  to  a  tenant  for  life  to  lease  for  years,  reserving 
the  asual  covenants,  &c.,  a  lease  made  by  him,  containing  a  proviso, 
that  in  case  the  premises  were  blown  down  or  burned,  the  lessor 
Aduld  rebuild,  otherwise  the  rent  should  cease,  is  void ;  the  jury 
finding  that  such  covenant  is  unusual.  (/) 

.:;What  covenants  are  usual  or  not  is  a  question  of  fact,  it  seems, 
for  the  decision  of  a  jury  :  for  Buller  J.,  in  the  preceding  case,  ob- 

Xa^.DM.  d.  Bliipb  V.  Colmanj    1   Biog.  169.    Sugden  on  Powers.  630. 
».,  7  Akara,  271.  S.C.  (e)  Cardigan  v.  Montague,  cited  in  Tay- 

(»)  Go»«  V.  Dtkft  13  E«3t,  118.  lor  d.  Atkyns  v.  Horde,  1  Burr.  122. 
(r)  CampbeU  t.  Leach.  Ambl.  740.  (/)  Davis  t.  Mazzingh:    1  T.  R.  705. 

{d)  Jones  d.  Cowper  v.  Vemey.  Wille&. 
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stoved^>  ^  that  ii^  Court  w^re  relieved  frtim  deteitnififaig'  wiietliiei^the 
bflf«6iiant'Wa»  usuaitir  not;'*'  b^use  the  jaij^^bfad^xpivirijr  fcWid 
<jbatlt-^fttS'mi4iBual.'<a)  -v-  •  - .?  :  ./  '?».;-. i  .»i 

But  if  the  covenants  in  a  lease  under  such  a  power  be,  upon^he 
^riei  mich  as  leavie  the  parties  upon  tJie  tatne  foodng-ae^  uAAer 
ftttttier  leases,  (as  where  it  appeared  that  what iras  tiirown  cm-ilhe 
landlord  was  oempensated  by  what  was  paid  by  the  tenant^)-  thdr 
diflerih^  in  trivial  circumBtances  will  not  be  material:  <  6)  >  ^  ^^  > 

A  renewable  lease  was  held  not  to  be  inconsiBt^nt  with  accrrenaiit 
to  let  and  manage  to  the  best  advantage,  with  reference  to  thes&b- 
ject  which  was  a  trust  for  creditors,  (c)  •  •.  :   ; 

•It  is  no  objection  to  a  lease  under  a  power  ^'  that  it  is  in  truifc  tqi 
him  who  executes  the  power,^  provided  the  legal  tenant  be  bound 
during  the  term  in  all  requisite  covenants  and  conditions. X^)-  -'•*'' 

When  the  power  declares  that  the  lease  shall  be  und^  the  "hahd 
amd  9e€U  of  the  party,  and  executed  in  the  presence  of  and  atteMed 
by  witnesses,  the  attestation  must  state  that  the  lease  was  signed^  ist^ 
w«U:  as  sealed  and  delwered  in  the  witnesses  presence,  or  it  will  4m 
void.  And  the  omission  cannot  be  supplied  by  parol  testimmy*or 
by^a  subsequent  attestation  in  th^  proper  form  after  the  deiiti/  of 
the'iBB»M'.(e)  •  "• "'» 

'  >'  Lively  is  not  necessary  to  a  lease  for  lives,  under  a  power,  (though 
it  be  incident  thereto  at  common  law,)  and  it  hath  been  heldtdbev 
forfeiture  of  the  power ;  but  Lord  Hole  conceived  it  was  not  a  for- 
feiture, because  a  lease  by  virtue  of  a  power,  takes  effect  out  of  thfi 
settlement  that  gives  the  power,  and  by  sealing  the  lease  the  power 
is  executed ;  and  then  the  livery  comes  too  late  to  affect  it.' 

If  a  power  be  to*^.  or  his  assigns,  to  make  leases,  &c.  the  power 
runs  with  the  estate  to  the  assignee  in  deed,  or  in  law. — If,  therefore, 
a  power  be  given  to  a  lessee  for  years  and  his  assigns,  to  make  leases 
for  lives,  such  power  goes  to  his  executor,  though  only  an  assignee  in 
law,  or  to  the  assignee  of  the  executor.  But  a  power  to  an  executor 
to  make  leases  does  not  extend  to  the  executor  of  his  executor.  (/) 

(<t)  Pmrell  wi  Powers,  579.  Doe  d.  Hotcbkiss  v.  Pearce.  6  Taunt.  40?.' 

(6)   Goodtitle  d.   Clarges   v.   Funucan.  3  Marsh.  103.  S.  C.     Doe  d.  Mansfield  v. 

Doug.  565.  Peach.     2  M.  &  S.  576.  Wright  r.  Barlow. 

(t)  Kirkbtoi  v.  Chadwick.  13  Yes.  547.  :3  M.  6>c  S.  51SJ. 

{d)  Taylor  d.  Atkyns  v.  Horde.  1  Burr.  (,/')  How  v.  Whitfield.  1  Vent.  340.  T. 

60*1«4.  Jones.  110.  S.  C. 

(«)  Wright  V.  Wakeford.  1  Taunt,  f  13. 


k 


ad4t.<JKIIL]       Ofl^eam  by,  Tmaut  for  Years.  89 

>r\Af0w^  luwkr  itfi  act  .«f  pwrliaiQ^t  to  lesaee.  Us  executory  ad- 
tMniitr^tai^;  and  aadgns^  to  grant  building  leafiea,  doe»]io(:ejiteiid 
to  tenant  in  a  renewed  lease,  according  to  the  usual  couvse  of  church 

y/iiijl*  setclra  land  to  the  use  of  himself  for  life,  with  power  .to 
niifce  leases^  and  afterwards  toD4  upon  such  trust  as  he  ahall  after- 
irtands'  declare;  if  Ai>  dedaites  the  trust  for  payment  oi  debta^  and 
afterwards  leases  at  a  smailrent,-  the  lease  is  not  defeated  by  the 
tKeouftion  of  his  power,  tor  it  is  precedent  to  it.  (h) 
.<iSo,  if  a  man  having  a  power  annexed  to  his  estate,  diarge  his 
estate,  and  afterwards  executes  his  power,  the  estate  which  arises 
ligK  tlie  execution  of  the  power  shall  be  subject  to  the  charge  during 
the  estate:  as  if  tenant  for  life,  with  power  to  make  leas^,  grants  a 
rent-charge,  and  afterwards  makes  a  lease,  the  lessee  shall  take, 
ttiigect  to  the  rent-charge  during  the  life  of  the  lessor,  (c) 
i  fpA  lease  under  a  power  by  a  person  having  only  a  particular  estate, 
if  not  conformable  to  the  power,  is  not  good  at  law;  but  when  the 
persons  granting  the  lease,  have  at  law  the  inheritance,  with  directions 
^ly.  how  they  are  to  execute  leases,  the  legal  estate  passes.  (c2)  • 
i, .  Whete  tenant  for  life,  with  a  leasing  power,  entered  into  an  agree* 
ment  by  article,  to  make  a  lease  pursuant  to  the  power,  this  agree- 
lifnt  shall  bind  the  remainder-man.  {e)  But,  as  a  lease  agreed  to 
be  granted)  contrary  to  a  power,  cannot  bind  the  inheritance,  and 
may  embarrass  the  remainder-man,  the  court  will  not  direct  such  a 
kiM6  to  be  executed.  (/) 

.  If  there  be  a  power  of  revocation,  and  a  lease  for  years  is  made, 
such  power  is  suspended  quoad  the  term,  but  after  it  is  good,  {g) 


Section  VIII.  Of  Leases  by  Tenant  for  Years. 

An  a  lesstee  or  tenant  for  years  may  assign  or  grant  over  his  whole 
interest,  so  he  may  grant  it  for  any  fewer  or  lesser  number  of  years 
than  he  himself  holds  it;  and  such  derivative  lessee  is  compellable 

<a)^Col]ett  T.  Hooper.  13  Vee.  856.  (e)Shannonv.Brad8treet.lSclio.&Lef.52. 

(6)  Talbot  ▼.  Tipper.  Skin.  4«7.  (/)  Ellard  v.  Ld.  Llandaff.  1  BaU.  &  Be. 

(r>  Edinmlt  v.  Slater,  Hard.  415.  251. 

(<<)  The  AttorQey-General  v.  Griffith.  13  {g)  Lord  Mordaunt  v.  Earl  of  Peterbo- 

V'e«.  565-580.  rough.  1  Mod.  114. 
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to  pay  rent,  pecform  ooveoants^  &c.  acoordix^  to  the  tcvms  9gimA 
in  Budi  grant  or  assignment.    Also  it  is  said  (a)  that  a  tensor  4^ 
assigning  may  distrain,  for  the  rent,  without  any  power  reserved  foni 
that  purpose;  though  a  person  who  assigns  his  whole  interasi;  eai^- 
not,  because  he  has  no  reversion.  (6)     .  r 

But  such  derivative  lessee  is  not  liable  (to  the  original  lessor)  foe. 
the  rent  reserved  oa  the  original  lease,  otherwise  than  as  his  caltk^  ( 
(&c.)  may  be.liaUe  to  a  distress  for  t^ent  arrear  to  die  CKrigittlli 
lessor,  as  any  stranger^s  levant  and  couchant  may  be;  for  these. ia^ 
no  privity  between  him  and  the  original  lessor,  as  there  is  between 
a  lessor  and  an  assignee :  and  therefore  such  an  one,  though  hetabe- 
the  whole  term  except  one  day,  shall  not  be  liable  to  aay.of  th€^^ 
covenants  in  the  original  lease. (6)  .>>:' 

In  the  case  of  derivative  leases  by  tenants  ftir  years,  which  are 
usually  called  under-leases,  they  are  necessarily  extinguished  whfflH' 
ever  the  original  lease  terminates  by  effluxion  of  time,  cht  by.anjT' 
other  event  provided  for  by  the  original  contract.  Thus,  if«t)ie. 
lease  be  fcnrfeited  by  a  breach  of  condition,  this  is  as  much  a  nalwal) 
terminadon  as  the  effluxion  of  the  term  by  lapse  of  time;  butiio 
voluntary  act  of  the  lessee,  such  as  surrender  or  purchasing  the: 
reversion,  will  produce  this  effect.  The  same  may  be  said  of  a 
descent  of  the  reversion :  but  the  merger  will  operate  only  on  the 
immediate  reversion,  (c)  A  termor  who  lets  to  an  under-tenant 
cannot  after  his  term  has  expired  enforce  the  continuance  of  the 
under-tenancy  by  distress,  if  the  under-tenant  refuse  to  acknowledged 
him  as  landlord,  or  pays  him  under  threat  of  distress,  although  the 
under-tenant  still  retains  the  possession,  {d) 


Section  IX.     Of  Leases  by  Tenant  from  Year  to  Year; 

or  for  a  less  Term. 

Any  one,  possessed  of  a  certain  quantity  of  interest,  may  alienate, 
the  whole,  or  any  part  of  it,  unless  restricted  from  so  doing  by 
agreement  with  the  party  from  whom  he  derives  that  interest  or 
estate,  or  by  the  terms  upon  which  he  takes  it. 


.\ 


(a)  Broke,  dt.  Distress.  7.  146.  Barwick's  Case.  1  Rep.  43  b.  5  R«p. 

\h)  Bac.  Abr.  tit.  Leases.  93  b.  Moor.  393.  Webber  t.  SmiUu  eVen. 

■  (a)  Borne  v.  Hichvdson.  4  Taunt.  730.  103.aiidl6Ves.406.Sbep.Toacb.itf^-301. 

Doe  exdim  Beadon  v. Pyko.  ^Maule  &  Sel.  {H)  Burnc  v.  Richardson.  4  Taunt*  720* 


» 
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Inf&ct,  the  tenant  basitasari^t  incident  to  hid  tenancy  to  make 
a  subtenancy,  in  order  to  do  which,  it  is  by  no  means  necessary  to 
haVe  the  first  landlord's  assent :  the  law  gives  him  authority  to  assign 
hiA  interest  (a) 

A  tenant  from  year  to  year,  therefore,  may  assign  his  term,  or 
may  under-let  part  al  it,  as  for  three-quarters  of  a  year,  or  so  many 
modths,  &c.  So,  lipon  the  same  principle,  one  possessed  of  lands  or 
Unemeflts,  for  a  less  term,  as  for  half  a  year,  a  quarter,  or  a  month, 
or  the  like,  may  grant  his  interest,  however  small  the  quantity,  or 
any  pcntion  of  it,  to  another :  for,  while  such  interest  endures,  he 
baa  the  absdnte  dispositicm  of  it,  unless  some  agreement  subsists 
between  Inm  and  his  lessor,  that,  by  circumscribing  his  power, 
qualifies  that  disposition. 

A  tenant  at  will,  however,  cannot  lease,  for  there  can  be  no  such 
thii^  as  an  under-tenant  to  a  tenant  at  will ;  the  demise  itself  would 
amount  to  a  determination  of  the  will.  Neither  can  he  surrender, 
an^'more  thin  he  can  grant;  for,  to  surrender  also,  would  be  to 
determine  his  will,'  and  relinquish  his  estate,  (b) 

Aft  a  tenant  at  will  cannot  grant  or  surrender,  so  ifortkm  cannot 
a  tanant  at  sufferance. 


Section  X.  Of  Leases  by  Corporations. 

A  corporation  cannot  make  a  disposition  of  their  property,  nor 
do  any  act  relating  to  it,  nor  receive  a  grant,  without  deed.  They 
cannot,  without  deed,  make  a  lease  for  years,  nor  grant  a  licence  to 
take  away  their  trees ;  and  if  a  disseisin  be  made  to  their  use,  they 
cannot  agree  but  by  writing  under  their  common  seal,  (c) 

If  a  lease  for  years  be  made  to  a  corporation  aggregate  of  many, 
they  cannot  make  an  actual  surrender  thereof,  but  by  deed  under 
their  seal ;  but  if  they  accept  a  new  lease  thereof,  this  is  a  surrender 
in  law  of  their  first  lease,  and  may  therefore,  by  the  Statute  of 
Frauds,  be  without  writing.  (c2) 

Neither  can  a  corporation  aggregate  without  deed  authorize  their 
servant  or  agent  to  enter  into  land  on  their  behalf,  for  a  condition 
broken ;  though  this  does  not  seem  to  have  been  always  free  from 

|«)  lUx  r.  AldboKoo^h.  1  East.  59S.  (c)  Kyd.  on  Corp.  963. 

{V)  1  hmiu  57 » a.  Mom  v.  Gallimore.  Doug.        {d)  Bac.  Abr.  tiu  Corpontioos.  (£.  3.) 
ttS-nS.  t^eeper  v.aandiJ.  Cro.  £liz.  156. 


02  OfLeam  by  Corporations)         [Cb^p.'ilf; 

ddul]it.(a)  lA  t)iie  place  it  is  said,  that  amaaf  cailtiot  ju^ti^  as 
servant  to  a  corporation,  without  shewing  a  deed  of  Te€aiiier^'<iliifl 
it  is  contrasted  with  the  case  of  a  man  avowing  as  bailiff  to  ^  'ccf^ 
pbration,  which  may  be  done  without  deed.  In  another  place,  wheM 
it  is  reported  to  have  been  said  by  Littleton^  that  it  was  the  opimbil 
of  all  the  Judges  in  the  C(Nnmon  Pleas  and  King'*s  Bench,  that  lAil 
assignment  of  auditors  by  a  commonalty  is  good  without  deed,  H 
is  added,  ^'  and  so  of  a  justification  by  their  commandment.^  In  a 
third  place,  it  is  said  to  be  the  better  opinion,  that  he  who  plMdh 
the  freehold  of  dean  and  chapter,  and  that  he  entered  by  their  oam^ 
mandment,  ought  to  show  a  command  in  writing;  and  the  same'itf 
a  servant  of  mayor  and  commonalty.  In  another  place,  a  distiiicljsii 
is  made  between  a  corporation  which  has  a  head,  as  mayor  and  oMU 
monalty,  and  a  corporation  without  a  head :  in  the  first  oase^'itjii 
said,  that  a  man  may  justify  entering  into  land  by  the  commii^- 
ment  of  the  mayor,  without  writing ;  in  the  latter,  that  a  cKxMmMlli 
to  enter  must  be  by  writing.  RoUe  lays  it  down  as  cle^  law.  Ait 
*^  A  corporation  aggregate  cannot  command  their  bailiff  to  enter^iioi 
land  of  their  own  leasing  for  years,  for  a  condition  broken^  widiiat 
de^;  for  such  commandment  without  deed  is  void:^(fr)  and 'All 
is  consonant  to  ihe  principle,  that,  where  the  interest  or  title  k^'*"^ 
corporation  is  concerned,  their  officer  must  be  appointed  by  deed;'*- 

It  seems  however  to  have  been  generally  admitted,  that  a  bifiliff 
might  be  appointed  to  take  a  distress  without  deed.  It  is  even  said, 
that  ^^  it  is  not  necessary  that  he  should  be  made  bailiff  before  -he 
distrain ;  it  is  sufficient  if  the  corporation  agree  to  it  afterward^ 'for 
that  his  being  bailiff  is  not  traversable,  and  a  member  of  the  corpo^ 
ration  may  distrain  in  right  of  the  corporation,  and  justify  as  bafliff/^ 
Again,  it  is  said,  "  a  man  may  justify  as  bailiff  to  dean  and  chaptet^ 
and  the  like,  without  shewing  the  deed  constituting  him  baiUff :" 
and  in  more  modem  times,  it  has  been  laid  down  as  a  rule,  that 
^^  a  corporation  aggregate  may  appoint  a  bailiff  to  distrain  without 
deed  or  warrant,  because  the  distress  neither  vests  an  interest'  it 
them,  nor  dev^ts  one  out  of  them,  (c) 

Where  any  personal  act  is  necessary  in  the  case  of  a  oorporatitMfc*, 
that  act  must  be  done  by  attorney  appointed  by  deed  under  their 
common  seal.(rf) 

(«)  Kyd.  on  Corp.  261.  (c)  Kyd.  on  Corp.  'i60, 

(h)  Rol.  511.  (d)  Ibid,  268. 
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.  (7^11%  if  they  atccept  rent  from  the  assignee  of  a  lease  msAthy 
ih^CDyr  that  mBst  be  by  power  of  attorney,  in  order  to  discharge 
jtbe.ariginid  lessee;  unless  the  corporation  have  a  partieular  ojflSocr, 
^pKJhoGe  busioess  it  is  to  manage  the  revenues ;  as  is  the  case  of  the 
qity  of  Lmdxm.  So,  wherever  delivery  of  a  deed  is  thought  neces* 
fivrjy  that,  must  be  by  attorney,  who  must  have  a  letter  of  attorney 
1^  jthe  purpose,  (a) 

,  ;A  dean  and  chapter  made  a  lease  for  three  lives,  and  a  letter  of 
allomey  to  deliver  it  on  the  land.  Twisden  J.  thought  the  letter 
irtfB  void,  the  lease  being  a  perfect  lease  by  sealing,  and  the  delivery 
afterwards  insignificant ;  but  Hale  C.  J.  observed,  that  since  he  had 
wie  jn  the  Court,  it  had  been  ruled,  that  the  latter  execution  was 
good,  and  that  the  lease  on  being  sealed,  was  but  an  escrow,  where 
ihe.  letter  of  attorney  was  delivered  at  the  same  time.  (6) 
.  On  evidence  at  a  trial  in  ejectment,  the  case  was  this  :->-A  dean 
wd  chapter  having  a  right  to  certain  land,  but  beiog  out  of  posses- 
IMi,  aealod  a  lease  with  a  letter  of  attorney  to  deliver  it  upcKi  the 
}fmAi  wiiicb  was  done  accordingly ;  and  this  was  held  to  be  a  valid 
tiwntetion,  on  the  ground,  that  though  putting  the  seal  oC  a  coirpo*- 
iMioOi  aggregate  to  a  deed  be  equivalent  to  a  delivery,  yet  the  letter 
€f  ifltUioniey  to  deliver  it  on  the  land,  suspends  the  operation  of  it  till 
actual  .deli  very  of  it  by  the  attorney.  (6) 

!)'^A  deed  by  a  corporation  out  of  possession,  containing  a  lease  of 
Ifemd  and  letter  of  attorney,  is  not  good  under  the  common  seal,  if 
4he  attorney  does  not  deliver  it  upon  the  land,  (e) 
's  w  It  ia  a  general  rule,  that  a  corporation  cannot  take  but  by  their 
ooqrporate  name :  it  is  also  a  general  rule,  that  it  cannot  grant  but 
b]f  ita  proper  name  of  incorporation,  though  every  minute  variation 
IB  the  name  is  not  material  to  avoid  a  grant,  {d) 

•As  to  naming  the  corporation,  we  shall  only  observe,  that  cor- 
poTBtians  aggregate^  as  dean  and  chapter,  mayor  and  commonalty, 
warden  and  fellows,  &c.  may  make  or  confirm  leases,  without  ex- 
^esaing  either  the  christian  or  surname  of  the  dean,  maycnr,  war- 
den, &c.  because  in  their  politic  capacity,  as  a  corporation  aggregate, 
tki^T'eontiDue  always  the  same,  and  are  said  never  to  die:  but  in 
lefties  or  coniinnations  by  a  bishop,  dean,  mayor,  &c.  or  other  sole 

(a)  Kyd.  on  Corp.  269,  (c)  Com.  Dig.  tit.  Fait,  (a  4.) 

(ft)  Ibid.  270.  (rf )  Kyd.  on  Corp.  f  34.  237. 


94  Of  Lea^s  by  C&rporationif.        [Chdp.  lit. 

ootrporation,  both  their  christian  and  aumaine,  or  art  leaattbeir 
christian  name,  ought  to  be  expressed,  [as  John,  bishop  of  P.]'b&- 
caude  they  are  subject  to  death  and  succession,  &c.  and  therrfore 
must  be  particularly  named,  to  show  whose  lease,  tic.  it  waa^  and  aoj 
some  hold  too,  in  the  first  case,  (a) 

Where  a  corporation,  declaring  in  covenant  by  their  modem 
name,  stated  that  the  citizens,  &c.  were  from  ti^n^  immemorii|l  in* 
corporated  by  divers  names  of  corporation,  and  at  the  time  of 
making  the  indenture  by  A.  B.  declared  on,  were  known  by  a>oer-* 
tain  other  name,  by  which  name  J.  B.  granted  to  them  a  oertafai 
watercourse,  and  covenanted  for  quiet  enjoyment^  hdd  that  the 
deed  granting  the  watercourse  to  them  by  such  name  was  evideoiie 
as  against  the  defendants,  who  claimed  under  the  grantor,  that  ^tha 
corporation  was  known  by  that  name  at  the  time,  upon  an  jaaoe 
taken  <m  that  fact.(6) 

A  corporation  aggr^ate  may  take  any  chattdi,  as  bonds,  laaaea^ 
&c.  in  its  corporate  capacity,  which  shall  go  in  succesdcm,  becamift 
it  is  always  in  being.(c) 

But  regulariy,  no  chattel  shall  go  in  succession,  in  case  of  amle 
corporation,  fiy  custom,  however^  it  may:  as  in  the  instanee?af 
the  chamberlain  of  London* — Therefore,  if  a  lease  for  years  l  be 
made  to  a  bishop  and  his  successors,  and  the  bishop  dies,,  this  shall 
not  go  to  his  successors,  but  to  his  executors,  (c)  :  > 

A  covenant  in  a  corporation  lease,  to  renew  upon  the  falling  in 
**  of  one  life  for  ever:''  there  is  no  equity  to  extend  it  to  the 
case  where  two  are  suffered  to  fall  in,  although  a  compensatioa  be 
offered,  (d) 

A  lease  by  the  warden  and  poor  of  an  hospital  under  the  ock* 
poration  seal,  made  •before  the  expiration  of  a  former  lease,  to  a 
lessee,  who  then  had  only  a  part  interest  in  the  first  lease,  but  to 
whom  the  entire  interest  was  assigned  within  three  yeBX%  B£tBt* 
wards,  is  binding  upon  the  succeeding  warden,  and  poor  of  the 
hospital.  (6) 

Though  some  members  of  a  corporate  body  be  wanting,  equity 
will  decree  execution  of  an  agreement  to  grant  a  lease  if  the  mooi^ 

(a)  2  Inst.  666.  Bac.  Ab.  tit.   Leases.  (c )  Bac.  Abr.  tit.  Corpor.  (E.  4.) 

(G.  3.)  (d)  Bailey  v.  Corporation  of  Leominster. 

(h)  The  Mayor  of  Carlisle  t.  Blamire.  3  Bro.  R.  ,528. 

8  East.  487.  (e)  Grumbrell  v.  Roper.  3  B.  &  A.  711. 
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be, paid ;  »fop  corpcN^iatioas  differ  from  private  persona,  and  the  aftfae 
rttl0  m  e?Le^udiig  agreements  will  not  hold,  (a) 
, ,  Thi^  subject  i#  connected  with  that  which  follows ;  other  infinr^ 
nation  therdfore  will  be  found  under  the  next  article. 


Section  XI.     Of  Leases  by  Ecclesiastical  Persons. 

Ab  to  leases  by  eccleaiasiical  persons :  bishops  with  the  confirtna^ 
of  the  dean  and  chapter y  parsons  or  vicars  with  the  consent  of 
thdff  patrons  and  ordinaries,  archdeacons,  prebends,  and  such  as  are  in 
the  teture  of  prebends,  as^  precentors,  chantors,  treasurers,  chanceU 
lars,  and  such  like ;  also,  masters  and  governors,  and  fellows  of  any 
cidkgeB  or  houses,  (by  what  name  soever  called,)  deans  and  chap* 
ters,  masters  or  guardians  of  any  hospital,  and  their  binethren,  or 
flsiy  other  body  politic,  spiritual  and  ecclesiastical,  {ponfmrreniibus 
Ub  qu€B  m  jure  requirunturj)  might,  by  the  ancient  common  law, 
have  made  leases  for  lives  or  years,  or  any  other  estate  of  their 
spiritual  CH-  ecclesiastical  living,  for  any  time  without  suit  or  limi- 
tBLtkxL^b) 

Bj  the  before-mentioned  statute  of  8^  H.  8.  c.  ^.  bishops  and 
the  rest  of  the  said  spiritual  persons  (except  parsons  and  vicaro) 
may,  at  this  day,  make  leases  of  their  spiritual  livings  for  three 
Ucesj  or  twenty-one  years^  and  such  leases  will  be  good  both 
wgamst  themsehes  and  their  successors.  But,  in  order  to  be  bind- 
ing; they  must  have  all  the  qualities  or  properties  before-mentioned 
and  required  by  the  said  statute,  in  the  lease  made  by  tenant  in 
tail,  and  be  made  after  that  pattern.  But  with  respect  to  the  old 
lease  befaig  surrendered,  there  is  an  exception  in  favour  of  a  bishop ; 
&r  if  he  make  a  lease  for  twenty-^ne  years  to  come  to  one  man,  and 
Aebif  within  a  year  after,  make  another  lease  for  another  for  twenty- 
one  yeavsy  to  begin  from  the  making  of  it,  this,  so  as  it  be  confirmed 
by  the  dean  and  chapter,  is  resolved  to  be  a  good  lease.  A  lease 
by  «  bishop,  wherein  more  than  the  old  rent  was  reserved,  was  held 
good;  two  of  the  Judges  however,  who  were  absent  when  the  ease 
was  argued,  were  of  a  different  opinion,  (c) 

(«)  Winne  v.  Bwnpton.S  Atk.  475.  (6)  Shep.  Touch.  281. 

(e)  Jhretdoeedle  v.  Lynam.  J  Mpd  57. 
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Next  fidlows,  in  ovder  of  time,  the  disMiMg  or  resiraink^  itatute, 
1  Eliz.  c.  19*  (made  entirely  for  the  benefit  of  themicoetsor)  w1im;1i 
enacts,  that  all  grants  by  archbishops  and  bishops,  (which  iDcliid? 
even  those  confirmed  by  the  dean  and  chapter;  the  which  w^fpx 
good  at  common  law,)  other  than  for  the  term  of  one  and  twenty 
years,  or  three  lives  from  the  making,  without  reserving  the  usu^l 
rent,  shall  be  void.  Concurrent  leases,  if  confirmed  by  the  doa^ 
and  chapter,  are  held  to  be  within  the  exception  of  this  statute^  anci 
therefore  valid ;  provided  they,  do  not  exceed  (together  with.  JtJie 
lease  in  being)  the  term  permitted  by  the  act.  But,  by  a  savipg 
expressly  made,  the  statute  did  not  extend  to  any  grants  madebj^ 
bishc^  to  the  crown  :  the  statute  1  J.  i.  c.  8.  however  extendfi  ^ 
prohibition  to  grants  and  leases  made  to  the  king,  as  well  a^  ivqj  ^f 
his  subjects. — Next  comes  the  statute  13  Elix.  c.  10.  explained.md 
enforced  by  the  statutes  14  Eliz.  c,  11.  &  IS  EUss.  c  11.  .ifi4 
43  Elix.  c.  S9.  which  extends  the  restrictions  laid  by  the  last-men- 
tioned statute  on  bishops  to  certain  other  inferior  corporatkpoqK 
both  sole  and  aggregate,  (a)  ,i 

.  These  statutes  are  however,  in  some  respects  altered  by  ttat«.80 
&  40  G.  3.  c.  41.  8.  1.  whereby  it  is  enacted,  that  where  any  part,of 
the  possessions  of  any  archbishop,  bishop,  master  and  fellows,  deal) 
and  chapter,  master  or  guardian  of  any  hospital,  or  any  other  p^- 
6on  or  persons,  or  body  or  bodies  politic  or  corporate,  having  any 
ecclesiastical  living,  shall  be  demised  by  several  leases  which  was 
formerly  demised  by  one,  or  where  a  part  shall  be  demised  for  less 
than  the  ancient  rent  and  the  residue  shall  be  retained  in  the  poa- 
session  of  the  lessor ;  the  several  rents  reserved  on  the  separate 
demises  of  the  specific  parts  shall  be  taken  to  be  the  ancient  r^nts 
within  the  meaning  of  the  statutes  32  H.  8.  e.  28.  1  Eliss.  c.  19. 
and  14  Eliz.  c.  11. 

Section  %  provides,  that  no  demise  made  before  passing  the  act 
shall  be  valid,  unless  the  several  rents  reserved  upon  the  separate 
demises  of  separate  parts  of  tenements  accustomably  demised  uQder 
one  lease,  or  if  part  be  reserved  in  the  possession  of  the  lesac^  or 
lessors,  unless  the  rent  reserved  on  the  parts  demised  shall  bo  at 
least  so  far  equal  to  the  whole  amount  of  the  ancient  rent  or  reiilja, 
that  the  part  not  demised  shall  be  sufficient  to  answer  the  difFer- 
ence. 

(tf)  ^2  Blac.  Com.  S20. 
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'^BecUdn'Si  prcmdes,  that  where  the  whole  of  such  demises  istall 
^Yilture  tie  demised  in  parts,  the  aggregate  rents  reserved  aball 
not  he  len  than  the  aocustomed  old  rent,  and  so  in  proportion, 
wliete  a  part  shaQ  be  retained  in  possession  by  the  lessor. 

Section  4.  provides,  that  no  greater  proportion  of  the  accustomed 
icnt  ahidl  be  reserved  by  any  separate  lease  than  the  part  of  the 
premises  demised  will  bear. 

Section  5.  provides,  that  where  a  specific  thing  shall  have  been 
regcrmcd  by  the  lessor,  it  may  be  charged  on  a  competent  part  of 
die  jvemites ;  and  in  case  such  provision  shall  have  been  made*  for 
psyment  of  any  sum  of  money,  stipend,  &c.  it  shall  be  deemed  law- 
fial  if  the  lands,  &c.  charged  be  of  greater  annual  value,  exclusive 
df  the  rent  reserved. 

'  Sectkm  6.  provides,  that  no  lease  shall  be  confirmed  whereon  no 
aomial  rent  is  reserved  to  the  lessors,  &c. 

Section  7.  provides,  that  the  act  shall  not  authorise  the  reservation 
df'^iBy  rent,  <m  any  such  lease,  made  by  any  master,  &c.  of  any  cbl- 
l^e,  in  any  other  manner  than  required  by  the  18  Eiiz,  c,  6.  '  * 

'■ 'Section  8.  provides,  that  where  pa)anents  have  been  reserved  to 
ticars,  Urates,  schoolmasters,  and  other  persons  than  the  lessot*, 
provision  shall  be  made  in  the  leases  for  the  future  payment  thereof 
out  of  premises  of  three  times  the  annual  value,  exclusive  of  the 
rent,  except  (Section  9.)  such  payment  depends  only  on  the  will  of 
flie  person  granting  or  renewing  the  lease. 

Section  10.  provides,  that  persons  holding  such  leases  in  trust,  or 
granting  under-leases  of  specific  parts  under  covenants  of  renewal, 
may  surrender  them,  in  order  that  separate  leases  may  be  granted 
by  the  original  lessors  to  the  cestui  que  trusts,  and  under-leases,  on 
leasonable  terms,  subject  to  the  accustomed  rent,  &c. ;  and  every 
such  surrender,  and  the  new  leases  granted  thereupon,  shall  be  good 
ni'ltfw  and  equity,  notwithstanding  such  under-lessees  and  cestui  que 
ti^isti  may  be  infants,  issue  unborn,  &c.  or  other  persons  incapaci- 
titted  to  act  for  themselves;  provided  such  new  leases  be  for  their 
httittat^'  and  ftUth  be  expressly  declared  in  the  body  of  each  lease. 

'  FVolli  Iftytiig  all  which  together,  we  may  collect,  that  all  colleges, 
ddliedrab,  inaA  other  ecclesiastical,  or  eleemosynary  corporations, 
atid  an  piUrscms  and  vicars  are  restrained  from  making  any  leases  of 
their  lands,  unless  under  the  following  regulations:  1.  They  must 
not  exceed   twenty-one   years,  or  three  lives,  from  the   making. 
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2.  The  accustomed  rent,  or  morei  must  be  yearly  reserved  therein ; 
respecting  which,  the  first  sections  of  S9  and  40  G.  3.  are  ipn* 
ticularly  explanatory.  S.  Houses  in  corporate  <ir  market-towns 
may  be  let  for  forty  years,  provided  they  be  not  the  mansiooUhouseft' 
of  the  lessors,  nor  have  above  ten  acres  of  ground  belonging  to 
them,  and  provided  the  lessee  be  bound  to  keep  them  in  repair  9 
and  they  may  also  be  alienated  in  fee  simple  for  lands  of  equal 
value  in  recompense ;  (a)  therefore,  a  bond  or  covenant  for  render- 
ing or  making  a  lease  within  a  city  or  town  may  be  enforoed«r(A) 
4.  Where  there  is  an  old  lease  in  being,  no  concurrent  lease  shall 
be  made,  unless  where  the  old  one  will  expire  within  three  years.(c) 
Since  the  Statute  of  Frauds  and  Perjuries,  (29  C  2.  c  8.)  whidi 
requires  all  surrenders  to  be  in  writing,  it  was  usual  to  hove  # 
covenant  from  the  parson  or  corporation  to  whom  the  surrender 
was  made,  that  they  would,  within  such  a  time,  make  a  new  leasei 
under  such  and  such  terms :  the  statute,  however,  does  not  extend 
to  surrenders  in  law,  by  taking  a  new  lease  in  writing.((f)  No  lease 
(by  the  equity  of  the  statute)  shall  be  made  without  impeachmaot 
of  waste.  6.  All  bonds  and  covenants,  tending  to  firustrate  thpi 
provisions  of  the  statutes  of  13  and  18  Elix,  shall  be  void.(e) 

As  to  leases,  therefore,  made  by  parsons,  vicars,  and  others^  h^^ 
ing  benefices  or  promotions  with  cure  of  souls,  these  things  are  to 
be  observed:  1.  That  parsons  and  vicars  are  expressly  excepted 
out  of  82  J7. 8  c.  28.  so  that  they  are  not,  as  other  sole  corporations, 
enabled  by  that  statute  to  make  any  leases  to  bind  their  successors 
without  the  confirmation  of  the  patron  and  ordinary,  but  remain  a« 
they  did,  perfectly  at  common  law,  for  any  thing  in  that  statute. 
2.  That  an  annual  rent  must  be  reserved  to  the  lessor  or  lessors, 
otherwise  the  lease  cannot  be  confirmed.  8.  That  they  are  not  re« 
strained  by  13  Eliz.  c.  10.  from  making  leases  for  twenty-one  years, 
or  three  lives ;  but  then  such  leases  must  not  only  be  confirmed  by 
the  patron  and  ordinary,  but  must  also  be  made  in  conformity  to 
the  rules  or  qualifications  before  mentioned,  otherwise  they  will  not 
bind  the  successor.  4.  They,  as  well  as  others,  are  restrained  bj 
13  Eliz.  c.  10.  from  making  leases  for  any  longer  time,  notwith- 
standing any  confirmation,  or  conformity  to  those  rules  or  qualities.  (/) 


(a)  Crane  v.  Taylor.  Hob.  269. 

{b)  «B1.  Coin.320. 

(c)  Bac.  Abr.  tit.  Leases.  (£.  5.) 


(d)  39  &  40  G.  3.  c.  41.  s.  10. 

(e)  2  Bl.  Com.  320. 

(/)  Etc.  Abr.  tit.  Leases!  (F.)' 
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Waste  land  belonging  to  a  vicarage,  which  land  had  remained 
miQcloBed  and  useless  from  the  inability  of  the  vicars  to  incur  the 
expense  of  indosnre,  was  let  (having  never  been  letten  before)  by 
the  incumbent,  with  the  confirmation  of  patron  and  ordinary,  to 
C.  A.  P.  for  three  lives;  C  A.  P.  undertaking  to  reclaim  the  land, 
wad  to  pay  a  rack  rent  which  was  the  most  that  could  be  obtained  : 
Hdd,  that  this  lease  was  not  binding  on  the  incumbent^s  successor. 

(ay 

Another  restriction  occiurs  with  regard  to  college  leases,  (6)  which 
{•created  by  stat  18  Eliz.  c.  6.  (and  is  specially  exempted  from  the 
operatKm  of  the  89  and  40  G.  3.  e.  41.  by  s,  7.  of  that  act,)  by 
whioh  it  is  directed,  that  one-third  of  the  old  retit  then  paid,  should 
for  the  future  be  reserved  in  wheat  or  malt,  reserving  a  quarter  of 
wiieat  for  each  Ss,  8d.  or  a  quarter  of  malt  for  every  Bs.  or  that  the 
lessees  should  pay  the  same  according  to  the  price  that  wheat  and 
madt  diould  be  sold  for  in  the  market  next  adjoining  to  the  respee^ 
tifc  colleges,  on  the  market  day  before  the  rent  becomes  due.  This 
ingadous  plan  is  said  to  have  been  the  invention  of  Lord  Treasurer 
Bmrleiffh  and  Sir  Thomas  Smithy  then  principal  Secretary  of  State-; 
who  observing  how  greatly  the  value  of  money  had  sunk,  and  the 
price  of  all  provisions  risen,  by  the  quantity  of  bullion  imported 
ftbm  the  newly  found  Indies^  devised  this  method  for  upholding  the 
revenues  of  collies.  Their  foresight  and  penetration  have,  in  this 
respect,  been  very  apparent.  The  com  rent  has  made  the  old  rent 
approach  in  some  degree  nearer  to  its  present  value ;  otherwise, 
it  should  seem,  the  principal  advantj^e  of  a  com  rent,  is  to  secure 
the  lessor  from  the  eflFect  of  a  sudden  scarcity  of  com. — The  leases 
of  beneficial  clergymen  were  further  restrained,  in  case  of  their  non- 
rendence,  by  stat.  13  Eliz.  c.  20.  14  Eliz.  c.  11.  18  Elir.  c.  11.  and 
48  EUz.  c.  9.  But  by  43  G.  3.  c.  84.  s.  10.  the  18  Elix.  c.  20.  is 
repealed,  together  with  every  explanation,  &c.  thereof  made  by  Ihe 
14  Eliz.  c.  n.  18.  Eliz,  c.  11.  and  43  Eliz,  c,  9.  and  the  penalties 
fbr  non-residence  are  altered  altogether.  As  far  as  the  48  G.  8.  re- 
spects the  present  subject,  it  may  be  observed  that  by  sect.  84.  all 
contracts  or  agreements  made  after  the  passing  of  the  Act,  for 


(«)  Doe  d.  Tennyson  v.  Yarborouglu   1     Bishop  of  Hewford  r.  Scott,  Cro.  TWz.  874. 
BiDg.  J4.  7   Moore.  258.  S,  C.  and   see        (*)  2  Bl.  Com.  322. 
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the  letting  of  houses  of  residence,  or  the  buildhigl^,  gieki^iBi^^'MJ; 
chards,  and  appurtenances  necessary  for  the  convenient  oci^upatSi^ 
of  the  same,  belonging  to  any  benefice,  donation,  |)erpettifed  cunby, 
or  parochial  chapelry,  to  which  houses  of  residence  any  spirftiud 
persons  shall  be,  by  the  order  of  the  archbishop  or  bishop,  required 
to  proceed  and  reside  therein,  (a  copy  of  such  order  being*,  ixxtme*' 
diately  on  the  issuing  thereof,  transmitted  to  one  of  the  chuncb^r 
wardens,  who  shall  forthwith  ser\'e  it  on  the  occupier  of  such  houi^ 
of  residence,  or  left  at  the  same)  shall  be  null  and  vcHd ;  Wid'Any 
person  continuing  to  hold  such  house  or  any  such  building,  &c#ior 
premises,  after  the  day  on  which  such  spiritual  person  shall  by  tfie 
said  order  be  directed  to  reside  therein,  and  after  service  of  such 
copy  as  aforesaid,  shall  forfeit  forty  shillings  for  every  day  he  fihaU^ 
without  the  archbishop's  or  bishop'*s  consent  in  writing,  'wilfiiUy 
continue  to  hold  such  house,  building,  &c.  the  said  penalty'^ 
penalties  to  be  recovered  by  action  of  debt,  bill,  plaint,  or  infonMK 
tion  in  any  court  of  record  at  Westminstery  or  the  courts  of- great 
sessions  in  Wales^  and  the  whole  to  go  to  the  person  suing,  tofpethi? 
with  costs :  but  in  case  of  any  contract  before  the  Act,  the  permi 
holding  shall  not  be  liable  to  any  penalty  for  three  calendar  monthly 
from  the  service  of  such  order  as  aforesaid :  and  sequestration  fbr 
disobedience  to  reside,  shall  not  issue  for  three  calendar  months,  to 
be  computed  from  the  service  of  such  order  of  the  archbishop  or 
bishop.  Neither  shall  any  person  be  liable  for  non-residence  while 
such  tenant  shall  continue  to  occupy,  s,  35. 

A  dean  and  chapter  should  always  have  their  succession  in  view, 
when  they  contract  for  a  renewal  of  leases,  on  filling  up  vacant 
lives,  and  not  their  own  immediate  advantage,  (a) 

At  common  law,  if  a  parson  had  made  a  lease  for  years  of  his 
glebe  land,  to  begin  after  his  death,  or  granted  a  rent  charge  in 
that  manner,  and  such  lease  or  grant  were  confirmed  by  the  patcon 
and  ordinary,  this  would  have  bound  the  successor  of  the  parson^ 
because  here  were  the  consent  and  concurrence  of  all  persons  ii^ 
terested,  and  the  lease  or  charge  bound  immediately  from  the  per- 
fecting of  the  deed  by  the  parson,  patron,  and  ordinary,  thou^ik 
was  not  to  take  effect  in  possession,  till  after  the  par6on'*s  dea4;h: 
but  now,  no  confirmation  whatever  will  make  such  lease  or  grant 

(«)  Winne  v.  Bampton,  3  Atk.  475. 
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good  against  the  succesear,  by  reason  of  the  statutes  made  to  avoid 
tban.<a) 

/  If  a  parson  obtain  a  grant  to  build  houses  on  church  or  college 
lanetsy. which  is  confirmed,  (in. case  where  confirmation  is  necessary,) 
yel  this  grant  is  no  alienation  against  the  statutes,  but  is  only  a 
ocyvenaol;  or  licence,  and  nothing  else ;  for  the  soil  remains  in  the 
grantor,  and  by  consequence  the  houses  built  thereon  are  in  hinu 

In  some  cases,  the  confirmation  of  the  patron  is  necessary,  and  in 
vome  not ;  wherein  this  diversity  is  taken  in  the  books.  That  such 
sole  corporations,  who  have  not  the  absolute  fee  and  inlieritance  in 
tfaem,  as  prebends,  parsons,  vicars,  and  such  like,  if  tliey  make  any 
Jieiases  or  estates,  there  in  order  to  bind  their  successors,  the  patron 
«lU0t  confirm  the  same :  but  such  sole  corporations  who  have  the 
vhole  estate  and  right  in  them,  as  bishops,  abbots,  &c.  or  such  cor- 
poratioas  aggregate,  who  have  the  whole  fee  and  inheritance  in 
tfaem,  as  dean  and  chapter,,  masters,  fellows,  and  scholars  of  any 
cdlege,  hospital,  &c.  these  may  make  leases  to  bind  their  successors, 
without  any  confirmation  of  the  patron  or  founder,  though  the 
iHAaff^  abbot,  dean,  master,  &c.  were  presentable ;  and  the  reason 
of  this  diversity  appears  in  the  nature  of  the  right  with  which  eaclji 
is  invested.  (6) 

But  if  a  parsonage  or  vicarage  be  a  donative,  then  the  confirma- 
tion of  patron  alone  is  sufficient  to  all  leases,  &c.  made  by  the  par- 
son or  vicar,  and  shall  bind  the  successor  without  the  confirmation 
jof^oij  other,  (ft) 

Yet,  if  there  be  a  lord-paramount,  as  well  as  an  immediate  patron, 
confirmation  of  the  immediate  patron,  without  the  other'^s  confirma- 
tion,  is  not  good ;  as  if  a  parson  be  patron  of  the  vicarage  of  -the 
ttme  church,  and  the  vicar  makes  a  lease  confirmed  by  the  parson 
jnd  ordinary,  this  is  not  good  without  the  confirmation  of  the 
patron,  of  the  rectory  also,  because  both  have  an  interest  in  the 
posseasioDs  of  the  vicarage,  (ft) 

As  a  patron  may  confirm  explicitly  by  his  deed  or  writing,  so 
taaj  he  also  confirm  by  consequence  of  law  :  for,  if  a  parson  makes 
a  kase  for  years  to  the  patron,  who  grants  or  assigns  it  over  to 
iDiothei^  this  amounts  to  a  confirmation  in  law  by  the  patron,  be- 

(a)  Bac.  Abr.  tit.  leases.  (E.)  {h)  Ibid.  (G.  2.) 
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tantse  a  oonfirmation  being  nothing  but  an  aMent  under  tlie  hand 
and  seal  6f  the  party  confirming,  such  assent  in  this  case  sufficiendy 
oppeai^s  by  his  assigning  over  the  lease  to  another,  (a) 

Another  difference  observable  in  the  manner  of  confirming  such 
leases  as  we  are  treating  of,  is,  as  to  their  duration,  or  continuance : 
for,  if  a  parspn  make  a  leas^  for  twenty-one  years  at  this  day,  and 
the  patron  and  ordinary  confirm  his  estate  therein  for  seren  years, 
or  (after  reciting  the  lease)  "  not  beyond  ^  that  term,  yet  is  Ihe 
estate  or  lease  well  confirmed  for  the  twenty-one  years ;  for  when 
they  confirm  the  estate  of  the  lessee,  that  is  intire,  and  cannot  be 
divided,  (a) 

At  to  the  estate  which  they  who  make  such  confirmatiim  ought 
to  have,  to  make  the  lease  effectually  binding  upon  die  succeMoti^ 
this  regards  chiefiy  the  patron,  whose  advowson  or  light  of  palzot 
nage,  being  a  temporal  inheritance,  and  considered  as  such,  is  to  be 
governed  by  the  same  rules  as  other  temporal  inheritances  are  t  hb 
confirmation,  therefore,  being  in  nature  of  a  charge  upon  the  adt 
vowson,  is  to  be  directed  by  the  estate  which  he  hath  in  the  adww- 
son,  and  can  continue  no  longer  than  that  endures.  (6) 

If,  therefore,  the  patron  had  a  conditional  estate  in  the  advoiMon, 
and  he  confirm  a  lease  of  the  parson's,  and  afterwards  the  oonditioD 
be  broken,  this  defeats  also  his  confirmation,  so  that  the  succeedhi^ 
incumbent  shall  not  be  bound  by  it.  So,  if  a  church  be  full  of  a 
parson,  and  afterwards  another  is  made  parson,  and  he  make^a 
lease  for  years,  which  is  confirmed  by  the  patron  and  ordinary,  yet 
the  lease  is  void ;  because  he  who  made  it  was  not  parson,  the 
church  being  full  before.  (6) 

Aij  to  the  time  of  confirmation,  generally  speaking,  it  is  not  ma* 
terial  whether  it  be  before  or  after  the  making  of  the  lease,  which 
is  to  be  confirmed,  so  it  be  made  in  the  life-time  of  the  parties  who 
make  the  lease :  for  the  confirmation  is  but  an  assent  or  agreement 
by  deed,  to  the  making  such  lease  or  grant,  and  not  a  confirmation 
of  the  estate  itself.  (6) 

Thus,  where  a  bishop  made  a  lease  on  the  second  of  May,  which 
was  confirmed  the  third  of  May,  and  sealed  the  fourth  of  May^ 
this  was  held  a  good  confirmation,  (c) 

Yet  it  hath  been  holden  on  the  contrary,  that  if  a  confirmation  be 

(a)  Bac.  Abr.  tit.  Leases.  (G.  2.)  (<;)  Ibid.  (G.  4.) 

(6)  Ibid.  (G.  3.) 
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made  aad  delivered  before  the  grant  or  lease  be  confirmed^  that  this 
is  not  a  good  confirmation ;  and  though,  after  the  grant  or  lease, 
the  deed  of  confirmaticm  be  delivered  again,  yet  that  will  not  make 
it  good ;  for  that  it  waa  a  deed  by  the  .first  delivery,  and  the  second 
delivery  will  not  make  it  good  as  an  assent,  because  the  assent 
cmght  to  be  by  deed,  and  the  first  delivery  was  void;  but  that  con- 
firmation may  be  made  before  the  grant  or  lease  be  confirmed,  the 
odier  cases  are  express,  (a) 

If  a  bishop,  parson,  or  any  other  sole  ecclesiastical  corporation, 
make  a  lease  for  years,  which  needs  confirmation,  his  confirmation 
ought  to  be  ipade  in  the  life  and  during  the  incumbency  of  the 
.  lessor,  ior  after  his  death,  resignation,  deprivation,  or  other  amotion^ 
the  lease  is  become  void  for  want  of  confirmation  ;  and  then,  con- 
firmation made  after  cannot  revive  it,  though  it  be  made  in  the 
vacation  before  any  successor  comes  in.  (6) 

But  if  a  parson  make  a  lease  for  years,  which  is  not  confirmed  by 
the  bishop  or  patron,  then  in  being,  but  by  the  succeeding  bishop 
and  moceeding  patron,  this  is  a  good  lease,  and  shall  bind  the  suc- 
cessor, (b) 

A  building  lease  was  made  of  church  lands  by  a  deceit  put  upon 
the  Court  of  Chancery  by  the  lessor,  who  took  a  large  fine  from  the 
lea^ee^  though  nothing  of  that  was  mentioned  in  the  proposal  laid 
before  the  master.  The  executor  of  the  lessor  was  decreed  to  refund 
the  money,  to  be  laid  out  in  a  purchase,  for  the  benefit  of  the  suc- 
cessors, but  the  lease  was  allowed  to  stand  good,  beqause  it  did  not 
appear  that  the  tenant  was  privy  to  the  impoatipn  upon  the  Court. 

A  bishop  by  covenanting  to  pay  all  charges,  does  not  subject 
hiaaself  to  pay  land  tax,  because  Ke  cannot  bind  his  successors 
S^cuSj  in  the  case  of  an  individual,  who  can  bind  his  heirs,  {d) 

In  the  case  of  leases  from  colleges  and  ecclesiastical  bodies,  if 
the  lessee  in  the  new  lease  takes  in  the  right  of  him  who  had  the 
old  <me,  he  must  be  subject  to  all  the  equity  to  which  the  original 
wHS  liable,  (e) 


\m)  Bac.  Abr.'tit.  LeaMS.  (G.  4.)  (d)  M.  of  Blandtord  r.  Duch.  of  Mwl- 

(6)  Ibid.  (G.  3.)  4.  borough,  2  Atk.  542.  or  Bp.  of  Oxon  v 

,  {e)  Gilkj  T.  fittker,  Cm  temp.  Talb.  Wise,  2  Atk.  79. 

199.  (f)  Edwards  v.  Lewis,  3  Atk.  538 
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Section  XII.   0/ Leases  by  Trustees  ofCharifjes., 

'  ■  ■•  J  ■'         I  '.»;'■•    "J  1  * 

Leases  of  charity  lands  are  under  the  peculiar  cognizance  of  uie 
Court  of  Chancery,  and  where  a  lease  is  made  by  trustees  at  an 
undervalue,  by  collusion  between  them  and  the  lessee,  the  Court 
can  make  a  decreee  not  only  against  the  trustees,  but  also  agaitist 
the  lessee  for  the  surplus  value,  (a) 

The  mode  of  granting  leases  of  charity  lands  is  «,metimes  pi^ 
scribed  by  the  founder,  as  that  the  term  shall  not  exceed  twenty-one 
years,  that  no  fine  shall  be  taken,  &c.  and  then  the  terms  of  tH^ 
power  must  be  strictly  pursued :  and  sometimes  power  is  given  to 
the  trustees  to  make  leases  generally,  in  which  case  they  Have  a 
power  both  in  law  and  equity,  either  to  take  fines  or  reserve  rentsl 
as  is  most  beneficial  for  the  charity,  (a)  Where  there  is  no  power, 
the  trustees  must  be  guided  by  the  general  principles  of  the  Court, 
which  will  take  care  that  a  reasonable  discretion  is  exercised ;  (b) 
and  therefore  a  lease  for  ninety-nine  years  of  a  charity  estiaite,  a 
JEirm,  as  a  husbandry  lease  cannot  stand  without  proof  of  a  cbn^ 
sideration  shewing  that  it  is  fair  and  reasonable,  and  for  the  ben^t' 
of  the  charity.  (6) 

Where  the  rules  of  the  foundation  directed  that  no  lease  should 
be  granted  for  more  than  twenty-one  years,  and  that  at  the  old  rent, 
taking  a  fine  of  two  years'  value ;  a  lease  for  twenty-one  years  at 
the  old  rent,  with  a  covenant  by  repeated  renewals  to  make  it  lip 
sixty  years,  was  decreed  upon  certain  conditions,  to  be  confirmied 
for  twenty-one  years  from  the  last  renewal ;  but  the  covenant  for 
renewal  was  declared  void,  as  rendering  the  lease  no  less  prejudicial 
than  an  actual  lease  for  sixty  years,  (c) 

In  the  constitution  for  founding  an  hospital,  it  was  ordained 
that  no  lease  should  be  made  for  above  twenty-one  years,  and  that 
at  the  old  rent,  and  that  not  above  three  years'*  rent  should  be  taken 
fof  a  fine.  Though  the  tenant  of  the  hospital  lands  is  entitled  to  a 
beneficial  lease,  upon  renewal,  yet  this  constitution  is  not  to  be 
followed    according   to  the   letter;    but  as  times   alter   and  the 

(a)  Highmore  on  Mort.  44^  Bon,  Id.  518.  Attorney- General  v.  Hothsm, 

{h)  The  Attorney  General  v*  Owen.  10  1  Turner,  ii09. 
Ves.  555.     Attorney- General  v.  Brooke,         (c)  Lydiatt  v.  Foach.  2  Vern.  410.  Wat- 

18  A'es.  326.    Attorney-General  r.  Wil-  son  v.  Hemsworth  Hospital,  14  Ves.  ^Si, 
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price  of  provisions  increases,  so  the  rent  ought  to  be  raised  in 
proportion,  (o) 

A  college  restrained  by  its  constitution  from  making  leases,  other 
than  for  twenty-one  years,  at  a  rack-rent,  made  an  entry  in  their 
audit-book,  recommending  it  to  their  successors  to  renew  a  parti* 
trular  lease  at  less  than  the  rack-rent,  the  tenant  having  made  great 
improvements.  The  Court  refused  to  decree  the  renewal,  censuring 
the  parties  who  had  signed  the  order  for  a  breach  of  the  college 
statutes,  {b) 

A  decree  having  been  made  for  granting  a  lease  of  charity  lands 
to  J.  S.  (who  had  been  at  great  expence  in  recovering  those  lands,) 
for  ninety-nine  years,  or  three  lives,  at  a  rent  of  one  third  the  then 
improved  value,  and  to  be  perpetually  renewed  without  fine.  It 
was  decreed  the  lease  should  be  renewed  toties  qtwties  without  fine ; 
but  the  rent  not  to  be  computed  according  to  the  value  of  the  land 
at  the  time  of  the  decree,  but  according  to  the  value  wheij  the 
lease  should  be  renewed  from  time  to  time,  (c) 

Where  long  leases  of  charity  lands  have  been  procured  upon 
terms  very  inadequate  to  their  fair  value,  the  Court  has,  in  several 
instances,  interfered  to  annul  them,  and  to  bring  the  lessees  to  a 
just  account  of  the  rents  and  profits,  {d) 

A  lease  o(  charity  estates  by  the  trustees  for  a  long  term  is  not, 
however,  ipso  facto  void ;  its  validity  must  depend  on  all  the  cir- 
cumstances of  the  transaction  ;  and  the  difficulty  of  ascertaining 
those  circumstances,  and  of  restoring  the  lessee  to  his  original  situ- 
ation after  the  lapse  of  many  years,  is  an  objection  to  the  setting 
aside  such  a  lease  in  equity,  (e) 

An  alienation  for  ninety-nine  years  of  a  charity  estate,  if  it  be  a 
mere  husbandry  lease  and  without  consideration,  is  a  lease  which 
the  Court  will  not  permit  to  stand,  unless  it  is  shewn  to  be  fair  and 
reasonable,  and  for  the  benefit  of  the  charity.  (/)  A  long  lease  of 
a  charity  estate  is  prima  facie  a  breach  of  trust,  and  a  proof  of  the 
circumstances  that  make  it  a  provident  administration  is  thrown  on 

(a)  Watson  t.  Hemsworth  Hospital,  2        (d)  The  Attorney- General  v.  Green.    6 

\m.  596.  Ves.  462. 

(fc)  Taylor  t.  Dulwich  Hospital.     1  P.         («)  Attorney  -  General    v.    Warren,    1 

Wntt.  655.     Higfcmoor  on  Mortm.  473.  Wils.  Chan.  Rep.  387. 

(c)  Attorney-General  v.  Smith,  2  Vem.        (/)  The  Attorney-General  v.  Green.  6 

74^,  Vez.  452. 
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those  wbo  take  such  a  lease,  (a)  .Therefore^  trustees  oC.a  charily 
cannot  in  general,  unless  specially  empowered,  grant  a  lease  lUt 
seventy  years,  except  lor  the  purpose  of  building ;  (6)  for  a«ase 
may  occur  in  which  the  property  cannot  be  made  beneficial  without 
building,  and  the  trustees  may  have  no  fund» 

In  1715  the  trustees  of  a  charity  granted  a  lease  ctf  lands,  thehB^ 
tofore  let  at  31/.  per  annum,  for  nine  hundred  and  ninety-miie 
years,  in  consideration  of  600/.  to  be  laid  out  in  improvemaifes,  and 
of  4/.  per  annum  additional  rent  The  Court  considered  this  to.be 
a  sort  of  perpetuity,  destructive  to  the  charity  estate,  and  therefiore 
decreed  the  lease  to  be  given  up ;  but  as  the  tenant  had  lately  laid 
out  600/.  in  improvements,  it  was  ordered  that  he  should  have  juat 
allowances  made  him  in  the  account  which  was  directed,  (a) 

It  is  laid  down  in  a  recent  case,  (c)  that  neither  a  lease  of  charily 
land  for  ninety-nine  years,  as  a  mere  husbandry  lease,  upon  tenas 
and  at  a  rent  adapted  to  a  lease  for  twenty-one  years ;  ncnr  a  bufld- 
ing  lease  of  nine  hundred  and  ninety-nine  years  upon  an  afc- 
penditure,  commensurate  to  a  term  o{  ninety-nine  years,  oan  be 
suf^rted. 

But  a  lease  of  charity  lands  for  eighty  years,  was  supported  as 
to  the  interest  of  a  sub-lessee,  who  had  given  a  fair  oonsideratkai, 
and  bad  no  notice,  except  that  the  estate  belonged  to  a  chanty ;  (c) 
the  Court  observing  that  its  feelings  upon  the  abuse  of  a  charity 
estate  must  not  carry  it  beyond  what  is  just,  even  against  those 
who  are  guilty,  much  less  against  other  persons;  and  upon  that 
ground  the  decree  should  be  mollified  with  regard  to  the  interests 
of  sub-lessees  having  given  a  fair  consideration ;  merely  directing 
them  to  pay  the  rent  to  other  persons  than  those  to  whom  they  had 
contracted  to  pay  it.  The  interests  of  those  persons  may  be  very 
fair,  as  between  them  and  those  from  whom  they  take ;  and  the 
relief  in  these  cases  is  to  be  adapted  to  the  conduct  of  the  parties, 
as  the  Court  finds  them  respectively  to  have  acted  fairly  or  not, 
towards  the  trust. 

Lease  of  a  charity  estate  will  be  set  aside  for  undervalue  if  con- 
siderable; but  an  underlease  at  a  fine,  was  held  not  to  be  con- 

(a)  The  Attornej-Genenl  y.  Green.  6     13  Ves.  565. 
Vez.  452.  (c)  The  Attornej-General  v.  Backhouse, 

(6)  The  Attorney.Geiiejral  v.  Griffith.    17  Vei.  283. 
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ellifiiVe ;  part  being  ascribed  to  the  good  will  of  a  trade  establidied^ 
and  repairs,  {a)  * 

Whether  proof  of  receipt  of  rent  in  the  name  of  the  trustees  of  a 
charifj  18  sufficient  proof  of  possession  in  them  ?  Quuiere,  {b) 

Where  the  lessee  of  charity  lands  increases  the  revenues  of  the 
charity,  his  lease  shall  not  be  taken  away  without  a  suitable  satis- 
&otion  for  his  lasting  improvements,  (c) 

'  A  bill  to  enforce  a  claim  of  perpetual  renewal  Upon  usage,  sanc- 
lioiied  by  decrees,  and  upon  expenditure,  dismissed;  as  not  sup- 
ported by  the  custom  of  the  country,  or  contract ;  nor  within  the 
powera  of  the  lessen-,  a  charitable  donation ;  nor  according  to  the «. 
true  construction  of  the  decrees,  (d) 

Infonnation  to  set  aside  a  lease  for  nine  hundred  and  eighty  years, 
of  tythes  belonging  to  a  charity,  was  dismissed ;  the  lease  having 
been  granted  one  hundred  and  fifty  years  before  the  information 
filed,  and  pursuant  to  a  decree  of  the  Court  of  Chancery,  which 
decree  remained  unreversed,  and  was  not  impeached  or  sought  to 
be  Mt  aside  by  the  information,  {e) 

Lease  of  a  charity  estate  sought  to  be  set  aside ;  first  as  beang  a 
lease  granted  for  a  long  term  of  years  determinable  on  lives,  at  a 
mail  rent,  on  the  payment  of  a  fine  ;  and  secondly,  on  the  ground 
of  undervalue,  held,  not  to  be  disturbed ;  the  Corporation,  who 
'vtfere  trustees  of  the  charity,  having  been  always  in  the  habit  of 
letting  their  estates  according  to  the  same  mode,  it  being  also  sup- 
pOTted  by  the  custcmi  of  the  country  in  which  the  estates  are  situ^ 
ate ;  and  the  evidence  not  bearing  out  the  charge  of  undervalue.  (/) 


Section  XIIL  Of  Leases  by  married  Women;  and  Hus- 
bands seised  in  right  of  them. 

If  a  woman  has  power  to  dispose,  she  may  execute  her  power  by 
omveyance.     For  the  general  rule  is,  that  a  feme  covert  acting 

'  («)  Attorney-General  v.  Magwood,  18  (d)  Watson  v.  Hemaworth  Hospital,  13 

Vea.  315.  Ves.  324. 

(6)  Doe  d.  Duplex  v.  Penry,  1  Anstr.  (e)  Attorney-General  v.Warren,  1  Wils. 

fS6.  Chan.  Rep,  387. 

(0  Attomey-General  v.  Baliol  Coll.  9  (/)  Attorney-General  ▼.  Crost,  3  Meriv. 

3lod.  407.  524. 
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#ith  respect  to  her  separate  property,  is  competent  to  act  »  dl 
respects,  as  If  she  were  a  feme  sole,  (a)  ■  ■.•  ^:J 

By  ihe  common  law,  if  a  husband  seised  of  lands  of  inheriftaiioft 
in  right  of  his  -wife,  make  a  lease  thereof  by  indenture  or  deed-fioli 
reserving  rent,  this,  though  voidable,  Mdll  be  good,  unless  the  wife 
by  some  act  after  the  husband^s  death  shews  her  dissent.  theselD^- 
for  if  she  accept  rent  which  becomes  due  after  his  deadly  the  lease 
is  thereby  become'  absolute  and  unavoidable.  (6)  \{ 

If  a  widow  chooses  to  avoid  such  lease,  notwithstanding  hm 
having  joined  therein,  then  it  is  so  absolutely  defeated  ob  initio  as  .to 
her,  that  she  may  plead  non  demisit ;  bec^uise,  as  to  any  intermfe 
that  passed  from  her  she  did  not  demise,  nor  in  truth  l3Ad  ,ttie 
power  to  contract,  but  *the  whole  interest  passed  from  the.husbaady 
and  the  lessee  is  in  merely  by  virtue  of  the  husband'^s  contract.; 
and  yet  because  the  lessee^  by  his  acceptance  of  such  lease,  admittad 
them  both  to  have  power  to  join  therein,  he  must  accordingly  dum 
ing  the  coverture  declare  of  the  lease  by  them  both  as  an  essentiail 
part  of  the  description  of  the  lease  whereby  he  makes  title.  (6)      ., . 

But  the  indenture  or  deed-poll,  whereby  such  lease  was  made, 
being  no  essential  part  either  of  the  description  or  lease  itself,  b&» 
ca^se  the  husband,  during  the  coverture,  might  have  made  ithj 
parol  only ;  therefore  it  is  not  necessary  nor  usual  for  the  lessee,  in 
his  declaration  to  make  any  mention  thereof.  (/>) 

A  lease  made  by  husband  and  wife  of  the  lands  of  the  wife,  and 
delivered  by  letter  of  attorney  in  both  their  names,  will  support  .a 
d^laration  in  ejectment  on  a  lease  by  the  husband  only ;  for  tho 
delivery  by  attorney  being  void  as  to  the  wife,  it  is  the  lease  of  the 
husband  only,  (c) 

But  if  the  husband  and  wife  join  in  a  lease  for  years  by  parol  of 
the  wife^s  lands  rendering  rent,  or  if  the  husband  solely  make  such 
parol  lease,  rendering  rent,  this  determines  absolutely  by  his  death, 
so  that  no  acceptance  of  rent,  or  other  act  done  by  the  wife^  will 
prevent  its  avoidance ;  for  a  lease  for  years  being  an  immediate 
contract  for,  or  disposition  of  the  land  itself,  if  the  same  appears  in 
writing  duly  executed,  ro  tliat  there  can  be  no  variation  or  deviation 
therefrom  attempted  by  the  lessee  after  the  husband's  death ;  the 

(u)  Com.  Dig.  Baron  and  Feme.    (P.  1.)    Moore,  66.  S.C.     Ronnie  v.  Rohinson.  1 
(6)Bac.  Abr.  tit.  leases.  (C.  1.)     Ar-     Binj;.  It7.    7  Moore.  M9.  S.  C. 
nold  V.  Revoult,  1  Brod.  &  Bing.  443.     4        (r)  Gardiner  v.  Norman.     Cro.  Jac.  617. 
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Iiiv  so  (at  gives  couatenanoe  to  8ucb  lease  tbv  the  encouragfinenttQif 
fanners  and  husbandmen,  that  the  same  shall  eontmue  in  force  tiU 
tfaewifeV  actual  dissent  or  disagreement  thereto;  but  because 
dlece  can  be  no  such  certainty  of  the  terms  of  a  parol  loase^  wheu 
nothing  appears  in  writing  to  manifest  them,  therefore .  they,  Uka 
other  charges  of  the  husband,  fall  off  or  drop  with  his  estate  or  in^ 
terest  therein,  (a)  i 

If  the  husband  and  wife  make  a  lease  for  years  of  the  wife^s 
land,  without  reservation  of  any  rent^  yet  it  hath  been  adjudged 
that  this  is  a  good  lease  by  them  both  during  the  coverture^  and 
that  the  wife,  after  the  husband^s  death,  may  affirm  the  same  by 
acceptance  of  fealty,  or  bringing  an  action  of  waste :  so  that  the  re* 
setvaticn  of  rent  is  not  essential  to  the  existence  or  ccmtinuance  of 
such  lease  after  the  husband's  death,  but  only  a  writing  attestUE^ 
Ibe  -same,  and  die  wife''s  allowance  and  approbation  thereof;  for  as 
the-  husband  made  such  a  lease  at  first  without  any  reservation  >of 
rWt,  so  the  wife,  if  she  thinks  fit,  may  continue  the  lessee  in  ;poi»4 
session  after  his  death  upon  the  same  terms,  (a)  ;     ■  -    ; 

'A  husband  seised  in  right  of  his  wife  cannot  grant  copies  in  Jiis 
own  name,  but  the  wife  ought  to  join.  (6) 

'But  if- a  husband  seised  of  a  copyhold  in  right  of  his  wife,  make 
a  leuK  not  warranted  by  the  custom,  it  is  a  forfeiture  of  the  estate 
during  the  life  of  the  husband  only  ;(c)  for  it  is  not  a  continuing  de^ 
trlment  to  the  inheritance,  or  such  an  act  as  tends  to  the  destruc- 
tioo  of  the  manor,  in  which  case  it  would  bind  the  inheritance  of 
the  wife  after  the  husband's  death,  (a) 

A  husband  letting  copyhold  lands  of  which  he  is  seised  in  right 
of  his  wife,  by  indenture,  will  not  destroy  the  custom  of  demising 
by  copy,  because  the  wife  may  enter  after  his  death  and  avoid  such 
lease,  (d) 

*  By  marriage  settlement,  husband  has  the  wife'*s  estate  for  life, 
irith  power  to  grant  leases  for  twenty-one  years,  but  no  longer.  In 
breach  of  the  power  he  grants  a  lease  to  A.  for  ninety-nine  year^, 
<!cterminable  upon  lives.  Wife  survives  her  husband  and  conveys 
the  fee  to  B. ;  and  in  the  conveyance  is»recited  the  lease  to  A^  who 

...     % 

(«)  Bbc.  Abr.  tit.  Leases.  (C.  1.)  (c)  Saveme  v.  Smith,  Cro.  Car.  7. 

{h)  Bhaplmd  v.  Kyi^r,  Cro.  Jao.  98-99.        (d)  ConesbiB  v.  Rusky,  Cro.  Eli«.459. 
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is  Toec^^zed  as  then  being  tenant  in  possession  of  the  estate^  at  the 
yearly  rent  reserved.  B.  brings  ejectment  i^ainst  the  assignees  of 
the  lease ;  it  was  held  that  the  lease  being  void,  and  the  recital 
being  only  matter  of  description,  no  demand  c^  possessioD  waa  ne- 
cessary  to  sustain  the  action,  (a) 

A  woman  guardian  in  socage,  marries  and  joins  with  her  hua* 
band  by  indenture,  in  making  sl  lease  for  years  of  the  ward^s  land^ 
yet  after  her  husband^s  death  she  may  avoid  the  same  in  right  of 
the  infant  whose  guardian  she  still  continues  to  be,  and  to  whom j 
when  he  comes  of  age,  she  must  be  accountable  for  the  profits.  (^ 

Touching  leases  made  by  husband  and  wife,  pursuant  to  the 
statute  82  H.  VIII.  c.  S8.  [concerning  which  statute  unde  oni^] 
the  husband  may  at  this  day,  without  fine  or  reoov^,  make  leaiea 
of  the  lands,  tenements  or  hereditaments,  whereof  he  hath  my 
estate  of  inheritance  in  fee-simple  or  fee-tail  in  right  of  his  wift| 
made  before  or  after  the  coverture,  so  as  there  be  in  such 
observed  the  conditions  or  limitations  before  required  in  the  I 
made  by  tenant  in  tail :  and  so  that  the  wife  join  in  the  same 
and  be  made  party  thereunto,  and  seal  and  deliver  the  same  deed' 
herself  in  person :  for  if  a  man  and  his  wife  make  a  letter  of  «&!»•« 
ney  to  another  to  deliver  the  lease  upon  the  land^  this  lease  is 
not  a  good  lease  from  the  wife  warranted  by  the  statute ;  and  jet 
then,  as  in  other  like  cases,  of  leases  not  warranted  by  the  statute^ 
it  is  a  good  lease  against  the  husband.  When  the  lease  is  such  aa 
one  as  is  warranted  by  the  statute,  it  binds  the  husband  and  wife 
both,  and  the  heirs  of  the  wife ;  but  if  it  be  an  estate  tail,  it  doth 
not  bind  the  donor  nor  him  in  remainder,  (c) 

Husband  and  wife,  the  husband  purchased  land  to  him  and  has 
wife,  and  their  heirs,  and  afterwards  he,  without  his  wife,  lets  this 
land  for  sixty  years,  if  they  should  so  long  live,  rendering  98M,  per 
ann.  rent  at  the  two  usual  feasts,  during  the  term,  then  the  hus- 
band dies,  and  if  this  lease  should  bind  the  wife  by  the  82  H»  8.C. 
28.  was  the  question ;  and  it  was  held  by  three  justices  that  it 
should :  for  the  wife  is  appointed  to  join  only  when  she.hath  the  aole 
inheritance  by  the  appointment  of  the  rent  to  be  reserved  to  the 
heirs  of  the  wife,  and  not  where  she  hath  a  joint-estate,  as  in  this 

(a)  Doe  d.  Biggs  y.  A/V'hite,  2  Dowl.  &       (6)  Bnc.  Abr.  tit.  Leases.    (C.  1.) 
Ry  1.716.  (f )  Shep.  Touch.  280. 
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mse ;  and  &en  dettrly  •  by  the  body  of  the  act,  the  lease  by  the  hus« 
band  uoleLy  is  good,  and  the  proviso  does  not  extaxi  to  itv  in 
truth,  the  lease  determined  by  the  death  of  either  of  them,  (a) 

The  husband  cannot  sue  for  arrears  of  rent  accruing  after  the 
death  of  his  wife,  on  a  lease  of  her  land  by  himself  and  wife,  under 
seal  duriag  coverture,  in  which  the  lessee  covenanted  with  the  hus- 
baad  and  wife  and  the  heirs  of  the  ¥rife.  (6) 

'And  if  the  lease  be  made  according  to  Stat.  32  J?en.  VIII.  e.  28. 
it  oontinues  during  the  term,  notwithstanding  the  death  of  the  wife  ; 
and  though'  her  heir  is  entitled  to  the  rent,  he  cannot  enter  or 
eject.  (6) 

A  husband  possessed  of  a  term^  in  right  of  his  wife,  may  dispose 
of  the  whole  or  any  part  of  it. 

So,  he  may  make  a  lease  to  commence  after  his  death,  and  it  will 
he  good,  though  the  wife  survive ;  for,  having  an  interest  to  dis- 
pose of  in  his  life,  he  might  dispose  of  all  the  term,  and  it  should 
bind  the  feme :  so,  when  he  hath  disposed  by  an  act  executed  in 
hii  life  of  the  interest  in  the  term,  and  hath  created  a  term  in  inf< 
tcfest,  this  is  as  good  as  if  he  had  granted  all  the  term,  (e) 

But,  if  the  wife  had  only  the  possibility  of  a  term,  the  husband 
camioi  dispose  of  it :  as  if  there  be  a  lease  to  a  husband  and  wife  for 
their  liyes,  and  afterwards  to  the  executor  of  the  survivor,  the  bus* 
band  cannot  grant  this  executory  interest,  (c)  Therefore  he  cannot 
gtanl  a  lease  to  endure  beyond  both  their  lives. 

It  is  now  settled  that  a  man  possessed  of  a  term  of  years  in  right 
of  his  wife  as  executrix  of  her  former  husband,  has  powec  to  grant 
and  convey  the  same :  for  the  husband  may  administer  in  right  of 
Ihs  irife  without  her  consent,  though  she  cannot  administer  without 
Ae  consent  of  her  husband;  and  if  the  husband  can  administer, 
jure  titfom,  without  her  consent,  it  is  incident  to  the  power  of  ad- 
ministnilion  to  sell  or  dispose  of  a  term  of  years,  (d) 

If  thiahusband  possessed  of  aterm  for  seventy  years  in  rightof  his 
wife^  make  m.  lease  of  those  lands  for  twenty  years,  to  begin  after 
hi*  deftfh,  this  is  good  and  shall  bind  the  wife ;  because  the  term 
bdng  but  a  chattel,  he  had  power  to  dispose  of  it  wholly,  and  by 
oeoiequence  may  dispose  of  any  lesser  interest  thereout  as  he  thinks 
fit,  and  this  being  a  present  disposition,  which  he  cannot  revoke, 

(«)  Bm.  Abr.  tit.  Lewes.    (C  1.)  2.)  Grute  v,  Locroft.  Cro.  Eliz.  287. 

(h)  Hill  T.  Sannders.     2  Bing.  112.  (d)  Thrustout  d.  Levick  r.  Coppin.    3 

(e)  Com.  Dig.Tit.  Barcm  &  Feme.  (E.        Wila.  277.  S.  C.  2  Bl.  R.  801. 
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binds  the  interest  of  the  lands  immediately,  though  it  takes  not  ef- 
fect in  possession  till  after  his  death :  this  differs  therefore  6om  & 
devise  of  such  term,  or  any  ipscrt  thereof  by  fii4  KuAiiid,*^!^  bia 
will ;  for  that  not  taking  effect,  nor  binding  the  interest  at  all  till 
alter  his  death,  comes  too  late  to  prevent  the  openrtfaili AillDairy 
which,  at  the  instant  of  death,  immediately  casts  It  lipbD  thiKcwlCe 
surviving,  and  so  defeats  and  destroys  the'  operation  tf  ^Tlfc. 
devise,  (a)  ■    fV^J 

But  as  to  the  residue  of  the  term,  whereof  the  husband  ^mAutlto 
dispbsition  in  his  Iif&.time,  the  wife,  if  she  survives,  will  be  MtiUed 
to  it;  because  as  to  that,  the  law  is  left  to  take  place,  as  it  iMdd 
have  done  for  the  whole,  if  he  bad  not  ];n*evented  it  by  flMfcrUs 
disposition  of  part,  (a)  "  -t^Jw 

Yet  if  the  husband  demise  for  part  of  the  wife's  term,  relidefli% 
rent,  the  rent  shall  go  to  his  executor  or  adndnistrator,  Ihoi^gfen^ 
wife  survive.  (6)  "  *  A 

Yet  if  the  husband  had  granted  away  the  whole  tenn  nptWWii 

dition  and  died,  though  the  condition  were  afterwards 'brokett^iirid 

bis  executors  entered  for  breach  thereof,  the  wife  would,'  notMriU 

standing,  be  for  ever  barred  to  claim  any  interest  in  the  said  thfil: 

because  there  was  a  total  disposition  thereof  by  the  husband  itf^Us 

life-time,  and'the  breach  or  non-performance  of  the  conditioii^^liB 

perfectly  contingent  and  uncertain :  besides  that,  the  breach  of^fle 

condition  happened  not  till  after  his  death,  and  so  the  dispodtion 

continued  perfect  and  uninterrupted  during  his  life ;  for  if  the  df^ 

dition  had  been  broken  during  his  life,  and  he  himself  had  eiltkNii 

for  breach  thereof,  it  might  be  a  great  question  if  the  wife  sib- 

viving  should  not  have  the  term  after  his  death,  because  by  Mi'ti. 

entry  for  the  condition  broken  he  is  restored  to  the  whole  tetitf  4ii 

stain  qtWf  and  then  being  possessed  of  it  in  right  of  his  wife  as  hd 

was  before,  it  seems  but  reasonable  that  the  wife  should  have  it,  if 

she  survived  the  husband,  as  she  would  have  had  if  no  sudi  dN}]b- 

sition  had  been  made,  since  that  disposition  is  now  defeated  Md 

gone,  (c)  ■  '  •  ' ' 

■  •  .'/ 

(a)  B«c.  AVr.  tit.  Btvoa  &  Feme.  (C.  2.)      1  Vern.  18. 

(6)  Turner's  Cmse.  1  Vern.  7.  Pitt  v  Hunt,    (e)  Bac.  Abr.  tit.  Baron  &  Feme.  (C.  f .) 
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.  Sscviov  XIV.    Qf  Leases  by  Infants  and  Guardians. 

I 

Oflf^qmU. — ^WiTH  respect  to  the  power  that  an  infiguit  posseiies 
|B  gnot  «  lease  that  shall  be  binding,  the  cases.in  the  boc4u  are 
aauMfwhat  oootradictory,  and  the  point  is.  hitherto  unsettled.  The 
better  <^xinion  however  seems  to  be,  that  leases  made  by  infants  are 
pit  absnlutdly  void,  but  voidable  on  their  attaining  their  majority. 

^  All  gifts,  grants,  or  deeds,  made  by  infants,  by  matter  in  deed, 

ar  in  writing,  which  do  take  effect  by  delivery  of  his  hand,  ara 

voidable  by  himself,  by  his  heirs,  and  by  those  who  have  his 

crtate.^  (n)     The  words  ^^  do  take  effect,*^  are  the  essential  part  of 

^thedafaition,  and  exclude  letters  of  attorney,  or  deeds  which  dele- 

,4  mere  power  and  convey  no  interest.  (6) 

All  the  books  agree,  that  if  an  infant  make  a  lease  for  years,  he 
plead  fiofs  eatfactumy  but  must  avoid  it  by  pleading  the  spe- 
cial nutter  of  his  infancy ;  which  favours  the  opinion  of  those  who 
hold^  'that  the  lease  is  not  absolutely  void ;  for  if  it  were  absolutely 
¥oid,  there  is  no  good  reason  why  he  should  not  plead  non  estfa/a- 
tmm^  as  a  feme-eovert  certainly  may  do  in  such  a  case,  whose  lease 
is  abaolutely  void,  so  that  no  acceptance  of  rent  after  the  husband^s 
death  can  make  it  good.(c) 

Where  a  building  lease  was  granted  during  the  minority  of  in- 
fanta, with  a  covenant  that  they,  when  of  age,  should  confirm  it, 
and  the  infants  accepted  rent  for  ten  continued  years  after  coming 
qC  age;  it  was  decreed,  that  the  lease  should  be  established. (d) 
Leaae  set  aside  with  costs,  as  obtained  by  the  contrived  and  ha- 
bitual intoxication  of  the  lessor  immediately  on  coming  of  age,  at  a 
very  inadequate  rent ;  and  acts  of  confirmation  held  not  sufficient,  (e) 
An  infimt  made  a  lease  for  years,  and  at  full  age,  said  to  the  lessee, 
^  God  give  you  joy  of  it  ;^  this  was  holden  by  Mead  a  good  affirm- 
ation of  the  lease ;  for  this  is  a  usual  compliment  to  express  one^s 
assent  and  approbation  of  what  is  done.  (/) 

What  seems  decisive  upon  the  question  is,  that  **  the  lessee  can 
in  no  case  avoid  the  lease,  on  account  of  the  infancy  of  the  lessor,^ 

(«)  P*A.  t.  H.  .  (d)  Smith  v.  Loir,  1  Atk.  489.  Nightin 

{hi)  InmA  d.  Abbot  T.  Parsoiu.  5  Burr,    gale  r.  Ferrers,  3  P.  Wins.  t09. 
17Qi.i80«.lS06.  (e)  Sej  v.  Barwick,  1  Vet.  &  B.  195. 

(-)  Bm.  Akr.  tit.  Eitetea.  (B.)  (/)  Bac.  Abr.  tit.  Eftatea.  (B.) 
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which  shews  it  not  to  be  void^  but  yoidable  only ;  imd  it  itk  b^tUsr 
for  infants  that  they  should  have  an  election4  (a) .       :  - 1  u.f ) 

The  Court  of  Chancery  will  decree  building  leases  for  sixty  yasp 
of  infants^  estates^  when  it  appears  to  be  for  their  goodnib)         .  *•. 

Where  an  infant  makes  a  lease  for  years,  reserving  rant,  and  tb^ 
lessee  enters,  the  infiuit  hath  election  to  allow  him  to  be  Ids  teoi9lt» 
or  to  be  his  disseisor,  whichever  is  most  to  his  advantage;  so^  wbrt^ 
one  enters,  and  claims  as  guardian,  and  occupies,  the  infant 'iniiy  id- 
low  him  to  be  either  disseisor,  or  accomptant,  whichevei'  shall  b?  ftr 
his  best  advantage,  (c) 

Of  Guardians. — In  case  there  be  no  testamentary  guardian  Jte*  a 
mother,  if  the  infant  has  any  socage  land  and  is  of  the  age  of  twelve 
if  female,  or  fourteen  if  male,  he  or  she  is  allowed  to  choose  hlsf  or 
her  guardian,  as  is  frequently  done  on  circuit,  and  is  the  constant 
practice,  and  what  the  Court  of  Chancery  frequently  calls  on  infiuits 
to  do ;  though  this  is  still  liable  to  any  reasonable  objection  made  to 
such  choice,  {d)  The  mother  of  an  infant  copyholder  under  four- 
teen, was  holden  to  be  guardian  by  law  of  the  copyhold,  there  being 
no  custom  in  the  manor  for  appointing  a  guardian,  {e) 

A  guardian  in  socage  may  make  leases  for  years  in  his  own  name, 
and  the  lessee  may  maintain  ejectment  thereupon ;  (/)  for  this  guar- 
dian is  a  person  appointed  not  by  any  special  designation  of  the  party, 
but  by  the  wisdom  of  the  law,  in  respect  of  the  lands  descended  to 
the  infant ;  so  that  where  no  lands  descend,  there  can  be  no  such 
guardian :  [g)  and  his  office  originally  was  to  instruct  the  ward  in  the 
arts  of  tillage  and  husbandry,  that  when  he  came  of  age  he  might  be 
the  better  able  to  perform  those  services  to  his  lord,  whereby  he  held 
his  own  land ;  and  though  the  office  now  be  in  some  measure  changed, 
as  the  nature  of  the  tenure  itself  is  since  the  time  that  the  socage 
tenants  bought  off  their  personal  labours  and  services  with  an  annual 
rent  to  the  lord,  yet  it  is  still  called  socage  teimre,  and  the  guardian 
in  socage  is  still  only  where  lands  of  that  kind  (as  most  of  the  lands 
in  England  now  are)  descend  to  the  heir  within  age ;  and  though  the 
heir  after  fourteen  may  choose  his  own  guardian,  who  shall  oontiiitte 
till  he  is  twenty-one,  yet  as  well  the  guardian  before  fourteen,. 

(a)  Zouch  d.  Abbot  r.  Parsons.  3  Burr.        {d)  Pitcaim  v.  O^boume.  2  Ves«  SfS. 
1794-1804-1806.  (e)  Ren  v.  Inhabitants  of   Wilby.    % 

(h)  Cecil  V.  Salisbnry.  8  Vem.  f 24.  Maule  &  Sel.  604. 

(c)  lilunden  v.  Bnn^h.    Cro.  Ctr.  302-         (/)  Bao.  Abr.  tit.  I^f^ases.  ^C  9.) 
306.  {tr)  Shopland  r.  Ryder,  Cro.  Jac.  98. 
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M'fae  wlHiDi''tlle  ittflttitiAiAn' think  fit  to  dioose  after  fourteen,  are 
both  ci  the  same  natiire^'and  faai?e  the  same  ofBoe  and'  emipldymeitt 
atasgned  to  dioof  by  the  Uiw,  without  any  httervehtion  or  diredtion 
of  the  infSft&t'hniifielf ;  -for  ^y  were  appointed,  because  Ae  infant, 
tar^gtard'  of  hia- minority,  was  supposed  incapable  of  managing -bim- 
adfaad  M^estaite^  asid'Cdnsequently  derive  their  authority,  not  from 
thftinfioit,  but  from  thelaw;  and  that  is  the  reason  they  transact 
iHiAifaiHthekr-own  name,  and  not  in  the  name  of  the  infant,  as 
ihey'Wttaid  be  obliged  to  do,  if  their  authority  were  derived  from 
him. 

From  what  has  been  said,  it  appears  that  a  gtuirdian  in  socage  hath 
not  only  a  bare  authorUy,  but  an  interest  in  the  lands  descended, 
and  therefore  during  that  time  may  make  leases  for  years  in  his  owni 
nine^  as  any  other  vAio  hath  an  interest  in  lands  may  do ;  for  he  is 
fiMui  dommusfro  tempore.{a)  But  it  has  been  determined  that  such 
taiici  beooBoe  void,  as  soon  as  the  infant  attains  his  full  age.  {b) 
]  >  A  taatamentary  guardian,  or  one  appointed  pursuant  t&  the 
alatate  1£  Car.  IL  cfMh  s.  8, 9, 10, 11.  is  the  same  in  office  and  in- 
terest as  a  guardian  in  socaga(c) 

But  a  guardian  by  nurture  cannot  make  any  leases  for  years,  either 
in  his  own  name,  or  in  the  name  of  the  infant,  for  he  hath  only  the 
care  of  the  person  and  education  of  the  infant,  and  hath  nothing  to 
do  with  the  lands  merely  in  virtue  of  his  ofBce ;  for  such  guardian 
may  be^  though  the  infant  has  no  lands  at  all,  which  a  guardian  m 
soomge  cannot  (a)  But  such  guardian,  it  seems,  may  make  leases  at 
wilL  Though  every  guardian,  except  a  guardian  in  socage,  is  but 
a  tenant  at  will,  and  by  consequence  cannot  make  a  lease  for  any  cer- 
tain time  or  munber  of  years ;  yet  if  a  lease  be  made  by  such  guar- 
dian,  the  lessee  is  estopped  to  say,  that  being  only  tenant  at  will,  he 
had  no  power  to  make  the  lease,  (d) 

m 

A'  k^se  renewed  by  a  guardian  for  an  infant'^s  benefit,  shall  follow 
the  nature  of  the  original  lease :  and  in  general  a  guardian  or  trustee 
ihaU  not  alter  the  nature  of  the  infants  property,  so  as  to 
change  the  right  of  succession  to  it  in  case  of  the  infantas  death, 
nnkai  by  iCHne  act  manifestly  for  the  advantage  of  the  infant  at  the 
tane.(6) 

(c)  Bm.  Abr.  tit.  Leuss.  (C«  9.)  (c)  S  EoU.  Abr.  41. 

(*)  R#«  T.  HodgBOD,  C  WiU.  ltd.  135.    {d)  Skipworth  v.  Green,  8  Mod.  312. 
Cnii.  Di^  YoU  wws  p.  84l  (e)  Witter  v.  Witter,  3  P.  Wmi.  99-101. 
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A  devise  to  a  persoR  as  guardilm,  theat  he  tnay  ^^  receive  act' and' 
let"^  for  his  ward,  gives  him  an  authority  onl  j,  and  not  an  IntereaLiaf 

Where  A.  and  B.  tntors  dative  appomted  by  a  S^otdi  court;  as 
guaMliats  of  sa  infant,  executed  fbr  and  on  hia  behalf,  a  tack  or 
agreement  inter  ptxrtea,  for  a  lease,  wherelrf  a  sidmon  ^shery  ia 
Scotland,  was  demised  to  C.  for  four  years,  at  a  certain  rent,  cbv^ 
nanl^  to  be  paid  to  the  infant :  it  was  held,  that  the  infant  -niigbt 
maintain  an  action  of  debt,  in  his  own  name  upon  the  agreMMnt,  tb 
recover  arrears  of  rent,  though  he  was  no  party  to  the  agreement, 
nOf  proved  to  be  of  full  age  at  the  time  of  action  brought.  (A)  * 


■  « 


Section  XV,  Of  Leases  by  Executors  and  Admmstrat&n: 

■  •     * 

BxECOTTOBs  and  administrators,  as  they  may  dispose  absolutely  of 
terms  of  years  vested  in  them  in  right  of  their,  testatcnrs,  <Mr  intestates ; 
somay  they  lease  the  same  for  any  fewer  number  of  years,  and  thu^ 
rent  reserved  on  such  leases  shall  be  assets  in  their  hands,  and  go  in 
a  cdttrse  of  :£Uimini8tration.(c) 

If  administration  be  granted  generally  to  one  during  the  minority 
of  ah  infant  executor,  the  grantee  has  authority  to  make  leases  of  any 
term  vested  in  such  in&nt,  which  shall  be  good  till  he  comes  i4 
age ;  and,  as  it  hai^  been  also  holden  by  some,  till  he  avoid  them  by 
actual  entry,  (e) 


Section  XVI,  Of  Leases  by  Mortgagors  and  Mortgagees. 

The  mortgagor  has  no  power  of  making  leases  to  bind  the  mort- 
gagee, but  he  may  make  leases  which  will  bind  his  equity  of  re- 
demption.(a) 

.  A,  contract  for  a  lease  by  a  mortgagor,  cannot  be  enforced  against 
a  tenant,  without  obtaining  a  re-conveyance  of  the  mortgage,  or  pro- 
curing the  mortgagee  to  confirm  the  same ;  neither  can  a  ten£iit7 

(a)    Pigot    V.    Otttftish.     Cro.    Elia.  Ryl.  «73. 
678.  {e)  Bm.  Abr.  tit.  Lmmb.  (K  70  Onds. 

(fr)  Caiiieg:ie  r.  Waagh,  2  Dovrl.  &  R7I.  Dig.  vol.  iv.  p.  84.  :i 

277.   Fitnnaufioe  v.  Waugh,  3  Dowl.  &        (J)  Cruia.  Dig.  rol.  it.  p.  1<>7« 
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hoMiag  under  such  a  contract,  compel  the  Uui^loFd  to  pay  off  the 
■KNTtgage^  to  give  efiect  to  the  contract,  (a) 

.  After  a  bill  of  foreclosure  had  been  filed  by  the  mortgageci.  and  a 
vsceiver  appointed,  the  tenant  for  life  of  the  mortgaged  premises 
with  a  leasing  power  made  leases;  a  bill  was  then  filed  by  a  judg- 
meot  creditor,  who  moved  to  set  the  premises,  pending  the  cause, 
■ad  the  court  ordered  them  to  be  set  without  prejudice  to  any  rights 
the  tenants  might  have  against  the  lessor.  (6) 

Where  the  mortgagor  is  himself  the  occupier  of  the  estate,  he  may 
be  considered  as  tenant  at  will :  but  he  cannot  be  so  considered  if 
there  be  an  under-tenant,  that  is  a  tenant  in  possession  under  a  lease 
prior  to  the  mortgage :  for  there  can  be  no  such  thing  as  an  under- 
tenant to  a  tenant  at  will ;  the  demise  itself  would  amount  to  a  de- 
tenaination  of  the  will,  (c) 

If,  therefore,  a  mortgagor,  who  continues  in  possession  by  con- 
sent of  the  mortgagee,  make  a  lease  for  years,  and  the  lessee  enter, 
daiming  nothing  but  his  lease,  he  is  not  a  disseisor,  but  on  payment 
and  acceptance  of  his  rent,  a  tenant  at  will ;  and  if  the  mortgagor 
enter  aft^  the  expiration  of  the  lease,  he  shall  be  tenant  at  will  again 
to  the  mortgagee :  and  his  acts  being  by  permission  of  the  mort- 
gagee, shall  not  turn  to  his  prejudice,  (d) 

But  if  a  mortgage  be  made  with  a  proviso  and  agreement  between 
the  parties,  that  the  mortgagee,  his  heirs  and  assigns,  *^  shall  not 
intarmeddle  with  the  actual  possession  of  the  premises,  or  percep- 
tion of  the  rents, '^  until  default  of  payment,  the  mortgagor  is  a 
tenant  at  sufferance  to  the  mortgagee,  and  not  a  tenant  at  will,  as  he 
would  have  been  on  a  covenant  that  he  should  take  the  profits  till 
default  of  payment,  (d) 

Indeed  the  legal  interest  of  a  mortgagor  in  possession,  has  been 
held  to  be  inferior  to  that  of  a  mere  strict  tenant  at  will,  (e)  How- 
ever, as  to  what  in  strictness  is  the  interest  of  a  mortgagor,  after  the 
usual  time  given  for  the  payment  is  expired,  the  estate  becomes  ab- 
flcdute  in  the  mortgagee  at  law.  (/) 

^8  all  leases,  or  other  interests  in  the  land,  created  by  the  mort- 
gagor, subsequently  to  the  mortgage,  and  before  the  foreclosure,  are 

(«)  Costigan  v.  Hastier,  2  Scho.  &  Lef.  659.  Cniis.  Dig.  vol.  ii.  p.  106. 

160.  («)  Keech  d.  Warne  v.  Hall,  Doug.  VI. 

(*)  Ld.  Maiiifi«kl  or  HoUiouae  r.  Ha-  Powell  on  Mort.  327. 

■ilton,  S  Scho.  &  Lef.  28.  (/)   Rex  t.  Inhabitants  of  Edington, 

(f)  Moss  T.  GalUmore.  Doug.  279.  1   KoaU  293,    4,   per  Ld.     KeNyon,   Ch. 

(rf)    PowiMjloy   V.  Blackman.    Cro.  Jac.  J. 
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Ydid  against  the  mortgagee^he  may  treat  tha  tttipita  uadar' iiich 
leases,  or  persons  claiming  such  interests,  aa  trespassers^  disasMors^ 
and  wtot]^<MdaerB,(a)  or  not,  at  his,  election;  ludesavluoreE  Aa  ante 
of  the  mortgagor  have  been  done  with  the  penoiBsion  oC  ChiQ 
mortgagee*  .....  ..m,m  .  i,'f4- 

If  the  mortgagee  permit  the  lessee  to  ei^y  his  lease,  the-  mart* 
gi^r  may  thaiceforth  be  considered  as  a  xeedvor  vifsthe  rent^  ai^iB 
some  sort,  a  trustee  for  the  mortgagee,  mrho  may  a4  any  •tiln6l€oaA^ 
termand  the  implied  authority,  by  giving  notice  to  the  teBantnol  tm 
pay  the  rent  to  the  mortgagor  any  longer,  (a)  But  if  the  mortgagee 
elect  the  other  alternative,  the  lessee  may  be  turned  out  by  ejeolf 
ment.{a)  ,..»...,  %.,» 

Though  the  tenant  be  in  possession  under  a  lease  prior  to  tlie 
mortgage,  yet  the  mortgagee,  after  giving  notice,  is  entitled. to  th^ 
rent  in  arrear  atthetimeof  thenotice,  asjirellas  to  what  shall  aocnie 
afterwards,  and  he  may  distrain  for  it  after  such  notice.(6)    - .    .  . ,. 

But  where  there  is  a  tenant  from  year  to  year,  andthe  landlnrf 
mortgages  pending  the  year,  the  tenant  is  entitled  to  six  months*  no- 
tice, before  he  can  be  evicted  by  the  mortgagee,  (c) 

With  respect  to  leases  by  the  mortgagee,  he  caxmot,  -befone'fivi^ 
closure  of  the  equity  of  redempticm,  make  a  lease  for  yean  of.ihe 
premises  in  mortgage  to  bind  the  mortgagor ;  unless  to  avoid  an  ap- 
parent  loss  and  merely  in  necessity,  (d) 

If  mortgagor  of  a  term  join  with  the  mortgagee  in  a  lease  for  a 
shorter  term,  in  which  the  covenants  for  the  rents  and  repairs  ose 
only  with  the  mortgagor  and  his  assigns,  and  the  interests  of  the 
mortgagor  and  mortgagee  become  extinguished  during  the  lease  hjf 
the  reversioner  requiring  their  estates,  still  the  mortgagor  may  main- 
tain an  action  of  covenant  against  the  lessee,  the  covenant  being 
in  gross,  (e)  :  : 

Bu^  if  a  mortgagor  and  mortgagee  make  a  lease  in  which  the  oo^ 
venants  for  the  rent  and  repairs  are  only  with  the  mortgagor  and  his' 
assigns,  the  assignees  of  the  mortgagee  cannot  maintain  an  actioii.fer 
the  breach  of  these  covenants  on  stat.  SS  H,  8.  c.  34..  because,  they 
are  collateral  to  his  grantor'^s  interest  in  the  land,  and  therefore  do 
not  run  with  it.  (/) 

(a)  Keech  d.  Warne  v.  Hall,  Doug.  «1.  (d)  Hungerford  v.  Clay.  9  Mod.  1. 

Powell  on  Mort.  t27.  {e)  Stokea  v.  RusmI,  S  T.  R.  678. 

(ft)  Moss  V.  Gallimore,  Doug.  279.  (^f)  Webb  v.  Russell,  3T.  R.  393. 
(r)  Bircb  V.  Wright,  1  T.  R.  378. 


^tiOud^SHix}  Q^i^e9Kt^  Me^gi^v^  Ud 

ill  oBivtgige te.di^BOTBB  hia  Assignment ;  ibe;t)lg^ft,  of  rtbfe  lesaoi^  in 
fftyifihg «ife tsingi to mafcr him  liable; to  the  gpTcaiaBts  of .tbe  moct- 
gago%»althflnigbk»  had  nottakoi  actiiiJ/f>o8i€»8ioo.«f.tbeiprenuses. 
The  court  dismissed  the  bill,  and  left  the  party  to  his  r^nedy  at 

"  BHtin»aaubdeqiiBiitcase,  whereone  hundred  pewdavei?^  lent  by 

mmjixAsmottgkigt  iipanaaaaugnment  of  a  building  leaae^  ;aDd.the 

•loKtgagee  ttever  *  ^itosed  nor  took  possession,  but:  lost  tht  inoney 

ient»ijlhe<defatdBntJii  equity  haring-recovered  against  theiqortgagee, 

aii'^BBigilecv.the  lent  Teserved  on  the  lease,  the  bill  was  to  be  rolieTQd 

against  the  recovery  at  law ;  and  the  Court  dismissed  it,  saying,  the 

mMgageeiraa  ill  advised  to  take  an  assignment  of  the  whole  tenn.(a) 

^   ^Ufck'  tekXHiaideration  of  this  question  in  the  ease  of  jEa^onagainst 

Jaequik^  it  waa  determined  that  a  mortgagee,  assignee  of  a.term  far 

years,  Aould  not  be  liable  to  the  covenants  in,  the  leasee  unless  he 

3iui<nkeo  aiitual  possession.    But  this  doctrine  no.  longer,  obtains, 

fiir  it  haabeen  determined  that  covenant  for  noo-fiayment  of*  rent 

lies  against  an  assignee  of  a  lease  to  whom  An  aasignmeati  ia  made 

bpwi^^of  mortgage  security,  although  he  has  never  entered  and 

takA  actual  possession.  (6)  <i 

•"^jilndeed  that  the  assignee  is  liable  only  in  respect  c^: actual,  posses- 

sicHi  is  certainly  contradicted  by  a  case  which  arose  onabiU  by  the 

Mesecmor  of  a  lessor  against  the  depositary  of  a  lease  to  seoure  to  him 

ejdebt,iiBr  the  specific  performance  of  a  covenant  to  rebuild  bouses 

^jdpdlirtbe  premises  in  the  eleventh  year  of  the  term,  which  was  a  term 

ftf  atvinty^one  years;  to  Jbe  held  for  the  first  ten  years  at  a  pecu- 

-oiary  4«Mt,i  far  the  eleventh  year  at  a  pepper-eom  reat,.  aod,for  the 

^IcaUbflthe  Jterm  at  a  pecuniary  rent.  The  defendant,  by  his  answes, 

stated  the  fact  of  the  disposal  by  way  of  mortgage,  and  kiaisted  that 

^Qivii^ho  title  but  as  mortgagee,  he  was  not  bound  to  rebuild.   Iiiord 

'  if*A«aKCai9:^Chan.)  thought  that  there  could  not  be  a  decree  to  re- 

ittliMy  as  he  OMild  no  more  undertake  the  conduct  of  a  rebuilding 

^tMbief 4i^iidfpit^.  :  But' his  lord^p  said,  it  was  no  matter  whether 

''tfaa^tltfeDdadt  took  it  as  a  pledge,  or  as  a  purchase,  for  he  could  not 

take  the  estate  as  a  security,  and  refuse  the  burthen  that  was  upon 

{fy  iMnSdott  teoTt.^S3.  et  vide  Eaton    Bing.  9S8.  3  Moore,  500.  S.  C;  and  se« 
T.  Jaeqtiei.  iHm^.  455.  Gretton  v.  Piggies,  4  Taunt.  766. 

{h)  Wijliaids  V.  Botanquet,  1  Brod.  & 


it;  but  having  once  taken  it,  he  could  not  abandon  it:  that  being 
then 
thitt 

give  him  damage^  watr.  ioput 

hi9fla];d«Mp^;hcn^^  that  the  defeHAM^^ AouUt^€ttk^4n 

asffgpm^nt.  <if  ibe  lease  and  execute  a  oountefp$rtv  txsi'OMNIMf'^ 
8bpul4:piiylhe'Oo$te*(a)  '»  '     *^***  ^**" 

.I^94^ed,..tbe.)mBciple  that  a  mortgagee  is liaUe  ctatf  itt1Ka^^ebC4#'^ 
hia.poasesdont  aeenois  no  longer  to  be  recognised  in  either  a  Chjtkt^fSr' 
la^  or  equity ^^^Thusy  where  the  plaintiff  iras  the  liriglnAtiMMdP'' 
a  term,  which  he  assigned  to  Kay,  who  assigned  it  by  ^vlty  HUtihdlfi^^'^ 
gage  to  the  defendant  as  a  security  for  the  re-payment  of  a  sum  of 
money,  the  action  was  brought  to  recover  the  amount  of  ground 
rent  paid  by  the  plaintiff  during  the  interest  of  the4l^eqidai;^-tt^^ 
mortgtigee.   Lord  Kenyan  said,  that  the  defendant  was  liable  as  as- 
signee :  his  liability  was  not  limited  by  his  possession,  but  as  long 
as  he. had  the  legal  estate,  so  long  he  continued  liable  to  peirfiirAi 
the  covenants  in  the  lease.     If  he  wished  to  avoid  that  liabilityv'ha>l> 

should  have  taken  an  under-lease.  (6)  *  -  'i^''^- 

■  1,. 

A  mortgagee  in  possession  is  not  obliged  to  lay  out  money- any  i^ 
further  than  to  ke^  the  estate  in  necessary  repair,  ncnr  is  he  bound  ti 
to  keep  up  buildings  in  as  good  repair  as  he  found  them^  if  the-'u 
length  of  time  will  account  for  their  being  worse.  (c>  If  the  estalSLn 
lies  at  such  a  distance  that  he  must  employ  a  bailiff  to  collect  tU 
rents,  what  he  paid  to  the  bailiff  shall  be  allowed;  butnot  where  h^'' 
does  or  may  receive  the  rents  himself,  (d)  '  >  ^motI 

If  A^  mortgage  land  to  B.  upon  condition  to  re-enter  on  ]paymenbn^ 
of  10/.,  and  afterwards  A.  before  the  day  of  payment  isoome,  being>>i  • 
in  possession,  make  ajease  for  years  by  indenture  to  C.  and  th^n  if-^  ^^^ 
terwards  performs  the  condition,  this  shall  make  the  lease  to  C  good 
against  himself  by  estoppel,  (e)  .  v :  ^      ;  v  n  pj 

(a)  1  PoweU  on  Mort.  241.  (r)  Rmpell  v.  Smithfirt,  1  Anttr.  96«  ^^ 

(6)  Stone  V.  Evans,  Sitt.  at  Westmin-        (<i)  Godfrej  v.  Watson^  3Atk.  di7*.io1<<:-J 
»ter,  T.  T.  39  G»  3.  T.'a  MS8.  {e)  Bac.  Abr.  tit.  Leases.  (O .) 

t.  :     l.l'.'l 


r^l^pasito^^dcff  Ae86  executkniB  hare  only  uilceifttfinliftttfi^^^ 
d^^;C|nJ9^b)^4it  aity  time  €0  payment  of  the  sum  sectired/thi^y'dMf^ 
not  enter  into  any  contract  for  a  lease,  which  will  nc^  %e  B4ble'tb'^ 
bfjy^if)^^^  t0mibe  aame  «veat ;  but  till  such  conting^oy  dtidtik 
tl^34wii&^«regpo(L    It  however  very  rarely  happens  that  leaii^  ' 
ai^  gl»xitexji..l>y  .pef^ona  thus  entitled,  and  we  shall  not  therefbi^  ' 
cq)^  ,19(91^  ^large  into  ibe  subject. 


I "  ■  '. ' 


•  ii 


■|    ■« 


SiEfc^rtfiNT 'XVni.     Of  Leases  by  Copyholders;  wher^  -qf  x 

Licence. 


^h  fi'.  *'•' 


t ,  :■- 


>i ' 


Jt^apyhcAAltit  eannot,  unless  by  special  custom  or  by  licence  from 
the'Ioid^ioonTey  any  common  law  interest  in  his  lands  to  anotKe^s  as  , 
such  an  act  is  incompatible  with  his  tenancy ;  so  that  if  he  make 
a  loue  tat  ytarB  without  licence,  though  by  parol  only ;  dr  even. if  . 
it  be  tobcmunence  in  futuro,{a)  it  will  be  a  fbrfi^ture  of  his  teiie- 
'  But  aii  interest  must  actually  pass ;  for  a  promise '  or  <^oye- 
ttB jdemise  will  not  create  a  forfeiture,  for  it  is  no Jeasel  (h)'    ^ 

By  flpedal  cUstdm  a  copyholder  may  make  leases  for  three,  iuhe, 
€Kr  tmmAf4)fOtQ  y^sars,  or  for  life  and  forty  years  after^  i^thbuVlicencc 
firom  the  lord ;  upon  which  also  he  may  maintain  an  ejectinent :  (c) 
andrrtlmiig^  a  lease  be  made  by  a  copyholder,  not  warranted  by 
thejonskm,  without  licence  of  the  lord,  it  is  not  absdlutefly  void, 
for  tke  hmte  may  maintain  an  ejectment  against  strangers,  (d) 

But  a  oustom  that  the  lease  should  be  void  if  the  lessor  die,  is 
good ;  though  not  if  the  lessor  alien,  (c) 

Where-/.  (7.  having  a  lease  for  three  lives  of  a  manor,  by  the 
custom  df  which  the  copyholds  were  demisable  by  oop^,  made  a 
lease  for  years  by  indenture  of  a  copyhold  tenement  to  defendant'^s 
fiuher,  and  afterwards  the  estate  of  J.  C  was  surrendered  to  the 
lord  of  the  fee,  who  made  a  lease  of  the  manor,  to  the  lessor  of 

(•)  Benrick's  Csse,  Moore,  393.    East    Hamlen  ▼.  Hamlen,  1  Bulst.  189. 
V.  Haidiog,  Cro.  Elix.  498.  (c)  Com.  Dig.  tit.  Copyhold,  (K.  3.) 

(h)  Richards  ▼•   Ceely,    3  Keh.  638.        ((i)Haddonv.Arrowamith|Cro.£liz.461. 
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the  plaintiffs  it  waa  holden  that  inaamuch  aa  theleaiie  to  deftid- 
antf slather,  though  not  warranted  by  the  ciiataiDi  and  .thoilgbSt 
suspended  the  copyhold  tenure,  was  nnrrthflfifn^nnfl  In  phnmi^ 
interest  to  him,  the  lessor  ot  the  plaintiff  dAmU  9*t.«Kraid><Che 
same  during,  the  continuance  of  one  of*  theihraerilvrasiin.HMtliMfc 
to  J.  C.  notwithstanding  the  surrender  of  diat  eatate<(il^    lort-vmh 

A  lease  for  a  year^  without  licence,  ia^goddt  Imt  a  kaae  fyt'toe 
year  eimcde  mnno  in  annum  during  ten  yeara,  being  4  gOod-laiilB 
for  ten  years,  is  a  forfeiture :  but  otherwise  of  a  lease  for  onto  pM^_ 
with  a  ooYenant  Sor  the  holding  it  for  «'  longer  tirae.'at  .IhedPitt  of 
the  lessor.  So  a  lease  for  a  year  et  aic  de  anno  in  flinmal  4dt\^ilts 
life  of  the  lessee,  being  a  lease  for  two  years  at  least,  is  not  gdodi 
So,  if,  de  anno  4n  anntim,  excepting  ofie  day  in  every  year^  ttit  it 
is  a  certain  lease  for  two  years,  excepting  two  days^  whioh  iajf 
lease  in  effect  for  more  than  one  year ;  and  although  there  be.  the 
intermission  of  a  day,  yet  that  is  not  material.(fr)  :  j<,;i 

So,  if  a  copyholder  make  three  leases  together,  eadi'tocoMiMioe 
within  two  days  after  the  expiration  of  the  other,  it  is  a  raere-OTll^ 
flion  of  the  custom  and  therefore  not  good,  (c)  .•  >.».   A 

So  if  a  copyholder,  to  secure  a  person  who  haabeoome  btundftr 
him,  covenant  that  such  person  shall  hold  and  enjoy  the  cppj^lold 
estate  for  seven  years,  and  so  from  seven  years  to  seven  yeara^ffar 
the  term  of-  forty-nine  years,  if  the  copyholder  so  long  live,  ilriaia 
forfeiture  of  the  estate ;  though  there  is  a  clause  that  the  deed 
should  be  void  on  the  bond  being  paid;  for  this  deed,  thou^  in- 
tended only  as  a  collateral  security,  amounts  to  a  present  leaae^  (^): 

A  copyholder,  having  licence  to  lease,  ought  to  pursue  his  Uotaot 
strictly,  otherwise  his  lease  is  void.(e)  t. 

As,  if  he  has  a  licence  to  lease  for  twenty-one  years  from  Midiadl- 
mas  last,  and  he  leases  for  twenty-one  years  from  December  next 
So  if  he  has  a  licence  to  lease  for  two  years  and  he  leases  Sot  three 
years.  So  if  a  copyholder  in  fee  has  a  licence  to  lease  for  jreara^  if 
he  so  long  live,  and  he  leases  for  years  absolutely .  (e)  .  -       ,  iv  f\\i» 

So,  a  copyholder  having  licence  to  make  a  lease  for  twenty^Ane 
years,  cannot  make  two  leases  for  that  term ;  for  he  has  satisfied  Mb 
license  by  one  lease.  .. '  j ».'  ,i! 

(a)  Doe  d.  Beaden  v.  Pjke,  5  Maule  («)  MatheiraT.Whettoii,Czoi,Oar«JS3. 
&  Sel.  14&  (d)  Norris  ▼.  Trist,  «  Mod.  79* 

(6)  Lady  Montague'tCase,  Cro.  Jac.  SOI.      (0)  Cam.  Dig.  tit.  Copyhold. 
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'>ifi«  O0pyliialdar-fiuikd8«.la»e  by  licence^  the  ksaeo  lAayjaaBign 
mdkliodnoty  w  audit  «n  under-lease,  for  the  lord  by  his  Ikeoce  has 
pnrledt  finth  Ue  jnteimt 

:'Soff  tiiekeser  lifter  a  lease  by  Hcencedk'without  heir,  the  kseee 
dudl  iMtTa^t  ibv  hk  term  against  the  lord;  for  the  licence  is  a  eon- 
fiimationGf  the'kMPd.(i^  f 

if'  the  lord  licence  die  copyholder  to  make  a  lease  of  lands  in  the 
lORir^of  J.  though  they  are  in  the  tenure  of  B.  yet  the  licence  is 

I  A  eojq^hcider,  having  a  licence  to  lease,  may  lease  for  fewer  yejEurs 
dim  his  iieaace  alloifs ;  as  a  lease  for  three  years,  under  a  licence  to 
ktlor  twenty-one^  which  is  good.(e)  • 

:  Hthe  Wrd  licence  his  copyholder  for  life  to  make  a  lease  for  three 
years,  if  he  so  long  live,  a  lease  for  three  years  absolutely  is  good :  for 
a  lease  by  a  copyholder  for  life  determines  by  his  death,  and  t)ieTe- 
fore  the  condition  annexed,  being  implied  by  law,  is  void,  {d) 

>  If  die  lord  licence  upon  condition,  the  condition  is  void ;  for  he 
gives  Bathing,  but  only  dispenses  with  the  forfeiture,  (d) 

A  licence  may  .however  be  upon  a  condition  precedent;  for  till 
the  boMHtion  be  performed  it  is  no  licence,  (a) 
• '  If  aoof^holder  make  a  lease  for  years  of  land  whereof  a  feme  by 
oriBtom  is  to  have  her  widow'^s  estate,  she  shall  not  avoid  the  lease, 
aaleia  there  bea  special  custom  to  avoid  it;  for  he  comes  under  the 
ciutioai,  and  by  the  lord's  licence,  as  well  as  the  feme,  (e) 

So  if  a  o^yholder,  after  a  lease  by  licence,  forfeit  his  copyhold, 
the  lend  shall  not  avoid  the  lease;  or  if  he  die,  as  before  observed, 
without  Joy  heir,  {d) 

If  a  oc^yholder  by  licence  make  a  lease  for  years,  rendering  rent, 
hi  cannot  afterwards  release  the  rent  without  a  surrender  of  the 

m 

leffnion.  (0) 

A  lease  tar  years  by  parol,  made  by  the  remainder-man  of  a 
eopyliold  in  fee,  commences  immediately,  if  the  tenant  for  life  join 
with  him  and  surrender  the  estate  to  his  use.  {b) 

'  When  tiie  baron  was  seised  of  a  manor  in  right  of  his  feme,  and 
lit  k  oDfiyfaold  parcel  thereof  fcxr  years  by  indenture  and  died,  it  was 
held  that  it  should  not  destroy  the  custom  to  demise  it  by  copy,  but 

(ft)' Com.  Dig.  tit.  Copyhold,  (K.  3.)         Woriedge  v.  Bemlrary,  Cto.  Jm«  436. 
(h)  Vote  r.  WiOiot,  Cro.  Elix.  160.  (d)  Jeremy  v.  Lowgar,  Cro.  £Uz.  461. 

(e)  Goodwin  ▼.  Longhurst,  Ibid.  635,       (f)  Faroley's  Case,  Cro.  Jae.  36. 
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alter  the  doith  of  her  baron,  the  feme  might  tbd^miaeifeail^  Mire. 
The  flame  Jaw  is,  if  tenant  for  life  of  a  manor  kt  •  oa|ig^ldr|MnBA 
of  the  manor  for  years,  and  die,  it  shall  not  Ae^teajf  tibetraalfpijft 
to  him  in  reversion,  (a)  :  .    [-.v.  yau 

A  lease  for  years  by  a  copyholder,  with  die  lioenoe  ei-  di9^ jflfi 
where  the  widow  by  custom  would  be  entitled  to  her  iiisebeSMelifcil 
the  copyholder  had  died  seised,  defeats  the  widow  of  her- AnM 
bench.  (6)  i  ■■.rf-)?im 

A  lease  without  a  licence  and  contrary  to  the  custom^  in  ovdofifM 
amount  to  a  forfeiture,  must  be  a  perfect  lease,  and  must  liMksf 
certain  beginning  and  a  certain  end,  for  otherwise  the  leaae'kfVdiikl 
and  carries  but  an  estate  at  vrill  at  most,  which  is  no  fiarfcitarie.A 

Therefore,  where  a  copyholder  had  demised  his  eopjrhold^fisM! 
year,  and  agreed  to  grant  a  further  term  of  twenty^me  jwrsE^  fna 
vided  he  could  obtain  of  his  lord  a  licence  for  that  purpose^ 
held  to  be  a  condition  precedent,  and  that  therefore  no 
was  incurred,  (c)  '-■••auvmi 

So  where  a  copyholder  agreed  to  demise,  and  let  eertwi'^flto^ 
mises,  for  a  term  of  twenty-one  years,  and  covenanted  to  pBOta^^ 
licence  to  let  the  same,  and  that  the  lessee  should  peaceably naJQjP 
for  the  said  term  of  twenty-one  years;  this  was  held  to  be  an  esscub 
tory  agreement,  and  not  a  lease ;  for  if  it  were  held  to  be  ickfaffi^ 
a  forfeiture  would  be  incurred ;  whereas  that  would  be  contrar^^te' 
the  intent  of  the  parties,  who  have  cautiously  guarded  agfunstit 
by  the  insertion  of  a  covenant  that  a  licence  to  lease  should  be  fro^i 
cured  from  the  lord,  {d)  ,:lr?£9 

A  demise  by  a  copyholder  for  one  year,  and  at  the  end  of  ddbt! 
term  from  year  to  year  for  the  term  of  thirteen  years  more,  iii  »ilifr 
fourteen  years,  if  the  lord  will  give  licence,  and  so  as  there  shall  U' 
no  forfeiture  with  the  usual  covenants  in  a  farm  lease ;  the  lieQUCis^ 
is  a  condition  precedent,  and  not  being  granted,  there  is  no  leai^at 
law  farther  than  from  year  to  year ;  (e)  and  there  is  no  equity  tilfMMl' 
the  circumstance,  that  the  lord  purchased  his  tenants  interest  wMi^ 
notice  of  demise,  and  an  express  exception  of  all  subsisting'' leow 
or  agreements  for  leases.  (/)  I 

(a)  Fueley'g  Com,  Cto.  J«c.  36.  (e)  I^flTkin  ▼.  Nuim.  1  New  lUp^aR' 

(/i)  Salisbury  d.  Cooke  v.  Kurd.  Cowp,  le,*?.     Doe  exdim   Nunn  v.  LuffkiD^  wd 

**8.1-  others.  4  East,  221,  1  Smith,  R.96.S;C. 

(r)  Bhc.  Abr.  tit.  Leases,  (1. 6.)  (/')  Luff  kin  v.  Nunn,  11  \  ea.  170.' 
('/)  Doc  d.  Coore  v.  Clare,  2  T.  R.  7  JP. 


•Ali4^uiftosf37diiddeFmthout  licenoe  of  the  lotd^made  a  Ufttse  fiv 
jwawhy  pirqly  rendenng  rent,  and  at  full  age  waa  »AmifkmA^  ^^it 
atttpKidthaiieatv and  than  ousted  the  leasee;  and  in  this  case  it 
was  adjudged,  that  the  lease  was  a  good  lease  till  aroided,  and  that 
i'kaae  fbr  yean >by  aeopr^lder  without  licence  is  not  a  disseisin : 
Jul  jMimtiHiiiij;  llini  il  ahinilrl  be  a  forfeiture  in  this  oase^  yet  if  the 
loid  enters  ior  it^  the  infant  may  re-enter  upon  him,  and  so  is  no 
mischief;  and  therefore  he,  having  accepted  the  rent  at  full  ^ag^ 
htth'tnade  it  good  and  unavoidaUe,  and  being  at  all  events  a  good 
kaseiaa  to  all  Stiangen,  for  that  reason  principally  it  was  adjudged 
tlat  such  aceeptonoe  had  made  it  good,  (a) 

A  •Isaae'by  a  copyholder  for  a  year,  with  a  covenant  fx>  renew 
jeari3r,lws  have  before  observed  is  not  a  forfeiture*  In  such  oot^e* 
nsat  it  vovdd  perhaps  be  still  better  if  it  were  worded  ^^  to  permit 
^  the  lessee  to  have,  hold,  and  enjoy  the  lands  in  such 
I  tfoir  a  covenant  in  that  form,  even  of  freehold  lands,  will 
not  amount  to  an  immediate  lease,  because  the  words  ^^  permit  and 
sslirr^'ipeore  that  the  estate  is  still  to  continue  in  him  from  whom 
the peraussion  is  to  come;  for  if  any  estate  thereby  passed  to  the- 
OBimiaiil^  he  might  hold  and  enjoy  it  without  any  permissioiifnmi 
the^aiyvcnaDlxiiv  and  therefore  in  such  case  the  covenantee  hath  Mly^ 
dttrbane  cavenant  for  his  security  of  enjoyment,  without'  aay  actual 
€rtate  nade  over  to  him.  (a) 

u  ib>copjhalder  agreed  to  grant  a  lease  for  years^  if  a  1icenoe.could* 
be  atitainaiy  aB»i  also  to  procure  the  lessee  a  licenoe  to  dig  foller?s 
euth,  and  that  in  the  mean  time  the  lessee  might  dig,  filling  up  the 
lalte.'T  iTln  lessee  having  dug,  without  fflling  diem  up,  it  wasSn* 
AtaLthat  ^e  omwaon  was  an  act  of  waste ;  but  it  waa  held  that 
ty  digjgiog;  constituted  the  waste,  and  thaf  as  the  under*tenant  dag 
byilhaJestpr>  own  licence,  he  could  not  insist  on  the  ferfeitniCL  (6) 

jtTha.iidnitttsnoeof  a  copyholder,  after  a  forfeiture  is  incurred,  is 
cle^iy/^  iWjaiver^  md  any  act  equally  solemn  will  operate  in  the 
iMaaMaMMii ,  fiuoh  acts  as  opiate  as  a  waiver,  do  not  operate  as 
^Mivigfaiit»/JHitadmi|  the  tenant  to  be  in  o£  his  old  title.  C»)  :> 
Every  one  having  a  lawful  interest  in  a  manor,  may  make^voliim- 
tsrytgfiwts^copjholds  escheated,  or  come  to  his  hands,  as  wdl  as 

Wftf  ^..  tit-JUBMefi,  (I.«.)    Cro.    Taunt.  5«. 
JieSio,     '^"  (0  Doe  d.  Ttnwt  y.  HfiUiy.    3  T.  R. 

(^)  Dm  a.  M  mnI,  dwt.  i.  MorrU.   f    16t-17l. 
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admittaaQeeB,  vendering^  the  ancient  rebte'  tiill  sefvioei^  MMi^^ 
bim  wlio Imb  tbe iiiiherituiee/(<f y -  *  -•*  ***  "  •  •*  **^i  *«  atoriu  .m 
:  A  grant  therefore  by  any  stewaid  hmymg  ecikpst' <lt' iMi^'kM 
gnrnting  not  conte«ry  to  the  oommand  of  the  krdv^s'goDdt  ^'vfleriif 
a olerk  of  aateward^  if  he  hold  a  court  $mA^ noik  gtmnitB;  ftr ttii 
tenants  cannot  examme  authority,  nor  need  he  give^thttnriinjaieeMdlt 
of  it.  .  So^. of  a  deputy.  (6)  -    •     *•  »:l  •i.i;.,.wn»j<.| 

.  But  a  tenant  at  will  of  a  manor  cannot  grant  a  copyholder  ^Bidiriat 
toalien  for  years;  and  if  tenant  for  life  of  a  manor  grant  wliobhee 
to  alien  for  years,  it  determines  at  his  deaA.  (a)    •*  i*>     ^    •i:::!  .••• 

^ ....;r 

Section  XEX. — Of  Leases  by  Joint-Tenaras,  CmdrcenGTS, 
and  Tenants  tn  common,  wherein  of  PartUton.     .    . 

Joint-Tenants,  coparceners,-  and  tenants  in  common,  lAayiMUir 
make  leases  of  their  undivided  shares,  or  else  may  all  j<^  !n«f  USasa 
flf  the  whole  to  a  stranger.  One  joint-tenant  coparcener,' lAr  tbHUlt 
in  common,  may  also  make  a  lease  of  his  part  to  his  codipatfdda^ 
for  this  only  gives  the  lessee  a  right  of  taking  the  whide  plnihM^ 
when  before  he  had  but  a  right  to  the  moiety  or  share  thereof  ^^alid 
he  may  contract  with  his  companion  fcH*  that  purpose  as  wdtk^H^ 
with  a  stranger,  (c)  .  ■  '  I 

Where  under  an  act  of  parliament,  a  canal  reservoir  was  ttiade 
over  lands  in  which  A.  and  B.  had  separate  interests,  and  thtf-alA 
provided  "  that  it  should  be  lawful  for  the  owner  or  owners  of  4ite 
lands  on  which  any  such  reservoir  should  be  made  to  let  aB^ffcia 
water  out  of  such  reservoir  once  in  seven  years,  for  the  purpoM'Of 
taking  the  fish  therein,""  held  that  A.  and  B.  were  not  tenants  >in 
common  of  this  septennial  fishery,  (d)  ^'-  *' 

If  there  be  two  joint-tenants,  and  they  make  a  lease,  by  parol  4!ir 
deed-poll,  reserving  rent  to  one  only,  it  shall  enure  to  both ;  yst  if 
the  lease  had  been  by  deed  indented,  the  reservation  dmtdd  Imw 
been  good  to  him  only  to  whom  it  was  made,  and  the  other 'ShiMld 
have  taken  nothing.— -The  reason  of  the  difierence  is  this:  where 
the  lease  is  by  deed-poll  or  parol,  the  rent  will  follow  the  reveniany 
which  is  jointly  in  both  lessors,  and  the  rather,  because,  the  rent 

(a)  Com.  Dig.  tit.  Copjhold,  (C.  3.)  (c)  1  In«t.l8€.  (s.)  Cniis.  X)ig.ToL  4.  p.  84. 

(/>)  Ibid.  (C.5.)  (d)  Snspe  v.  Dobbs,  1  Biagi  SOt. 
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bfil^.MliHHthiQg  ia  retrib^^  jo(iat.teii8ht 

to  whom  it  18  reserved  ought  to  be  seised  of  it  in  the  sasie  iteimer 
Hftjhc;  #40  ^{'  ^  Ifuul  deaiiied^  whidi  was  equaUy  for  the  hmiefit  of 
l9ft  0nmf$mm  «xid  falmsdif ;  but  wh(»e  the  lease  is  by  deed  indented, 
tlff^ i|pe  Mftopped: to-  daim  the  rent  in  any  other  nuumer  than  is 
am^jf odT'by»the  dead,  because  the  indenture  is  the  deed  <^«each 
party,  and  no  man  shall  be  allowed  to  recede  firom  or  vary  his  own 

oili'^Pf^  jgint^tenant  do  a  thing  which  gives  to  another  on  estate, 
or  light  in  the  land,  it  binds  the  survivor ;  as  if  a  joint-tenant  in 
fise  or  £ar  life  make  a  lease  for  forty  years,  (b) 

Therefore,  if  two  joint-tenants  are  in  fee,  and  one  lets  his  moiety 
far,  years,  to  begin  after  his  death,  this  is  good,  and  shall  bind  the 
other  if  he'  survive,  because  this  is  a  present  disposition,  and  binds 
the  lands  firom  the  time  of  the  lease  made,  so  that  he  cannot  after- 
««Ma  iMTOid  It, 

^nSofiC  one  joint-tenant  grant  the  vesture  or  herbage  of  the  land 
fyfCijean^  -and  dies,  this  shall  bind  the  survivor ;  or  if  two  joint- 
Immptajve  of  a  water,  and  one  grants  a  separate  piscary  for  years 
^Hi^ties^  tfaia  shall  bind  the  survivor;  because  in  these  cases  the 
giant  tof  the  one.  joint-tenant  gives  an  immediate  interest  in  the  thing 
JlMif  whereof  they  are  joint-tenants,  (o) 

If  there  are  two  joint-tenants  for  life,  and  one  of  them  makes  a 
1mm  im- years  of  his  moiety,  either  to  begin  presently  or  after  his 
imHihi  and  dies,  this  lease  is  good  and  binding,  against  the  survivcur: 
Ike  ToasiH  whereof  is  that  notwithstanding  the  lease  fop  yearsy  the 
irtrti  itfuinry  fai  the  fi:ediold  still  continues,  and  in  that  they  have  a 
jviltiifltiiiteiest  in  each  other^s  life,  so  that  the  estate  in  the  whole 
Hf-Mif.  pfurt  is  not  to  determine  or  revert  to  the  lesscnr  till  both  are 
dead,  for  the  life  of  one  as  well  as  the  other  was  at  first  made  the 
jlMflmiiTr  nf  thr  estate  granted  out  by  the  lessor,  and  therefore  so 
imff^  aa-ctther  of  than  lives,  if  the  joint-tenancy  continues,  he  is  not 
Ifrtfotiiiiolo  poflsession.  {d)  Now  these  joint-tenants  having  a  re- 
lipihjul  imoMi  m  eaoh. other's  life,  when  one  of  them  makesalease 

.,)^B«4JUn|it.J[^iat-4efnaU& Tenants  {d)  Bao.  Abr.  Ut.  Joint-tenaats  and  Te- 

ia  CcBBpn.  (IL  1.)  Wliitlock  r.  Horton.  nantainCommOD.  Whitlockv,  Horton.  Cro. 

^i&W^i.   •'  '        •'  '"■  Jw.^1.   Daniel r. Waddtengton;  Cix).Jac. 

(#)  iCkm.  XK^.  tit.  BUKkea.  (K.  r.)  377.  Com.  Dig.  tiU  Eatatea.  K.  (a.) 

(r)  Bto;  AibriiiflL  tmaM.  (I.  ^) 
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for  years  of  his  moiety,  this  does  not  depend  on  its  ooDtmuanoe  for 
his  life  only,  but  on  his  life,  and  the  life  of  the  other  joint-tauuit,* 
whichsoever  of  them  shall  Uve  longest,  according  to  the  nature  and 
continuance  of  the  estate  whereout  it  was  derived ;  and  then  so 
long  as  that  continues,  so  long  the  lease  holds  good,  and  by  con- 
sequence such  lessee  shall  hold  out  the  surviving  jomt-tenant  and 
the  reversioner,  till  the  estate,  whereout  this  lease  was  derived,  be 
fully  determined. 

But  if  a  rent  were  reserved  on  such  lease,  this  is  determined  and 
gone  by  the  death  of  the  lessor :  for  the  survivor  cannot  have  it, 
because  he  comes  in  by  title  paramount  to  the  lease,  and  the  hein 
of  the  lessor  have  no  title  to  it,  because  they  have  no  reversion  or 
interest  in  the  land ;  (a)  but  the  executors  or  administrators  may 
maintain  an  action  of  debt  or  covenant;  this  remedy  being  now 
given  to  the  representatives  of  such  a  lessor ;  for  by  statute  1 1  GmK 
II.  c.  19-  s.  15.  the  executors  or  administrators  of  tenant  far  life 
shall,  on  his  death,  recover  of  the  lessee  a  rateable  proportion  of  the 
rent  from  the  last  day  of  payment  to  the  death  of  such  lessor. 

A'  and  B.  being  joint-tenants  for  life,  a  lease  made  by  ^.,  of  the 
one  moiety  to  have  and  to  hold  after  the  death  of  B.  for  sixty  years 
if  A.  so  long  live,  and  of  the  other  moiety  to  have  and  to  hold  after 
the  death  of  A.  for  sixty  years  if  JB.  so  long  live,  and  A.  dies,  B, 
surviving,  is  bad  for  both  moieties :  for  by  the  first  words  it  was  a 
good  lease  from  A.  of  his  part,  upon  the  contingency  of  his  surviv- 
ing B.  but  that  never  happened,  and  as  to  B.'^s  part,  A.  had  no 
power  to  lease  or  contract  for  it  during  the  life  of  B.  though  he  had 
happened  after  to  survive  him,  for  it  was  but  a  bare  possibility, 
which  could  not  be  leased  or  contracted  for,  and  therefore  the  lease 
was  void  in  the  whole,  {a) 

So,  if  one  joint-tenant  make  a  lease  for  years,  ^^  if  he  and  his  cotn- 
panion  live  so  long,^  and  afterwards  surrender  his  moiety,  and  take 
back  another  estate,  the  lease  determines  by  the  death  of  either  of 
them:  for  it  hath  no  continuance  longer  than  the  jointure  con- 
tinues, which  is  severed  by  the  surrender,  a  new  estate  being 
taken,  {a) 

If  ioint-tenants  join  in  a  lease,  this  shall  be  but  one  lease,  for 
they  have  but  one  freehold ;  but  if  tenants  in  common  join  in  a 

(:i)  Bac.  Abr.  tit.  Joint- tenants  ftnd  Te-     Jac.  91.  Daniel  v.  Waddington.  Cro.  Jac. 
nai  ti  iu  Common.  Whitlockv.Hortou.  Cro.    .>77.  Com.  Dig.  tit.  Eatatea.  K.  (a.) 
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Ifip^  this  shall  be  the  lease  of  each  for  their  respective  parts,  aad 
the  cross  oonfinnation  of  each  for  the  part  of  the  other,  and  no 
estoppel  on  either  part,  because  an  actual  interest  passes  from  each 
Rqiectivdy,  and  that  excludes  the  necessity  of  an  estoppel,  which 
IS  never  admitted,  if  by  any  construction  it  can  be  avoided,  (a) 

Where  premises  had  been  demised  by  two  tenants  in  common, 
and  the  rent  paid  for  a  time  to  the  agent  of  both,  but  afterwards  the 
tenant  had  notice  to  pay  a  moiety  of  the  rent  to  each  of  the  two, 
and  the  rent  was  so  paid  accordingly,  and  separate  receipts  given : 
it  was  held,  that  it  then  became  a  question  of  fact  for  a  jury  to  say, 
whether  it  was  the  intention  of  the  parties  to  enter  into  a  new  con- 
tract of  demise,  with  a  separate  reservation  of  rent  to  each,  though 
the  Court  were  inclined  to  think,  that  it  was  not  a  new  contract, 
but  only  an  alteration  in  the  mode  of  receiving  the  rent,  and  con- 
sequently that  they  were  properly  joined  in  an  action  for  use  and 
occupation  for  subsequent  rent,  {h) 

Of  .Partition. — ^A  partition  is  when  two  or  more  coparceners, 
jdntrtenants,  or  tenants  in  common,  agree  to  divide  the  lands  so 
held  among  them  in  severalty,  each  taking  a  distinct  part.  Here, 
as  in  some  instances,  there  is  a  unity  of  interest,  and  in  all  a  unity 
of  possession,  it  is  necessary  that  they  all  mutually  convey  and 
assure  to  each  other  the  several  estates,  which  they  are  to  take  and 
enjoy  separately.  By  the  common  law,  coparceners,  lieing  com- 
pellable to  make  partition,  might  have  made  it  by  parol  only ;  but 
jointp-tenants  and  tenants  in  common  must  have  done  it  by  deed  : 
and  in  both  cases  the  conveyance  must  have  been  perfected  by  livery 
of  seisin ;  but  the  Statute  of  Frauds  (c)  hath  abolished  this  dis- 
tinction, and  made  a  deed  in  all  cases  necessary,  {d) 

Littleton  mentions  many  methods  of  making  partition  ;  {e)  three 
of  which  are  by  consent,  and  one  by  compulsion.  The  first  is, 
idiere  the  parties  interested  agree  to  divide  the  lands  into  equal 
parts  in  severalty,  and  that  each  shall  have  such  a  determinate  part. 
The  second  is,  when  they  agree  to  choose  some  friend  to  make  par- 
tition for  them,  and  then  the  sisters  shall  choose  each  of  them  her 
part  according  to  seniority  of  age,  or  otherwise  as  shall  be  agreed : 

(a)  Dtc.  Abr.  tit.  Joint- tenanta  and  Te-  1  Dowl.  &  Ryl.  490.  S.  C. 

BtttginComnum.  Whitlock  ▼.  Horton.Cro.  (c)  29  Car.  II.  c.  3. 

Jte.  91.  Daniel  t.  Waddington.  Cro.  Jac.  {d)  2  Blac.  Com.  3^3, 4.  Cruis.  Dig.  voT. 

Sn.  Cob.  Dig.  tit.  Eatates.  K.  (a.)  4.  p.  95. 

(fc)  PwU  r.  Smith,  5  Barn.  &  Ald.BJ?.  (e)  Uit,  s.  241,  213—264. 
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and  this  privilege  of  seniority  is  personal,  and  (except  in  the  case  of  a 
presentation  to  an  advowson)  does  not  apply  to  a  husband  cxr  the 
sister'^s  issue.  A  third  method  of  partition  is,  whssa  the  ddest 
divides,  in  which  case  she  shall  choose  last  Such  are  the  methods 
by  consent.  That  by  compulsion  is,  where  one  or  more  sue  out  a 
writ  of  partition  against  the  others;  under  the  Statute  8  &  9.  WUL 
III.  c.  31.  (a)  made  perpetual  by  the  Statute,  3  &  4,  Anne,  e.  M. 
s.9,^  whereupon  the  Sheriff  shall  go  to  the  lands,  and  make  parti- 
tion thereof  by  the  verdict  of  a  jury  there  impannelled,  and  assign 
to  each  their  part  in  severalty,  or  if  the  property  is  in  its  nature 
impartible  it  shall  not  be  divided,  but  one  ^lall  take  it  and  make 
the  others  a  reasonable  satisfaction  in  other  parts  of  theinheritanee; 
or  if  that  cannot  be,  they  shall  have  the  profits  of  the  thing  by 
turns,  (fr) 

The  Courts  of  common  law  are,  however,  now  seldom  resorted  to 
for  obtaining  partition  of  estates  in  joint-tenancy,  for  the  Cofort  of 
Chancery,  ever  since  the  reign  of  Queen  Elizabeth,  has  entertained 
suits  for  partition ;  (c)  upon  the  ground,  that  if  the  titles  ci  the 
parties  are  in  any  degree  complicated,  it  is  extremely  diflScuk  to 
proceed  in  the  courts  of  law  :  and  where  the  tenants  in  possessioQ 
are  seized  of  particular  estates  only,  the  persons  in  remaind«  wee 
not  bound  by  the  judgment  And  on  a  bill  filed  in  Chancery  for  a 
partition,  {d)  the  Court  will  issue  a  commission  to  certain  persoDs 
for  that  purpose,  who  may  proceed  to  divide  the  estate  without  a 
jury ;  and  make  their  return,  which,  if  not  objected  to  by  any  of 
the  parties,  the  Court  will  decree  the  performance  of  such  partition, 
and  direct  the  parties  to  execute  proper  conveyance  to  each  other 
of  the  shares  allotted  to  them,  (e) 

Where  under  a  commission  of  partition  directed  to  four  com- 
missioners, two  different  returns  were  made,  and  each  by  two 
commissioners,  the  court  would  not  act  upon  either,  but  directed  a 
commission  appointing  five  commissioners.  (/) 

Where  it  is  stated  by  the  answer  to  a  bill  filed  for  a  partition, 

(a)  This  Statute  provides  the  method  of        (c)  1  Inst.  169.   a.  n.  2.   Cruis.  Dig. 

carrying  on  the  proceedings  on  a  writ  of  vol.  2.  p.  512. 
partition  of  lands  held  either    in  joint-         (d)  Ambl.  236.  589. 
tenancy,  parcenary,  or  common  ;  and  as  to         (e)  Calmady  v.  Calmady,  2  Ve».  568. 
the  proceedings  on  a  writ  of  partition,  soe        (J")  Watson  v.  Duke  of  Nortlmmbeibiid, 

2  Blac.  Rep.  1134.  1159.  11  Ves.  153. 

ib)  2  Blac.  Com.  189.90. 
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that  the  defendant  has  laid  out  money  in  building  and  improving 
the  premises,  the  Court  of  Exchequer  will  not  decree  a  partition, 
without  a  reference  to  the  Master  to  take  an  account,  (a) 

On  a  partition  in  Chancery,  every  part  of  the  estate  need  not  be 

divided ;  but  it  is  sufficient  if  each  tenant  in  conunon,  &c.  have  an 

jaopsl  share :  (6)  and  on  a  bill  of  partition  neither  side  pay&  costs, 

because  it  is  for  the  benefit  of  both  parties  to  have  their  shares  in 

severalty,  (c) 

Decree  for  partition  among  several  joint  proprietors;  and  no 
objection  from  a  covenant  not  to  inclose  without  general  consent, 
from  rights  of  common,  or  from  the  inequality  and  uncertainty  of 
the  shares,  in  proportion  to  other  estates.  The  decree  directed  a 
feference  to  the  master  to  enquire,  whether  the  plaintiff  and  de- 
fendants, or  any  and  which,  were  entitled ;  and  in  what  shares, 
according  to  the  respective  values  of  the  other  estates ;  and  then  a 
oommiasion  to  divide  accordingly  ;  the  costs  of  the  partition  to  be 
borne  by  the  parties  in  proportion  to  the  value  of  their  respective 
int^esta,  and  no  previous  or  subsequent  costs,  by  analogy  to  the 
proceedings  at  law.  {d) 

The  customary  tenements  in  the  North  of  England,  \^ich  are 
ptroela  of  the  respective  manors  in  which  they  are  situate,  and  des- 
cendable from  ancestor  to  heir  by  the  hereditary  right  called  tenant 
ri^t,  and  held  of  the  lord  according  to  the  custom,  are  not  within 
the  Statutes  of  Partition,  (e) 
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of  Leases  by  Attomies,  Agents,  S^c. 

If  one  hath  poijrer,  by  virtue  of  a  letter  of  attorney,  to  make  leases 
for  years  generally  by  indenture,  the  attorney  ought  to  make  them 
in  the  name  and  style  of  his  principal,  and  not  in  his  own  name ; 
for  the  letter  of  attorney  gives  him  no  interest  or  estate  in  the  lands, 
but  only  an  authority  to  supply  the  absence  of  his  principal  by 
standing  in  his  stead,  which  he  can  no  otherwise  do  than  by  using 
his  name,  and  making  them  just  in  the  same  manner  and  style  as 

(«)  Swtn  ▼.  Swmn,  8  Price,  518.  (c)  2  P.  Wms.  376. 

(I)  1   P.  Wm«.  447  and  see  Warnerv.  (d)Agar  ▼.  Fairfax,  17  Ves.  533. 

BijiMt.  AmbL  689.   Tomer  t.  Morgan,  8  («)  Burrell  v.  Dodd,  3  Bos.  &  Pal.378. 
Vet.  143. 
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his  principal  would  do  if  he  were  present  If  he  should  make,  th^ 
in  his  own  name,  though  he  added  also  ^^  by  virtue  of  the  lettiei^^ 
attorney  to  him  made  for  that  purpose,^  yet  such  leases  seem  tq,!^ 
void,  because  the  indenture  being  made  in  his  name,  must  pass  t^ 
interest  and  lease  from  him,  or  it  can  pass  it  from  nobody :  it  cani^ 
pass  it  from  the  principal  immediately,  because  he  is  no  party,^  4^4, 
it  cannot  pass  it  from  the  attorney  at  all,  because  he  has  nothing.iii 
the  lands ;  and  then  his  adding,  ^^  by  virtue  of  the  letter  of  attorney/* 
will  not  help  it,  because  that  letter  of  attorney  made  over  no  eeX^ 
or  interest  in  the  land  to  him,  and  consequently  he  cannot,  by 'vintv|e 
thereof,  convey  over  any  to  another,  (a)  • . ,., , 

Neither  can  such  interest  pass  from  the  principal  immediately^  ctr 
through  the  attorney ;  (a)  for  then  the  same  indenture  must  have 
this  strange  effect  at  one  and  the  same  instant,  first  to  draw  out  the 
interest  from  tlie  principal  to  the  attorney,  and  from  the  attorney  tp 
the  lessee,  which  it  certainly  cannot  do,  and  therefore  all  such  leases 
made  in  that  manner,  seem  to  be  absolutely  void,  and  not  good»  even 
by  estoppel  against  the  attorney,  because  they  pretend  to  be  made 
not  in  his  o\yn  name  absolutely,  but  in  the  name  of  another^  by 
virtue  of  an  authority  which  is  not  pursued,  (fc) 

This  case  therefore  of  making  leases  by  a  letter  of  attorney,  meak% 
to  dijQTer  from  that  of  a  surrender  of  a  copyhold,  or  of  livery  of 
seisin  of  a  freehold  by  letter  of  attorney ;  for  in  those  cases  when 
they  say,  "  we  A.  and  B.  as  attomies  of  C"^  or  "  by  virtue  of  a  letter 
of  attorney  from  C.  of  such  a  date,  &c.""  "  do  surrender,""  &C.  or 
"  deliver  to  you  seisin  of  such  lands,*"  these  are  good  in  this  man- 
ner, because  they  are  only  ministerial  ceremonies,  or  transitory  acts 
in  paisy  the  one  to  be  done  by  holding  the  court  rod,  and  the  other 
by  delivering  a  turf  or  twig ;  and  when  they  do  them  as  attomies, 
or  by  virtue  of  a  letter  of  attorney  from  their  principals,  the  law 
pronounces  thereupon  as  if  they  were  actually  done  by  the  principal 
himself,  and  carries  the  possession  accordingly,  (a) 

But  in  a  lease  for  years  it  is  quite  otherwise,  for  the  indentures 
or  deeds  alone  convey  the  interest,  and  are  the  very  essence  of  the 
lease,  both  as  to  the  passing  it  out  of  the  lessor  at  first,  and  its  sub- 
sistence in  the  lessee  afterwards.  The  very  indenture  or  deed  itself 
is  the  conveyance,  without  any  subsequent  construction  or  operation 

(«)  Bac.  Abr.  tit.  Leases.  (I.  10.)  {h)  Frontin  v.  SmaU.  3  LcUlU]r«:14l8. 
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'of  law  th^reUpbn;  and  therefore  it  must  be  made  in  the  name  and 
«ljrle  of  him  who  has  such  interest  to  convey,  and  not  in  the  name 
fed  style  of  the  attorney,  who  has  nothing  therein ;  but  in  the  con- 
iduaion:  of  such  lease  it  is  proper  to  say,  "  in  witness  whereof  A,  B, 
of  wich  a  place,  &c.  in  pursuance  of  a  letter  of  attorney  hereunto 
'itmexed,  bearing  date  such  a  day  :*"  or  if  the  letter  of  attorney  be 
general,  and  concern  more  lands  than  those  comprised  in  the  present 
k«9e,  then  to  say,  ^^  in  pursuance  of  a  letter  of  attorney,  bearing 
date  such  a  day,  &c.  a  true  copy  whereof  is  hereunto  annexed,  hath 
pQt  the  hand  and  seal  of  the  principal,^  and  so  to  write  the  princi- 
pal'*s  name,  and  deliver  it  as  the  act  and  deed  of  the  principal ;  in 
'  which  last  ceremony  of  delivering  it  in  the  name  of  the  principal  of 
such  attorney,  this  exactly  agrees  with  the  ceremony  of  surrendering 
by  the  rod,  or  making  livery  by  a  turf  or  twig,  by  the  attorney  in 
die  name  and  as  attorney  of  bis  principal ;  which  proves  that  there 
is  a  great  diversity  between  using  the  name  of  the  attorney  in  the 
miftlfmg  of  leases,  and  using  his  name  in  making  a  surrender  of  copy- 
liold  or  livery  of  seisin  of  a  freehold  estate. 

A  special  agent  under  a  limited  authority  cannot  bind  his  principal 
by  an  act  beyond  the  scope  of  such  limited  authority,  (a) 

Where  an  indenture  was  made  between  A,  for  and  on  behalf  of  B, 
on  the  one  part,  and  C  on  the  other  part.  A,  being  thereunto  au- 
diorized  by  writing  under  JS.'^s  hand  but  not  under  seal,  and  A. 
executed  the  deed  in  his  own  name :  held,  that  B,  could  not  main- 
tain covenant  on  the  deed,  although  the  covenants  were  expressed  to 
be  made  by  C.  to  and  with  B.  (b) 

Where  by  indenture  between  A.  and  B,  of  the  first  part,  C  of  the 
seoond  part,  Z).  of  the  third  part,  A.  and  B.  did,  with  the  assent  of 
C,  demise  to  Z).  for  years,  yielding  and  paying  a  certain  rent  to  E. 
and  the  heirs  of  his  body,  and  Z>.  covenanted  with  A,  and  JB.  and  E, 
to  pay  the  rent  and  to  repair,  &c. :  held  that  E.  could  not  join  with 
A.  and  B.  in  an  action  of  covenant  against  Z).  for  non-payment  of 
TiflBt  and  not  repairing,  (c) 

TRic  Court  of  Chancery  will  interfere,  where  an  agent  procures 
hh  principal  fo  grant  a  leasie  on  disadvantageous  terms ;  it  appearing 

'^st  tfie  agent  took  an  interest  in  the  lease,  {d) 

.'  ■  ■ "  .    . 

(a)  Fenn  v.  Hinison.  3  T.  R.  7b7,  (c)  Ld.  Southampton  and  Dnimmond  v. 

(fc)  Berkeley  v.  Hardj.  b  Barn,  and  Cres.    Brown.  6  Bam.  and  Cres.  718. 
S55.  8  Dovrl.  and  RjrL  10?.  S.  C.  {d)  Lady  Ormond  v.  Hutchinson.  16  Ves. 

94. 
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If  the  defendant  insist  that  the  lease  declared  on  is  tioC  tlie 
plaintifTs,  the  plaintiff  may  shew  that  it  was  made  by  J.  who  had 
authority  from  him  to  execute  it  in  his  name,  and  the  authority  Med 
not  be  produced,  (a)  But  the  lease  must  be  made  and  executed  in 
the  name  of  the  principal.  (6)  • 

But  in  a  recent  case  it  was  held,  that  where  a  party  executes  a  deed 
under  a  power  of  attorney,  the  power  ought  to  be  produced,  (e) 

Agreements  for  a  lease,  made  with  an  agent  who  acts  under  a 
power  of  attorney,  and  a  lease  executed  by  such  agent  in  pursuance 
of  the  agreement,  shall  bind  the  principal,  (d) 

A  defendant,  by  a  written  agreement  expressed  to  be  made  by 
himself  on  behalf  of  A,  B.  of  the  one  part,  and  the  plaintiff  of  ifa^ 
other  part,  stipulated  to  execute  a  lease  of  certain  premises  to  the 
plaintiff.  These  premises  were  proved  to  belong  to  A.  B,  Held,  that 
the  defendant  was  personally  liable,  (e) 

Where  a  man  does  such  an  act  as  cannot  be  good  by  any  other 
means  but  by  virtue  of  his  authority,  it  shall  be  intended  to  be  aa 
execution  of  his  authority ;  but  where  a  man  has  an  interest  and  an 
authority,  and  does  an  act  without  reciting  his  authority,  it  shall  be 
intended  to  be  done  by  virtue  of  his  interest.  (/) 

By  Bailiffs. — ^A  bailiff  of  a  manor  cannot,  by  virtue  of  his  ofSoe 
make  leases  for  years ;  for  his  business  is  only  to  collect  rents,  gather 
the  fines,  look  after  the  forfeitures,  and  such  like :  but  he  hath  no 
estate  or  interest  in  the  manor  itself,  and  therefore  cannot  contract 
for  any  certain  interest  thereout.  But  the  lord  of  the  manor  may 
give  him  a  special  power  to  make  leases  for  years,  as  he  may  do  to 
any  stranger,  and  then  such  leases,  if  they  are  pursuant  to  the  power, 
and  made  in  the  name  of  the  lord,  will  be  as  good  as  leases  by  the 
lord  himself;  for  the  bailiff,  though  he  hath  such  power,  cannot 
make  them  in  his  own  name,  (g)  s 

But  a  general  bailiff  of  a  manor  may  make  leases  at  will,  without 
any  special  authority,  because,  being  to  collect  and  answer  the  rents 
of  the  manor  to  his  lord,  if  he  could  not  let  leases  at  will,  the  lord 
might  sustain  great  prejudice  by  absence,  sickness,  or  other  inca- 
pacity to  make  leases  when  any  of  the  former  leases  were  expired ; 

(o)  BuU.  N.  P.  177.  Pari.  Cas.  341. 

(6)  Frontin  v,  Small.  1  Str.  705.  (e)  Norton  v.  Herron.  1  Ry.  and  M.  *«9. 

(f )  Johnson  v.  Mason.  1  Esp.  R.  89-90.  (/)  Parker  v.  Kett.  1  Ld.  Rajn.  658-660. 

{d)  Hamilton  v.Earl of Clanricard,  1  Bro.  (g)  Bac.  Abr.  tit.  Leases.    (I.  8.) 
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and  such  leases  at  will  are  for  the  benefit  of  the  lord,  and  can  be  on 
ways  prejudicial  to  him,  because  he  may  determine  his  will  when 
he  thinks  fit.  (a) 

Such,  however,  must  be  taken  to  be  strict  tenancies  at  will ; 
otherwise,  as  general  tenancies  at  will  are  construed  to  be  tenancies 
from  year  to  year,  and  half  a  yearns  notice  to  quit  is  required,  before 
a  tenant  can  be  ousted,  such  tenancies  might  prove  very  preju- 
dicial to  the  lord'^s  interest. 

But  if  the  bailiff  of  a  manor  hath  a  special  power  to  make  leases 
for  years,  as  he  ought  to  make  them  in  the  name  of  his  master,  so 
they  ought  to  be  made  in  writing,  that  the  authority  may  appear  to 
be  pursued ;  a  parol  lease  such  bailiff  has  no  power  to  make,  (a) 


CHAPTER  IV. 
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All  persons  whatever,  though  they  be  idiots,  lunatics,  (6)  infants, 
or  married  women,  may  be  lessees ;  because  a  lease  is  always  pre- 
snmed  to  be  beneficial.  Where  the  lessee  labours  under  any  dis- 
abilities at  the  time  when  the  lease  is  made,  they  may,  upon  the 
removal  of  their  disabilities,  avoid  such  leases;  but  if  they  con- 
tinue to  occupy  the  things  demised,  after  such  removal,  the  lease 
becomes  good,  (e) 

Spirituai  persons. — By  48  G.  8.  c.  84.  (which  recites  the  21  H.  8. 
c.  13.)  it  is  made  lawful  for  any  spiritual  person  to  take  to  farm  to 
himself,  or  to  any  person  or  persons  to  his  use,  by  lease,  or  other- 
^,  for  term  of  life,  years,  or  at  will,  any  messuage  or  dwelling- 
Wse,  with  or  without  orchards,  gardens,  or  other  appurtenances, 
although  not  in  any  city,  borough,  or  town ;  and  any  spiritual  person 
having  or  holding  any  [benefice,  46  G.  8.  c.  109.  s.  1.]  donative, 

(«)  Bac  Alir.  tit.  LeaMS.  (I.  S.)  time  of  the  lunacy ;  but  if  originallj  in 

W  A  lease  renewed  for  the  benefit  of  a  trust  for  the  lunatic,  then  to  the  Com- 

Innaiie's  estate  ought  to  be  taken  in  the  mittee.     Exjtarte  JemiTn.  3  Swanst.  151. 
of  tbs  IniMtie*  if  it  w«ie  so  at  the        (r)  Cmis.  Dig.  yoU  4.  p.  90;  91. 
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perpetual  curacy,  or  parochial  cfaapebry^  iifiA;  Ifesnolrr^iJ^fficinliLor 
convenient  glebe  or  demesne  lands  annexed  tO|  or^in  rigb^  of^oi^  hp 
reason  of  his  benefice,  or  cure,  or  chapelry,  or  any  stipendiai^itnimte^ 
or  unbeneficed  spiritual  person,  with  the  consent  in.writiQg/.i|f  ^ha 
bishop  of  the  diocese,  may  take  to  farm  to  himself,  or  tOjany  pcndQir 
to  his  use  fcx*  a  limited  term  of  years,  any  farm  or  farma^  ;tluit>iqagK( 
imder  all  the  circumstances,  appear  to  such  bishop  prdpeviio  Im 
taken  or  occupied  by  such  spiritual  person,  for  the  coavenkodt  ^ 
his  household  and  hospitality  only,  without  being  liaUe-tQriaiqi!)| 
penalties^  &c..  under  the  recited  Act,  or  any  other  AQ\»hy.tmmm> 
thereof:  provided  that  nothing  herein  shall  authorise  «ny{jMM 
residence  of  any  such  spiritual  person  as  aforesaid,  9.  4.    .       .  x  -  A 

And  any  spiritual  person  or  persons,  by  himsdf  or  tbemaelmii 
or  any  other  to  his  or  their  use,  may  have,  hold,  use,  orooci^py  iinr 
ferm,  any  manors,  lands,  &c.  demised,  leased,  or  granted  ta  him  w 
them,  or  his  or  their  property  and  estate,  or  to  take,  purc^MlBB^ 
receive,  or  hold,  as  the  property  and  estate  of  such  spiritual  p^j^dn, 
any  lease  or  leases  for  life  or  lives,  or  for  term  or  terms  of  jgcarfe^l 
absolute  or  determinate  on  any  life  or  lives,  or  to  take  ^ny  anoauidr 
rent,  or  other  annual  advantage  or  profit  by  occasion  of  aay  leaafr-cvi 
ferm  of  any  manors,  &c.  the  property  or  estate  of  any  such  spiidtiHlr; 
person  or  persons  belonging  to  him  or  them,  either  in  his  or  tkeiti 
own  right  or  in  right  of  any  other  person,  or  by  reason  of  his  or  thei^ 
holding  any  spiritual  dignity  or  benefice,  or  so  taken,  purchased^  Qec. 
as  aforesaid  as  the  property  or  estate  of  such  spiritual  person,  not* 
withstanding  the  said  recited  or  any  other  Act:    Provided  that; 
nothing  herein  contained  shall  authorise  any  spiritual  person  hokk 
ing  any  dignity,  prebend,  benefice,  donative,  perpetual  curacy,  of 
parochial  chapelry,  or  serving  a  stipendiary  curacy,  to  take,  receive^ 
or  hold  any  manors,  &c.  after  the  passing  of  this  Act,  for  the  pur- 
pose  of  occupying  or  to  occupy  the  same,  for  the  cultivation  thereof, 
or  procuring  profit  therefrom,  by  himself,  or  any  bailiff  or  servant, 
to  his  use,  unless  the  same  shall  have  been  taken,  received,  or  hidden 
under  a  lease  granted  to  such  person  on  or  before  the  first  day  .of - 
January  1803,  or  unless  by  the  consent  in  writing  of  the  bishop  «■ 
aforesaid,  s.  5. — And  by  a*  6.  such  spiritual  persons  are  authorised 
to  buy  or  sell  cattle  or  com  for  the  occupation  or  profit  of  sudi 
farms,  &c.  so  holden:  Provided  that  they  do  not  buy  or  sell  any* 
cattle  or  porn  in  person  iaa^y  parkeC,  fair, ^)r  place  of  puUk  aale.^ • 
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Aftd  ahy-qsritoal  perscH^  having  any  Yicaltige  or  perpettud  curacy, 
0?  any  ^adpeadiary  curate  thereof,  may  occupy  by  hitdself  or  any 
other  to  his  use,  the  impropriate  parsonage,  rectory,  or  vicarage,  or 
My  :part  thereof,  or  take  any  profit  or  rmt  out  of  such  fiuin, 
noCwithstaonding  the  said  recited  or  any  other  act.  But  if  such  hn- 
prqniafte  paraonage,  rectory  or  vicarage,  or  such  part  thereof,  shall 
not  have  been  occupied  at  any  time  befcne  the  passing  of  this  Act, 
Ij  the  same  cr  any  other  such  spiritual  person  as  aforesaid,  such 
psnoQ  shall  remain  liable  to  the  penalties,  &c.  under  the  said  recited 
or  aDy  other  Act,  unless  he  shall  have  obtained  the. licence  of  the 
bishop  for  such  occupation.  «.  8. 

And  any  clergyman  who  shall  be  licensed  or  be  exempted  from 
lesidence  under  this  or  any  other  Act,  may  take  to  ferm  and  occupy 
in  the  parish  where  he  resides,  or  any  adjoining  parish,  such  lands 
for  the  convenience  of  his  household  and  hospitality  only,  as  the 
(nshop  may  in  writing  aUow.    s.  9* 

All  contracts  or  agreements  made  after  the  passing  of  the  Act  for 
letting  bouses  in  which  any  spiritual  persons  shall  be,  by  order  of 
the  archbishc^  or  bishop,  required  to  reside,  shall  be  void ;  and 
persons  holding  possession  after  the  day  appointed  by  such  order, 
diall  forfeit  44)«.  for  each  day  he  shall  so  hold  over,  such  penalty  to 
be  recoverable  by  action  of  debt,  &c.,  in  any  Court  of  record  at 
Wedmmsier,  or  the  Courts  of  great  sessions  in  WcUes,  and  to  go  to 
such  person  who  shall  inform  and  sue  for  the  same,  together  with 
costs:  but  in  case  of  such  contracts  or  agreements  made  before  the 
passing  cif  the  Act,  no  such  penalty  shall  be  incurred  for  three 
months  from  the  service  of  the  copy  of  such  order  as  aforesaid  upon 
such  occupier  or  at  such  house  of  residence ;  but  after  such  period 
the  person  continuing  to  hold  shall  forfeit  40^.  for  each  day''s  con- 
timmig  to  hold  over  as  aforesaid.    8.  34.  12. 

This  Act  shall  not  deprive  any  spiritual  persons  of  any  privi- 
leges they  enjoyed  under  the  said  recited  Act  or  otherwise.  8.  43. 11. 

hfiMMis^-^In  debt  for  rent  the  defendant  pleaded  infancy  at  the 
^  of  the  lease  made ;  and  upon  demurrer,  the  Court  held  the 
Ic*ie  ooidaAfe  only  at  his  election;  for  if  it  were  for  his  benefit,  it 
''^  be  no  ways  void,  but  the  infant  at  his  election  may  make  it 
^oid,  by  refusing  and  waiving  the  land  before  the  rent-day  comes ; 
^  whijoh  case  no  action  of  debt  would  lie  against  him ;  but  the  de- 
'*^^t  1Mb  having  «» don^'  and  being  of  age  befoite  the  rent-^ay 
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due,  and  it  not  being  shewn  to  the  Court  that  in  this  caae  the  rent 
was  of  greater  value,  the  plaintiff  had  judgment  (a) 

If  a  person  jointly  interested  with  an  infant  in  a  lease,  obtain  a 
renewal  to  himself  only,  and  the  lease  prove  beneficial,  he  shall  be . 
held  to  have  acted  as  trustee,  and  the  infant  may  claim  his  share  of 
the  benefit ;  but  if  it  do  not  prove  beneficial  he  must  take  it  upon 
himself.  This  is  the  peculiar  privilege  of  the  unprotected  situadoo 
of  an  infant  (6) 

Where  a  lease  to  an  infant  however  is  not  by  deed,  he  will  per- 
haps be  liable  at  all  events  for  use  and  occupation  of  the  prennea 
in  which  he  resides ;  for  he  is  liable  for  necessaries,  under  which 
description,  lodging  must  surely  come :  wherefore  such  case  would 
probably  be  held  to  fall  within  the  fair  liabUity  which  the  law  im« 
poses  on  infants  of  being  bound  for  necessaries,  which  is  a  relative 
term,  according  to  their  station  in  life,  (c) 

Femes-Covert — A  feme-covert  cannot  be  sued  as  a  lessee,  for  her 
free  agency  is  so  suspended  during  coverture,  that  she  may  plead 
non  eat  factum  to  an  action  on  any  covenant  in  the  leaae^  for  evi- 
dence that  she  was  covert  at  the  time  of  executing  the  leaae^:  will 
prove  it  to  be  not  her  deed.  For  use  and  occupation  of  preiittBes,^ 
her  baron  will  be  liable,  (d) 

Aliens. — ^With  respect  to  aliens,  the  statute  of  32  H.  8.  c.  16.  s.  ML 
makes  all  leases  of  any  dwelling-house  or  shop  within  this  realm  or 
any  of  the  king's  dominions,  made  to  any  stranger,  artificer,  or  han- 
dicraftsman born  out  of  the  king's  obeisance,  not  being  a  denisoi, 
void  and  of  none  effect,  (e)  This  statute  may  be  pleaded  in  bar  to 
an  action  of  debt  for  rent,  brought  against  an  executor  or  admini- 
strator ;  but  in  pleading  it,  it  seems  necessary  to  aver  that  the  mes- 
suage demised  was  a  dwelling-house  or  shop.  A  place  need  not  be 
alleged  where  he  was  an  alien  and  an  artificer,  (e) 

The  above-mentioned  statute  is  still  in  force;  but  though  it  makes 
leases  of  dwelling-houses  or  shops  granted  to  any  stranger  artificer 
void,  yet  if  such  artificer  occupy  a  dwelling-house  or  shop  under 
an  agreement  which  does  not  amount  to  a  lease,  as  if  he  be  tenant 

(a)  Bull.  N.  p.  177.  Ketsey's  Case.  Cro.     (r)  Hands  v.  Slanej,  8  T.R.  578. 
.»ac.  320 ;  and  see  Kirton  v.  Hliott,  «  Bulst.     (rf)  Bull.  N.  P.  172.     Cro.  Jac.  172. 
69.     Eveljn  v.  Chichester,  3  Bur.  1719.  (<•)  Jevens  v.  Harridge,  I  Saund.  l.etin 

(6)  Ex-parte  Grace,  1  Bos.fic  Pul.  376.     notis. 
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from  year  to  year,  or  iofi  a  shorter  time,  an  action  for  use  and  oc- 
cupaticm  will  lie  against  him  notwithstanding  the  statute,  (a) 

An  alien  may  however  take  by  purchase ;  but  then  it  is  for  the 
benefit  kX.  the  crown :  but  unless  the  crown  interpose^  he  may  main- 
tain an  action  for  lands  purchased  by  him.  (6) 

There  is  no  instance  where  a  woman  alien  is  in  possession  of  an 
estate,  but  that  it  must  be  for  the  benefit  of  the  crown ;  and  the 
husband  by  marrying  her  cannot  be  said  to  be  seised  of  such  es- 
tate. (6) 

But  though  an  alien  cannot,  as  such,  take  a  lease  of  a  dwelling- 
house  or  sh<^,  by  reason  of  the  statute  32  H,  8.  c,  16.,  yet  he  may 
oecupy  a  tenement  of  10/.  a  year,  and  carry  on  his  trade  there  like 
any  other  person  :  and  as  he  may  do  so,  he  has  that  interest  which 
enables  him  to  gain  a  settlement  by  the  provision  of  the  legisla- 
ture, (c) 

All  children  bom  out  of  the  king^s  dominions,  whose  fathers  (or 
gnmdfathers  by  the  father^s  side)  were  natural  bom  subjects,  though 
their  mothers  were  aliens,  are  now  by  various  statutes  deemed  to 
be  natural  bom  subjects  themselves  to  all  intents  and  purposes,  un- 
less their  said  ancestors  were  attainted ;  or  banished  beyond  sea  for 
high  treason ;  or  were  at  the  birth  of  such  children  in  the  service 
of  a  prince  at  enmity  with  Great  Britain.  But  grandchildren  of 
such  ancestors  shall  not  be  privileged  in  respect  of  the  alicn'^s  duty, 
except  they  be  protestants,  and  actually  reside  within  the  realm ; 
nor  shall  be  enabled  to  claim  any  estate  or  interest,  unless  the  claim 
be  made  within  five  years  after  the  same  shall  accrue. 

The  issue  of  an  English  woman  by  an  alien,  bom  abroad,  is  an 
alien. 

The  children  of  aliensbomin  England  are,  generally  speaking, 
natural  bom  subjects,  and  entitled  to  all  the  privileges  of  such,  (d) 

Detiur^n^.— A  denizen  is  an  alien  bom,  but  who  has  obtained,  ex 
^fm&(me  regis,  letters  patent  to  make  him  an  English  subject,  an 
high  and  incommunicable  branch  of  the  royal  prerogative.  A  de- 
iiizea  is  a  kind  of  middle  state,  between  an  alien  and  a  natural  bom 
^ject,  and  partakes  of  both  of  them,  (e) 

(•)  Jevens  v.  Harridge.  1  Saimd.  1.  et  in  (c)  Hex  ▼.  Eastbourae.  4  East.  103-107. 

»*»».  (d)  1  Bl.  Com.  373. 

1*)  BoA  V.  Brown,  «  Atk.  397.Fowler  (e)  Id,  374,  &c, 
'•^,  1  Boa.  &Pul.  44-46. 
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He  may  take  lands  by  purchase  or  d&vise,  which  na^AimTbily  not, 
but  caimot  take  by  inheritance.  r .     ■ 

Adenizeti  therefore  may  be  a  lessor  or  lessee,  for  the  chief  imi- 
pacity  which  he  retains  regards  the  defect  of  inheritable  blo6d,''i6 
that  in  other  respects  his  situation  may,  in  a  great  degriee,  be  aitit 
milated  to  that  of  a  bastard.  He  cannot  however  take  any  grant  of 
lands,  &c.  from  the  crown ;  nor  sit  in  a  council,  or  in  either  house' oF 
parliament  (a) 

NatnralisfaHon  cannot  be  performed  but  by  act  of  parliament ; 
for  by  this  an  alien  is  put  in  the  same  state  as  if  he  had  been  bom  m 
the  king^s  ligeance;  except  only  that  by  the  stat.  12  W.  3.  he  isiii- 
capable,  as  well  as  a  denizen,  of  being  a  member  of  the  privy  coun- 
cil, or  of  either  house  of  parliament,  holding  offices,  taking  grants 
of  the  crown,  &c. 


CHAPTER   V. 

OP  THE  SUBJECT-MATTER  OP  LEASES. 

Section  I.  Of  corporeal  Hereditaments ;  wherein  of  Farmi, 

Lands,  Houses,  and  Lodgings. 

Section  II.      Of  incorporeal  Hereditaments ;  wherein  of 

Tithes,  Tolls,  Advowso7is,  Rent,  S^r. 


Section  L     Of  corporeal  Hereditaments. 

After  such  time  as  leases  for  years  began  to  he  looked  upon  as 
fixed  and  permanent  interests,  and  that  the  lessees  were  sufficiently 
provided  to  defend  themselves  and  their  possessions  against  the  acts 
and  encTtwchnients,  as  well  of  the  lessor  as  of  strangers,  men  found 
it  tlieir  interest  to  improve  and  encourage  this  sort  of  property,  and 
therefore  extended  it  to  all  sorts  of  interests  and  possessions  what- 
stwver,  being  led  thereto  by  that  known  rule,  that  tchatsoeoer  may 
lie  granted  or  parted  with  for  ever,  may  he  granted  or  parted  with 
fi)r  a  time,  (6) 

{a)  St.  1«  \V.  3.  c,2.  (b)  Btc.  Abr.  tit.  Lewes.  (A,> 


k 


Sect,  10  Of  corporeal  HeredUamenti.  141 

Not  Qoly  lands  and  houses^  therefore,  have  been  let  for  years,  but 
also  goods  and  chattels ;  though  the  interest  of  the  lessee  therein 
differs  fnim  the  int^est  he  hath  m  lands  or  houses  so  let  for  years ; 
fyr  if  one  lease  for  years  a  stock  of  live  cattle,  such  lease  is  good, 
and  the  lessee  hath  the  use  and  profits  of  them  during  the  term  ; 
l^ut  yet  the  lessor  hath  not  any  reversion  in  them  to  grant  over  to 
another  eitho:  during  the  t^m  or  after,  till  the  lessee  hath  re-deli- 
vered them  to  him,  as  he  would  have  of  lands  in  case  of  such  lease 
for  years ;  for  the  lessor  hath  only  a  possibility  of  property  in  case 
they  all  outlive  the  term ;  for  if  any  of  them  die  during  the  term, 
the  lessor  cannot  have  them  again  after  the  term,  and  during  the 
term  he  hath  nothing  to  do  with  them,  and  consequently  of  such  aa 
die,  the  property  rests  absolutely  in  the  lessee,  (a) 

So,  whether  they  live  or  die,  yet  all  the  young  ones  conung  of 
them,  as  lambs,  calves,  &c.,  belong  absolutely  to  the  lessee  as  pro- 
fits arising  and  severed  from  the  principal,  since  otherwise  the  les- 
see would  pay  his  rent  for  nothing ;  and  therefore  this  differs  from 
a  lease  of  dead  goods  and  chattels,  for  there,  if  any  thing  be 
added  for  the  repairing,  mending,  or  improving  thereof,  the  lessor 
shall  have  the  improvements  and  additions  together  with  the  prin- 
cipal, after  the  lease  ended,  because  they  cannot  be  severed  without 
destroying  or  spoiling  the  principal.  But  the  lessee,  in  such  case, 
cannot  kill,  destroy,  sell,  or  give  them  away,  during  the  term,  with- 
out being  subject  to  an  action  of  trespass,  as  it  should  seem,  (a) 

Touching  the  import  of  the  word  **  hereditament^  Lord  Kenyan 
observed,  (6)  that  it  was  not  so  strong  a  word  as  tenement ;  but 
was  merely  a  description  of  the  thing  itself,  and  not  the  quality  of 
it  or  interest  in  it :  and  diis  accords  with  the  difference  taken  be- 
tween the  two  words  hcsreditae  and  huereditamentum ;  for  the  word 
hatedUas  imports  the  estate  which  a  man  has  in  the  land ;  hieredU 
famentum  the  land  itself  which  may  be  inherited,  and  therefore 
cannot  be  applied  to  the  estate  in  the  land,  (c)     Holt^  C.  J.  how- 
erer  says  the  word  ^^  hereditament^  implies  a  fee :  (ef)  which  is  con- 
Kxumt  to  Sir  JE.  Cokeys  exposition  of  the  word,  whxh  he  says  is  by 
much  the  largest  and  most  comprehensive  expression ;  for  it  in- 


(•)  Btc  Abr.  tit.  Lestot.  (A.)  (e)  Hopewell  t  Acklaad,  ConufU  1^. 

(i)  Doe  d.  Small  r.  AU«n,  8  T.  R.  497-  (d)  Smith  y  TindaU,  Holt  S55.  ' ;, 

503. 

■  ,  . .    1     .  «     .  -I  /    .        .  . "  • '         (  • 
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eludes  not  only  lands  and  tenements,  but  whatsoeva:  may  be  Inhe- 
rited, be  it  corporeal  or  incorporeal,  real,  personal,  or  mixed,  (a). 

Corporeal  hereditaments  consist  wholly  of  substantial  and  per- 
manent objects ;  all  which  may  be  comprehended  under  the  gene- 
ral denomination  of  land  only ;  for  land  comprehends,  in  its  Ic^gd 
signification,  any  ground,  soil,  or  earth  whatsoever;,  so  the  word 
^^  land^  includes,  not  only  the  face  of  the  earth,  but  every  thiQg 
under  it,  or  over  it ;  and  therefore,  if  a  man  grant  all  his  lands,  lif 
grants  thereby  all  his  mines  of  metal  and  other  fossils,  his  woodsy 
his  waters,  and  his  houses,  as  well  as  his  fields  and  meadows  ;  wt 
but  that  the  particular  names  of  the  things  are  equally  sufiicieiil  .fo 
pass  them,  except  in  the  instance  of  water ;  by  a  grant  of  whidif  M- 
thing  passes  but  a  right  of  fishing,  and  to  recover  the  land  tfX  ttlP 
bottom  of  which,  it  must  be  called  so  many  '^  acres  of  land  oovmfi^ 
with  water.""  But  the  capital  distinction  is  this :  that  by  thenme 
of  a  castle,  messuage,  toft,  croft,  or  the  like,  nothing  else  wiU.pa^ 
except  what  falls  with  the  utmost  propriety  under  the  term  nn^d^ 
use  of,  (though  indeed,  by  the  name  of  a  castle,  one  or  more  t^ 
nors  may  be  conveyed ;  and  e  converso,  by  the  name  of  the  m^poCf 
a  castle  may  pass) ;  but  by  the  name  of  land,  which  is  fwmemgm¥h 
ralissimumy  every  thing  terrestrial  will  pass.  (6)  ,.,  „, 

Leases  for  life,  or  years,  or  at  will  (now  construed  to  be  fi^W 
year  to  year,)  may  be  made  of  any  thing  corporeal  or  inoorpoiBil 
that  lieth  in  livery  or  grant,  (c) 

A  man  therefore  may  demise  his  farm,  which  may  comprehend  a 
messuage  and  much  land,  meadow,  pasture,  wood,  &c.  thereonU) 
belonging,  or  therewith  used :  for  this  word  doth  properly  signify 
a  capital  or  principal  messuage,  and  a  great  quantity  of  demesnes 
thereunto  appertaining,  (d) 

So,  by  the  name  of  a  messuage,  he  may  pass  a  house,  a  curtelage, 
a  garden,  an  orchard,  a  dove-house,  a  shop,  or  a  mill,  as  pared  of 
the  same ;  the  like  of  a  cottage,  a  loft,  a  chamber,  a  cellar,  be 
Yet  these  may  pass  by  their  own  single  names  also,  as  "  of.  one 
messuage,  one  curtelage,*"  &c.  (e) 

If  A,  let  a  garden  ground  for  years,  and  the  lessee  demise  part 


(a)  Co.  Lit,  19,  JO.  8  Bl.  Com.  17.  Shep.  (c)  Shep.  Touch.  268. 
Touch.  91.  (rf)  Shep.  Touch.  93. 

(6)  2  Bl.  Com.  18.  [e)   Ibid.  12. 
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of  the  term  to  an  under-tenant,  who  builds  on  it,  by  a  grant  of  the 
garden  groiuid  the  buildings  thereon  will  pass,  {a) 

So^  a  house ;  and  in  case  of  a  lease  of  a  house,  together  with 
p»ds,  it  is  usual  to  make  a  schedule  thereof  and  affix  it  to  the 
lease,  and  to  haye  a  covenant  from  the  lessee 'to  re-deliver  them  at 
die  end  of  the  term ;  for  without  such  covenant  the  lessor  could 
have  no  other  remedy,  but  trover  or  detinue  for  them  after  the  lease 
ended.  (6) 

The  depiise  of  a  house  ^^  with  the  appurtenances^  will,  it  seems, 
pass  the  house,  with  the  orchards,  yards,  and  curtelage,  and  gar- 
den, but  not  the  land :  (c)  especially  if  it  be  at  a  distance,  though 
occupied  with  the  house ;  but  if  the  lessor  had  built  a  conduit, 
diou^  in  another  part  of  the  land,  yet  the  conduit  would  pas9  with 
the  house,  because  it  is  necessary,  et  quasi,  appendant  thereto :  (d) 
yet  if  the'  lessee  erect  such  a  conduit,  and  afterwards  the  lessor, 
during  the  lease,  sell  the  house  to  one,  and  the  land  wherein  the 
conduit  is  to  another,  and  afterwards  the  lease  determines,  he  who 
lias  the  land  wherein  the  conduit  is  may  disturb  the  other  in  the 
ttibg  thereof,  and  may  break  it,  because  it  was  not  erected  by  one 
irbo  had  a  permanent  estate  or  inheritance,  nor  made  one,  by  the 
occupation  and  usage  of  them  together,  by  him  who  had  the  inhe- 
rftance. — So,  tHe  demise  of  a  house,  ^*  and  the  appurtenances,""  will 
not  pese  an  adjoining  building  not  accounted  parcel  of  the  house 
although  held  with  it  for  thirty  years,  (e)  And  where  the  demise 
was  of  a  messuage  with  all  rooms  and  chambers  thereto  belonging 
and  appertaining,  it  was  held  not  to  comprehend  a  room,  which  had 
once  formed  part  of  the  messuage,  but  which  had  been  separated 
from  it  by  means  of  a  wooden  partition,  and  had  not  been  occupied 
with  it  for  many  years  previous  to  the  demise.  (/) 

Aut  in  one  case  it  was  held  that  a  ^ant  from  the  crown,  of  a 
iKiase  cum  pertinentiis  would  pass  land  that  was  occupied  with  the 
Iwuse :  in  this  case  however  it  should  not  be  overlooked  that  the 
point  arose  on  a  special  verdict,  in  which  the  house  and  land  were 
found  to  be  all  one.  (y) 

(«)  Burton  r.  Brown.  Cro.  Jac.  648.  (d)  Nicholas  v.  Sir  J.  Chamberlain.  Cro. 

%  Bac.  Abr.  tit.  Leases.  (A.)   And  for  Jac.  121. 

^  Staap  duties  on  Inventories  see  ante,  (e)  Bryan  v.  Wetherhead.  Cro.  Car.  17. 

^47.  (f)  Kexalake  ▼.  White.  9  Stark.  508. 

(f)  Snithson  r.  Cage.  Cro.  Jac.  526.  (g)  Gennings  v.  Lake.  Cro.  Car.  169. 
^•^  f.  Allen.  Cfo.  Car.  57. 
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Whether  the  thing  claimed  as  aj^purtenant  be 
or  not,  and  the  intention  of  the  parties,  are  the  rules  hf  whii 
judge  in  these  cases,  (a)  ..  'trM»l 

Thus,  where  there  is  a  conveyance  in  general  .tenia  of  aHiktt 
acre  called  Black-acref  every  thing  which  belongs  to 
passes  with  it,  but  whether  parcel  or  not  of  the  thinf 
always  matter  of  evidence.  (6)  miv 

It  may  be  necessary,  however,  to  put  a  different  constructisttiM 
leases  made  in  populous  cities  and  on  those  made  in  the 
It  is  known,  for  example,  that  in  the  metropolis  diffefeitf 
have  several  freeholds  over  the  same  spot  (as  in  the  case  of /Ae 
Addphi ;)  different  parts  of  the  same  house  are  let  out  to  diflhM^ 
people ;  such  is  the  case  in  the  inns  of  Court  It  would  fbetilbip 
be  very  extraordinary  to  contend  that  if  a  person  purduised  m  Nt 
of  chambers,  then  leased  them,  and  afterwards  purchased  nabtihir 
set  under  them,  the  after-purchased  chambers  would  pass  ander  ^ 
lease. (6)  ;  ..i 

So,  the  demise  of  premises  in  Westminster  late  in  the  oenipBtJIII 
of  A.  (particularly  describing  them),  part  of  which  was  a  yavd||  IM 
held  not  to  pass  a  cellar  under  that  yard,  which  was  then  oocmiffil 
by  B.  another  tenant  of  the  lessor;  for  though  primAfa&e  ia4Mf 
the  property  in  the  cellar  would  pass  by  the  demise,  yet  that  wilJH 
be  regulated  and  explained  by  circumstances;  and,  as  theooiifltnH^ 
tion  of  all  deeds  must  be  made  with  a  reference  to  their  aubjeelr 
matter,  it  is  right  in  such  cases  to  let  in  e\ndence  to  show  the  state 
and  condition  of  the  property  at  the  time  when  the  lease  was 
granted,  {h) 

It  may  be  here  obser\'ed  tliat  a  tenant  is  obliged  to  preserve  the 
boundaries  of  the  land  demised,  and  if  he  permit  them  to  be  de> 
stroycd,  so  that  his  landlord'^s  land  cannot  be  distinguished  firom 
his  own,  he  shall  either  restore  the  land  specifically,  or  substitute 
land  of  equal  value  to  be  ascertained  by  a  commissioner,  (c) 

And  if  there  are  several  co-lessees,  each  and  every  of  thi 
\mdcr  an  obligation  not  to  permit  an  intermixture  by  his  co-l 
for  they  form  as  to  the  landlord  but  one  lessee,  {d) 

(o)  Bryan  v.  Wetherhead.  Cro.Car.  17.  Fawcett,  Peake's  Caa.  Ni.  Pri.  71. 

(6)  Doe  d.  Freeland  v.  Burt.  1  T.  R.  (c)  Att.-Gen.  ▼.  Fullerton.  t  Vm.  nf 

701.    and  see  Bell  v.  Harwood.  3  Dumf.  Beam.  26,*?. 

and  East.  SOS.     Lonijchamps,  d.  Evitt  v.  {d)  Willis  r.  Parkinson,  1  Swanst.  9. 
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^  iBMOCainbiNiiidarieft  hawevet  mn  oiily  t)6  ob- 
»*•  where  the  oonfotton  arins  from  the  miflconduct  of  the  de- 
ISendanty  or  those  under  whom  he  claims,  and  only  where  it  is  shewn 
thw  Ihty  anmot  .be  Moertaiiied  without  the  aaedatance  of  the  Court 
y^-VkmnlMtj  where  a  termor  had  by  himsdf,  or  his  under-tenants 
siAbhI  -the  houndaijes  between  the  demised  premises  and  ocmti- 
guous  land  of  his  own  to  be  confused,  he  could  not  after  the  term 
udedy  tarfO  a  commission  against  the  assignee  of  the  lessor,  who 
4iitti  •entered,  and  even  since  continued  in  possession  of  both,  with- 
tWaiqf  hnputation  on  the  propriety  of  obtaining  possession,  (a) 
*«  Where  a  lessee  during  the  continuance  of  his  term  agreed  by 
fMKlt  with  his  lessor,  that  he  (the  lessor)  should  build  a  new  story 
^  flie  demitfed  premises,  and  that  the  lessee  should  pay  10  pef  cent, 
ta  die  cost  of  the  new  building  for  the  residue  of  the  term,  it  was 
ttBleftded  that  this  contract  for  an  additional  rent  was  a  demise  of 
Ih^  new  buildings,  and  ought  according  to  the  Statute  of  Frauds 
\o  have  been  reduced  to  writing,  but  it  was  held  that  whatsoever 
Mi'faiiilt  m  pursuance  of  the  contract,  instantly  became  parcel  of 
Ihlf  premiaes  already  demised,  and  that  this  was  a  collateral  oon- 
\mdtj  wbbA  not  within  the  statutes,  (b) 

t-'^The  respective  apartments  of  a  house  may  be,  and  frequently 
kl%"'lef  to  several  and  distinct  individuals ;  which  tenancies  are 
termed  hxlgiii^  and  the  tenants  thereof  lodgers,  respecting  which 
ifee'viore  at  large  hereafter. 


Section  IT.     Of  incorporeal  Hereditaments. 

■ 

■ 

•  Ak  inooorporeal  hereditament  is  a  right  issuing  out  of  a  thing  cor- 
fottte  (whether  real  or  personal)  or  concerning,  or  annexed  to,  or 
^inciseaUe  within  the  same.  Incorporeal  hereditaments  are  prin- 
cipiUy  these^  «ur.  advowsons,  tithes,  tolls,  estovers,  commons,  ways, 
^^ios^  franchises,  corrodies  or  pensions,  annuities,  and  rents,  (c) 

likoorporeal  hereditaments  are^  generally  speaking,  capable  of 
^Qg  demised,  and  such  demise  must  be  by  deed,  for  they  lie  in 

M  USka  T.  WanaingtQii.  1  Jm.  uid         (6)  Hoby  t.  Roebttek.  7  TauH.  157. 
^ *  ^t-  Spcer .  T.  Cnwter.  t  MoIt.  SIO.  (c)  Co.  Lit.  19-flO. 
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grant  and  not  in  livery ;    so  things  incorporeal  may  be  gvaoted'by 
copy  of  court-roll,  (a) 

AdvotMona. — ^An  adrowson  is  a  valuable  right,  and  properiiyythe 
object  oi  sale ;  it  is  therefore  real  assets  in  the  hands  of  theh^ari- 
but  as  the  exercise  of  this  right  is  a  public  trust,  it  cannot,  it  ou^ll 
not,  to  produce  any  profit— Therefore,  though  an  advowsoD'  ttay 
be  granted,  either  by  a  grant  by  deed  or  Inll  of  the  manor,  8ie..ftK| 
which  it  is  appendant,  without  any  exception  of  the  advowaMi,!!^ 
which  case  it  will  pass,  (for  itis  a  parcel  oi  the  manor,  except  ia  A|i 
case  of  the  king,)  or  by  grant  of  the  advowson  alone^  and  nvh 
grant  may  be  either  in  fee,  or  for  the  right  of  aae  or  more  tu0is^>or 
for  as  many  as  shall  happen  within  a  time  limited :  yet  it  cmaM 
properly  be  the  subject  of  a  demise,  for  as  no  profit  is  penooktedrto 
accrue,  no  rent  can  be  reserved,  nor  any  services  performed  to  Aft 
proprietor. 

This,  howev^,  does  not  seem  to  be  quite  correct :  for  theses  i»lN> 
doubt,  (says  Mr.  Wooddeson^  but  that  the  lessee  of  tithes,  msk^m/^ 
vowmmj  or  any  incorporeal  hereditament,  would  be  liaUe  io/M 
action  of  debt  &r  the  rent  agreed  upon.  (6)  So  where  loMfQ.fa 
years  of  an  advowson  was  presented  to  the  advowson  by  the  IwoM 
it  was  adjudged  to  be  a  surrender  of  his  term,  (c)— -ThuaJtfi^fiia 
dear  that  an  advowson  may  be  the  subject  of  a  demise:  and  tho^lgh 
L.  C.  Talbot  doubted  {d)  whether  the  word  '^  tenements,^  iriuch 
had  he&n  said  to  carry  an  advowson  in  a  will,  extended  to  inepr-i 
poreal  inheritances,  yet  it  appears  to  be  the  better  opinion,  that  as 
lands  and  houses  are  tenements,  so  is  an  advowson  a  tenement.  {0) 

Tithes. — Tithes  have  been  defined  to  be  a  tenth  part  of  the  in- 
crease, yearly  arising  and  renewing  from  the  profits  of  lands,  the 
stock  upon  lands,  and  the  personal  industry  of  the  inhabitants ; 
and  are  an  ecclesiastical  inheritance,  collateral  to  the  land,  and  pro- 
perly due  to  an  ecclesiastical  person.  (/) 

A  lessee  of  land  cannot  claim  to  hold,  discharged  of  tithes  under 
any  covenant  with  his  lessor,  (g) 

(a)  Rex  V.  Old  Alresford.  1  T.  R.  358.  Talbot,  143. 
360.  Musgrave  ▼.  Cave.  Willea.  319-323.        (e)  Co.  Lit.  19-20.  2  Bl.  Com.  17.  Bo- 

1  Inst.  9.  binson  v.  Tonge.  3  P.  Wma.  397-401. 

(6)  2  Wood,  269.  (/)  Cruia.  Dip.  Vol.  3,  p.  46. 

(r)  Gybson  v.  Searls.  Cro.  Jac.  8^.  (g)  Brewer  v.  Hill,  2  Anstr.  413. 

(d)  Konsev   v.    Lnn^ham.    Cas.   Temp. 
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A  ptfflOQ  of  a  church  may  grant  his  tithes  for  years,  and  yet 
they  are  not  in  him  (a) 

A  lease  of  tithes  or  other  matter  which  lies  in  grant,  for  all  the 
tk^  the  lessor  should  continue  vicar,  is  good,^  and  conreys  a  free- 
hold. (») 

,  When  a  bill  is  filed  for  an  ^account  of  tidies,  against  one*  vho  had 
A  lease  of  his  own  and  the  other  tithes  in  the  parish,  and  the  whole 
qaesdoii  in  the  cause  turns  upon  the  validity  of  the  lease,  and  of 
the  nodoe  given  to  determine  -it,  the  Court  of  Exchequer  will  not 
proceed  till  those  points  axe  settled  at  law.  (o) 

CSompositions  fbr  tithes  cease  on  the  death  of  the  incumbent  with 
vhom  they  were  made,  at  least  as  to  his  successor,  (d) 

FsflPdl  emnpoflitions  for  tithes  are  merely  personal,  and  cease  with 
^  oecBpationof  the  tenant,  (e) 

The  ri^lit  of  a  lessee,  by  parol  lease,  of  tithes,  is  but  an  indirect 
tide  in  equity  through  the  tidie  owner,  as  being  binding  on  his 
coftBcaenceb  The  lessee  has  no  direct  right  against  the  occupier^ 
between  whom  and  him  there  is  no  privity ;  and  can  only  derive 
flrttn  the  lease  an  equitable  right  to  sue  in  die  name  of  the  person 
havii^  die  legal  tide  to  the  tithes,  which  a  court  of  equity  would 
eenpel  the  tithe  owner  to  permit  him  to  use.  (/) 

If  the  bargainee  of  tithes  for  one  year  underlet  them  to  the 
sevitai  occupiers  of  the  land,  no  notice  to  determine  the  under- 
lelthig  need«  to  be  gfven  by  another  bargainee  of  the  same  tithes 
Ibr  the  f<dlowing  year,  (g) 

A  rtcCov  having  oome  to  an  agreement  with  his  parishioners  for 
tithea»  cannot  in  eqiuty  set  up  his  own  non-residence  to  avoid  the 
speement.  (A) 

WMle  a  composition  exists,  the  tenant  cannot  set  up  as  a  defence 
to  ai  action  for  money  due  upon  it,  that  the  plaintifP  was  simonia- 
oJly  presented,  (t) 

By  the  statute  5  Cr.  8.  c.  17.  entided  '^  An  act  to  confirm  all 

(•)  Siwp.  Tooeh,  f4l.  (/)  Robinaon  t.  WiUiamaon,  9  Price, 

(^)B«ewirr.Hai,SA]i«tr.413.  136. 

(0  BoothierT.  Morgan,  2  Anstr.  404.  {g)  Cox  v.  Brain,  3  Taunt.  95. 

(^  WiOiaBit  and  others  v.  Poirell,  10  {h)  Atkinson  v.  Folkes,  1  Anstr.  67. 

^170.  (i)  Brooksby  v.  Watto,  6  Taunt.  333. 

(0  Piynton  r.  Kirby.  2  Chit  Rep.  405.  «  Marsh  38.  S.  C. 

l2 
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leases  already  made  by  archbishops  and  bishopB,  aii4  other  lecc)^ 
astical  persons,  of  tithes  and  other  incorporeal  hereditameiDtoy./oir; 
one,  two,  or  three  life  or  lives,  or  twenty-one  years  ^  and  to  cannU? 
them  to  grant  such  leases,  and  to  bring  actions  of  debt  for.  tfai^. 
recovery  of  rents  reserved  and  in  arrear  on  leases  for  life  or  liv6B,^ 
any  other  person  or  persons,  having  any  spiritual  or  eccleaaitfUiJ 
promotions,  are  enabled  to  grant  such  leases  of  tithes,  tolls,  or  otbcjr 
incorporeal  inheritances,  '^  which  shall  be  as  good  and  eflPectual  in 
law  against  such  archbishop,  bishop,  masters,  and  feUows,  or  .other 
heads  and  members  of  colleges  or  halls,  deans  and  chapter%  PV9^ 
centors,  prebendaries,  masters  and  guardians  of  hospitals,  and  othe^ 
persons  so  granting  the  same,  and  their  successors  and  every  of  tlft^iii^ 
to  all  intents  and  purposes,  as  any  lease  or  leases  already  made^  or 
to  be  made  by  any  such  archbishop,  &c.^  by  virtue  of  the.jft^ 
32  H.  8.  c.  28.  or  any  other  statute  then  in  being ;  and. an  action -of 
debt  may  be  brought  by  such  lessors  for  rent  in  arrear,  as  in  the  cip^ 
of  any  other  landlord  or  lessor.  .,.,  ^ , . 

Tolls. — Tolls  also  may  be  let  or  mortgaged,  (a)  ■ .  Ur.\ 

Estovers. — So,  estovers  (of  which  more  hereafter)  may  be  leu04(. 
the  grantee,  therefore,  of  house-bote,  or  hay-bote,  may  letititj^ 
another. (6)  ...  .1,, 

Onnmofis, — With  respect  to  commons,  the  stat  13  G-  3.  c  ,01^ 
s.  15.  empowers  the  lord  of  any  manor  with  the  consent  of  thice^ 
fourths  of  the  persons  having  right  of  common  upon  the  wastes  and 
common  within  the  manor,  at  any  time  to  demise  or  lease,  for  any 
term  or  number  of  years,  not  exceeding  four  years,  any  part  of  such 
wastes  and  commons,  not  exceeding  a  twelfth  part  thereof,  for. the 
best  and  most  improved  yearly  rent  that  can  by  public  auction  be 
got  for  the  same ;  and  directs  that  tlie  clear  net-rents  shall  be  applied 
to  drain,  fence,  and  otherwise  improve  the  residue  of  the  wastes  and 
commons. 

A  lessee  for  lives  cannot  acquire  a  fee  by  encroachment  upon  the 
waste  adjoining  the  land  demised,  though  accompanied  by  thirty 
ycars^  uninterrupted  possession,  but  it  shall  be  intended  that  he 
inclosed  the  waste  in  right  of  the  demised  premises,  for  the  bene$t 

(a)  Fairtitle  d.  Mytton  v.  Gilbert.  2  T.        (b)  Shop.  Touch.  228.    Bnc.   Abr.  tit, 
Tl.  169.  I>»Bfles.  (A.) 
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of  the  lessor  after  the  term  expired ;  more  especially,  if  his  lessor 
be  seised  in  fee  of  the  waste.  Acts  exercised  in  assertion  of  right 
upon  one  part  of  a  waste  are  admissible  in  evidence  against  occupiers 
of  another  port  of  the  same  waste,  (a) 

A  right  of  common  cannot  be  legally  claimed  by  the  inhabitants 
of  a  parish  in  respect  of  their  inhabitancy,  (6)  and  common  for  cat- 
tle kvant  and  couchant  cannot  be  claimed  by  prescription  as  ap- 
purtenant to  a  house  without  any  curtilage  or  land.(c) 

ConunoD  appurtenant  may  be  claimed  as  well  by  grant  within 
time  c^  memory,  as  by  prescription ;  and  after  a  imity  of  possession 
in  the  lord  of  the  land,  in  respect  of  which  the  right  of  common  was 
daimed  with  the  soil  and  freehold  of  the  waste,  evidence  that  the 
lord'^s  tenant  of  the  land  had  for  fifty  years  past  enjoyed  the  right 
of  ooninion  on  the  waste,  is  evidence  for  the  jury  to  presume  a  new 
grant  of  common  as  appurtenant,  so  as  to  support  a  count  in  an 
action  by  the  tenant  for  surcharging  the  common,  declaring  upon 
hb  possession  oi  the  messuage  and  land  with  the  appurtenances, 
and  that  by  reason  thereof  he  was  entitled  of  right  to  the  common 
of  posture  as  belonging  and  appertaining  to  his  messuage  and  land  ; 
and  also  to  suppcMl  another  count,  in  substance  the  same,  alleging 
his  possession  of  the  messuage  and  land,  and  that  by  reason  thereof 
he  was  entitled  to  common  of  pasture,  &c.  (d) 

A  copyhcdd  tenement,  to  which  a  right  of  common  was  annexed, 
hsfing  vested  in  the  lord  by  forfeiture,  he  re-granted  it  as  a  copy- 
hdd  with  the  appurtenances,  it  was  held,  that  having  always  con- 
tinued demiseable,  while  in  the  hands  of  the  lord,  it  was  a  customary 
tenement,  and  as  such  was  still  entitled  to  right  of  common  :  and 
that  a  custom  for  the  lord  to  grant  leases  of  the  waste  of  the  manor 
without  restriction,  is  bad  in  point  of  law.  (e) 

Evidence  that  the  lord  of  a  manor  has  from  time  to  time  erceted 


(«)Bi]r«nd.Cliildy.Wiiiwood.l  Taunt.  717. 

^  (c)  Scholes  y.  Hargreaves,  5  Durnf.  and 

(^)  G«lewood*a  amt,  6  Co.  59  b.Cro.  East/ 46.  and  see  Benson  t.  Chester,  8 

^^  15t.  S.  C»  and  see  the  cases  of  Fowler  Durnf.  and  East,  390.  Bunu  v.  Channen,  5 

^-  t>tb,  Cro.  EKa.  369,  Weekly  y.  Wild-  Taunt.  «44. 

**>>.  1  Lord  Raym.  405.   Bean  y.  Bloom,  (d)  Cowlam  y.  Slack,  15  East,  106. 

^  ^Bep.  9S6.  3  Wils.  456.  S.  C.  Selbj  (e)  Badger  y.  Ford,  3  Barn,  and  Aid. 

^;  HobiiMoo,  f  Durnf.  and  East,  758,  and  153. 
OrUyt^,  Marlowe,  4  Durnf.  and  East, 
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houses  to  the  exclusion  of  those  claiming  8  right  <^  eommon  iifliot 
to  be  placed  in  competition  with  evidence  of  long  enjoyment,  eoafM 
with  an  acknowledgment  of  the  defendant,  the  lord  of  the  iftaaor 
by  deed,  that  the  confirmation  of  the  commoners  was  essmtifll'tll^ 
alienation  of  part  of  such  commons,  (a) 

Leave  and  licence  to  build  a  cottage  on  a  conmion  ghrefi*bf  a 
commoner.  He  can  bring  no  action  for  the  encroachment^  thdbi^ 
no  sufficient  common  is  left,  (ft)  '    *' 

A  party  who  has  enjoyed  an  encroachment  upon  a  eommcMr  fcr 
more  than  twenty  years,  is  not  precluded  from  showing  sndi  ei^isy- 
ment  when  his  title  is  disputed,  by  having  subsequently  aooepled  a 
conveyance  of  contiguous  land,  in  which  the  land  in  dispute 'is 
described  as  waste  land.(c) 

The  lord  may  have  the  land  of  his  tenant  oommoh  mppsadmiiio 
his  own  demesnes ;  and  occupiers  of  land  may,  by  custom,  didm  a 
right  in  (Uieno  solo,  (d) 

The  lord  of  a  manor  may  have,  in  respect  of  the  waste  or  eMn- 
mon  land  in  his  own  manor,  a  right  to  turn  his  own  alttle  v^pta  the 
common  of  an  adjoining  manor,  (e) 

Twenty  years  adverse  possession  of  a  waste  inclosed  is  •  bar  to 
the  entry  of  a  commoner,  but  an  encroachment  does  not  cease  wllllin 
sixty  years  to  be  part  of  the  waste.  (/) 

With  respect  to  waste  land  which  adjoins  to  a  road,  the  presoftip- 
tion  is,  that  it  belongs  to  the  owner  of  the  adjoining  enclosed  land 
whether  he  be  a  freeholder,  leaseholder,  or  copyholder,  and  not  to 
the  lord  of  the  manor,  {g) 

Defendant  enclosed  a  small  piece  of  waste  land  by  the  side  of  a 
public  highway,  and  occupied  it  for  thirty  years  without  pajdng 
any  rent ;  at  the  expiration  of  that  time  the  owner  of  the  adjcnmhg 
land  demanded  sixpence  rent,  which  defendant  paid  on  three  several 
occasions.     In  ejectment,  held  that  this,  in  the  absence  of  other 

(a)  Drury  v.  Moore,  1  Stark,  Ni.  Pri.  {e)  Earl  Sefton  v.  Court.    5  Banu  and 

102.  Cres.  917. 

(6)  Harvej  r.  Reynolds^  1  C.  and  P.  (/)  Hawke  y.  Bacon,  2  Taunt.  136.  wA 

141.  see  Croach  v.  Wilmot,  Id.  160. 

(c)  Do©  exdim  Bishop    of  London  v.  ( g)  Steel  v,  Prickett,  2  Stark.  Ni.  Pri. 

Wright,  1  Stark,  Ni.  Pri.  3-19.  163.     Doe  d.  Pring  v.  Pearsey,  7  Bam.  and 

(<0  Fitr.  Nat.  Brev.  180.  D.  c.  Cres.  304. 
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mdeocoy  was  oouciuBive.to  abow  that  the  occupation  of  defi^d^t 
began  fay  penoifisioi^  and  entitled  the  plaintifP  to  a  verdict  (a) 

A  eofttage  standing  in.the  comer  of  a  meadow  (belonging  to  the 
loidaftbe.manor)  but. separated  from  it  and  from  a  hi^  road  by  a 
hedge)  had  been  occupied  for  above  twenty  years  without  any  pay- 
wnsA  of.  neoL  The  lord  then  demanded  possession,  which  was 
felncUupktly  gii^en,  and  the  occupier  was  told  that  if  he  were  allowed 
to  resume  possession,  it  would  only  be  during  pleasure.  He  did 
Rtume.and  keep  possession  for  fifteen  years  more,  and  never  paid 
any  r^oX.  Held  that  the  possession  was  not  necessarily  adverse, 
but  might  be  presumed  to  have  commenced  by  permissioiii  of  the 
^aoL{b) 

Trespass  for  breaking  and  entering  plaintiff's  closie,  and  treading 
dpvn.  the  grass,  &c  and  breaking  and  destroying  th^  hedges  and 
fisnoes  of  the  plaintifl^  &c.  The  defendant,  as  to  all  the  trespasses, 
pleaded  that  the  plaindflTs  close  was  parcel  of  the  manor  of  C.  and 
that,  a  certain  messuage  and  four  acres  of  land  was  parcel  and  a 
custcHoaajry  tenement  of  that  manor,  and  that  there  is,  and  fcom  time 
whereof,  &c  there  hath  been  a  custom  within  the  manor  that  the 
customary  tenant  cl  that  tenement  shall  have  common  of  pasture 
upon  the  plaintifirs  cdose.  That  J.  S.  being  seised  of  the  said  cus- 
tomary tenement,  having  occasion  to  use  his  common,  of  pasture, 
eatered  the  ckse  in  which,  &c.  and  put  his  cattle  in ;  and  because 
the  hedges  and  fences  had  been  improperly  erected,  defendant  threw 
them  down*  The  plaintiff,  in  his  replication,  took  issue  upon  the 
eustom,  and  new  assigned  that  the  defendant  entered  for  othar  pur- 
poiaa  than  those  meiitioned  in  the  plea.  Held  first,  that  upon  the 
iisiio  joined'  upon  the  replication,  the  plaintiff  was  at  liberty  to 
prove,  a  custcmi  for  the  lord  of  the  manor  to  inclose  parcel  of  the 
waste,  and  a  grant  to  him  of  the  locus  in  quo  under  such  custom, 
md  (hat  it.  was  not  necessary  that  that  custom  should  be  specially 
replied.  Held  secondly,  that  a  custom  for  the  lord  of  a  manor  to 
inclose ^the  waste  without  limit  or  restriction,  being  inconsistent  with 
the  rightsof  the  commoners^  was  bad,in  point  of  law ;  butthat  a  cus- 
tom to  enclose  (even  as  against  common  of  turbary)  parrels  of  the 
i^atte,  leavii^  a  sufficiency  of  comipon,  was  good,  and  that  it  lay 

f«)bbef!.  Jackaonv.WiUuiison^SBtra.        {b)  Doe  d.  Thompaon  v.  Ckek,  eBuni. 
■*l  Cres.  4t3.  •  ^^  Cres.  717. 
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on  the  lord  or  his  grantee  to  show  that  a  suffickoey  cd^etaamrnKx^mm^^^ 
left.  ■'...■.'•    -"i    iioiH 

When  the  lord  or  his  grantee  erects  fences  upon  the  conHnoo^-' 
the  commoner  may  by  law  destroy  the  fences ;   and '  diereforo  tte 
fact  of  the  defendant's  having  entered  upon  the  plaintiflrs  close^  «iul>t 
thrown  down  the  whole  of  the  fences  which  he  had  erected,  wlieniii 
they  might  have  entered  upon  the  close  without  throwing  down  any 
part  of  the  fences,  was  held  not  to  be  evidence  that  they  enteKd:£iil 
other  purposes  than  those  mentioned  in  the  plea,  and  did  not 
rant  the  jury  in  finding  a  verdict  for  the  plaintiff  on  the  nev 
assignment  (o) 

In  an  action  for  disturbance  of  plaintiff's  right  of  oommon/die' 
declaration  stated  that  he  was  possessed  of  a  messuage  and- land, 
with  the  appurtenants,  and  by  reason  thereof  ought  to  have  comiBon 
of  pasture,  &c  it  was  held  that  this  allegation  was  divisible,  and 
that  proof  that  plaintiff  was  possessed  of  land  only,  and  entitled 
the  right  of  common  in  respect  of  it,  was  sufficient  to  entitle  him  toii* 
damages  pro  tanto.{b)  skvi 

An  averment  (in  a  declaration  for  disturbing  the  plaintiff's  iifjbfL  i 
of  common)  that  plaintiff  was  entitled  to  common  of  pasture  ficMr -all. 
his  cattle  levant  and  couchant.  upon  his  land^  is  well  supported  hy.v 
e\idence  that  the  plaintiff  was  a  part  owner  with  defendant  and. 
others  of  a  common  field,  upon  which,  after  the  com  was  reaped,' 
and  the  field  cleared,  the  custom  was  for  the  different  occupiers  to 
turn  out  in  common  their  cattle  :    the  number  being  in  proportion 
to  the  extent  of  their  respective  lands  within  the  common  field;* 
although  such  cattle  were  not  maintained  upon  such  land  during 
tlie  winter ;  and  although  the  custom  proved  was  to  turn  out  in 
proportion  to  the  extent,  and  not  to  the  produce  of  the  land,  in: 
respect  of  which  the  right  was  claimed :  it  was  held  also,  that  it  < 
was  not  necessary  to  state  his  right  to  be  with  the  exception  of  his 
own  land,  but  that  it  was  well  laid  to  be  over  the  whole  com-  ^ 
mon.(c) 

The  allegation  of  a  right  of  common  for  all  the  party'^s  cattle. 


{a)  Arlett  v.Kllis,7Bani.and  Cre6.3-k).        (r)  Cheesman  v.  Honlham,  1  nam.  and 
(/>)  RicketU    V.  Salwey.     Ji  Bom.  and     Aid.  706.and  see  1  Wm8.SEund.*;8.  td.(«) 
Aid.  360.  1  Chit.  R<»t>.  104.  S.  C. 
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Ufoami  woAesmthant^  i»  iupported  in  evidence,  although  the  conv: 
mon  is  not  sufficient  to  feed  all  the  cattle  for  any  length  of 
tiine.(«) 

Wag9.  (by^W ays  are,  at  a  right  of  way  is,  demiaeable  with  the 
knd;  for  the  grantee  or  lessee  shall  have  all  the  ways^  eas&- 
jneabi,  he  which  the  grantor  or  lessor  had.  (c) 
Therefece,  where  one  as  trustee  conveys  land  to  another,  to 
there  is  no  access  but  over  the  trustee's  land,  a  right  of  way 
of  necessity,  as  incidental  to  the  grant,  (d)  So  it  seems,  if 
the  owner  of  two  closes,  having  no  way  to  one  of  them,  but 
over  the  other,  part  with  the  latter  without  reserving  the  way, 
it  will  be  reserved  for  him  by  operation  of  law. 

No  way  or  other  easement  can  subsist  in  land  of  which,  there  is 
an  unity  of  possession,  but  if  a  lessor  having  used  convenient  ways 
over  hia  own  adjoining  land  during  his  own  occupation  demises 
picmifles  with  all  ways  appurtenant,  unless  it  be  shewn  in  evidence, 
that  there  was  some  way  appurtenant  in  alieno  sole  to  satisfy  the 
words  of  the  grant,  it  shaU  be  intended  the  ways  used,  and  they 
AaH  paas,  though  he  miscall  them  appurtenant  («)  but  after  an 
estemeiit  has  been  extingushed  by  unity  of  possession,  a  new  ease- 
ment is  not  created  by  a  grant  of  a  messuage  and  land  with  couk 
mte  appurtensoit,  thou^  those  who  have  occupied  the  tenement 
fliiiee  the  extinguishment  have    always  used  common  therewith, 
otherwiae  if  it  had  been  a  grant  of  all  commons  used  therewith,  (f) 
A  way  of  necessity  exists  after  unity  of  possession  of  the  close  to 
wkkk^  and  the  dose  aoer  which^  and  after  a  subsequent  severance. 
If  a  person  purchases  close  A.  with  a  way  of  necessity  thereto  over 
date  B.  a  Btranger'*s  land,  and  afterwards  purchases  close  B.,  and 
thm  purchases  dose  C.  adjoining  to  dose  A.,  and  throu^  which  he 
mtjr  enter  dose  A.  and  then  sells  close  B.  without  reservation  of 
uijr  way,  and  then  sells  closes  A.  and  C.  the  purchaser  of  close  A. 
*hdl  nevertheless  have  the  andent  way  of  necessity  to  dose  A.  over 
doseB.  (^)     But  a  way  of  necessity  is  limited  by  the  necessity 

(«)  WOlif  V.  Ward,  2  Chit.  Rep.S97.  Beaadelj  v.  Brook.   Ibid.  189. 

(^)  ?or  the  remedies  for  the  obstruction  (d)  Howton  y.Frearson.  8  T.  R.  50. 

^^liciitorirBj,  wee  Poet, Chap. XXUI.  («) Morris  y.  Edgington.  STaunt.  24. 

(OSniile  r.  Hmydim»  6,  Mod.  1-3.  Anon.  (/)  Clemento  ▼.  Umbert.  1  Taunt.  tOb. 

^ '«.  Oarke  r.  Cogge.  Cro.  Jac.  170.  (g)  Buckby  v.  Coles,  b  Taunt.  311. 
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whidi  created  it,  aad  ceases,  if  at  any  subsequeat  ptriod-  the  piii% 
entitled  to  it  can  appioach  the  place  to  which  it.  led,  by  paflhg 
over  his  own  land,  (o)  oiW' 

A  lease  demised  a  messuage,  consisting  of  two  part8»  sepuifttd 
by  intervening  reserved  land,  subjected  only  to  a  spedfioiiglititif 
way  for  the  lessee  to  a  third  building  for  a  qpedfic  purpose^ 
reservation,  strictly  interpreted,  would  preclude  him  firom  all 
to  the  one  part,  which  was  accessible  only  by  crossing  the 
land,  in  one  of  two  directions,  the  one  by  entering  it  tsasa  the 
due  of  the  demised  premises;  the  other,  and  far  the  more.QQiiii&- 
nient,  by  entering  it  from  a  public  street;  held  that  the  lessee  was 
entitled  to  a  way  across  the  reserved  land  £nxa  the  public  aiitoetto 
that  part  (6) 

Where- A.  granted  to  B.  his  heirs  and  assigns,  occupiers  .of  car- 
tain  houses,  abutting  on  a  piece  of  land  which  divided  those  houses 
from  a  house  then  belcmging  to  A.  the  right  of  using-  the  said.pieoe 
of  land  as  a  foot  or  carriage  way,  and  gave  him  all  other,  lihfrtiiij 
powers,and  authorities,  incident  or  appurtenant,  needful  or 
to  the  use  occupation  or  enjoyment  of  the  said  road  way  os 
the  court  held  that  under  these  words  B.  had  a  ri^iC  to  putdoana 
flag-stone  upon  this  piece  of  land  in  front  of  a  door  opened  by  hkn 
out  of  his  house  into  this  piece  of  land,  (e) 

By  lease  granted  in  1814  to  take  effect  from  1820,  certain  hmiics, 
together  with  a  piece  of  ground,  which  was  part  of  an  adjcnmBg 
yard,  were  leased  to  a  tenant,  together  with  all  ways  with  the  said 
premises,  or  any  part  thereof  used  or  enjoyed  before.  At  the  tofiie 
of  granting  the  lease  the  whole  of  the  yard  was  in  the  oocupalioQ 
of  one  person,  who  had  always  used  and  enjoyed  a  certain  ri^ii  of 
way  to  every  part  of  that  yard:  it  was  held,  that  the  lessee .fpas 
entitled  to  such  right  of  way  to  the  part  of  the  yard  demioedito 
him.  (d) 

I^ieasc  of  a  parcel  of  building  ground  described  the  premiseB'as 
abutting  on  ^^  an  intended  way  of  thirty  feet  >7ide^  which  waa  Jioi 
then  set  out.  Lessee  underlets  the  premises  and  describes  th^ 
as  abutting  on  ^^an  intended  way**^  without  mentioning  the  width. 

(a)  Holmes  v.  Goring.  ^  Bing.  77.  Dumf.  and  Emt.  560. 
(/))  Morris  v.  PM(;ington.  3  Taunt.  21.  {d)  Koostra  v.  Lucas.   5  Bam.  &  Aldt 

(r)  (ii'rrRrd  v.  Cooke,  2  New  llep.  V.  030.  1  Dowl.&c  Ryl.  506.  S.  C. 
I*.  109.  luid  sof  Scnliousf  v.  Christian.  1 
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Hie  mH'.ot  the  intended  way^  together  with  the  adjacent  land  on 
tha  other  aide,  is  afterwiurds  sold  by  the  owner  to  another  person, 
who  narrows  the  intended  way  to  the  extent  of  three  feet,  by  build- 
ingia.wall  thereon :  it  was  held,  that  the  tenant  of  a  house  built  by 
tbeundeiJessee  was  entitled  only  to  a  way  of  necessity  and  oonve- 
ainoe^  and  sudi  beiog  left  him  he  could  not  maintain  case  for  an 
enooroachment.  (a)  ^ 

If  a  man,  npoa  a  lease  for  years,  reserve  a  way  to  himself  through 
the  housanif  the  lessee  to  a  back-house,  he  cannot  use  it  but  at  sea- 
sonable times  and  upon  request  (ft) 

O^fei09.-*-^An  office  may  be  granted  by  way  of  lease,  provided  no 
ioooBvenience  or  injury  to  the  public  is  likely  to  ensue ;  and  it  may 
be  granted  in  fee-tail,  for  life,  or  years,  or  at  will,  (c) 

But  an  office  to  which  a  trust  is  annexed,  or  which  concerns  the 
■dndnktmticm  of  justice,  cannot  be  granted  for  years,  for  then  it 
would  go  to  the  executor,  or  administrator,  or  ordinary,  and  might 
be  seised  upon  outlawry,  &c.  (e)  Therefore  the  office  of  marshal 
of  the  Kii^'^s  Bench  cannot  be  granted  for  years,  becausa  it  is  an 
affiee  of  trust  and' daily  attendance;  and  such  a  termor  for  years 
may  dfe  intestate,  and  then  it  would  be  in  suspense  until  admini- 
stntfon  is  committed,  which  is  the  act  of  another  Court  (d) 

It  hath  however  been  held,  that  a  lease  thereof  for  years  durii^ 
die  life  of  the  grantee  is  good ;  for  hereby  the  danger  of  the  office 
gamg  to  executors  is  avoided.  It  appears  also,  that  the  dean  and 
«fa^ter  of  Wutmhuter  made  a  lease  for  years  o{  the  Gate^house 
[iince  pidled  down]  and  the  lessee  had  conunitted  several 
wUdi  amounted  to  a  forfeiture,  for  which  the  office  was 
fciaed:  but  no  objection  was  made  to  its  being  let  for  years.  There 
maoBto  be  a  difference,  however,  between  the  two  cases :  the  first, 
tiimalj,  that  of  the  marshal  of  the  King^s  Boich,  (since  regulated 
by  statute  13  G.  II.  c,  17.)  was  a  grant  from  the  crown,  in  whom 
aH  offioei^  in  relation  to  the  administration  of  justice,  are  ori- 
ginally and  inherently  lodged,  and  therefore  fcnr  the  crown  to 
gesnt  out  sueh  office  for  yeara  may  be  liable  to  the  objections  be- 
Ifate  menticMied:  but  in  the  latter  case,  namely,  that  of  the  Gate- 
lunise  prison,  the  dean  and  chapter  are  the  immediate  grantees  of  the 

(«)HirdiDg  r.  Wflson.  3Diwl.  &  Ryl.  (<?)  Com.  Digr.  tit.  Officer.  (B.  7.  &6.) 
«87.    jBim.andOee.  96.  S.  C.  (d)  Rex.  v.  Lenthal.  3  Mod.  143. 

(l)Ttno\m  r.  Fuller.     1  Vent. 48. 


156  Of  incorporeal  Heredttameati.       [Chtpj  Vh 

crown^  and  they  have  the  office  to  them  and  their  «uooes8or8  far  enwr^ 
in  fee,  and  are  perpetual  gaolers  themselves,  and  answerable  to  iistf' 
crown,  notwithstanding  any  lease  over  to  another;  and  thepdftnv* 
they  always  take  security  of  such  under-lessee  for  thehr  own 'In- 
demnity, (cr)  i*''i' 

Such  offices  as  do  not  concern  the  administration  of  justice,  but^ 
only  i^uire  skill  and  diligence,  may  be  granted  for  years,  becauaei 
they  may  be  executed  by  deputies,  without  any  inconvenience  tO" 
the  public  —  »v 

Where  one  made  a  grant  for  years  of  the  stewardship  of  acoutt^* 
leet  and  court-baron,  it  was  held  void  as  to  the  court-leet,  hang  a 
judicial  office,  but  good  as  to  the  court-baron,  being  only  minieteriBl^' 
and  the  suitors  judges  thereof;  but  the  grant  appearing  afterwards 
to  be  for  years  determinable  upon  the  death  of  the  lessee,  it  was 
held  good  for  both,  because  there  was  no  danger  of  its  coming  to 
executors  or  administrators. 

An  office  cannot  be  demised  by  parol.  (6)  ' 

Dignities  and  honours  cannot  be  granted  for  years. 

Franchises. — Franchises  may  be  demised,  except  indeed  in  tome^ 
few  particular  cases,  as  where  the  franchise  is  a  personal  immuoityv ' 
&C.  Thus  a  fair  or  market,  either  with  or  without  the  right  (if' 
taking  toll,  either  there  or  at  any  other  public  places,  as  at  bridges^ 
wharfs,  or  the  like  may  be  demised.  Every  fair  is  a  market^  but' 
not  e  contra,  (c) 

Corrodies  and  Peyisions, — Touching  corrodies  and  pensions ;  the 
great  endowments  of  lands,  rents,  and  revenues,  given  to  the 
churchmen  by  the  laity,  were  for  the  maintenance  of  hospitality  and 
works  of  charity  :  the  founders  and  benefactors  thereby  obtained  a 
right  of  corrody  or  entertainment  at  such  places,  in  nature  ci  free 
(juarter.  (d)  A  corrody  therefore  is  a  right  of  sustenance,  or  to  re- 
ceive certain  allotments  of  food  for  one^s  maintenance ;  in  lieu  of 
which,  especially  when  due  from  ecclesiastical  persons,  a  pension  <nr 
sum  of  money  is  sometimes  substituted  ;  and  these  are  chargenble 
on  the  person  of  the  owner  of  the  inheritance  in  respect  thereof. 
It  is  sfiid  that  a  corrody  may  be  due  to  a  common  person  by  grant 

(a)  Bac.  Abr.  tit.  Leases,  (a.)  Sutton's        (c)  2  Inst.K)6-221. 
Case.   6  Mod.  57.  \d)  2  Bl.Com.  41.    Bac.  on  Eng.  Gov. 

(/*)  West  V.  Sutton.    2  Ltl.  Kaym.  8,=)3.  b.  1.  c  Ixvi. 
Bac.  Abr.  tit  Leases.    (A.) 
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finm  one  to  another.  A  corrody  is  either  certain  or  uncertain,  and 
magr  be  not  only  £br  life  or  years,  but  in  fee.  If  one  hath  a  corrody 
fos  life,  he  may  let  it  to  another,  or  to  the  grantor  himself  (a) 

tidnnuUies.^^An  annuity  is  an  annual  sum  of  money  granted  to 
another  in  fee,  for  life  or  years,  which  charges  the  person  of  the 
gyantor  only  ;  or  it  may  be  due  by  prescription,  which  always  im- 
plies a  grant,  (b)  Such  annuity  may  be  demised  by  way  of  assign- 
ment, (e) 

Ments. — ^Rents  form  the  last  kind  of  incorporeal  hereditaments, 
and  may  be  made  the  subject  of  a  lease. 

The  word  rentj  or  render,  reditu^,  signifies  a  compensation 
or  return,  it  being  in  the  nature  of  an  acknowledgment  given  for 
the  possession  of  some  corporeal  inheritance,  (d) 

There  are  at  common  law  three  manner  of  rents :  rent-service, 
rent-charge,  and  rent-seek.  Rent-service  is  so  called  because  it 
•  hath  some  corporal  service  incident  to  it,  as  at  the  least  fealty :  for 
if  a  tenant  hold  his  land  by  fealty,  and  ten  shillings  rent,  or  by 
service  of  ploughing  the  lord'^s  land  and  five  shillings  rent,  these 
peouniary  rents  being  connected  with  personal  services,  are  there- 
foie  called  rent-service;  and  for  these,  in  case  they  be  behind  or  in 
avrear  at  the  day  appointed,  the  lord  may  distrain  of  common 
rights  without  reserving  any  special  power  of  distress ;  provided  he 
hilfa  in  himself  the  reversion,  or  future  estate  of  the  lands  and 
tenements,  after  the  lease  or  particular  estate  of  the  lessee  or  grantee 
is  expired.  A  rent-charge  is  where  the  owner  of  the  rent  hath  no 
future  interest,  or  reversion  expectant  in  the  land :  as  where  a  man 
by  deed  maketh  over  to  others  his  whole  estate  in  fee-simple,  with 
a.oertain  rent  payable  thereout,  and  adds  to  the  deed  a  covenant  or 
daute  of  distress,  that  if  the  rent  be  in  arrear,  or  behind,  it  shall  be 
lawful  to  distrain  for  the  same :  in  this  case  the  land  is  liable  to  the 
diatieafl^  not  of  common  right,  but  by  virtue  of  the  clause  in  the 
deed;  and  therefore  it  is  called  a  rent-charge,  because  in  this  man- 
net  the  land  is  charged  with  a  distress  for  the  payment  of  it.  (fi)— * 
A  dear  rent-<harge  must  be  free  from  the  land-tax.  (/) 

(«)  Kew  Tenns  of  Law.  Bac.  Abr.  tit.  (d)  2  Bl.  Com.  41. 

L«ttH.    (A.)  \e)  2  Bl.  Com.  41-43. 

(fc)Co.  Lit.  144.  b.  Com.  l>ig,  tit.  An-  (/)  Bradbury  v.  Wright.   Doug.  624- 

■wtr.    (A.l.)  628. 

(Olbid.  (E.) 
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vkkonC  my  dauw 

recu  of  tne-  fetdfciAr*  led 
w!i;di  can. 

ixvidfereatiT  Ainumiaated 

the  tenant  2ne<  cuit  azad  tree  of  afl 

R^k-¥tut  i«  ooIt  a  reat  of  ibe  AiH  Talne  of  the  tfiiPtnent<ir 
near  it-  *  r 

Afw-ffirm  nmt  i«  a  nent-ciur^e  or  rent-aenrke.  which  is  murfod 
on  a  eraot  in  fee :  the  name  i«  feunded  on  the  perpetuity  of  Afe 
nent  or  ^errioe.  not  on  the  qw»9^htm,  id) 

A  grant  of  lands  therefore  leaerriiig  ad  oooaderable  a  rent,  was 
indeed  nnly  letting  land5  to  farm  in  fee-anple  instead  of  the  uAisl 
temi«  for  life  or  Tears.(e>  Since  the  statute  of  qma  empiafeSf 
Wejftm.  Ed.  \  ^t.\,  it  seein«  ^ch  grants  by  any  sabject  cannot  be 
made,  because  the  grantor  parting  with  the  fee  is  by  operatioii  rf 
that  statute  without  anv  re^'ersion.  and  without  a  reversion  there 
cannot  be  a  rent-senice.  ^f^ 

If  the  resen-ation  he  of  com,  as  in  the  case  of  an  hospital  re- 
newed lease,  where  the  reddendum  was  ••  so  many  quarters  of 
eom,"  it  will  be  understood  to  mean  legal  quarters,  reckoning  the 
bushel  at  eight  gallons ;  although  the  old  leases  before  the  statute 
12S2  and  23  Car.  2.  r.  12,  contained  the  same  reddendum^  and 
although  till  lately  the  lessees  paid  by  composition,  reckoning  the 
liushel  at  nine  gallons.  (^) 
An  enclosure  act  directed,  that,  in  lieu  of  tithes,  a  corn-rent 

f'lf  Kuiwoorl  V,  Word.  ^loor.  3<">1.  hare  cdopted  it. — J>*»e  Doug.  60.%.  in  notv. 

f',  'i  ni.f:on'.  n-tJ.  V'>  -  Bl.Com.  *.?. 

'<  »  lljiru'.  n.  .).  Co.  Lit.  141.  (  /)  FhIwooJ  v.  Ward.  Moor.  3<M. 

1  'I )  'i  HIar.  Coin.  4.*.     This  {>oint,  Iiow-  {z)  Tlie  Mastor  of  St.  (^roas  Hospital  t. 

•  viT.   M  ijUKntioiKMl,  tliuu^li  as  Air.  har-  Ld.  Ilimard.  6  T.  R.  .JSS, 

•  .Hip's  MffriiJi  (o  hi*  the  better  ojiinion,  we 
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should  be  payable  to  the  impropriator  and  vicar  by  the  pefson 
haying  the  posaessioa  and  occupation  of  the  lands.  Part  of  the 
lands  enclosed  were  uncultivated  and  untenanted  for  some  years^ 
duniig  which  time  the  owner  lived  on  another  estate.  He  after- 
vavdLs  demised  them  to  a  tenant,  who  entered  and  occupied :  Held, 
first,  that  the  corn-rents  were  due  for  the  time  during  which  the 
l«nd  was  unproductive ;  and,  secondly,  that  during  that  time  the 
blQdlpitl  was  legally  in  the  possession  of  the  lands,  so  as  to  be  liable 
tDttJbe  burdens  imposed  by  the  statute,  and  that  the  tenant  coming 
ia.  iinder  him  was  liable  to  be  distrained  upon  for  the  arrear  of 

.Xbese  are  the  general  divisions  of  rent ;  and  the  difference  be- 
tween them  (in  respect  of  the  remedy  for  recovering  them)  is  now 
tolalLy  abolished  by  stat.  4  Cr.  2.  e.  ^. ;  as  all  persons  may  have 
the  Hke  remedy  by  distress  for  rents-seek,  rents  of  assize,  and  chief- 
imm  that  is,  for  such  as  had  been  paid  for  three  years,  within 
tivcnty  years  before  the  passing  of  that  act,  or  for  such  as  have  heea 
■Boe  created,  as  in  case  of  rents  reserved  upon  lease.  (6) 

^Statute  12  C.  2.  c.  S4.  e.  5.  provides  that  nodiing  therein  con- 
trifled  shall  be  construed  to  take  away  any  rents  certain,  or  other 
Mtnic^  incident  or  belonging  to  tenure  in  common  socage,  or  the 
feqltlf  and  distress  incident  thereunto ;  and  that  such  relief  shall  be 
pfjdin  respect  of  such  rents  as  is  paid  in  case  of  a  death  of  a  tenant 
in.CQnainan  socage. 

Oocanonally  also,  acts  of  parliament  empower  the  officers  of 
gcwuacmuent  to  grant  leases  of  the  duties  thereby  imposed ;  as  the 
act  12  C.  2.  e.  33.  «.  27.  respecting  the  duties  of  excise  upon  ale, 
beer,  &c  and  also  e.  25.  s.  3:  of  the  same  reign,  &c. 

(«)  l^ewling  T.  Peorse,  1  Barn.  &  Cres.      (6)  3  Bl.  Com.  43. 
or.  t  DovL  &  Rjl.  607.  S.  C. 
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CHAPTER  VI. 

FOR    WHAT    TERM    LEASES    MAY    BE    MADE. 

ECTioN  1.  Of  Terms  for  Life,  and  how  created. 


'\ 


y  . 


Section  II.  Of  Terms  for  Years,  absolutely  or  on  C**^ 
diiion,  wherein  of  the  commencement,  duration,  and  fi^ 
mination  of  them ;  and  of  the  surrettder  and  renewal J^ 
Leases. 


Section  I.  Of  Terms  for  Life,  and  how  created.    •  •• 

An  estate  for  life  is  a  freehold  interest  in  lands,  the  dumtio^irf 
A^'hich  is  confined  to  the  life  or  lives  of  some  particular  powiiiior 
persons ;  or  to  the  happening  or  not  happening,  of  some  iinoeitdB 
event,  (a)  But  a  demise  for  the  term  of  a  life  or  livea^  requiiit^ 
be  perfected  by  livery  of  seisin  ;  and  the  assignments  of  leaaei  fp 
lives  are  commonly  made  by  lease  and  release.  -  :  i-a 

If  lands  are  demised  or  granted  to  a  man  generally,  without  dlH 
noting  the  quantity  of  estate  intended  to  be  given,  and  livery  .faa 
made  upon  it,  such  demise  or  grant  to  another  generally,  by  tenanl 
in  fee,  shall  be  an  estate  to  tlic  lessee  for  his  own  life ;  for  his  life 
is  greater  in  consideration  of  law  than  another^s  life ;  and  therefqn 
if  he  lease  to  him  in  remainder  or  reversion  for  his  life,  he  shall 
liave  it  after  the  death  of  tlie  lessee,  for  it  was  not  a  surrend^: 
but  if  it  be  by  tenant  in  tail,  it  shall  be  for  the  life  of  the  lessor: 
for  that  is  all  he  can  lawfully  grant,  unless  he  lease  according  to 
the  Stat.  32  H.  8.  c.  28.  (/;) 

So,  a  demise  to  another  for  a  time  indeterminate,  passes  for.  life, 
if  livery  be  made,  {b) 

Or  a  demise  of  things  which  lie  in  grant,  without  livery.  (6) 

Estates  for  life  granted  absolutely,  will,  generally  speaking, 
endure  as  long  as  the  life  for  which  tliey  were  granted,  (c) 

(a)  Cruia.  Dig.  vol.  i.  p.  113.  To.  Lit.  412.  fitc 

(/')  Com.  Dij,'.  tit.  Estates.  (E.  1.)  and        (r)  2  lU.  Com.  121. 
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But  there  are  some  estates  for  life  which  may  determine  upon 
future  contingencies  before  the  life  for  which  they  are  granted  ex- 
pires ;  as  where  a  lease  is  to  a  man  qtmmdiu  se  bene  gesserit ;  to  a 
woman  durante  viduitate  or  dum  sola;  to  husband  and  wife  during 
emrerture ;  to  ^.  as  long  as  he  inhabits,  or  pays  such  rent,  or  till 
he  be  preferred  to  such  a  benefice,  or  till  out  of  the  profits  he  has 
paid  lOOi.  or  other  sum,  or  during  his  exile,  if  he  be  absent  from 
Us  country  voluntarily,  and  not  by  edict.  In  these  and  such  like 
^OffM  the  duration  of  the  estate  depends  merely  upon  the  con- 
i^6oa.(ja) 

So  if  the  king  grant  an  office  at  will,  and  a  rent  for  it  for  his  life, 
Ae^  gfantee  has  an  estate  for  life  in  the  rent,  though  it  determines 
with  his  office,  (a) 

But  if  one  make  a  lease  for  life,  and  say  that  if  the  lessee  within 
one  yesr  pay  dot  80«.  he  shall  have  but  a  term  for  two  years ;  by 
this  if  he  do  not  pay  the  money,  he  has  only  a  lease  for  two  years, 
IVM  though  livery  of  seisin  be  made  upon  it.  (Jb) 
'"BM  where  a  person  devises  lands  to  his  executors  for  payment 
il^«-lli»  debts  and  until  his  debts  are  paid,  although  the  deter- 
fihitll'**  of  sudi  estate  be  uncertain,  yet  it  is  not  an  estate  for  life ; 
ftt  if  it  were,  it  must  determine  at  the  death  of  the  executors, 
vfaidi  would  frustrate  the  intention  of  the  testator,  for  all  the  debts 
dight  not  be  then  paid:  the  law  therefore  gives  the  executors  a 
Akttd  interest,  which  will  go  to  their  executors,  and  continue  until 
liB'^l^  testator^s  debts  are  paid,  and  the  freehold  and  inheritance  ' 
frftt  desoend  in  the  mean  time  to  the  heir.  But  if  a  limitation  of 
ttiis  kfad  were  made  by  deed,  it  is  a  freehold  conditional,  (c) 

4Jf  iJnery  of  Seism, — Livery  by  the  common  law,  is  necessary  to 
be  made  upon  every  grant  of  an  estate  of  freehold  in  hereditaments 
^Qomiveal,  whether  of  inheritance  or  for  life  only. 

livefy  of  seisin  is  either  in  deed  or  in  law. 

Livery  in  deed  is  thus  performed:  the  lessor,  or  his  attorney, 
togtdier  with  the  lessee,  or  his  attorney,  (for  this  may  as  effectually 
be  done  by  deputy  or  attorney,  as  by  the  principals  themselves  in 
penoD,)  ocmie  to  the  land,  or  to  the  house,  and  there,  in  the  pre- 
of  fatnesses,  declare  the  ccmtents  of  the  lease  on  which  livery 


(•)  Ctmu  Dig.  tit,  Efftatet.  (E.  l.)-aiid        (c)  Cruise'B  Dig.  tit.  3.  s.  8.  1  Inst.  42. 
C«.  lit  412,  &e.  «*  Cordal's  Case.  Cro.  Eliz.  316.  Carter  y. 

(*)  Co.  Ljt.  218.  Bamardiston-  1  P.  Wms.  505-509. 

M 
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is  to  be  made.     Then  the  lessor,  if  it  be  of  land,  delivers  to  the 
lessee,  all  other  persons  being  out  of  the  ground,  a  clod,  or  turf,' or 
a  twig,  ^r  bough,  there  growing,  with  words  to  this  effSect,  **  I 
deliver  these  to  you  in  the  name  of  seisin  of  all  the  lands  and  tene- 
ments contained  in  this  deed.""     But  if  it  be  of  a  house,  the  lessor 
must  take  the  ring,  or  latch  of  the  door,  the  house  being  quite 
empty,  and  deliver  it  to  the  lessee  in  .the  same  form,  as  in  the  case 
of  land :  and  then  the  lessee  must  enter  alone,  and  shut  to  the  door, 
and  then  open  it,  and  let  in  the  others.     If  the  conveyance  he  of 
divers  lands,  lying  scattered  in  one  and  the  same  county,  and  then  in 
the  lessors  possession,  livery  of  seisin  of  any  parcel  in  the  name  of 
the  residue  is  sufficient  for  all ;  but  if  they  be  in  several  counties^ 
there  must  be  as  many  liveries  as  there  are  counties ;  for  if  the  tide 
to  these  lands  come  to  be  disputed,  there  must  be  as  many  trials  as 
there  are  counties,  and  the  jury  of  one  county  are  no  judges  of  the 
notoriety  of  a  fact  in  another.     Also,  if  the  lands  be  out  on  lease, 
though  all  lie  in  the  same  county,  there  must  be  as  many  liveries 
as  there  are  tenants ;  because  no  livery  can  be  made  in  this  ttse, 
but  by  the  consent  of  the  particular  tenant,  and  the  consent  of  one 
will  not  bind  the  rest — In  all  these  cases,  it  is  prudent  and  usual 
to  endorse  the  livery  of  seisin  on  the  back  of  the  deed, 
the  manner,  place,  and  time  of  making  it,  together  with  the 
of  the  witnesses,  (a) 

A  deed  contained  a  power  of  attorney  to  A,  B.  to  deliver  seisin 
of  the  premises,  according  to  the  form  and  effect  of  the  deed :  it 
was  held  not  to  be  necessary  for  the  attorney  to  make  livery  on  the 
day  of  the  date  of  the  deed,  but  that  his  power  was  well  executed 
afterwards.  (6) 

Livery  in  law  is  where  the  same  is  not  made  on  the  land,  but  in 
sight  of  it  only  ;  the  lessor  saying  to  the  lessee,  "  I  demise,  grant, 
and  to  farm  let,  such  land  unto  you,  enter  and  take  possession.'"  (o) 
Here  if  the  lessee  enter  during  the  life  of  the  lessor,  it  is  a  good 
livery,  but  not  otherwise ;  unless  indeed  he  dare  not  enter  through 
fear  of  his  life,  or  bodily  harm ;  and  then  his  continual  claim  made 
yearly  in  due  form  of  law,  as  near  as  possible  to  the  lands,  will 
suffice  without  entry  ;  and  such  continual  claim  by  tenant  for  life  is 

(<j)  2  B1.  rom.Sl.'Y-ie.  Barn.  &  Aid.  156.  and  see  Freeman  d. 

{h)  Roe  exdim.  Ileale  v.  Bashleigh,  3     Vernon  t.  West,     2.  Wils.  167. 
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sufficient  far  him  in  reversicxi  or  remainder.  This  livery  in  law 
cannot  however  be  given  or  received  by  attorney,  but  only  by  th^ 
parties  themselvea.  (a) 

If  a  lease  be  to  4I.  and  B,  livery  to  one  of  the  lessees  is  suffi- 
deat  (6) 

:  A  lease  for  life  of  any  thing  whatsoever,  whether  it  lie  in  livery 
or  in  grant,  if  it  be  in  esse  before,  cannot  begin  at  a  day  to  come ; 
for  an  estate  of  freehold  cannot  commence  infuturo\c) 

Therefore  if  a  lease  be  made  hahendumih  from  Michaelmaa  next, 
cr  after  the  death  of  the  lessor,  or  after  the  death  of  /.  S»  to  the 
lestee  £ot  life,  this  lease  would  not  be  good,  {c) 
.  So  also  where  one  doth  make  a  lease  of  land*  to  another  for  years, 
ike  remainder  to  a  stranger  for  life,  in  this  case  livery  of  seisin  must 
be  had  and  made  to  the  lessee  for  years,  or  else  nothing  will  pass  to 
lnm.in  remainder,  and  yet  the  lease  for  years  will  be  good,  {d)  For 
if  a  man  lease  to  A*  for  years,  remainder  to  B,  in  fee,  in  tail,  or  for 
life^  he  must  make  livery  to  A.  (6) 

>'  But  livery  of  seisin  is  not  needful  or  requisite  to  be  had  and  made 
in  oaaea  where  such  estate  for  life  is  made  or  granted  of  any  lands 
by  matter  of  record ;  nor  where  such  estate  is  created  by  way  of 
cofvcnant  and  raising  of  use,  or  of  exchange,  or  endowment ;  nor 
vlftore  such  estate  is  passed  or  granted  by  way  of  surrender,  devise, 
rdease,  or  confirmation ;  or  by  way  of  increase  or  executory  grant ; 
as  when  the  fee-simple  is  granted  to  the  lessee  for  life  or  years  in 
poiiBeoaion-  jd) 

Neither  is  it  requisite,  or  can  be  made,  where  any  incorporeal 
heieditaments  are  granted  for  life.  Nor  is  it  requisite  in  some 
case^,  where  an  estate  of  freehold  is  made  of  a  corporeal  thing ;  as 
if  a  house  or  land  belong  to  an  office,  and  the  office  be  granted  by 
deed,  the  house  or  land  passes  as  incident  thereunto.  So  if  a  house 
or  diamber  belong  to  a  coTrodj.{d) 

>  Neither  is  it  needful,  where  one  doth  grant  to  me  and  my  heirs 
lU  tike  trees  growing  on  his  ground;  for  these  will,  pass  without 
VpfWTj  of  seiain  at  all.  (d) 

Tboiigh,  if  a  man  make  leases  for  three  lives,  there  must  be 

(i)  t  Blac.  Com.  316.  (r)  Shep.  Touch.  273.    2  Bl.  Com.  144. 

{h}  Com.  Dig.  tit.  Feofiment,  (B.  1.)         314. 

(rf)  Shep.  Touch.  210. 
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livery ;  yet  if  tenant  for  life  with  power  to  make  leases  for  thtee 
lives,  m^ke  a  lease  accordingly,  livery  is  not  necessary,  (a) 

A  recital  in  a  freehold  lease,  that  the  lands  are  ^^  now  in  the 
^^  occupation  and  tenure  of  the  lessee  and  his  undertenants'"  estqM 
the  lessor  from  contending  that  the  lessee  was  not  in  possession,  so 
as  to  render  livery  of  seisin  unnecessary,  (b) 

Livery  of  seisin  may  be  presumed  after  twenty  years  posse** 
sion.  {b) 

Tenant  for  life  or  cestuique  vie  beyond  sea,  <S^. — By  the  19  Car* 
II.  c.  6.  Whereas  divers  lords  of  manors  and  others  have  used  to 
grant  estates  by  copy  of  court-roll  for  one,  two,  or  more  lives, 
according  to  the  custom  of  their  several  manors,  and  have  also 
granted  estates  by  lease  for  one  or  more  life  or  lives,  or  else  far 
years  determinable  upon  one  or  more  life  or  lives;  and  it  hath 
often  happened  that  such  person  or  persons  for  whose  life  or  lives 
such  estates  had  been  granted,  have  gone  beyond  the  seas,  or  so 
absented  themselves  for  many  years,  that  the  lessors  and  rever- 
sioners cannot  find  out  whether  they  be  alive  or  dead,  by  reason 
whereof  such  lessors  and  reversioners  have  been  held  out  of  pes* 
session  for  many  years,  after  all  the  lives  upon  which  such  estates 
depended  are  dead,  in  regard  that  the  lessors  and  reversioners,  id 
actions  for  recovery  of  their  tenements,  have  been  put  to  prove  the 
death  of  their  tenants  when  it  was  almost  impossible  to  discover  the 
same ;  for  remedy  thereof  it  is  enacted,  that  if  such  person  or  per- 
sons for  whose  life  or  lives  such  estates  have  been  or  shall  be  granted, 
shall  remain  beyond  the  seas,  or  elsewhere  absent  themselves  in  this 
realm  for  seven  years  together,  and  no  sufficient  proof  be  made  of 
their  lives  in  any  action  or  recovery  of  such  tenements  by  the  lessors 
or  reversioners,  in  such  case  they  shall  be  accounted  dead,  and  the 
judges  shall  direct  the  jury  to  give  their  verdict  accordingly,  s.  1,2. 
The  fact  of  a  tenant  for  life  not  having  been  seen  or  heard  of  for 
fourteen  years  by  a  person  residing  near  the  estate,  although  not  a 
member  of  his  family,  is  prima  facie  evidence  of  the  death  of  the 
tenant  for  life,  (c) 

Provided,  that  if  any  shall  be  evicted  out  of  the  lands  or  tene- 

(a)  Owen  v.  Saunders.  1  Ld.  Rayd.  158,  (c)  Doe  exdem.  Llojd  v.  JDeakin,  4Bttiu 

166.  &  Aid.  433,  and  see  Doe  d.  Jessonr.  Jet- 

(h)  Rees  exdim  Chamberlain  v.  Lloyd,  son,  6  Eafit,  85. 
Wight  w.  123. 
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ments  by  virtue  of  this  Act,  and  afterwards  such  person  or  persons 
upon  whose  life  or  lives  such  estate  or  estates  depend,  shall  return 
again  from  beyond  seas,  or  shall  on  proof  in  such  action  as  aforesaid 
be  made  appear  to  be  living  or  to  have  been  living  at  the  time  of  the 
eviction ;  that  then  and  from  henceforth  the  tenant  or  lessee  who 
was  ousted  of  the  same,  his  or  their  executors,  administrators,  or 
assigns,  may  re-enter,  re-possess,  have,  hold,  •  and  enjoy  the  said 
lands  or  tenements  in  his  or  their  former  estate,  during  the  life  or 
lives,  or  for  so  long  term  as  the  said  person  or  persons  upon  whose 
life  or  lives  the  said  estate  or  estates  depend,  shall  be  living,  and  shall 
upon  action  brought  by  them  against  the  lessors,  reversioners,  te- 
nants in  possession,  or  other  persons  respectively,  which  since  the 
■aid  eviction  received  the  profits  of  the  said  lands  or  tenements, 
reoover  for  damages  the  full  profits  thereof,  with  lawful  interest  from 
the  time  he  or  they  were  ousted  and  kept  out  of  the  same  lands  or 
tenements ;  and  this  as  well  in  the  case  where  the  said  person  or 
persons  upon  whose  life  or  lives  such  estate  or  estates  did  depend 
are  or  shall  be  dead  at  the  time  of  bringing  such  action ;  as  if  they 
were  then  living,  «.  5. 

•  And  by  the  6  Ann  c.  18,  any  person  who  hath  or  shall  have  any 
claim  to  any  remainder,  reversion  or  expectancy,  in  or  to  any  estate 
after  the  death  of  any  person  within  age,  married  woman,  or  other 
person  whatsoever,  upon  affidavit  in  the  Court  of  Chancery  by  the 
claimants  of  their  title,  and  that  they  have  cause  to  believe  that  such 
party  is  dead,  and  that  his  or  her  death  is  concealed  by  such  guar- 
dian, trustee,  husband,  or  any  other  person,  may  once  a  year,  if  the 
party  aggrieved  think  fit,  move  the  Lord  Chancellor,  Keeper  or  Com- 
missioners of  the  Great  Seal  to  order,  and  they  shall  order  such 
guardian,  trustee,  husband,  or  other  person,  suspected  to  conceal 
such  person,  at  such  time  and  place  as  the  Court  shall  direct,  on 
personal  or  other  due  service  of  such  order,  to  produce  and  shew  to 
such  person  or  persons  (not  exceeding  two,)  in  such  order  named 
by  the  parties  prosecuting  the  same,  such  minor,  married  women, 
or  other  persons  aforesaid  :  and  if  such  guardian,  &c.  shall  neglect 
or  refuse  to  produce  and  shew  such  infant,  &c.  on  whose  life  such 
eitate  doth  depend,  according  to  the  said  order,  then  the  Court  is 
rtquired  to  order  such  guardian,  &c.  to  produce  such  minor,  &c. 
in  Court  or  before  commissioners  by  the  Court  appointed,  at  such 
time  and  place  as  the  Court  shall  direct,  two  of  which  commissioners 
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are  to  be  nominated  by  the  party  prosecuting  such  order  at  ihd^ 
costs  and  charges;  and  if  such  guardian,  &c.  neglect  or  refill  tb' 
produce  such  infant,  &c.  in  Court  or  before  such  commissioiMai'i^ 
whereof  retiun  shall  be  made  by  such  commissioners,  and  be  SMI 
in  the  petty  bag  office,  in  either  of  the  said  cases  the  said  niindi^, 
&c.  shall  be  taken  to  be  dead,  and  it  shall  be  lawful  for  any  perabn 
claiming  any  right,  title,  or  interest,  in  remainder,  or  reversioii,  or 
othervrise,  after  the  death  of  such  infant,  &c.  to  enter  upon  sudi 
lands,  &c.  as  if  such  infant,  &c.  were  actually  dead.  «.  1. 

And  if  it  shall  appear  to  the  said  Court  by  affidavit  that  such  mind^j 
&c.  for  whose  life  such  estate  is  holden,  is  or  lately  was  at  somecsdf- 
tain  place  beyond  the  seas  in  such  affidavit  to  be  mentioned,  the  party 
prosecuting  such  order  may,  at  their  costs  and  charges,  send  over  Me 
or  both  the  persons  appointed  by  the  said  order,  to  view  such  minor, 
&c.  and  in  case  such  guardian,  &c.  shall  refuse  or  neglect  to  produce 
or  procure  to  be  produced  to  such  person  or  persons,  a  person^ 
view  of  such  infant,  &c.  then  such  person  or  persons  are  requified 
to  make  a  return  thereof  to  the  Court,  to  be  filed  in  the  petty  big 
office,  and  thereupon  such  minor,  &c.  shall  be  taken  to  be  dead'; 
and  any  person  claiming  a  right,  &c,  after  the  death  of  such  infalit, 
&c.  may  enter  upon  such  lands,  &c.  as  if  such  infant  were  actuaD;^ 
dead.  s.  9,,  And  it  has  been  holden  that  a  remainder  man  is  witihitt 
this  statute,  (a) 

Provided,  that  if  it  shall  afterwards  appear,  upon  proof  in  any 
action  brought,  that  sucli  infant,  &c.  for  whose  life  any  such  estate 
is  holden,  were  alive  at  the  time  of  such  order  made,  and  then  it 
shall  be  lawful  for  such  infant,  married  woman,  or  other  person 
having  any  estate  or  interest,  determinable  upon  such  life,  to  re-enter 
upon  the  said  lands,  &c.  and  for  such  infant,  married  woman,  or  other 
person,  having  any  estate  or  interest,  determinable  upon  such  life, 
their  executors,  administrators  or  assigns,  to  maintain  an  action 
against  those  who  since  the  said  order  received  the  profits  of  such 
lands,  &c.  or  their  executors  or  administrators,  and  therein  to  re- 
cover full  damages  for  the  profits  so  received  from  the  time  that  such 
infant,  &c.  were  ousted  of  possession,  s,  3. 

Provided  always,  that  if  such  guardian,  trustee,  husband,  oc 
other  person,  holding  or  having  any  estate  or  interest  determinable 

(a)  Holman  v.  Exton,  Cartb.  246,  3  Cox.  R.  273.  Cruis.  Dig.  vol.  1.  p.  111. 
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upon  the  life  or  lives  of  any  other  person  or  persons,  shall  by  affidavit 
cr  otherwise  to  the  satisfaction  of  the  Court,  make  appear  that  they 
have  used  their  utmost  endeavours  to  procure  such  infant,  &c.  to 
appear  in  the  said  Coiut  or  elsewhere,  according  to  the  order  of 
the  said  Court,  and  that  they  cannot  prociure  or  compel  such  infant, 
ke.  so  to  appear,  and  that  such  infant,  &c.  is,  are,  or  were  living  at 
tibe  time  of  such  return  made  and  filed  as  aforesaid,  then  it  shall  be 
lawful  for  such  person  or  persons  to  continue  in  possession  of  such 
estate,  and  receive  the  rents  and  profits  thereof  during  the  infancy 
<tf  such  infant,  and  the  life  or  lives  of  such  married  women,  or 
other  person  or  persons,  on  whose  life  or  lives  such  estate  or  interest 
depends,  as  fully  as  they  might  have  done  if  the  Act  had  not  been 
•made,  s.  4. 

And  every  person  who,  as  guardian  or  trustee  for  any  infant, 
and  every  husband  seised  in  right  of  his  wife  only,  and  every  other 
person  having  any  estate  determinable  upon  any  life  or  lives,  who 
after  the  determination  of  such  particular  interests,  without  the 
express  consent  of  the  next  immediately  entitled,  shall  hold  over 
and  oontinue  in  possession  of  any  manors,  messuages,  lands,  tene- 
ments, or  hereditaments,  shall  be  adjudged  trespassers:  and  the 
party  entitled  and  their  executors  and  administrators,  may  recover 
in  damages  against  every  such  person  or  persons  so  holding  over, 
and  their  executors  and  administrators,  the  full  value  of  the  profits 
reccdved  during  such  wrongful  possession.  8.  5. 


Section  II.  Of  Terms  for  Years,  absolutely^  or  on  con- 
dition ;  wherein  of  the  commencement ,  duration,  and  ter- 
mination of  them :  and  of  the  surrender  and  renewal  of 
Leases. 

Tenant  for  term  of  years  shall  be,  where  a  man  lets  lands,  tene- 
tsents,  or  hereditaments  to  another  for  a  term  of  certain  years ;  and 
every  estate  which  must  expire  at  a  period  certain  and  prefixed,  by 
whatever  words  created,  is  an  estate  for  years,  (a) 

Therefore  this  estate  is  frequently  called  a  terra,  terminus^  because 
iU  duration  or  continuance  is  bounded,  limited,  and  determined.  (6) 

(a)  Couu  Dig.  tit.  Estate.  (G.  1.)  Lit.  58.  (/>)  ^  Blac.  Com.  143. 
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It  is  properly  called  a  term  of  years,  and  the  lease  is  vMiSi»Sat\^m^ 
a  hundred,  a  thousand  years,  and  the  like,  as  the  lessor  and  lesKft 
agree ;  for  the  word  ^^  term^  doth  not  only  signify  th»  limits  imd 
limitation  of  time,  but  also  the  estate  and  interest  that  doth^piitf 
for  that  time,  (a) 

Such  terms  are  frequently  created  for  particular  purposes^  aa  ta 
raise  portions,  &c.  and  when  the  purpose  is  answered,  they  aliand 
the  inheritance ;  so,  they  are  created,  as  has  been  before  mentiottd, 
by  way  of  mortgage,  {h)  Lands  are  often  conveyed  in  the  naturft<tf 
a  lease  for  long  terms,  as  five  hundred  years,  &c.  in  order  to 
portions,  and  for  other  purposes,  in  family  settlements,  and  suoh 
not  accounted  leases,  but  terms  to  attend  the  inheritance;  no 
has  a  lease,  for  example,  of  two  thousand  years,  as  a  leaae,  but  Mi* 
term  to  attend  the  inheritance,  (c)  Half  the  titles  in  the  luBgdom- 
are  so.  (d)  -v 

An  estate  for  a  thousand  years  is  only  a  chattel,  and  reckmirft 
part  of  the  personal  estate,  {e)  / 1«<. 

Therefore,  if  a  lease  be  devised  to  one,  and  the  heirs  male  <tf  hit 
body,  yet  his  executors  sliall  have  it :  for  a  term  is  but  a  chatCdi. 
which  cannot  be  entailed,  and  such  devisee  may  well  alien  the  torn, 
to  whom  he  pleases.  (/)  .   '  ? . 

If,  however,  it  be  limited  to  attend  the  inheritance,  it  maybe 
entailed ;  though  the  entail  of  the  inheritance  and  of  the  term  be  by 
different  clauses,  or  deeds  executed  at  different  times.  (^) 

Commencement  of  a  Lea^efor  Years, — With  respect  to  the  com- 
mencement of  a  lease  for  years,  as  it  is  a  mere  chattel,  it  may  be 
made  to  commence  either  in  prcesenti  or  in  future:  ac^rding  to 
the  agreement  of  the  parties ;  and  the  lease  that  is  to  commence  in 
futuroy  is  called  ititeresse  termini,  or  future  interest.  {?i) — A  lease  for 
years,  therefore,  may  begin  at  a  day  to  come,  as  at  Michaelmas  next, 
or  for  three  or  ten  years  after,  or  after  the  death  of  the  lessor,  or  of 
J,  S'  and  is  as  good  as  where  it  doth  begin  presently,  {h) 

So  a  lease  to  commence  ad  festum  Annutidatiofds,  after  the 

(a)  Shop.  Touch,  c.  14.  267.  (e)  2  Blac.  Com.  143. 

(b)  Best  V.  Stamford.  1  Salk.  154.  {j)  Lovies's  Case.  10  Co.  R.  78-87. 
(r)  Denn  d.  Tarzwell  v.  Barnard.  Cowp.        {g)  Bovy's  Caso.  1  Vent.  193-95. 

595.  (/,)  2  Blac.  Com.  144.  Shep.  Toncb. 

(rf)  Doo  d.  Wyndham  v. Ilalcomhe.  7 T.R,     '267, 
7ir>-23. 
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ddteminatioa  of  a  former  lease,  is  as  good  as  if  it  had  been  ifestOy 

< "  A  lease  to  commence  after  the  determination  of  a  prior  lease,  shall 
begin*  presently,  if  the  prior  lease  were  void  at  law.  (a) 

So  a  lease  intended  to  commence  in  futuroy  which  misrecites  the 
prisr  lease  on  which  it  depends  in  a  material  point,  shall  begin  im- 
MuUately.  (a) 

nds  rule,  that  if  the  former  lease  be  misrecited  in  the  date,  &c. 
and-  a  new  lease  made,  to  begin  after  the  expiration  of  the  said 
Rcited  lease,  that  such  new  lease  shall  begin  presently,  holds  as 
wril  m  the  lease  itself,  as  where  the  jury  find  an  indenture  of  lease, 
lAereby  it  is  recited,  that  the  lessor  made  such  former  lease  of  such 
date  and  under  such  rent  without  finding  it  in  fact,  but  only  by  way 
of  iMtal  in  the  deed,  such  second  lease  shall  in  construction  of  law 
be  adjudged  to  begin  presently,  though  in  the  deed  it  is  limited  to 
bggfai  after  the  expiration  of  the  first  lease  so  recited ;  because  the 
jury  do  not  actually  find  the  first  lease,  but  only  a  recital  of  it  in 
MUther  deed,  which  recital  may  be  false  for  aught  that  appears  to 
die  Court :  and  then  the  second  lease  shall  begin  presently,  as  if  no 
ndi  first  lease  were  at  all,  since  the  not  finding  it  efiectually  is  as 
if  there  were  none  such  mac^e.  (6) 

With  regard  to  the  date  of  a  lease,  it  was  formerly  held  that  a 
kflK  to  commence  a  datu  included  the  day  of  the  date,  but  that 
a  die  daiu8  excluded  the  day.  (c) 

But  it  has  since  been  held,  that  the  word  "  from'*'  may  mean 
either  inclusive  or  exclusive,  according  to  the  context  and  subject- 
matter;  (d)  though  this  decision  has  been  much  questioned. 

A  lease  **  from  the  day  of  the  date,^  and  "  from  henceforth,''  is 
the  same  thing,  (e) 

If  a  lease  be  made  to  begin  from  an  impossible  date,  it  shall  take 
dfect  from  the  delivery :  because  it  could  not  be  any  part  of  the 
^reement  between  the  parties,  as  from  the  30th  day  of  February, 
or  the  82d  day  of  April  next :  (e) — ^but  where  the  limitation  is  ww- 
f!trtainy — as  a  lease  made  the  10th  day  of  October ,  habendum  from 
the  20th  day  of  November,  without  saying  what  November  was 
Btttnt,  whether  last  past,  or  next  ensuing,  or  what  other  November, 

(•)BIfller  ▼.  Manwaring.  Cro. Car. 397-8.  (rf)  Pugh  v.  Duke  of  Leeds.  Cowp.  714. 

%  Bic.  Abr.  tit.  Leases.  (L.  1.)  {e)  Llewelyn  v.  Williams.  Cro.  Jac.  258. 

(0  Hatter  v.  Ash.  1  Ld,  Kay. 81.  2  Salic,  and  see  Steel  v.  Mart.    4  Barn.  &  Cres. 

*««S.C.  272.  Ante  13. 
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the  lease  Ib  thereby  vitiated,  because  the  limitation  waa  part-€vf.tl^ 
agreement,  but  the  Court  cannot  determine  it,  not  knowing;  h^^ 
the  contract  was.  (a) 

So,  where  a  lease  is  made  to  begin  from  the  nativity  of.  oor  Locd 
last  past,  without  saying  from  the  feast  of  the  nativity,  this  ^Me 
shall  begin  presently ;  because  it  could  be  no  part  of  the  agteettifnt 
between  the  parties  that  the  lease  should  begin  from  the  nalifitj 
itself,  which  is  past  so  many  hundred  years  ago ;  and  therefoi:B  fi^- 
this  impossibility  of  relation,  the  lease  shall  b^in  jM-esently :  (fr)— r 
but  if  it  were  to  begin  from  the  nativity  of  our  Lord  goierallyv  w 
next  ensuing,  omitting  the  word  **  feast,^  Ttoiaden  was  of  opiBioD 
that  such  a  lease  should  be  void  for  the  uncertainty  of  the  €00^ 
mencement;  but  Siderfin  in  reporting  the  case,  makes  a  qu€Br$f.iS 
it  shall  not  begin  presently ;  and  in  truth,  this  seems  the  moat^zo^ 
sonable  opinion,  for  as  to  impossibility  of  relation,  there  is  the-aaiDf 
in  this  as  there  is  in  the  other,  and  therefore  by  the  same  reaaqn^  jt 
shall  begin  presently.  The  editor  of  Bacon  asks  what  sound  linim 
can  be  assigned  why  it  should  not  conmience  from  the  CArMvu^f 
intended  by  the  parties  ?  which  well  applies  to  the  lease  to  b^^in  fiipiA 
the  nativity  of  our  Lord  next  ensuing  if  not  to  the  fonner.  (9)  \',,^ 

Where  a  lessee  for  an  hundred  years  made  a  lease  for  forty  y#aiy 
to  B,  if  he  should  so  long  live,  and  after  leased  the  same  ladodttoC. 
habendum  for  twenty-one  years  from  the  end  of  the  term  of  -B;  to 
begin  and  be  accounted  from  the  date  of  these  presents :  and  the 
question  was,  if  the  lease  to  C  should  be  said  to  begin  presently!  or 
after  the  term  of  B.  ?  the  judges  were  clearly  of  opinion  that  the 
lease  to  C  should  not  be  accounted  from  the  time  of  the  date^  but 
from  the  end  of  the  term  of  B, ;  because  by  the  first  words  it  it.  a 
good  lease  in  reversion  in  that  manner,  and  then  it  shall  not  be  made 
void  by  any  subsequent  words,  or  as  Coke  said,  the  last  words  ou|^t 
to  be  construed  to  give  an  interest  as  a  future  interest  presently, 
and  the  actual  possession  after  the  expiration  of  the  first  forty  ye«JDS 
is  well  granted  by  the  first  words.  (6) 

A  lease  may  commence  at  one  day,  in  point  of  computation,  mtd 
at  another  in  point  of  interest,  (d) 

Therefore,  a  lease  "  to  hold  from  a  day  past  for  fifty  years  then 
next  ensuing,  the  said  term  to  commence  and  begin  immediately 

(a)  Anon.  1  Mod.  180.  {e)  foot  v.  J3erkley.  1  Sid.  4(50. 

{h)  Bac.  Abr.  tit.  Leasea.  (L.  1.)  (rf)  Enys  v.  Donnithome.  2  Burr.  1190* 
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afkarthe  determination  of  an  existing  lease  in  the  same  premises,^ 
was  net  esteemed  uncertain  as  to  its  commencement,  (a) 

So,  a  lease  habendum  to  the  lessee  for  his  life,  which  term  shall 
b^^  after  the  determination  of  a  previous  term  for  three  lives,  is 
good. (6) 

So,  if  an  indenture  of  demise  bear  teste  SSth  Marchj  15  Car.  and 
is  ddiTered  the  day  of  the  date,  and  the  habendvm  is  from  and  after 
the  day  of  the  date  of  these  presents,  for  and  during  the  time  and 
term  of  seven  years  from  henceforth  next  and  immediately  following, 
fUIy  to  be  complete  and  ended,  this  lease  begins  in  computation 
from  tfie  delivery  of  the  deed,  which  was  the  day  of  the  date,  and 
in  Imtertet  the  next  day  after  the  date,  and  so  all  the  words  will 
have  an  operation :  for  it  appears  that  he  was  not  to  have  the  pos- 
session till  the  next  day  after  the  date,  by  the  words  habendum  from 
and  after  the  day  of  the  date,  which  excludes  the  day  of  the  date ! 
but  that  the  seven  years  should  commence  by  computation  from  the 
defirerj,  msr.  from  henceforth,  which  refers  to  the  limitation  of  the 
seven  years,  (r) 

A  lease  of  lands  by  deed,  since  the  new  style,  to  hold  from  the 
feast  of  St.  Michael,  must  be  taken  to  mean  from  new  Michaelmas  ; 
and  cannot  be  shown  by  extrinsic  evidence  to  refer  to  a  holding  from 
old  Biichaelmae.  (d) 

But  all  leases  for  years,  whether  they  begin  in  prtesenti,  or  m 
fisktroy  must  be  certain ;  that  is,  they  must  have  a  certain  beginning, 
and  certain  ending,  and  so,  the  continuance  of  the  term  must  be 
certain ;  otherwise  they  are  not  good,  (e) 

Yet  if  the  years  be  certain,  when  the  lease  is  to  take  effect  in 
interest  or  possession,  it  is  sufficient,  for  until  that  time  it  may  de- 
pend upon  an  uncertainty,  viz.  upon  a  possible  contingent  precedent 
beCove  it  begin  in  possession  or  interest,  or  upon  a  limitation  or  con- 
dition subsequent ;  but  in  case  it  is  to  be  reduced  to  a  certainty  upon 
t  eootiBgent  precedent,  the  contingent  must  happen  in-  the  lives  of 
the  parties :  and  though  there  appear  no  certainty  of  years  in  the 

kase^  yet  if  by  reference  to  a  certainty  it  may  be  made  certain,  it 

IB  sufficient,  {e) 
As,  if  a  lease  be  granted  for  twenty-one  years  after  three  lives  in 

(■)  Enyi  V.  Donnithome.  2  Burr.  119(>.  (d)  Doe  d.  Spicer  v.  Lea.  11  East.  312. 

(*)  Underfaay  v.Undcrhay.  Cio.  Elia.269.        («)  Shep.  Touch.  272. 
(0  Bk.  Abr.  tit.  Leases*  (L.  1.) 
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being;  though  it  be  uncertain  at  first  when  that  term  will  commenoe^ 
because  those  lives  are  in  being,  yet  when  they  die  it  is  reduced  to 
a  certainty,  (a) 

So  if  A.  seised  of  lands  in  fee,  grant  to  JB.  that  when  B.  thaff 
pay  to  A.  twenty  shillings,  that  from  thenceforth  he  shall  hold  tbJe 
land  for  twenty-one  years,  and  after  B.  pays  the  twenty  shilling; 
in  this  case,  B,  shall  have  a  good  lease  for  twenty-one  years  fircmi 
thenceforth.  (6) 

So  if  A.  grant  to  B.  that  if  his  tenant  for  life  shall  die,  that  B. 
shall  have  the  land  for  ten  years,  this  is  a  good  lease;  and  if' doe 
make  a  lease  for  years  after  the  death  of  C.  if  C  die  within  teA 
years;  this  is  a  good  lease  if  C.  die  within  the  ten  years,  other- 
wise not.  (6) 

So  if  a  lease  for  years  be  made  of  land  in  lease  for  life,  to  hare 
and  to  hold  from  the  death  of  the  tenant  for  life;-~or  to  harvt 
and  to  hold  from  Michaelmas  next  after  the  death  of  the  tenant 
for  life ; — or  from  Michaelmas  next  after  the  determinatioii  of  Ae 
estate  of  the  tenant  for  life :  these  are  good  leases,  (b) 

Even  if  one  make  a  lease  to  be  begin  after  the  death  of  J.  S.  vtA 
to  continue  until  Michaelmas^  which  shall  be  anno  Domini  \6B0^' 
this  is  a  good  lease.  (6) 

So,  if  a  man  make  a  lease  to  B.  for  ninety  years  to  begin  aftit 
the  death  of  ^.  on  condition  to  be  avoided  upon  the  doing  of  divers 
acts  by  others;  and  afterwards  make  another  lease  of  the  land, 
habendum  after  the  determination  or  redemption  of  the  former  lease; 
it  seems  this  is  a  good  lease  and  certain  enough,  (c) 

So,  if  a  man  have  a  lease  of  land  for  an  hundred  years,  and  he 
make  a  lease  of  this  land  to  another,  to  have  and  to  hold  to  him  fot 
forty  years,  to  begin  after  his  death ;  this  is  a  good  lease  for  the 
whole  forty  years,  if  there  shall  be  so  many  of  the  hundred  years  to 
come  at  the  time  of  the  death  of  the  lessor.  So  if  he  grant  all  his 
estate,  or  all  his  term,  or  all  his  interest,  in  the  premises  of  the  deed, 
and  then  say,  to  have  and  to  hold  the  land,  &c.  to  the  grantee  for 
all  the  residue  of  the  term  of  an  hundred  years  that  shall  be  to 
come  at  the  time  of  his  death ;  by  this  the  whole  estate  and  interest 
of  the  grantor  in  the  land  doth  pass  presently,  by  these  words  in 
the  deed :  and  if  in  this  case  the  lessee  for  an  hundred  years  make 

(fl)  Goodrighl  d.  Hall  v.  Richardson.    3        (A)  Shep.  Touch.  273. 
T.  R.463.  (r)  Ibid.  274. 
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a  lease  of  the  land^  to  have  and  to  hold  after  his  death  for  an  hun- 
drcid  years ;  this  will  be  a  good  lease  for  as  many  of  the  first' hundred 
years  as  shall  be  to  come  at  the  time  of  his  death,  (a) 
/  S(H  i(^-  doth  make  a  lease  of  land  to  B.  for  so  many  years  as  B. 
faj(th  in  the  manor  oiDale^  and  B.  hath  then  a  lease  for  ten  years  in 
8ucb  manor ;  this  is  a  good  lease  for  ten  years,  (a) 

So*  if  a  lease  be  made  during  the  minority  of  J,  S-  or  until  J.  *y. 
diall  come  to  the  age  of  twenty-one  years,  these  are  good  leases ; 
«|d  if  «/•  S-  die  before  he  come  to  his  full  age,  the  lease  is  ended. 
So^  if  a  man  make  a  lease  for  twenty-one  years,  if  J.  S.  live  so  long : 
Qpr  if  the  coverture  between  /.  *y.  and  D.  S-  shall  so  long  continue ; 
or  if  .«/•  S'  shall  continue  to  be  parson  of  Dale  so  long ;  these  and 
such  like  these  leases  are  good,  (a) 

If  one  make  a  lease  to  A.  for  twenty-one  years,  and  after  make 
another  lease  to  B.  for  years,  to  begin  from  the  end  and  expiration 
of  the  aforesaid  term  of  twenty-one  years  demised  to  A, ;  and  then 
tl^  lease  to  A.  is  determined,  either  by  an  express  surrender,  or  by 
SQ  implied  surrender  in  law,  as  by  ^.''s  acceptance  of  a  new  lease  for 
life  from  the  lessor,  the  lease  to  B.  shall  begin  presently ;  but  if  the 
IfpMi  to  JB.  had  been  to  begin  after  the  end  and  expiration  of  the 
aforesaid  term  of  twenty-one  years,  there  the  lease  to  B.  shall  not 
begin  upon  the  surrender,  forfeiture,  or  other  determination  of  the 
finttenn  to  A.  till  the  twenty-one  years  actually  run  out  by  effluxion 
of  time;  the  reason  of  which  difference  is,  that  in  the  first  case  the 
wocd  '*  term^  comprehends  as  well  the  estate  or  interest  in  the  land, 
as  the  time  for  which  it  is  demised,  and  therefore  the  second  lease 
being  limited  to  begin  from  the  end  and  expiration  of  the  aforesaid 
term  of  twenty-one  years,  whenever  the  term  is  determined,  the 
le«9e  to  B.  shall  begin ;  but  in  the  other  case  the  lease  to  B.  is  not 
to  htgok  till  afier  the  end  and  expiration  of  the  twenty-one  years, 
vUch  cannot  be  ended  but  by  effluxion  of  time.  (6) 

So^  it  was  held  that  a  proviso  in  a  lease  for  years  to  ^.  to  re-enter 
if  leasee  died  within  the  term,  is  a  mere  condition,  and  not  a  limita- 
tioQ;  and  a  second  lease  habendum  cum  post  mortem  sive  per  mortem 
Hintfm  redditianem  seu  forisfacturam  prcedicti  A,  vacari  accideritj 
^  good,  and  commences  when  the  first  term  is  determined  by 
cfioxion  of  time,  (o) 

{a)  Shep.  Touch.  S74.  (6)  Bac.  Abr.  tit.  Leases.  (L.  1.) 

(c)  Fish  T.  Bellamy  Cro.  Jac.  71. 
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So,  if  oDe  make  a  lease  to  another  for  so  many  years  as  J.  8>  flhall 
name,  this  at  the  beginning  is  uncertain ;  but  when  J,  S^  hath  named 
the  years  (in  the  life-time  of  the  lessor),  this  ascertains  the  omo- 
menoement  and  continuance  of  the  lease  accordingly.-«-Jiut  if  the 
lease  had  been  made  for  so  many  years  as  the  executors  of  the  loMpr 
should  name,  this  could  not  be  made  good  by  any  nomination ;  h^ 
cause  to  every  lease  there  ought  to  be  a  lessor  and  lessee;  and  heie 
the  nomination  which  ascertains  the  commencemoit  not  being  «^ 
pointed  till  after  the  death  of  the  lessor,  makes  the  leaae  defactive 
in  one  of  the  main  parts  of  it  vix.  a  lessor,  and  therefore  of 
quence  must  be  void ;  which  is  also  the  reason  that  in  the  first 
the  nomination  ought  to  be  made  in  the  life-time  of  the  leator,  and 
not  by  J.  *y.  after  his  death,  for  then  it  will  be  void,  (a) 

A  lease  in  reversion  of  several  parcels  of  land,  made  to 
on  the  happening  of  several  contingencies,  shall  take  eflFed  and 
mence  respectively  as  those  contingencies  happen,  {b) 

In  a  case  where  B.  had  a  lease  for  twenty-one  years  of  co|iyhold 
lands  to  commence  after  the  determination  of  the  estate  whiok  A* 
at  that  time  had  therein,  and  the  widow  of  J.  being  entitled  to  her 
freebench,  happened  to  outlive  her  husband  twenty-one  jesMfM 
was  held  by  the  Lord  Chancellor,  that  the  estate  of  the  wife  nm 
only  an  excrescence  of  her  husband^s  estate,  which  did  not  detemune 
till  the  wives^  death,  at  which  time  the  lease  made  to  jB.  ahould 
commence  and  continue  for  twenty-one  years,  (a) 

A  lease  for  years,  reserving  rent  "  after  the  rate*^  of  18/.  a  year, 
is  void  for  uncertainty,  (c) 

As  to  leases  void  for  uncertainty  in  respect  to  the  time  of  their 
commencement,  if  A.  be  seised  of  land  in  fee,  and  lease  it  to  JBk  for 
ten  years,  and  it  is  agreed  between  them  that  B-  shall  pay  to  Jl. 
100/.  at  the  end  of  the  said  ten  years,  and  that  if  he  do  so  and  shall 
pay  the  said  100/.  and  100/.  at  the  end  of  every  ten  years,  that  then 
the  said  B,  shall  have  a  perpetual  demise  and  grant  of  the  premises 
from  ten  years  to  ten  years  continually  following  ewtra  metnoriMm 
homiavumj  &c. ;  this,  although  it  be  a  good  lease  for  the  first  ten 
years,  yet  it  is  void  for  all  the  rest  for  uncertainty,  (d) 

So,  if  the  lessor  grant  the  land  to  another,  to  have  and  to  bold 
to  him  for  and  during  all  the  residue  of  the  term  of  one  hundred 

(a)  Bac.  Abr.  tit.  Leases.  (L.  2.)  (c)  Parker  v.  Harris.  4  Mod.  77. 

(6)  Veal  V.  RoberU.  Cro»  Eli«.  199.  (rf)  Shep.  Touch.  273-4-5. 
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yMn  that  shall  be  to  come  at  the  time  of  the  death  of  the  grantor, 
Aid  IB  void  f6r  uncertainty  :  had  he  granted  all  his  estate,  or  term, 
drinterest,  it  had  been  otherwise,  (a) 

"*  "Sb,  it  18  said,  if  a  lease  be  made  to  A.  for  eighty  years,  if  he  live 
Mr  long,  and  if  he  die  within  the  said  term  or  alien  the  premises, 
that  then  his  estate  sluill  cease ;  and  then  he  doth  further  by  the 
flBBe  deed  grant  and  let  the  premises  for  so  many  years  as  shall 
fCBudn  unexpired  after  the  death  of  A.  or  alienation  to  B.  tor  the 
Kddue  of  the  said  term  of  eighty  years,  if  he  shall  live  so  long :  in 
tUs  caae  the  lease  to  B.  is  void ;  for  after  the  death  of  A.  the  term 
ia  at  an  end ;  but  if  he  say  for  the  residue  of  the  eighty  years^ 
it  is  otherwise,  (a) 

So,  a  lease  made  to  another  until  a  child  in  his  mother^s  belly 
ikmHk  come  to  the  age  of  twenty-one  years,  is  not  good,  (a) 

•  Soy  if  A.  make  a  lease  to  B,  for  so  many  years  as  A.  and  B.  or 
either  of  them  shall  live,  not  naming  any  certain  number  of  years, 
tbis  cannot  be  a  good  lease  for  years,  (a) 

•  Soy  if  the  parson  of  Dale  make  a  lease  of  his  glebe  for  so  many 
years  as  he  shall  be  parson  there ;  this  is  not  certain,  neither  can  it 
ks!  made  so  by  any  means ;  and  yet  if  a  parson  shall  make  a  lease 
from  three  years  to  three  years  so  long  as  he  shall  be  parsoir,  this  is 
a  good  lease  for  six  years,  if  he  continue  parson  so  long,  and  for  the 
midiie  void  for  uncertainty. 

So^  if  I  make  another  a  lease  of  land,  until  he  be  promoted  to  a 
boiefioe;  this  is  no  good  lease  for  years,  but  void  for  uncertainty,  (a) 
So,  if  I  have  a  piece  of  land  of  the  value  of  20/.  per  annum^  and 
I  make  a  lease  of  it  to  another,  until  he  shall  levy  out  of  the  profits 
theractf  10(M.  this  is  no  good  lease  for  years,  but  void  for  uncertainty. 
«— But  if  I  have  a  rent-charge  of  9X^L  per  a/nnum^  and  let  it  to 
mother  until  he  shall  have  levied  100/.  this  is  a  good  lease  for  five 
y«m.(a) 

Jiaie^'-^TL  all  these  cases  of  uncertain  leases  made  with  limitations 

■•  aforesaid,  as  until  such  a  thing  be  done,  or  so  long  as  such  a 

dai^  dmtinue,  &c  if  livery  of  seisin  be  made  upon  them,  they  may 

be  good  leaaies  for  life,  determinable  upon  these  contingencies, -albeit 

fiiey  be  no  good  leases  for  years,  [a) 

In  leasea  for  j^ears,  or  other  chattel  interests,  livery  of  seisin  is  not 
i^ecessary ;   but  instead  thereof  an  actual  entry  is  requisite^  to  vest 

(a)  Shep.  Touch.  213-4-6. 
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the  estate  in  the  lessee :  ftir  to  many  purposes  he  is  Mi  linsmpfti 
years  until  he  enter,  (a)  ■..>.>:  i  rut>« 

Before  entry  the  lessee  hath  but  an  iniereise  iermmij  am  kMketi 
of  a  term,  and  no  possession ;  and  therefore  a  release^ 
by  way  of  enlarging  an  estate,  cannot  work  without  a 
before  possession  there  is  no  reversion.    Such  is  the  ease  of 
common  law ;  for  if  it  be  so  framed  as  to  be  a  bargain  aad 
under  the  statute,  the  possession  is  immediatdy  executail  iav^the 
lessee,  so.  that  no  entry  is  necessary.  (6)  -   -  u^^f 

Yet  if  a  tenant  for  twenty  years  in  possession  make  a  leaaa  to  A 
for  five  years,  and  B.  enter,  a  release  to  the  first  lessee  is  gcxN^'filr 
he  had  an  actual  possession,  and  the  possession  of  the  lesMe  iarkia 
possession.  So  it  is  if  a  man  make  a  lease  for  years,  the  reamai&t 
for  years,  and  the  first  lessee  doth  enter,  a  release  to  him  in  tlidke- 
mainder  for  years  is  good  to  enlarge  his  estate.  A  release  tfaiiMfaib 
that  enures  by  enlargement  cannot  work  without  a  possession;  'Ink 
an  actual  estate  in  possession  is  not  necessary,  for  a  vested  intekait 
suffices  for  such  a  release  to  operate  upon.-~But  lessee  maj  ^idflSJiil 
the  rent  reserved  before  entry,  in  respect  of  the  privity.  (6)     .•  » irn'ti 

Neither  could  the  lessor  grant  away  the  reversioa  by  the  tubmUt^ 
the  reversion  before  entry,  unless  the  lessee  attorned,  which  lanoilH 
unnecessary,  (e)  •:< 

If  a  man  make  a  lease  for  a  thousand  years,  this  lease  is  peiAoIr 
by  the  delivery  of  tlie  deed  without  any  livery  of  seisin,  (d) 

The  interest,  interesse  termini,  which  the  lessee  hath  before  entryy- 
is  gran  table  to  another ;  and  although  the  lessor  die  before  the  lessee 
enter,  yet  the  lessee  may  enter  into  the  lands ;  so,  if  the  lessee  die 
before  he  enter,  yet  his  executors  or  administrators  may  enter,  btfi 
cause  he  presently  by  the  lease  hath  an  interest  in  him ;  and  if  iC' 
be  made  to  two,  and  one  die  before  entry,  his  interest  shall  sur-' 
vive.  (e) 

This  interesse  termini  is  in  the  lessee,  whether  the  lease  be  made' 
to  commence  immediately,  or  at  a  future  day.  (/) 

This  entry  by  the  tenant  himself  6er\'es  the  purpose  of  notoriety^' 
as  well  as  livery  of  seisin  from  the  grantor  could  have  done ;  whidl 


■«>' 


(a)  f  Bl.  Com.  S14-144.  Co.  Lit.  46.  b.        {d)  Shep.  Touch.  211. 

(*)  Ibid.  270.  &  n.  2.  {e)  Co.  Lit.  46.  b. 

(0  Ibid.  46.  b.  S.  (J-)  Com.  Dig.  tit.  Estates.  (G.  14.) 
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krvvmU  bwe  been  improper  to  have  given  in  this  case,  because  that 
•olemnity  is  iqppropiiated  to  the  conveyance  of  a  freehold,  (a) 

■  Whett  the  leane  therefore  has  actually  so  entered,  and  thereby 
aeocfited  the  giant,  the  estate  is  then  and  not  before  vested  in  him, 
ad  he  ia  possessed,  not  properly  of  the  land,  but  of  the  term  of 
jfctEs;  the  possession  or  seisin  of  the  land  remaining  still  in  him 
•ko  iMlh  the  fffediold.(a) 

•'DmraUon  of  a  Leaaefor  Years. — ^As  to  the  certainty  of  leases  for 
jesrs  in  respect  of  their  continuance  or  duration,  this  ought  to  he 
moaimateA  either  by  the  express  limitation  of  the  parties  at  the  time 
sf  the  lease  made,  or  by  a  reference  to  some  collateral  act,  which 
■ay  with  equal  certainty  measure  the  continuance  thereof,  other- 
viie  it  will  be  void,  (ft) 

If  a  man  make  a  lease  for  years,  without  saying  how  many,  this 
AiE  be  a  good  lease  for  two  years  certain ;  because  for  more  there 
Ttnao  certainty,  and  for  less  there  can  be  no  sense  in  the  words.  (6)  . 
'  If  a  man  lease  lands  for  such  a  term  as  both  parties  shall  please, 
dyb  ia  but- a  lease  at  will ;  because  what  that  term  will  be  is  utterly 
uncertain,  and  the  pleasure  of  the  parties  seems  to  be  limited  to 
the  continuance  as  well  as  the  commencement  and  first  fixation 

So,  if  a  parson  make  a  lease  for  a  year,  and  so  from  year  to  year 
M'long  as  he  shall  continue  parson,  or  as  long  as  he  shall  live ;  this 
11  a  lease  for  two  years  at  least,  if  he  live  and  continue  parson  so 
loBg;  and  after  the  two  years,  or  at  most  after  three  years,  but  an 
ertate  at  will  for  the  uncertainty,  unless  livery  be  made.  (6) 

A  parson  made  a  lease  of  his  rectory  to  onp»^{kr  three  years,  and 
U  ihe  end  of  those  three  years,  for  other  three  years,  and  so  from 
three  years  to  three  years,  during  the  life  of  the  lessor ;  the  whole 
Ceurt  hdd  it  clearly  a  lease  for  twelve  years ;  but  by  Doddridge^  if 
tbe  lease  had  been  for  three  years,  and  so  from  three  years  to  three 
jMuns^-  and  so  from  the  said  three  years  to  three  years,  this  had  been 
but  a  lease  for  nine  years ;  because  the  words/'  from  the  mid  three 
]rssrs^'  tie  up  the  relation  retrospectively  to  the  three  years  last 
iMlMnedy  which-  make  in  all  but  six  years,  and  then  there  are  but 
Atree  years  more  added,  which  make  the  whole  but  nine  years ; 
«>d  for  the  words  "  during  the  life  of  the  lessor,""  they  cannot  en- 

>.«)  t  Bt  Com.  Si4«  {h)  Oac.  Abr.  tit.  LetMS.  (US.) 
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large  it  to  any  further  certain  number  of  years  by  reaaon  of  thb 
unoertainty  of  the  lessor^s  life,  and  therefore  beyond  the  twdm 
years,  or  nine  years,  it  amounts  only  to  a  leaae  at  will,  unless  liVtey 
were  made,  which  must  necessarily  pass  a  frediold  deteaniiiaUa 
upon  the  lessor^s  death,  (a) 

Yet  in  one  book,  where  a  lease  was  made  for  three  years,  and 
after  the  end  of  those  three  years,  for  other  three  years,  and  so  tema 
three  years  to  three  years,  during  the  life  of  the  lessor,  this  -Iras 
held  to  be  only  a  lease  for  nine  years ;  because  the  words  '^  and  S9 
from  three  years'^  shall  be  referred  to  the  three  years  last 
tioned,  for  otherwise  these  words  would  exclude  the  three 
next  after  the  six  years,  and  make  the  last  three  years  to  b^;in  after 
nine  years,  and  so  make  a  chasm  in  the  lease  by  shutting  out  tit 
three  years  next  after  the  six  years,  so  as  for  the  three  last 
it  should  be  only  a  future  interest :  which  case  seems  to  be  of  a 
stamp,  and  to  thwart  the  preceding  case  as  to  the  resolutioa  of-  it 
being  a  lease  for  twelve  years;  and  there  Jones  and  fFiUheU^ 
that  a  lease  from  three  years  to  three  years,  was  but  a  lease  fOTihrto 
years  to  commence  infuturo.  (6)  .1  't'S 

One  made  a  lease  for  three  years,  and  so  from  three  yeonjls 
three  years  untill  ten  years  be  expired ;  this  was  resolved  (0'faeia 
lease  but  for  nine  years,  and  that  the  odd  year  should  be  rejeeted, 
because  that  cannot  come  to  fall  within  any  three  entire  year»  ae^ 
cording  to  the  limitation,  which  in  this  case  are  to  be  taken  altogether 
as  one  year,  or  else  so  much  of  the  limitation  as  cannot  come  witliio 
that  description  must  be  rejected ;  and  this  seems  to  agree  f/ith 
Brook  [tit.  Leaseaf^^nA  Plowdeji^  {Reports^  273,  522.  a.]  who  11 
general  hold  a  limitation  in  that  manner,  from  year  to  year  for  forty» 
fifty,  or  one  hundred  years,  to  be  a  gotxl  lease  for  the  whole  tena, 
because  there  is  no  sucli  break  of  an  odd  year  at  the  latter  end  of 
the  lease,  as  there  is  in  the  other  case,  {c) 

Where  the  lessor  demised  certain  freehold  and  copyhold  lands  at 
an  entire  rent,  habendum  to  so  much  as  freehold  for  twenty-one 
years,  and  so  much  as  copyhold  for  three  years  (warranted  by  thfe 
custom),  and  covenanted  for  renewal  of  the  lease  of  the  copyhold 
every  three  years,  toties  quoties^  during  the  twenty-one  years,  under 

(a)  Bac.  Abr.  tit.  Leases.  (L.  3.)  (r)  Bar.  Abr.  tit.  Leases.  (L.  3.)  et  ride 

(Jf)  Ibid.  Tyrringliam  v.Cireeiis.  SKeb.     Manchester  College  v.  Traflford.    !!  Show. 
760.  TiirinRham  v.  Gray.     Id.  768.  .>! . 
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dw  like  ooTenants ;  and  that  in  the  meantime,  and  until  such  new 
leases  should  be  executed,  the  lessee  should  hold  the  said  land  as 
vcU  copyhold  as  freehold,  &c.  This  was  held  to  be  a  lease  of  the 
oopyhold  for  the  three  years  only,  (a) 

A  parol  demise  to  hold  from  year  to  year,  and  so  on  as  long  as  it 
dudl  please  both  parties,  is  a  lease  for  two  years,  *and  after  eveiy 
tiifaaequent  year  begun,  is  not  determinable  till  that  year  be  ended.(&) 
-  If  therefore  A.  demise  lands  to  B.  for  a  year,  and  so  from  year  to 
ytar ;  this  is  not  a  lease  for  two  years  and  afterwards  at  will,  bot  it 
iam  lease  for  every  particular  year,  and  after  the  year  is  begim,  the 
defendant  cannot  determine  the  lease  before  the  year  is  ended.  But 
io-aleaae  at  will,  the  lessee  may  determine  his  will  after  the  payment 
at  hia  rcDt  at  the  end  of  a  quarter,  but  not  in  the  beginning,  lest  his 
should  lose  his  rent.  In  that  case,  there&re,  the  question 
to  have  been,  whether  after  the  third  year  commenced,  the 
»r  was  entitled  to  the  whole  yearns  rent,  and  Holt  held  that  he 
«i%  beeause  the  tenant  could  not  determine  the  estate  in  the  middle 
sf. the  year;  and  the  expression  ^^for  every  particular  year  does  not 
mean  that  such  a  lease  operates  as  a  distinct  demise  for  each  year 
afpanilely»  but  that  when  any  year  has  conunenced,  it  is  good  for 
the  whole  of  that  year.""  (o) 

i-  Soy  where  A.  agreed  by  parol  to  sell  an  estate  to  B.  on  certain 
lsms»  provided  B.  would  continue  C.  his  tenant  ^^  not  for  one  year 
only,  but  from  year  to  year^  (C  having  just  before  been  let  into 
pninfaiiiun  iinrli  i  a  contract  for  the  purchase  of  the  estate,  which  he 
had  fidkd  to  pay  for  in  time,  and  had  therefore  forfeited  his  de- 
post  i)  and  A.  thereupon  agreed  to  take  C^s  forfeited  deposit  as 
part  of  the  purchase-money;  A.  and  B.  afterwards  reduced  their 
agreement  respecting  the  purchase  into  writing,  in  which  no  notice 
mm  taken  of  the  stipulation  concerning  C.'s  tenancy,  yet  it  was  held, 
that  this  stipulation,  being  collateral  to  the  written  agreement,  was 
UadiDg  upon  R  and  that  the  agreement  operated  as  a  tenancy  for 
two  years  certain  at  least,  though  a  rent  was  not  then  mentioned, 
Imt  was  to  be  settled  afterwards ;  and  that  the  tenancy  could  npt  be 

(«)  Feonj  d.  EatUiam  ▼.  Child,  2  Mo.  Jacklin  ▼.  Cartwright,  4  East.  31. 
k*l  155.  (c)  Blreh  r.  Wright,  1 T.  R.  580.  L#gg 

i^)  L«g8  ▼•  Stradwick,    2  Salk.  414.  v.  Strudwick,  2  Salk.  414. 
^«nis  ▼.  Etids,  1  Wils.  262.   Denn  d. 
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put  an  end  to  at  the  expiration  of  tlie  first  year  by  six  months"  aqtiqp 
to  quit,  (a) 

A  lease  ^^  for  seven,  fourteen,  or  twenty-one  years,  as  the  lefl^i^ 
shall  think  proper,^  upon  which  the  lessee  enters  and  continuef  .jui^ 
possession,  is  undoubted!}  a  good  lease  for  seven  years,  whoteyer 
may  be  its  validity  as  to  the  two  other  eventual  terms  of  fourtecuB 
and  twenty-one  years.  (6) 

So,  a  lease  in  1785,  for  three,  six,  or  nine  years,  determinable  in 
1788,  I79I9  and  1794,  is  a  lease  for  nine  years  determinable  at  the 
end  of  three  or  six  years,  by  either  of  the  parties,  on  giving  reanoo- 
able  notice  to  quit.(c) 

An  agreement  to  grant  a  lease  for  seven,  fourteen,  or  twenty-ao^ 
years,  without  saying  at  whose  option,  gives  the  option  to  the 
alone,  (d)  «, 

So  also  where  a  lease  is  granted  for  twenty-one  years,  detenni 
ble  at  the  end  of  the  first  seven  or  fourteen,  without  saying  at  whoae 
option,  it  is  only  determinable  at  the  option  of  the  lessee ;  (e)  fofM 
grant  shall  always  be  taken  most  strongly  against  the  gnintor.    . . 

A  proviso  in  a  lease  for  twenty-one  years,  that  if  either  of  t|i^ 
parties  sliall  be  desirous  to  determine  it  in  seven  or  fourteen  yei^i^ 
it  shall  be  lawful  foreither  of  them,  his  ewecutors  or  adndnuitratorspj^ 
to  do,  upon  twelve  months^  notice  to  the  other  of  them,  his  h^s^esufi^ 
cutors  or  administrators^  extends,  by  reasonable  intendment,  tp  the 
devisee  of  the  lessor,  who  was  entitled  to  the  rent  and  reversioik(/) 

One  lets  a  stable  for  a  week  for  Ss.  and  so  from  week  to  wedc  at 
89.  a  week,  as  long  as  both  parties  pleased ;  this  was  held  at  most 
but  a  lease  for  three  weeks  certain,  and  for  the  residue  at  wiU.(j^) 

Where  a  lease  is  to  two  for  forty  years,  if  they  so  long  live.  Rolls 
[in  his  reports,  309,  310,]  seems  to  think  that  this  does  not  detier*- 
niine  by  the  death  of  one  of  them,  because  it  is  an  interest  in  botht 
wliich  shall  survive;  but  the  other  books  are  against  it;  because 
their  life  is  but  a  collateral  condition  and  limitation  of  the  estate^ 

{a)  Legrg  V.   Stnidwick,    2  Salk.   414.  (/)  Dann.  r.  Spurrier,  5  B.  &  P.  599. 

Harris  v.  Evaiis,  1  WiU.  *i6t.    Denn  d.  Doe  d.  Webb  v.  Dixon,  9  Y^iU  15.  Ffio4 

Jacklin  v.  Cartwright,  4  Kast.  31.  v.  Dyer,  17  Ves.  363. 

(6)  Ferguson  v.  Cornish,  2  Burr.  1032.  (/>  Roe    d.    Bamford  v.    Hayley,    18 

(c)  Coodright  d.  Hall  v.  Ricbsrdson,  3  Kast,  4(>4. 

T.  R.  462.  (^)  Bar.  Abr.  tit.  T>eases.  (L.  3.) 

itl)  Price  ▼.  Dyer,  17  Ves.  3.%-(>3. 
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wUifi  therefore  is  broken  when  one  dies :  this  differs  therefore  froifn 
a  lease  to  two  persons  for  their  lives,  for  that  gives  an  estate  to  both 
fbr  their  lives,  and  both  have  an  estate  of  freehold  therein  in  their 
iowb  right ;  which  consequently  cannot  determine  by  the  death  of 
onie  of  diem,  for  then  the  other  could  not  be  said  to  have  an  estate 
for  his  life,  as  the  lease  at  first  gave  it.  (a) 

So,  where  one  made  a  lease  for  forty  years,  "  if  his  wife  or  any  of 
their  issue  should  so  long  live  :^  it  was  adjudged  that  the  lease  was 
not  determined  by  the  death  of  one  of  them,  but  should  continue  till 
ill  w^re  dead  by  reason  of  the  disjunctive  cw,  which  goes  to  and 
governs  the  whole  limitation ;  but  if  the  words  had  been  "  if  his 
wife  and  issue  should  so  long  live,*^  there  clearly,  by  the  death  of 
•fljr  of  them  within  the  forty  years,  the  term  had  been  at  an  end,  by 
rtason  of  the  copulative  and^  which  conjoins  all  together,  and  makes 
dl  their  lives  jointly  the  measure  of  tlie  estate.  (6) 
'  A  lease  was  for  twenty-one  years,  if  the  lessee  lived  so  long  and 
tdtotimied  in  the  lessor's  service ;  the  lessor  dies ;  and.  Whether  the 
term  was  determined  ?  was  the  question.  Three  of  the  justices  hdd, 
diat  the  lease  continued ;  for  there  is  not  any  laches  in  the  lessee 
that  he  did  not  serve,  but  it  is  the  act  of  Grod  that  he  did  not  serve 
any  longer :  but  the  fourth  was  strongly  against  it ;  because  it  is  a 
Bmitation  to  the  estate,  that  it  shall  not  continue  Idnger  than  he 
serves.  (V?) 

If  a  person,  having  an  interest  for  three  years  only,  make  a  lease 
fivfive  years,  it  would  be  good  for  three  years;  for  where  an  au- 
thority is  given  to  any  one  to  execute  any  act,  and  he  executes  it 
contrary  to  the  effect  of  his  authority,  this  is  utterly  void ;  but  if 
be  execute  his  authority,  and  withal  go  beyond  the  limits  of  his 
warrant,  this  is  void  for  that  part  only  wherein  he  exceeds  his  au- 
Aority.  (rf) 

K  ^  lease  be  made  for  life  or  years  to  A.  and  afterwards  the 

knor  make  a  lease  for  years  to   B,  regularly,   this  concurrent 

ktte  to  £.  is  a  good  lease  at  least  for  so  many  years  of  the  second 

Wase  as  shall  be   to  come  after  the  first  lease  is  determined  w> 

cording  to  the  agreement :    as  if  the  first  lease  to  A.  be  for  twenty 

years,  and  the  second  lease  to  £.  be  for  Uiirty  years,  and  botlx  begin 

U)  1  Bac.  Abr.  tit.  Leases.  (L.  4.)  (r)  Wrenford  v.  Gylw,  Cro.  Eli».  64;J. 

(*)  Lord  Vaux*8  Case,  Cro.  Eliz.  269,         {d)  Bull.  N.  P.  106. 
Co.Uu.rji»6.  (a.) 


i 


182  Of  Terms  for  Years  absolutely,    [Chia^.^Vk' 

at  on©  time^  in  this  case  the  second  lease  n  good  fiir  fAi^^ak^imt 
years.(tf)  .       .    <  , 

If  the  lord  of  a  manor  may,  by  the  custom  grant  copyhold  cstdiek 
**  to  three  persons  habendum  to  them  successively,  as  they  Aidl  be 
named  and  not  otherwise,*^  a  surrender  to  A.  for  his  own  life,  'ibd 
for  the  lives  of  B,  and  C.  is  warranted  by  the  custom:  (6)  "  '*' 

Although,  as  hath  been  said,  a  lease  for  years  must  have  A<  eei^ 
tam  beginning,  and  a  certain  end,  yet  the  continuance  thereof  iiuty 
be  uncertain^  for  the  same  may  cease  and  revive  again  in  divers- caaeM. 
As  if  tenant  in  tail  make  a  league  for  years  reserving  90s.  aald  aftft 
take  a  wife  and  die  without  issue:  now  as  to  him  in  the  revMdtiH 
the  lease  is  merely  void :  but  if  he  endow  the  wife  of  tenanft  hi'tafl 
of  the  land  (as  she  may  be  though  the  estate  tail  bedetennhied)  IMHr 
is  the  lease  as  to  tenant  in  dower  (who  is  in  of  the  estate  of  her  hus- 
band) revived  again  as  against  her,  for  as  to  her  the  estate  tail  'ooliF' 
timies,  for  she  shall  be  attendant  for  the  third  part  of  the  rent- 
services,  and  yet  they  were  extinct  by  act  in  law.(c)     So  it  'U;V 
tenant  in  tail  make  a  lease  for  years  as  before,  and  die  without  iaid^ 
his  wife  ensient  with  a  son,  and  he  in  the  reversion  enter,  agaittilt 
whom  the  lease  is  void ;  but  after  the  son  be  bom  the  lease  is  gtiM, 
if  it  be  made  according  to  the  statute,  and  otherwise  is  vbid^e. 
So,  if  tenant  in  fee-simple  take  a  wife,  and  then  make  a  leaeab  'ftr 
years,  and  die,  and  the  wife  be  endowed ;  in  this  case  she  shall  avoM 
the  lease,  but  after  her  decease  the  lease  shall  be  in  force  again,  (d) 

So,  a  rent-charge  for  life  is  suspended  by  the  acceptance  of  a  lease 
of  the  land ;  and  by  the  surrender  of  such  lease,  revives  again,  (tf) 

Termination  of  a  Lease  for  Years, — With  respect  to  the  temu- 
nation  of  a  lease,  a  demise  may  be  determimed  by  either  of  these 
circumstances  occurring;  namely,  by  the  period  expiring  during 
which  the  premises  were  leased,  which  may  take  place  upon  the  con- 
tingency, if  there  be  any,  happening;  by  surrender  to  the  lessor; 
by  cancellation  of  the  deed  [de  qtio  q^icere  ?]  ;  by  condition  within 
the  deed  or  indorsed  thereon;  or  by  forfeiture  for  the  breach' of 
some  contract  express  or  implied. 

1.    Termination  by  Effluccion  of  Time, — The  common   means 
wliereby  a  lease  determines,  is  by  the  period  expiring  for  which  the 

(a)  Shcp.  Touch.  1*7 .S.  (^  r>2  H.  8.  c.  2B.   Shop.  Toaeh.  «75. 

(A)  Smartlo  V.  PcuhalloTr,  riMod.  63.  (*)    Prto    v.     Pemberlon.     (*it>.   C«r. 

(}')  Co.  Lit.  16.  101. 


IwdSf  &c.  were  demided ;  or  upoD  the  contingency  happening  that 

was  to  create,  as  it  were,  such  period ;  as  where  a  lease  is  madj^ 

dudng  tfae  nmuHity  of  J.  S.  when  «/.  S^  comes  to  his  full  age  the; 

leas^  temuQates;  or  if  he  die  before,  it  is  ended. 

i  Where  a  lease  is  expired,  the  tenant  still  continues  liable,  unless 

he  deliver  op  complete  possession  of  the*  premises,  or  the  landlord 

aooepi  of  another  in  his  room,  (a) 

. :  If  >&  landlord  suffer  his  tenant  to  hold  the  lands  after  the  expire 

ation  of  the  lease,  equity  will  not  compel  the  tenant  to  account  for 

me9iM  piTofits,  unless  the  landlord  was  hindered  from  entering  by 

fraud,  or  some  extraordinary  accident.  (6) 

Special  covenants  as  to  cultivation  are  not  to  be  implied  from  the 
nere  act  of  holdipg  over,  as  they  may  be  from  payment  of  rent  at 
the  same  period,  which  may  be  evidence  of  an  agreement  to  held, 
not  only  on  the  same  terms,  but  subject  to  the  same  covenants,  {c) 
'.  The  circumstance  of  the  landlord  signing  a  notice,  by  which  a 
tenanty  whose  lease  is  expired,  orders  his  under-tenant  to  pay  his  rent 
to  hzm.in  future,  is  not  evidence  of  his  agreement  to  accept  him  as 
bis  teoanty  unless  it  be  proved  that  he  knew  the  contents  of  the 
notice,  (a) 

.  8.  Termmaiion  by  Merger. — ^Another  means,  whereby  a  lease 
for  years  maiy  be  defeated,  is  by  way  of  merger,  that  is,  when  there 
is  an  union  of  the  freehold  or  fee  and  term  of  years  in  one  person  at 
the  same  time;  in  which  case  the  greater  estate  merges  or  drowns 
the  lesser  because  they  are  inconsistent  and  incompatible-  (c) 

Thus,  if  a  lease  for  years  be  made  to  commence  after  the  death 
of  A^  and  the  grantee  of  the  inheritance  afterward  make  a  lease  for 
years  to  jB.,  and  then  the  lessee  of  the  future  interest  assign  to  the 
grantee  of  the  inheritance,  the  future  interest  is  drowned  in  the  inhe- 
ritaoce.  (d) 

.  Lord  Coke  lays  it  down  for  a  general  rule,  that  one  cannot  have 
a. term  for  years  in  his  own  right  and  freehold  in  auter  droUf  but 
thathia  own  term  shall  drown  in  the  freehold:  and  puts  these 
cases :  If  a  man,  lessee  f6r  years,  intermarry  with  the  feme  lessor, 
this  shall  merge  and  drown  his  own  term  of  years ;  but  if  a  feme 

(a)  Harding  v.  Crethom,  1  Esp.  R.  57.  516 ;  and  see  Tilley  v.  Bridges,  Id,  252. 
livUnd  V.  Bromlay,  1  Stork.  Ni.  Pri.  455.        (r)  Kimpton  v.  Eve,  H  Vea.  fit  B.  3-15. 
Wtrd  r.  Ma«OD,  9  I*rice.  «91.  (c)  Bac.  Abr.  tit.  Uaaea.  (R.) 

{h)  D.  of  Bolton  V.  Daane,  Tree.  Clian.        {d)  Salmon  v.  Swann,  Cro.  Jac  619. 
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leasee  fdr  years  iittermarry  with  the  lesaxv  hartennisonot^diMiiy 
dp5wned;  because,  says  he,  one  may  haveaterm-of  yeidnmaiiiHri 
droits  and  &  freehold  in  his  own  right,  as  the  husband- in-  fehiaibai|cl 
shall  have.  So  if  lessee  for  years  make  the -lessor  his  exeeulxiry4e 
term  is  not  thereby  drowned,  because  the  lessor  hath  die  temiiAir 
auier  droii./'^So  also,  if  the  master  of  an  ho^ital,  beingti  aole  ohu 
poration,  by  the  consent  of  his  brethren  make  a  lease  for  yean  oCtbe 
possession  of  the  hospital,  and  afterwards  the  lessee  lor  jeani  to 
made  master,  the  term  is  drowned  causd  quA  supri ;  but  if  itihadl 
been  a  corporation  aggregate,  the  making  of  the  lessee  nttster  IhiA 
not  extinguished  the  term,  no  more  than  if  the  lessee  had  hmak 
made  one  of  the  brethren :  yet  if  a  lessee  for  years  of  the  glebe  ifaa 
made  parson,  the  term  is  merged  by  reason  of  the  union  of  i  the 
term  and  freehold  in  him  to  his  own  right  aod  use,  though  helia^ 
them  in  several  capacities,  (a)  • .   .^  .1*1 

But  this  rule  seems  to  admit  of  divers  exceptions ;  for  if  a-  Uis- 
band  be  possessed  of  a  term  in  his  own  right,  and  the  inheritaiBq 
descend  to  his  wife,  the  term  will  not  merge  by  his  descent  m  wmitr 
droit ;  for  it  was  by  act  and  operation  of  law.  (6)  So  if  a  leaa&had 
been  made  upon  trust,  for  the  advancement  of  such  a  wolnan,  lanft 
the  lessee  had  after  intermarried  with  that  woman^  and  then  the  Jn^ 
heritance  had  descended  to  her;  this,  it  was  agreed,  would  ml 
merge  the  term,  but  he  might  clearly  dispose  thereof  to  the  par- 
pose  intended ;  because  he  had  it  in  auter  droit  and  to  another 
use. — So,  it  seems  to  be  agreed,  that  if  a  man,  being  possessed  of  a 
term  for  years  in  right  of  his  wife,  purchase  the  inlieritance,  that 
by  this  the  term  for  years,  though  in  right  of  his  wife,  is  meiged 
and  extinct,  because  the  purchase  was  the  express  act  of  the  hus* 
band,  and  therefore  amounts  in  law  to  a  disposition  of  the  term,  by 
reason  of  the  merger  consequent  thereupon :  but  a  bare  internuoy 
riage  of  the  feme  termor  with  the  reversioner  will  not  work  a  mer- 
ger of  the  term,  because  by  the  intermarriage  the  term  is  cast  upon 
the  husband  by  act  of  law,  without  any  concurrence  or  immediate 
<ict  done  by  him  to  obtain  the  same ;  and  therefore,  in  such  case, 
tlie  law  will  preserve  the  term  in  the  same  plight  as  it  gave  it  to 
tlie  husband,  till  he  by  some  express  act  destroys  it,  or  gives  it 
away.  («) 

(«)  J'ac.  Abr.  tit.  Leases.  (R.)  Ct*.  Litt.  .3J8.     {!>)  Piatt  v.  Sleap.  Cro.  Jac.  iJ76. 


:  Wkcre  faovever  the  huBbond  himsdf  is  lessee  foe  life^  and  inter- 
BHBnies.  with  the  lessor,  this  merges  his  own  tenn,  because  he  there* 
fay  .draws  to  himsdf  the  immediate  reversion,  in  nature  of  a  pur- 
chine  by  his  own  voluntary  act,  and  so  undermines  his  own  term ; 
whereas  in  the  other  case,  the  term  existing  in  the  feme  till  the  in* 
tomarriage,  is  not  thereby  so  drawn  out  of  her,  or  annexed  to  the 
fieehokl  as  to  merge  therein  ;  because  that  attraction  which  is  only 
hf  act  of  law  consequent  upon  the  marriage,  would,  by  merging  the 
tenOy  Ao  wrong  to  a  feme-covert,  and  so  take  the  term  out  of  her, 
Aongh  the  husband  did  no  express  act  to  that  purpose^  which  the 
kw  will  not  allow.  But  in  such  case,  if  the  feme  should  survive, 
sod  have  dower  of  these  lands,  this  seems  a  merger  of  her  term  for 
a  third  part  at  least ;  because  now  she  hath  the  term  and  freehold 
both  in  her  own  right,  and  then  the  accession  of  the  freehold  must 
ffo  tofUo  merge  and  drown  the  term,  (a)  • 

But  if  a  feme-executrix  take  husband,  and  the  husband  after 
purchase  the  reversion,  and  die,  yet  the  feme  surviving  shall  not 
hsve  the  term  to  any  other  purpose  but  as  assets  to  pay  debts ;  for 
as  to  any  right  of  her  own  therein,  the  term  is  extinct  by  such  pur- 
diase  of  the  husband,  because  that  was  his  own  express  voluntary 
set,  and  therefore  amounts  to  a  disposition  of  the  term  by  the 
iKrger  wrought  thereupon,  (a) 

One  lets  land  to  A,  for  life,  and  twenty  years  over,  and  after  lets 
the  Mme  lands  to  B,  for  forty  years,  to  commence  after  the  death  of 
A,  and  the  end  of  the  said  twenty  years ;  then  B.  intermarries  with 
A.  and  A.  dies,  and  B.  the  husband  hath  the  term  for  twenty 
jesn,  yet  his  term  of  forty  years  is  not  surrendered  by  it,  because 
that  was  not  begun,  but  was  a  future  interesse  termmi^  to  begin 
vlioUy  after  the  first  lease  ended ;  so  there  was  no  union  at  all  of 
the  terms.  (6) 

land  was  given  to  the  husband  and  wife,  and  to  the  heirs  of  the 

fauibaiid ;  the  husband  makes  a  lease  for  years,  and  dies,  and  the 

wife  enters  and  intermarries  with  the  lessee :  it  was  holden  tliat  this 

tcim  was  not  extinct,  because  the  entry  of  the  wife  put  a  total  in- 

tttniption  to  the  interest  of  the  lessee,  and  avoided  the  term  entire^ 

iy  IS  to  herself,  because  she  was  in  of  the  freehold  by  survivorship 

puamount  the  lease,  and  then  the  lease  cannot  take  place  again  till 

after  her  death  against  the  heirs  of  her  Iiusband,  and  whether  she 

^l)  Dae.  Abr.  til.  Leases.  (U.)    Co.  Litt.  338.     (/»)  Ibid.  (S.  3.) 
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¥rill  outliTe  the  term  or  not  is  imcertain;  so  that  during  her  HTe, 
the  lessee  had  no  interest,  but  only  a  bare  possibility,  winch  ^eauaot 
be  touched  or  hurt,  by  the  intermarriage,  but  oontinueB  jual  :aa^iti 
was  be£Dre.  (a)  .<i 

As  more  particular  notice  of  cases  touching  this  matter  wovldtSB^ 
little,  if  at  all,  to  elucidate  the  subject  of  this  work,  we  shall  kneRlf 
mention,  that  a  Court  of  law  cannot  merge  estates  unless  it  find  tfaens 
in  the  same  person,  and  acquired  (subject  to  some  exoeptiona)  in 
the  same  right.  But  courts  of  equity  look  into  the  beneficial  intat 
rests  aiid  views  of  parties,  and  do  not  r^ard  whether  the  esteies 
are  strictly  in  the  same  person,  or  in  different  persons.  Hebce  itii 
a  general  rule  with  these  Courts,  that  where  the  owner  of  an  Mtalt 
becomes  entitled  to  a  charge  upon  it  secured  by  a  term  of  jetn^ 
such  term  shall  sink  for  the  benefit  of  the  heir.  Thus,  thoug^Ttkn 
owner  were  a  lunatic,  the  term  shall  merge ;  fat  as  between  iai{ 
mere  absolute  real  and  personal  representatives,  no  equity  cad 
exist.<: — But  exceptions  to  this  rule  are  admitted  in  wspr&Ml'Aol^ 
stances.  "  >iwii 

S.  Terminatwn  by  Surrendefr. — ^A  third  mode  by  which  jlJeiM 
may  be  made  to  determine,  is  by  surrender,  which  properly  ids  m 
yielding  up  of  an  estate  for  life  or  years  to  him  that  hath  the  i 
diate  in  reversion  or  remainder,  wherein  the  estate  for  li&  0€ 
may  drown  by  mutual  agreement :  {h)  and  it  diflers  from  a  release 
in  this  respect,  that  the  release  operates  by  the  greater  estate  do> 
scending  upon  the  less  ;  whereas  a  surrender  is  the  falling  of  a  lest 
estate  into  a  greater,  (c) 

A  surrender  is  made  by  these  words,  "  hath  surrendered,  gnmt- 
ed  and  yielded  up.""  The  surrenderor  must  be  in  possession,  and 
the  surrenderee  must  have  a  higher  estate,  in  which  the  estate  mxt^ 
rendered  may  merge :  therefore  tenant  for  life  cannot  surrender  to 
liim  in  remainder  for  years.  In  a  surrender  there  is  no  oocaaion  fin* 
livery  of  seisin ;  for  there  is  a  privity  of  estate  between  the  surrci»- 
deror  and  the  surrenderee,  the  particular  estate  of  the  one  and  die 
remainder  of  the  other  being  one  and  the  same  estate ;  livery  tliere- 
fore  having  l)een  once  made  at  the  creation  of  it,  there  is  no  neces- 
sity for  having  it  afterwards,  (rf) 

(«)  Bac.Abr.  tit.  Loaaes.  (R.)  Co.Litt.         (r)  Ibid.  n.  1. 
:^o8.  ((/)  "Z  Bl.  Com.  326.     Co.  lit.  037. 

(/>)  Co.  Lit.  3;i7. 
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If  an  estate  be  stirvmderecU  the  whcde  estate  is  determine  with* 
outtotker  ceiemaDy ;  and  as  to  die  parties  themselves,  it  will  be 
determiiied  to  all  intents,  (a) 

By  the  Statute  of  Frauds  and  Peijuries  (29  Car.  XL  c.  S.)  it  is 
YKmiJdd,  that  no  leases,  estates,  or  interests,  either  of  freehold  or 
term  of  years,  shall  be  surrendered,  unless  it  be  by  deed  or  note  in 
writing,  signed  by  the  party  so  surrendering  or  their  agents  there- 
onto  lawfully  authorized  by  writing,  or  by  act  and  operation  of 
krtr.  . «.  8. 

It  was  held  that  a  lease  for  years  cannot  be  surrendered  by  oan- 
celling  the  indenture  without  writing.;  because  the  intent  of  the 
itatute  was  to  take  away  the  manner  they  formerly  had  of  transfer- 
nag  mterests  in  lands,  by  signs,  symbols,  and  words  only ;  and 
tkerefare,  as  a  livery  and  seisin  on  a  parol  feoffment  was  a  sign  of 
passing  the  freehold,  before  the  statute,  but  is  now  taken  away  by 
the  statute,  so  the  cancelling  a  lease  was'a  sign  of  a  surrender  be- 
bre  the  statute,  but  is  now  taken  away,  unless  there  be  a  writing 
uiider  the  hand  of  the  party.  It  has  also  been  held,  that  the  sta- 
tate  does  not  make  a  deed  absolutely  necessary  to  a  surrender ;  for 
k  cKrectB  it  to  be  made  either  by  deed  or  note  in  writing,  which 
note  in  writing,  though  not  a  deed,  must,  it  is  conceived,  be  stamp- 
ed,-acoording  to  Stat.  9&Geo.  III.  c.  58.  9. 1.,  which  imposes  a  duty 
an  ^  any  conveyance,  surrender  of  grants  or  offices,  release,^  &c, 
and  die  surrender  of  a  lease  is  the  surrender  of  a  grant,  and  is,  as 
it  were,  a  re-demise.  (6) 

It  seems  that  this  provision  of  the  Statute  of  Frauds  extends  to 
leasts  htf  parol. 

'."  Where  a  landlord  said  to  his  tenant  (who  held  under  a  parol 
deauae)  in  the  middle  of  a  quarter,  ^^  you  may  quit  when  you 
fleaae,^  and  the  tenant  accordingly  left  the  premises  a  few  days 
afterwaicbv  it  was  ruled  by  Lord  Ellenborougk^  C.  J.  that  the 
tOHdit  was  notwithstanding  liable  for  the  rent,  for  that  the  tenancy 
v^'iiot  determined  by  such  parol  licence ;   for  there  was  a  subsist- 
ing, terra,  which  by  the  Statute  of  Frauds  could  <Hily  be  determined 
%  anote  in  writing  or  by  operation  of  law ;   and  on  a  motion  for 
a  new  trial  the  Court  of  King's  Bench  confirmed  his  direction,  (c) 
And,  although  the  authority  of  this  case  was  afterwards  doubted 

(a)  Com.  Dig.  tit.  Surrender.  (L.  1.)  Co.        (6)  n.  1.  to  Co.  Lit.  S38. 
Ut.  ,^.  (c)  MoUett  V.  Brsjme.  9  Camp.  103. 
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by  GQjbsy  C.  J.  in  the  Court  of  Common  Pleas,  (a)  Yet  it  ifai'hs 
cognized  and  confirmed  in  a  subsequent  case  by  liord  EUenbdrmgk^ 
C.  J.  sitting  at  nmpriti8y{h)  who  held  that  the  defendant  bdng 
tenant  to  the  plaintiff  of  certain  rooms  in  his  house,  at  a  rent  ]kj^ 
d^le  quarterly,  a  mere  parol  agreement  in  the  middle  of  a  qiwrtat 
to  determine  the  tenancy  is  not  binding.  If  the  tenant  abandjm 
the  premises  without  notice,  the  landlord  is  not  precluded  frolh?f^ 
covering  the  subsequent  rent,  by  putting  up  a  bill  at  the  windiMr, 
and  endeavouring  to  procure  another  tenant,  (c)  But  whoe  A^ 
landlord  in  the  middle  of  a  quarter  accepted  from  the  tenant'tllte 
key  of  the  house  demised,  upon  a  parol  agreement,  that  upon  iter 
then  giving  up  possession  the  rent  should  cease,  and  she  ncfVf^ 
afterwards  occupied  the  premises,  it  was  held  that  an  action  for  Hose 
and  occupation  could  not  be  maintained  against  the  tenant,  for  tte 
time  subsequent  to  his  accepting  the  key.  (a) 

A  lessee  for  years  having  agreed  with  the  lessor  to  surrender  Ws 
lease,  delivered  up  the  key,  which  the  lessor  accepted,  but  he  uttet^ 
wards  refused  to  take  a  surrender  of  the  lease.  It  waa  decreed 
that  the  lessee  should  be  discharged  of  the  rent  (d)  >  wi  i 

Where  A.  being  tenant  from  year  to  year,  underlet  the  premiwt 
to  B.  and  the  original  landlord,  with  the  assent  of  A.y  accepted  iBi 
as  his  tenant,  but  there  was  no  surrender  in  writing  of  i?.^s  intcwatt 
and  rent  being  subsequently  in  arrear  the  landlord  distrained  en 
i^.'s  goods,  held  that  these  circumstances  constituted  a  valid  sur*- 
render  of  A.'^s  interest  by  act  and  operation  of  law.  (e)  It  seems 
also,  that  an  agreement  between  a  landlord  and  a  tenant  from  year 
to  year  that  another  tenant  shall  be  substituted  in  his  place,  who  is 
accordingly  substituted,  operates  as  a  surrender  of  tlie  tenaat^B 
interest  (/) 

Where  premises  had  been  let  to  B.  for  a  term  determinable  by 
a  notice  to  quit,  and  pending  such  term  C  applies  to  A.  the  hmd- 
lord,  for  leave  to  become  the  tenant  instead  of  B.  and  upon  A.  cod- 
sen  ting,  agrees  to  stand  in  ^.''s  place,  and  oflers  to  pay  rent :  it 
was  held  that  (though  ^.""s  tcnn  had  not  been  determined  by  a 
notice  to  quit  or  a  surrender  in  writing),  A*  might  maintain  an 

(u)  Whitehead   v.   Clifford,    b.  Taunt.  225. 
M8,  and  see  Griminuu  v.  Logge.  8  Bam.        (d)  Natclibolt  v.  Porter,  C  Vera.  112. 
&  Cress.  321.  {e)  Thomas  v.  Cook.  2  Stark.  Ni'.  Pri. 

(/»)  Thomson  v.  Wilson.  2  Stark.  .S79.  WS.  2  B.  N:  A.  lio.  S.  C. 

(/•)  Redpath  v.  Roberts.  3  Ksp.   Rep.        {/)  Siono  v.  Whiliuij.  2  Stark.  23d, 
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9(1000.  for  use  and  occupation  against  C  and  that  the  latter  could 
ip|ts<aet  up  B*s  title  in  defence  to  tha  action,  (a) 
^  fBttt  .where  tenant  from  year  to  year  underlet  part  of  the  premises^ 
and  theii^  gave  up  to  his  landlord  the  part  remaining  in  his  own 
ftfnegeiaOj  without  either  receiving  a  regular  notice  to  quit  the 
wholet  OT  giving  notice  to  quit  to  his  sublessee,  or  even  surrender- 
ing that  part  in  the  name  of  the  whole  (supposing  that  any  thing 
ibart  of  a  regular  notice  to  quit,  from  the  landlord  to  his  immediate 
Uoant,  would,  after  such  subletting,  have  determined  the  tenancy 
ia  the  whole)  yet  the  landlord  cannot  entitle  himself  to  recover 
•gtiBfit  the  sublessee  (there  being  no  privity  of  contract  between 
than)  upon  giving  up  half  a  year'*s  notice  to  quit  in  his  own  name, 
and  not  in  the  name  of  the  first  lessee ;  for  as  to  the  part  so  under- 
kt^  the  original  tenancy  still  continued  undetermined.  (6) 

But  where  a  party  having  under  a  written  agreement  taken  pre* 
wes  for  aevente^i  years,  at  a  yearly  rent  and  entered,  and  in  1813 
tiKt  landlord  contracted  to  sell  the  fee  to  a  third  person,  who  there- 
tqmi  bou^t  from  the  tenant  the  residue  of  the  term,  and  without 
the  assent  of  the  landlord  put  in  a  new  tenant,  who  occupied  two 
yMVB,  when  the  contract  for  the  sale  of  the  fee  was  rescinded.  It 
itBB  held  that  inasmuch  as  the  landlord  had  not  assented  ta  the 
chiiigp  of  the  tenancy,  there  had  been  no  surrender  of  the  original 
trntaUCs  interest,  and  that  he  was  notwithstanding  the  circum- 
stances still  liable  to  the  laiyilord  for  the  rent  from  1813  to  the  end 
ol  the  term,  (e) 

.  As  to  what  estate  a  surrender  may  operate  upon,  it  was  once 
doubled  whether  years  could  merge  in  years ;  but  it  seems  to  be 
sow  settled,  that  if  a  term  in  reversion  be  greater  than  a  term  in 
possession,  the  greater  would  merge  the  lesser,  as  ten  years  may  be 
aitrendered  and  merge  in  twelve  or  fourteen  years,  (d) 

Even  though  the  reversion  were  for  a  less  number  of  years^  yet 

tlie  suirender  would  be  good,  and  the  first  term  merged ;  as  if  one 

iwe  the  lessee  for  twenty  years,  and  the  reversion  expectant  there- 

spm  were  granted  to  one  for  a  year,,  who  granted  it  over  to  the 

We  for  twenty  years,  this  would  work  a  surrender  for  the  twentr 

(«)  Phipps  T.  ScoUhorpe,  1  B«ni.  and  (c)  Matthews  v.  Sawell.  8  Taunt.  270. 

AWloOt  2  Moore.  262.  S.  C. 

W  Pleasant  lessee  of  Hayton  v.  Ben-  (d)  Bac.  Abr.  tit.  Leases.  (S.  2.)  Hughes 

•^.UEaft.«34.  V.  Kobotham.  Cro.  Elu.  302. 


•j)».j 


19Q  Of  Tcrimfor  Years  absolutely ^      [CUaJp.^V^.. 

years'*  term,  as  if  he  had  taken  a  new  lease  for  a  year  of  hia  leanr : 
for  the  reversionary  interest  coming  to  the  possession  merges  h,  and 
the  number  of  years  is  not  material,  for  as  -he  may  sunvndBf  to 
him  who  hath  the  reversion  in  fee,  so  he  may  to  him  who  hath  Ae 
reversion  for  any  lesser  term,  (a) 

It  was  held  therefore,  that  where  lessee  for  twenty  years  maliQV* 
lease  for  ten  years,  and  the  lessee  for  ten  years  surrenders  to'liii 
lessor,  vus,  to  the  lessee  for  twenty  years,  that  this  is  good,  aadithe 
lessor  shall  have  so  many  of  the  years  as  were  then  to  come  of  ids 
former  term  of  twenty  years,  that  is,  as  it  seems,  so  raaay  yiaffa 
as  were  to  come  of  his  reversion  shall  now  be  changed  into 
sion.  {b) 

Whether  a  lease  for  years  in  possession  may  be  surrendered 'id^ia 
to  be  merged  in  a  lease  in  remainder,  be  the  term  in  remailidal 
greater  or  lesser  than  the  term  in  possession,  seems  to  be  no  IrUeie 
settled :  an  estate  for  life  however  cannot,  it  is  conceived^  be  in^ 
rendered  to  or  merge  in  a  reversion,  if  it  be  only  for  years^  bul^tiili 
is  held  otherwise  elsewhere,  (c)  •     ••  '  f  '-' 

Surrenders  in  law,  or  implied  surrenders,  are  excepted  ii'te 
Statute  of  Frauds,  and  remain  as  they  did  at  common  law,  if  the 
lease,  which  is  to  draw  out  such  surrender,  be  in  writing  [MnifiUnt 
to  that  statute,  (c/)  ..   . 

As  to  the  surrender  in  law  of  leases  in  possession,  this  is  wraii|^ 
by  acceptance  of  a  new  lease  from  the  .reversioner,  either  to  bqjjn 
presently,  or  at  any  distance  of  time  during  the  continuance  of  -the 
first  lease :  the  reason  why  such  acceptance  of  a  new  lease  amounts 
to  a  surrender  and  determination  of  the  first  is,  because  otherwise 
the  lessee  would  not  have  the  full  advantage  that  lie  had  contracted 
for  by  acceptance  of  the  second  lease,  if  the  first  should  stand-in 
the  way  and  consume  any  of  those  years  comprised  in  the  seeoed 
lease :  for  which  reason,  and  to  enable  the  lessor  to  perfect  'taA 
make  good  his  second  contract,  the  lessee  must  be  supposed  to 
waive  and  relinquish  all  benefit  of  the  first,  (e) 

If  therefore  lessee  for  life,  or  years,  take  a  new  lease  of  him  in 

(«)  Bac.  Abr.  tit.  Leases.  (S.  2.")  Chal-  tit.  Surrender.  (L.  1.)  Perk.  68.  sttt.  J9. 

loner  v.  Davis,  1  Ld.  Raym.  100-405?.  C.  2.  c.  o. 

(/>)  Hiig^hes  V.  Robothnm.  Poph.  30.  {e)  Bac.  Abr.  tit.  Leases.  (8.  3.)  !▼•  t. 

(r)  Bnc.  Abr.  tit.  Leases.  (S.  ^  )  Hughes  Sams.  Cro.  £Iiz.  6*J1.  llutchint  r.  Mutio. 

V.  Robotliam.  Cro.  Eliz.  302.  Cro.  Eliz.  603. 

(</)  Shep.  Touch.  301.   and  Com.  Dig. 
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levcnkm,  of  the  same  thing  in  particular  contained  in  the  f<»rnier 
Inae  for  life  or  years,  this  is  a  surrender  in  law  of  the  first  lease; 
fer  this  purpose  it  is  not  necessary  that  the  surrenderor  be  in  pos- 
selriasi,  for  if  a  lease  be  to  commence  at  MichaelmtM  next,  and  the 
leme  take  a  new  lease  before  Michaelmas^  this  is  a  surrender  in 
law  of  the  first  lease,  (a) 

:8o^  if  lessee  for  years  accept  a  new  lease  from  the  guardian  in 
wcage.(6) 

^r  Soiy  if  lessee  for  twenty  years  take  a  lease  for  ten  years,  to  begin 
tt.ATtcAaelmcw,  there  is  no  doubt  but  that  the  term  of  twenty  years 
is  surrendered  or  determined  presently  ;  for  by  the  lessee's  accept- 
ance he  allows  the  lessor  able  to  let  the  land  during  the  other  lease, 
wd  indeed  by  such  acceptance  the  lessor  hath  power  to  make  a  new 
iMHe  during  the  former,  and  at  the  time  of  the  lease  making,  (c) 

1  Where  a  lease  was  granted  for  twenty-one  years,  with  a  proviso 
tkit  iX  should  be  determinable  by  the  lessee  or  lessor  at  the  end  of 
tki^  first  seven  or  fourteen  years,  and  a  memorandum  was  indorsed 
six  years  after  the  execution  of  the  lease,  ^^  of  its  being  agreed  be- 
lieaa  the  parties  previously  to  the  execution,  that  the  lessor  shall 
Ml  tdispoflsess  nor  cause  the  lessee  to  be  dispossessed  of  the  said 
MtetCy  but  to  have  it  for  the  term  of  twenty-one  years  from  this 
present  time  ;'*^  which  memorandum  was  signed  by  the  parties  and 
sthwped  with  a  lease  stamp,  but  not  sealed  ;  it  was  held  that  the 
iHaMOTBBdum  did  not  operate  ^  a  new  lease  and  a  surrender  of  the 
ficst  lease,  (d) 

V  If  there  be  two  lessees  for  life,  or  years,  and  one  of  them  take  a 
om  jk*se  for  years,  this  is  a  surrender  of  his  moiety  ;  whereby  it 
ippears  that  a  surrender  in  law  may  be  made  of  some  estates  which 

dflbat  be  surrendered  by  a  surrender  by  deed  ;  for  potior  est  dis- 

tmUo  kgis  quam  hominis.  (e) 
Bat  the  reversion  of  the  surrenderee  must  be  an  immediate  rever- 

If  therefore  A.  let  to  B.  for  ten  years,  who  lets  to  C  for  five 
)tir$,  C.  caimot  surrender  to  A.  by  reason  of  the  intermediate  in- 


(a)  Sbep.  Toncb.  301.  {d)  Goodright  d.  Nicholls  v.  Maiic.  4 

(^)  Com.  Di^.  tit.  Surrender.  (L.l.)  M.&S.  30. 

(eVBao.  Abr.  tit.  Leases.  (S.  3.)  Ive  v.  (e)  Sbep.  Toucb.  362. 

.  Cro.  Eliz.  521.  Hutcbiiw  v.  Martin.  (J)  Paramour  v.  Yardley.  Plorwd.  539- 

('ro.  nil.  605.  541. 
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terest  of  J?,  but  in  such  a  case  A  may  surreiuler  to  A* 
mauy  years  C.  likewise,  because  then  his  lease  for  fiire 
come  immediate  to  the  reversion  of  A.  (a)  "•  "^  ^ 

Where  the  lessee  for  years  of  a  house  accepts  a  gmalvf^ilk 
cnistody  of  the  same  house,  it  is  a  surrender,  and  hat  beea  aii  ad- 
judged ;  for  the  custody  of  the  same  thing  which  was  let  brfbwt'li 
another  interest  in  the  same  thing  leased,  and  cannot  stand  ^^ithT^ 
first  lease.  (6)  ^*^ 

If  the  first  lease  be  of  the  land  itself,  and  the  second  fcaaftlMi 
the  Yesture  of  the  same  land,  this  is  held  to  be  a  surrender  of^thc 
first  lease.  •^^ 

So,  if  the  lessee  accept  a  grant  of  common,  or  rent  out  ti^lSkt 
same  land,  to  commence  at  a  certain  day  within  the  term,  (e)  '  '  -^^ 

So,  if  the  grantee  of  an  office  accept  a  new  grant  of  the'MNlB 
office,  it  will  be  a  surrender,  (c)  i^m 

Lessee  for  years  to  begin  presently  cannot,  till  entry  or  ^mIIyci 
of  the  possession  by  the  lessor,  merge  or  drown  the  same  ^b]^ ttnr 
express  surrender ;  because  till  entry  there  is  no  reversion  nhblim 
the  possession  may  drown ;  but  if  the  lessee  had  entered,  'Uid'iil- 
signed  his  estate  to  another,  such  assignee  before  entry  might 'bille 
surrendered  his  estate  to  the  lessor,  because  by  the  entry  dfiHe 
lessee  the  possession  was  severed  and  divided  irom  the  revenidrii 
which  possession,  being  by  assignment  transferred  to  the  aissignelf^ 
may  without  other  entry  be  surrendered,  and  drown  in  the  revML 
sion.  (rf) 

If  there  he  two  joint-tenants,  and  one  of  them  have  the  partictilar 
estate,  and  the  other  the  fee-simple ;  as  where  an  estate  is  limited 
to  two  and  the  heirs  of  one  of  them,  and  that  he  hath  the  estate  tdt 
life  aliens  his  part  to  a  stranger,  in  this  case  the  alienee  may  slUv 
render  to  the  other  joint-tenant ; — so,  if  there  he  thrt»e  joint-tenanis 
for  life,  and  the  fee-simple  is  limited  to  the  heirs  of  one  of  them» 
and  one  of  the  joint-tenants  for  life  releases  to  the  other,  and  he  to 
whom  this  release  is  made  surrenders  to  him  that  hath  the  fee-siitl- 
ple,  this  is  a  pyoA  surrender  of  a  third  part. — But  otherwise  one 
joint-tenant  cannot  surrender  to  another  joint-tenant,  although  he 

(«)  Bac.  AT)r.  tit.  Leases.  (T.  3.)  Ive  v.         (/>)  Gybson  v.  Searl.  Cro.  Jac,  176-77. 
.>ams.  Cro.  Eliz.  ,VJ1.  IlutcUiiw  v.  Martin.        (r)  Com.  Dij?.  lit.  Surrender.  (I.  1.) 
Cro.  Elijs.  6();>.  (./)  Hac.  Abr.  tit.  Leases,  (f.) 
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Aeflurfeader  be  tenant  for  life,  and  he  to  iidwrnk  is 

hm  taunt  in  feMm^de.  (a) 
One  executor  may  surrender  an  estate  or  lease  for  years,  which 
Ae  AXMuiora  have  in  the  right  of  their  testator,  (a) 
t ;  Bill  a  one  enter  into  land,  and  make  a  lease  for  the  trial  of  the 
tJAa-ODfy,  and  afterwards  the  lessor  (he  and  the  lessor  being  both 
#lVaf  pofloemon).  make  another  lease  of  the  same  thing  to  the 

,  it  seems  this  is  no  surrender  of  the  first  lease;  but  if  the 
before  he  make  the  lease,  contra,  (a) 
A'H  the  husband  have  a  lease  or  estate  for  years  in  the  right  of 
his  wife,  he  alone,  or  he  and  his  wife  together  may  surrender  it; 
bpt  if  tike  husband  have  an  estate  for  life  in  the  right  of  his  wife, 
bong  tenant  in  dower  or  otherwise,  and  he  alone,  or  he  and  she  to- 
plhfi^  surrender  it,  this  surrender  is  good  only  during  the  life  of 
the  husband,  except  it  be  made  by  fine,  (a) 

c.  JLowcc  for  twenty-one  years  took  a  lease  of  the  same  lands  for 
/((^.ycorsy  to  begin  immediately  after  the  death  of  J.  S.  it  was 
il^lfLtbat  tliis  was  not  any  present  surrender  of  the  first  term,  be- 
§gm^J.  iS.  might  wholly  outlive  that  term,  and  then  there  would 
In  119. union  to  work  a  surrender;  and  it  being  in  eqmlibrio  in  the 
IHeaa  timet  whether  he  will  survive  it  or  not,  the  first  term  shall 
ffiH^he  hurt  till  that  contingency  happens,  for  if  J,  S.  die  within  the 
flipt  lenity  then  what  remains  of  it  is  surrendered  and  gone  by  the 
(l^Ullg  plao^  (if  the  second.  (6) 

Although  the  Statute  of  Frauds  directs  that  the  deed  or  notice 
ill  writiDg  shall  be  signed  by  the  surrenderor,  yet  where  an  agree- 
fp/mti  was  entered  into  between  the  lessor  and  lessee,  at  the  instance 
joC  the  former,  for  the  surrender  of  a  lease,  an  assignment  actually 
pvepered,  the  key  delivered  up  and  accepted,  and  a  long  acqui- 
aiceooe  on  the  part  of  the  lessor,  without  any  claim  or  demand 
}^faa  the  lessee ;  it  was  decreed  in  equity  that  the  lessee  should  be 
4iiclMr|;ed  of  the  rent  from  the  time  he  had  delivered  up  the 

,,  But  {d)  if  in  a  lease  determinable  on  three  lives,  it  is  covenanted 
4a|  on  the  death  of  one,  the  lessee  may  if  he  please  surrender,  and 
tbat  the  lessor  shall  thereupon  and  upon  payment  of  a  fine,  grant  a 
^mm  kase  for  three  lives  in  the  terms  of  the  old  lease,  and  in  a  new 

(•)  SlMp.  ToMcii.  509L  (c)  Bae.  on  Letses,  211. 

(^)  Bte.  Akr.  tit.  Lmms,  (S.  59.)  {H)  Ashton  t.  Bretland,  9  Mod.  59. 

O 
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lease  there  ift  a  covenant  to  surrender  the  same  absriutely,  as  *life 
drops,  equity  will  assist  the  lessee  to  retain  possesnon  as  if  thepridr 
lease  had  continuance,  (a) 

If  lessee  re-demise  his  whole  term  to  his  lessor,  it  is  a  MUiender 
in  law,  and  as  fully  as  if  it  had  been  actually  surrendered :  and 
this  notwithstanding  a  reservation  of  rent  be  made.  (6)  * 

So,  where  a  lease  came  into  the  hands  of  the  original  lessor,  bj^an 
agreement  entered  into  between  him  and  the  assignee  of  the  original 
lessee,  ^^  that  the  lessor  should  have  the  premises  as  mentioned  iBtlM 
lease,  and  should  pay  a  particular  sum  over  and  above  the  rent 
annually,  towards  the  goodwill  already  paid  by  such  assignee^*'  it 
was  adjudged  that  such  agreement  operated  as  a  surrender  of  tfe 
whole  term,  (c) 

But  if  a  lessee  reserve  to  himself  any  interest  in,  or  part  ol^  tht 
estate,  it  is  no  surrender.  For  if  lessee  for  years  make  a  lease  toUs 
lessor  for  all  but  a  day,  this  is  clearly  no  surrender  of  his  lease,  lii»- 
cause  the  day  disjoins  the  union,  and  prevents  the  mei^^er  wliidk 
woidd  have  followed  if  the  lease  had  been  for  the  whole  tenn ;  rfiv 
then  the  lessor  would  have  had  the  whole  estate  entire  in  him,  as  he 
had  before  he  made  the  lease,  and  consequently  the  lease  would  ht 
merged  and  drowned  in  the  reversion,  (d)  t 

So,  if  he  lease  to  his  lessor,  for  the  lessor^s  life ;  for  he  has  a  poa* 
sibility  to  have  it  again,  (d) 

An  agreement  between  the  lessor  and  a  stranger  that  the  lessee 
shall  have  a  new  lease,  is  no  surrender,  (e) 

An  acceptance  of  a  surrender  of  a  lease  is  not  to  be  presumed 
from  the  circumstance  of  the  rent  having  been  paid,  not  by  the 
original  tenant,  but  by  a  third  person.  (/) 

If  lessee  accept  a  new  lease  in  trust  for  another,  it  is  no  suiv 
render,  (d) 

So,  if  he  accept  a  grant  of  a  thing  consistent  witli  the  lease  of  the 
land,  it  is  no  surrender;  as  if  the  lessee  of  a  manor  accept  the  grant 
of  a  bailiwick,  or  the  stewardship  of  the  same  manor,  for  it  is  ocd- 
lateral ;  so  if  he  accept  the  office  of  park-keeper  of  the  same  park 
for  his  life,  that  is  no  surrender,  for  the  same  reason,  (g) 

(a)  Anon.  4  Bro.  C.C.  419.  («)  Pony  v.  Allen.  Cro.  EUi.  173, 

{h)  Loyd  V.  Langford.  2  Mod.  175.  (/)  Copelond  v.  Wattss  and  another.   1 

(c)  Smith  V.  Maplehack.     1  T.  R.  441.  Stark,  Ni.  Pri.  96. 

(rf)  Com.  Dig.  tit.  Surrender.  (H.)  (L.2.)  {g)  Gybson  v.  Seari.  Cro.  Jac.  176. 
Bac.  Ahr.  tit.  Leases,  (S.o.) 
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But  where  lessee  for  years  of  an  advowson  was  presented  to 
the  advowson  by  the  lessor,  it  was  adjudged  to  be  a  surrender  of  his 
term,  (a) 

So,  if  a  copyholder  in  fee  take  a  lease  for  years  of  the  same  land, 
it  is  an  extinguishment  of  his  copyhold  in  'perpetuvm :  but  if  he 
take  a  lease  for  years  of  the  manor,  that  is  but  a  suspension  of  his 
eopjhold  during  the  term,  (a) 

It  is  said,  that  if  a  man  hath  lands  in  A,  and  other  lands  in  B. 
ttid  lets  those  in  A^  for  twenty-one  years,  and  the  next  day  lets  all 
his  lands  in  B.  for  ten  years,  it  is  not  any  surrender  of  the  lands  in 
A.  but  shall  be  construed  as  a  lease  of  all  the  other  lands ;  which 
may  well  stand  with  the  former  lease.  (6) 

So  if  a  lessee  take  a  grant  of  a  rent-charge  out  of  the  same  land 
for  life,  or  if  a  lessee  for  life  take  a  grant  of  a  rent-charge  for  years 
diat  IB  not  any  surrender,  because  he  might  have  the  benefit  of  that 
rent  after  the  estate  in  the  land  is  determined :  but  if  a  lessee  for 
Kfe  take  a  grant  of  a  rent-charge  for  life  out  of  the  same  land,  that 
is  a  surrender,  for  otherwise  the  rent^harge  cannot  take  any  effect 

So  it  is  said,  if  the  lessor  grant  a  rent,  common,  &c.  out  of  the 
knd  to  his  lessee,  without  saying  at  what  time  it  shall  commence,  it 
is  DO  surrender ;  but  it  shall  be  intended  after  his  term,  (c)  [But 
fiugre  this  ?  for  if  the  delivery  of  the  deed  constitute  the  com- 
.mencement,  as  it  does  in  all  cases  where  no  date  occurs  or  period  is 
fixed,  it  seems  it  would  be  a  surrender.] 

So,  if  the  king  grant  an  office  by  patent,  or  make  a  demise  for 
years,  the  acceptance  of  a  new  patent  in  the  one  case,  or  of  a  new 
lesse  in  the  other,  is  no  surrender  of  the  first  grant,  (d) 

A  fine  levied  by  a  tenant  for  life  to  a  reversioner  in  fee,  to  the 
use  of  the  conusee  and  his  heirs,  upon  condition  broken  to  the  use 
of  the  conusor  for  life,  and  one  year  over,  is  not  a  surrender,  {e) 

No  surrender,  express  or  implied,  in  order  to  or  in  consideration 
of  a  new  tease,  will  bind,  if  the  new  lease  is  absolutdy  void ;  for 
file  cause^  ground,  and  condition  of  the  surrender  fails ;  it  is  not 
indted  reasonable  in  itself,  nor  can  it  be  the  intafit  of  the  parties, 
that  an  acceptance  of  a  bad  lease  should  be  an  implied  surrender 
of  a  good  one.    Indeed,  a  void  contract  for  a  thing  that  a  man  can- 

(«)  Gjbfon  ▼.  Searl.  Cio.  Jtc.  S4.  (L.  3.)  Bae.  Abr.  tit.  Leases.  (8.  3.) 

(*)  Gjbflon  T.  Setrl.  Cro.  Jac.  176.  (d)  Brook  v.  Goring.  Cro.  Car.  197. 

(«)  Com.  I>ij.    tit.    Surrender.   (H.)  (*)  Smith  v.  Warren,  Cro.  Elix.  688. 
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not  enjoy,  cannot  in  common  sense  and  reason  imply  an  agreement 
to  give  up  a  former  contract,  (a)  , 

The  mere  cancelling  in  fact  of  a  lease  is  not  a  surrender  ipf  the 
term  thereby  granted,  within  the  Statute  of  Frauds,  which  req^uivet 
such  surrender  to  be  by  deed  or  note  in  writing,  or  by  act  or  ope> 
ration  of  law  ;  nor  is  a  recital  in  a  second  lease,  that  it  was  granted 
in  part  consideration  of  the  surrender  of  a  prior  lease  of  the  sam^ 
premises,  a  surrender  by  deed  or  note  in  writing  of  such  prior 
lease.  Where  tenant  for  life  with  a  power  for  leasing,  reserying 
the  best  rent,  in  consideration  (as  recited)  of  the  surrendei:  qf  a 
prior  term  of  ninety-nine  years,  and  certain  charges  to  be  incurred 
by  the  tenant  for  repairs  and  improvements,  &c.  granted  to  hini  a 
new  lease  of  the  premises  for  ninety-nine  years,  by  virtue  of  the 
power,  which  new  lease  was  void  by  not  following  the  directuxM 
of  the  power,  it  was  held  that  the  second  lease  being  void  under 
the  power  should  not  operate  in  law  as  a  surrender  of  the  pnpT 
term,  though  the  indenture  of  lease  was  in  fact  cancelled  and  deli- 
vered up  when  the  new  lease  was  granted.  (6) 

So,  if  a  surrender  is  intended  for  a  particular  purpose,  and  thaf 
purpose  (the  only  motive  of  it)  fail;  the  surrender  ought  to  n|i 
too.  (a) 

If  therefore  the  new  lease  do  not  pass  an  interest  according  to 
the  contract  and  intention  of  the  parties,  an  acceptance  of  it  is  not 
an  implied  surrender  of  the  old  lease,  (r) 

A  lessee  may  surrender  upon  condition,  and  if  the  condition  be 
broken,  the  particular  estate  shall  be  revested,  (d) 

If  lessee  agree  to  cjuit  upon  condition,  and  the  condition  be  not 
performed,  it  does  not  amount  to  a  surrender  of  his  interest ;  as 
where  a  person  being  in  possession  of  premises  as  tenant  from  yeair 
to  year,  under  an  agreement  for  a  lease  of  fourteen  years,  and  Ihe 
rent  being  in  arrear,  executed  a  deed,  which  stated  that  he  had 
agreed  to  quit  the  premises^  and  that  a  valuation  was  to  be  made  of 
his  effects,  which  were  in  the  mean  time  to  be  assigned  to  a  trustee 
for  the  landlord,  and  the  deed  accordingly  assigned  the  effects  upon 

(a)  Zouch  d.  Abbot  v.  Parsons.   3  Burr.  York.     6  £ast.  36.    2  Smitli  R.  166.  S.  C« 

1794-1807.      Wilson   v.  Sewell.  4   Burr.  (r)  Com.  Dij^.  tit.  Estates,  (G.  13.)' 

1974-1980.  (c/)Co,  Lit.  818.  b. 

{h)  Roe,  d.  BerkeW  v.  Archbishop  of 
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trust  to 'have  the  valuation  made,  and  out  of  the  amount  to  retain 
the  arrears  of  rent,  and  pay  the  residue  to  the  tenant;  but  the 
tenant  did  not  in  fact  quit  possession,  nor  was  any  valuation  made ; 
it  was  held  that  the  agreement  to  quit  being  conditional,  and  the 
poadition  not  having  been  performed,  nor  the  agreement  in  any 
manner  acted  upon,  it  did  not  operate  as  a  surrender  of  the  tenants 
legal  term  from  year  to  year,  and  consequently  that  the  landlord's 
right  to  distrain  for  the  arrears  of  rent  continued  after  six  months 
fixmi  the  making  of  the  deed.,  (a) 

If  lessee  for  years  surrender  his  whole  term  to  the  original  lessor 
upon  condition,  he  may  upon  non-performance  of  the  condition  re- 
enter and  revive  the  term.  (6) 

I«essee  for  life  made  a  lease  for  years,  rendering  rent,  and  after 
surrendered  to  the  lessor  upon  condition,  then  the  lessee  for  years 
takes  a  new  lease  for  years  of  the  lessor,  and  after  the  lessee  for 
life  performed  the  condition,  and  evicted  the  lessee  for  years  who 
re-entered,  and  the  lessee  for  life  brought  debt  for  the  first  rent 
reserved ;  and  it  was  ruled,  that  it  was  not  maintainable,  for  the 
)ease  out  of  which  it  was  reserved  is  determined  and  gone;  for 
though  the  surrender  of  the  tenant  for  life,  which  made  the  lessee 
for  years  immediate  tenant  to  the  first  lessor,  and  so  enabled  him  to 
mdce  such  surrender,  was  conditional,  yet  the  defeasance  of  the 
estate  for  life  by  performance  of  the  condition  cannot  defeat  the 
estate  of  the  lessee  for  years,  which  was  absolute  and  well  made, 
nd  then  the  rent  reserved  thereon  is  gone  likewise,  (c) 

If  lessee  for  years  of  lands  accepts  a  new  lease  by  indenture  of 
part  of  the  same  lands,  this  is  a  surrender  for  that  part  only,  and 
not  for  the  whole,  because  there  is  no  inconsistency  between  the  two 
leases  for  any  more  than  that  part  only  which  is  so  doubly  leased  ; 
vaA  though  a  contract  for  years  cannot  be  so  divided  or  severed,  as 
to  he  avoided  for  part  of  the  years,  and  to  subsist  for  the  residue, 
either  by  act  of  the  party  or  act  in  law,  yet  the  land  itself  may  be 
Qvided  or  severed,  and  he  may  surrender  one  or  two  acres,  either 
eipressly  or  by  act  of  law,  and  the  lease  for  the  residue  will  stand 
gdod  and  untouched,  (d) 

B.  after  making  his  will,  surrendered  the  college  leases  he  had 
devised  thereby,  and  accepted  two  new  leases,  for  which  he  paid  a 

(•)  Conpland  v.  Majnard.  If  Ea»t.  134.         (e)  Bac.  Abr.  tit.  Leases.    (S.  3.) 
(^)  Lo^  ▼•  Lan^ford.    3  Mod.  176.  (rf)  Ibid.    (D.3.) 
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larger  fine ;  but  the  last  lease  was  not  sealed  by  the  college  till  nfter 
the  testator^s  death :  it  was  held  that  the  first  lease  was  a  revociU 
tion ;  but  the  latter,  which  was  not  sealed,  was  not.  {a) 

As  to  surrenders  of  leases,  in  future  or  future  interests,  a  leasee 
for  years  of  a  term  to  begin  at  a  day  to  come,  cannot  surrender  it  bj 
an  actual  surrender  before  the  day  of  the  term  begin.  But  he  may 
by  a  surrender  in  law.  (6) 

To  make  a  good  surrender  in  deed  of  lands,  these  things  are  re* 
quisite.  1.  That  the  surrenderor  be  a  person  able  to  make,  and 
the  surrenderee  a  person  capable  and  able  to  take  and  reodye  a 
surrender,  and  that  they  both  have  such  estates  as  are  capable  of  a 
surrender;  and  for  this  purpose,  that  the  surrenderor  have  aa 
estate  in  possession  of  the  thing  surrendered  at  the  time  of  the  sur- 
render made ;  and  not  a  bare  right  thereunto  only.  2.  That  the 
surrender  be  to  him  that  hath  the  next  immediate  estate  in  remain* 
der  or  reversion,  and  that  there  be  no  intervening  estate.  3.  Th^ 
there  be  a  privity  of  estate  between  the  surrenderor  and  surrenderee* 
4.  That  the  surrenderee  have  a  higher  and  greater  estate  in  the 
thing  surrendered  than  the  surrenderor  hath,  so  that  the  estate  of 
the  surrenderor  may  be  drowned  therein.  5.  That  he  have  tKe 
estate  in  his  own  right,  and  not  in  the  right  of  his  wife,  &&  A 
That  he  be  sole-seised  of  this  estate  in  remainder  or  reversion,  and 
not  in  joint-tenancy,  {e) 

Such  persons,  therefore,  as  are  disabled  to  grant,  are  disabled  to 
surrender ;  and  such  persons  as  are  disabled  to  take  by  a  grant,  are 
disabled  to  take  by  a  surrender :  so  such  persons  as  may  be  grantees 
may  be  surrenderees,  therefore  a  surrender  to  an  infant  is  good,  pro- 
vided it  be  a  surrender  in  law,  by  the  acceptance  of  a  new  lease, 
and  that  such  new  lease  increase  his  term  or  decrease  his  rent ;  a 
surrender  by  an  infant-lessee  by  deed  is  absolutely  void,  (c) 

In  respect  to  pleading  a  surrender :  if  a  surrender  be  by  ac- 
ceptance of  a  new  lease,  it  is  not  good  to  say,  that  the  lessee 
being  possessed  of  a  former  lease,  tlie  lessor  demised  to  him ;  but 
that  the  lessee  surrendered  and  then  the  lessor  demised,  or  that 
the  lessor  entered  and  demised,  (rf) 

So,  regularly  he  ought  to  plead  that  he  surrendered  the  estate 

(o)  Abney  v.  Miller.     2  Atk.  593.  605. 

{h)  Shep.  Touch.  304.  Ire  7.  Samw.  Cro.         (r)  Shep.  Touch.  303. 
£liz.  5*J1.    Hutching  v.  Martin.  Cro.  Eliz.        ((0  Com.  Dig.  tit.  Surrender.    (\.) 
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and  land ;  but  if  the  party  plead  a  surrender  of  a  lease,  it  is  sufH- 
dent  to  say,  ^*  the  demise  aforesaid.^ 

So,  regularly  he  ought  to  shew,  that  the  lessor  assei\ted  to  the 
surrender,  where  the  other  party  pleads  or  brings  an  action  in  dis- 
iffirmance  of  it :  but  it  is  not  of  necessity,  and  the  omission  will  be 
aided  after  verdict :  (a)  and  when  it  is  pleaded  that  the  lessor 
agreed  to  the  surrender,  it  shall  be  intended  that  he  entered ;  and 
it  is  not  usual  to  plead  a  re-entry  upon  a  surrender,  no  more  than 
when  a  feoifment  is  pleaded,  to  plead  livery  and  seisin  thereof; 
because  it  is  admitted.  (6) 

A  surrender  has  in  certain  circumstances  been  presumed,  where 
evidence  of  the  fact  was  not  to  be  had :  indeed,  the  Court  will  not 
require-  positive  proof  of  a  surrender  in  any  case  where  there  is  suf- 
ficient presumption  of  it.  (c) 

But  there  must  be  presumption  of  the  surrender  from  some  facts 
or  ciiciunstances ;  for  length  of  time  alone  is  nothing :  and  though 
the  Court  in  one  case  did  lay  it  down  that  after  a  recovery  of  forty 
years  standing,  they  would,  without  any  other  circumstances,  pre- 
sume a  conditional  surrender  to  have  been  made  by  the  tenant  for 
fife,  yet  there  were  other  circumstances  in  the  case  to  induce  the 
supposition  of  a  surrender  having  been  made.  So  where  possession 
had  not  gone  with  the  recovery,  the  Court  will  not  presume  a  sur- 
render by  the  tenant  for  life,  {d) 

A  surrender  of  a  lease  was  presumed  in  order  to  let  in  the  statute 
cf  limitations,  (e) 

Of  the  renewal  of  Leases. — Concerning  the  renewal  of  leases, 
Kxne  nice  points  occur  in  the  books,  touching  the  construction  of 
covenants  for  that  purpose. 

A.  and  B.  covenant  in  a  lease  for  sixty-one  years,  that  at  any 
time  within  one  year  after  the  expiration  of  twenty  years  of  the  said 
term  of  sixty-one  years,  upon  the  request  of  the  lessee,  and  his  pay- 
ing 6/.  to  the  lessors,  they  would  execute  another  lease  of  the  pre- 
ndses  unto  the  lessee  for  the  further  term  of  twenty  years,  to  com- 
iQei)ce  from  and  after  the  expiration  of  the  said  term  of  sixty-one 
years,  &c.  and  so,  in  like  manner,  at  the  end  and  expiration  of  every 
twenty  years,  during  the  said  term  of  sixty  one  years,  for  the  like 

(«)  Cmn.  Dig.  tit.  Surrender.   (N.)  Chandos.    «  Burr.  1066-1072. 

W  Peto  V.  Pemberton,    Cro.  C»r.  101.        {d)  Ibid.     %  Burr.  1066-1075. 

(0  Gtwdtitla    d.  BHdgw  t.  Duke   uf       (e)  Taylor  ▼•  Horde,  1  Bur^  60-196. 
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ocmaidaration  and  upon  the  like  request^  would  teeculie  «ini9llier^ 
lease  for  the  further  term  of  twenty  years,  &e.  to  oamnienoe  Jiit  AdI* 
from  the  expiration  of  the  term  then  last  before  graated^  &&  iUftrj 
der  this  covenant,  the  lessee  cannot  claim  a  further  tenn  atitJwi 
end  of  the  first  and  second  twenty  years  in  the  lease ;  for  this  laihn 
agreement  on  the  part  of  the  lessor  to  grant  a  further  leascjoa  n** 
precedent  condition  to  be  performed  by  the  lessee,  which  in  l&e 
principal  case  he  had  not  done,  (a)  ;      i':*" 

^^  Quaere  (^ — where  there  is  a  covenant,  in  a  lease  for  ninetjHUMj 
years,  if  three  persons  therein  named  should  so  long  live,  that  if: 
the  lessee^  his  executors,  &c.  should,  at  any  time  thereafter,  upon; 
the  death  of  any,  or  either  of  the  life  or  lioes  by  which,  te^!  '\m^ 
desirouB  to  renew,  by  adding  a  life  or  lives,  in  the  room  of  the  poru 
son  or  persons  so  dying,  and  should  give  notice,  in  writing,  witiiii\ 
one  year  next  after  the  death  of  any,  or  either  of  the  said  person  4ir  ■ 
persons,  for  whose  life  or  lives  the  premises  were  then  hdd,  'Ari' 
lessor  would,  within  one  year  next  after  the  death  of  any  suohliiB- 
or  lives,  execute  a  new  lease — whether,  in  order  to  force  the  |Mrv: 
formance  of  such  a  covenant  in  equity,  it  is  not  necessary  that  Ibe^ 
party  claiming  to  be  entitled  to  the  benefit  of  the  renewal,  shouU- 
not  be  able  to  show  that  a  claim  was  duly  made  within  twdbrt: 
months  after  the  death  of  the  cestui  que  vie,  who  died^«^ ;  althou^' 
there  were  no  express  provision  in  the  lease  that  the  lessee  shoidd 
then  give  notice,  or  be  precluded :  or  whether  the  covenant  may 
not  be  enforcetl  after  a  claim  of  renewal,  made  within  twelve  months 
after  the  expiration  of  the  second  life,  where  the  party  beneficiallj 
entitled  to  the  right  of  renewal  stated  in  his  bill  to  compel  the  per- 
formance of  the  covenant,  the  temporary  loss  of  the  lease,  and  his 
consequent  ignorance  of  the  covenant,  as  the  reason  why  applica- 
tion was  not  made  within  twelve  months  after  the  dropping  of 
the  first  life. 

Held  to  be  a  question  of  so  much  doubt  at  least,  as  to  be  good 
cause  for  not  dissolving  an  injunction  obtained  to  restrain  parties 
proceeding  in  ejectment.  (6)  Doubt,  in  matters  of  law,  being  suft- 
cient  in  equity  to  continue  an  injunction  once  granted. (6) 

Promise  by  letter  to  renew  a  lease  to  J.  S.  in  consideration  of 
money  already  laid  out  is  nudum  'pactum^  nor  is  it  varied  from  the 

{a)  Ruberj  v*  Jerroise,  1  T.  B.  229.      (6)  Maxwell  &  others  v.  Ward,  H  Price.  3. 


Siict  It3  '  'Wtm  Condition^  S^c.  201 

moiMy*  being  laid  dut  afterwards ;  but  if  previous  to  the  promise, 
X.&  bad  aigmfied  his  intention  to  lay  out  money,  and  on  that 
consideration  the  promise  had  been  made^  it  would  have  been 
binding,  (a) 

An  engagement  by  a  landlord  with  an  improving  tenant  is  not  iii 
equity  to  be  considered  as  merely  voluntary.  (6) 

Under  a  devise  of  seven  different  estates,  to  a  sister,  brothers, 
ind  nephews  respectively,  one  to  each  stock,  including  as  to  six  of 
the  estates,  three  several  lives  in  succession,  on  each  estate;  and  as 
to  the  seventh,  which,  in  the  first  instance,  was  only  limited  to  two 
persons  for  life  in  succession,  giving  those  two  a  power  to  add 
iDother  life  or  lives  to  make  three,  in  like  manner  as  after-men- 
tioned for  other  persons  to  do  the  same,  and  then  giving  this  gene- 
ral power,  that  when  and  so  often  as  the  lives  on  either  of  the 
estates  before  given  shall  be  by  death  reduced  to  two :  that  then  it 
shall  be  in  the  power  of  the  person  or  persons  then  enjoying  the 
nid  estate  or  estates  to  renew  the  same  with  the  person,  or  persons, 
to  whom  the  revenue  thereof  shall  belong,  by  adding  a  third  life  in 
sndi  estate,  and  paying  such  reversioner  two  years^  purchase  for 
silcfa  renewal,  and  also  to  exchange  either  of  the  said  two  lives  6ti 
ps^nient  of  one  years^  purchase .  Held  that  this  power  of  renewal 
Qidy  authorized  the  addition  of  one  life  to  the  three  on  each  estate, 
and  of  making  one  exchange  of  a  life,  (c) 

Where  a  lessor  covenants  that  if  a  lessee  surrender  at  any  time 
during  the  term,  he  will  grant  him  a  new  lease,  and  then  accepts  a 
Am  of  the  premises ;  this  is  a  breach  of  the  condition,  and  in  an 
action  of  debt  on  bond  for  the  performance  of  covenants,  the  lessee 
need  not  shew  that  he  offered  to  surrender,  (d) 

If  a  lease  for  ninety-nine  years,  determinable  on  three  lives  be 
convejed  in  trust  for  A,  for  life,  and  A,  covenant  to  use  his  utmost 
endeavours  as  often  as  any  of  the  persons  on  whose  lives  the  pre- 
nbes  are  held  shall  die,  to  renew  the  same  by  purchasing  of  the 
kid  dE  the  fee  a  new  life  in  the  room  of  such  as  shall  fail,  it  is  no 
Woadi  of  the  covenant,  if  upon  one  of  the  lives  failing  he  procure 
>  renewal  upcm*  his  own  life,  (e) 

(«) Robertson  T.St.  John.    2  Bro. Cban,  (d)  Cook  y.  Booth.    Cowp.  819.    Buclc- 

^140.  ler  V.  H«rvAy*    Cro.  Elii.  460.    Mayzne 

(6)  Pdnwr  ▼.  Hamilton,      t  Ridg.  P.  C.  r.  Scot.    Cro.  Fniz.  479. 

^  (e)  Scudamore  v.  Stnttbn.    1  B.  and  P. 

(ODoad.  Ilsrdwicke  v.  Uardwicke.  10  455. 
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A  lease  was  for  twenty-one  years  1/.  rent,  with  corienant  to  teornKtm 
to  renew  from  twenty-one  years  to  twenty  one  years,  to  makeup' 
ninety-nine  years;  at  the  expiration  of  the  first  term,  an  arvearnf 
rent  being  due  and  no  application  being  made  for  a  renewal,  the 
lessor  brought  an  ejectment  and  obtained  judgment  and  posiesaioft:  ■ 
on  a  bill  filed  in  Chancery  for  a  renewal  on  payment  of  the  rent  in 
arrear  and  interest,  it  was  decreed ;  the  delay  being  accounted  ffar, 
and  there  being  no  neglect  on  the  part  of  the  lessee  or  prejudice  to^ 
the  lessor,  (a)  But  where  it  was  covenanted  that  the  lesser  woidd 
renew  whenever  any  life  or  lives  dropped,  provided  that  if  the 
lessee,  his  executors,  or  administrators,  upon  or  after  the  death  oC 
any  of  the  life  or  lives,  shall  refuse  or  neglect  to  renew  the  Mid 
lease  or  make  application  thereon,  &c.  or  tender  such  new  lean^ 
and  pay  or  tender  a  certain  fine,  &c.  then  the  indenture,  be.  to  M- 
void:  by  such  neglect  the  lessee  forfeits  his  right  of  renewal,,  aiid 
may,  it  seems,  be  ejected  for  not  applying  when  the  firat  Iffe 
dropped.  (6)  1  uv 

An  agreement  was  in  writing  between  landlord  and  teunt^ 
signed  by  the  landlord,  for  a  new  lease  to  be  granted  at  any  tua^: 
after  the  completion  of  the  repairs  to  be  made  by  the  tenant  wkk 
all  convenient  speed,  but  blanks  were  left  for  the  day  of  ecmi 
mencement;  the  repairs  being  completed,  the  landlord  tendered,  i 
lease  to  commence  from  that  time,  and  on  refusal  filed  a  bill  is 
Chancery  for  specific  performance ;  the  answer  admitted  that  the 
agreement  was  accepted ;  but  insisted  that  the  new  lease  waa  not 
to  commence  till  the  expiration  of  the  old ;  and  so  it  was  decreed, 
parol  evidence  in  explanation  being  refused,  (c) 

The  lessor  of  the  plaintiff*,  a  prebendary  of  Sarum,  brought  an 
ejectment  to  avoid  a  lease  made  by  his  predecessor,  as  not  being 
conformable  to  the  proviso  in  32  H,  8.  e.  ^.  «.  2.  which  requires 
that  upon  renewals,  the  old  lease  must  be  expired,  surrendered,  or 
ended  within  one  year  next  after  making  the  new  lease :  and  his 
objection  was  that  the  surrender  of  the  former  lease  was  with  the 
condition,  that  if  the  then  prel)endary  did  not  within  a  week  after 
grant  a  new  lease  for  three  lives,  the  surrender  should  be  void ; 
whereby  the  whole  term  was  not  absolutely  gone,  but  the  lessee 
reserved  a  power  of  setting  it  up  again.     But  tlie  Court  held  thi9 

(a)  Rawstone  V.  Bentley.    4. Br.  R. 415.        (c)  Pym  v.  Blackburn.  3  Ves.  34.   and 
(/>)  Bayuham  v.  Goy'sHospitul.    3.  Ves.    see  Bridg.  Dig.  tit.  Agreement,  111. 
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to  be  within  the  statute,  which  was  that  there  should  not  be  two 
long  leases  standing  out  against  the  successor.  Here  the  new  lease 
ins  made  within  the  week,  and  from  thence  it  became  an  absolute 
gonrender  both  in  deed  and  in  law ;  and  the  whole  was  out  of  the 
lessee^  without  further  act  to  be  done  by  him.  In  the  proviso 
there  is  the  wcMrd  ended  as  well  as  surrendered,  and  can  any  body 
uj  the  first  lease  is  not  at  an  end  ?  This  was  no  more  than  a  rea^. 
sooaUe  caution  in  the  first  lessee  to  keep  some  hold  of  his  old 
atate,  till  a  new  title  was  made  him.  (a) 

Where  a  lessee  has  power  to  renew  his  term,  upon  giving  six 
moDths^  notice  of  his  intention,  before  its  expiration,  and  upon  his 
preparing  a  fresh  lease,  &c.  he  cannot,  though  he  give  notice  of 
auoh  ^8  intention,  demise  the  premises  to  another  party,  beyond 
the  expiration  of  the  first  term,  unless  he  prepare  such  fresh  lease, 
ad  get  it^  or  endeavour  to  get  it  executed.  (6) 

Where  a  lessor  covenanted  to  renew  the  lease  at  the  request  of 
the  lessee  within  the  term  ;  but  the  lessee  did  not  request ;  his  ex- 
ecutors however  did  request  within  the  term  :  it  was  objected  that 
the  request  ought  to  have  been  made  by  the  lessee,  and  not  by  his 
oecuton^  who  might  be  insolvent  persons,  and  consequently  the 
lesnr  in  danger  of  losing  his  rent.     But  by  the  Lord  Chancellor 
(Loid  MiiedBsfiM)  :  The  executors  of  every  person  are  implied  in 
himtdf  and  bound  without  naming ;  and  the  meaning  of  the  cove- 
nant was  to  the  end  that  the  lessee  might  be  reimbursed  the  money 
which  he  had  laid  out  in  the  improvement  of  the  premises,  for 
iriiich  reason^  it  is  immaterial  whether  the  testator  or  his  executors 
nquired  Jthe  renewal  of  the  lease,  it  need  not  be  personal.     As  to 
the  objection  that  the  executors  might  be  insolvent,  and  such  as  the 
deCendant  would  not  care  to  trust,  to  this  it  may  be  answered,  that 
tdauae  of  re-«ntry  is  in  the  lease,  and  the  value  of  the  premises 
Ung  doubled  by  the  improvements  of  the  original  lessee,  such 
dtutt  will  secure  the  landlord  against  any  insolvency  of  the  tenant 
"^in  usual  tarm  being  for  twenty-one  years,   let   the  defendant 
i»di«e  the  premises  to  the  plaintiff  for  twenty-one  years,  or  for  any 
letter  term,  as  the  plaintiff  diall  elect :  and  though  the  lease  is  to 

W  Wilirin  d.  Eyw  ▼.  Carter,  t  Str.        [h)  Mackay  v.  Mackreth,  2  Chit.  Rep. 

l^Ol.  461. 
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be  made  on  the  same  covenants,  vet  that  shall  not  take  in  a  dyve- 
nant  for  the  renewing  this  lease,  forasmuch  as  the  lease  would  nevi^ 
be  at  an  end.  («)  "     ' ' 

Where  (6)  A.  demised  to  B.  for  the  life  of  the  said  A.  And  atsb 
for  the  lives  of  C  and  2>.,  and  covenanted  that  if  B.,  his  heirs,  (kL 
should  be  minded  at  the  decease  of  the  said  B.  C.  and  2>.,  or  aiiy 
of  them,  to  surrender  the  said  demise  and  take  a  new  lease,  ainA 
thereby  add  a  new  life  to  the  then  two  in  being  in  lieu  of  the  life 
so  dying,  that  then  he  the  said  A.^  his  heirs,  &c.  upon  payment  of 
every  life  so  to  be  added  in  lieu  of  the  life  of  every  of  thiem  so 
dying,  would  grant  a  new  lease  for  the  lives  of  the  two  perfloils 
named  in  the  former  lease,  and  of  such  other  person,  as  the  sald^^ 
his  heirs,  &c.  should  appoint  in  lieu  of  the  person  named  ^' tine 
preceding  lease,  as  the  same  should  respectively  die  "under  flte 
same  rents  and  covenants:^  There  had  been  successive  rehewidi 
from  the  time  of  a  former  lease  granted  by  the  ancestor  of  A.  and 
in  each  a  like  covenant  of  renewal.  Lord  Mansfield. — The  que»^ 
tion  in  all  these  cases  is,  "  Whether  under  the  same  rents  and  cove^ 
nants***  shall  be  construed  inclusive  or  exclusive^  of  the  clause^oi 
renewal.  Arguments  drawn  from  every  part  of  the  agreement  aire 
material :  here  the  parties  themselves  have  put  the  constnictidii 
upon  it ;  for  there  had  been  frequent  renewals,  and  in  all  of  them 
the  covenant  of  renewal  lias  been  uniformly  repeated.  How  then 
shall  the  Court  say  the  contrary  ? —  Wtlles^  J.  The  act  of  the  par- 
ties seems  to  differ  in  this  case  from  all  the  cases  cited ;  here  there 
have  been  four  or  five  renewals  all  in  the  same  terms.  I  do  not 
think  otherwise  that  Furyiival  and  Cretce  (c)  would  be  a  sufficient 
authority  alone  to  determine  this  case;  because  there,  the  additional 
words,  "  and  so  to  continue  renewing  from  time  to  time,***  were  in- 
serted. But  the  case  of  Bridges  v.  Hitchcock  is  very  much  the 
same  as  this :  for  there  tlie  words  were,  "  under  the  same  rents  and 
covenants,*"  and  no  other  words.  I  cannot  say  that  in  this  coimtiy 
this  kind  of  lease  should  be  much  favoured,  though  the  inducement 
for  granting  them  in  Ireland  may  be  a  good  one.  Ashursf,  J.   I 

(a)  Hyde  v.  Skinner.  2  P.  Wms.  197.         (h)  Cook  v.  Booth.  Cowp.  819.    Tritto** 
Kt  vide  Bajnham  v.  Guy*i  Hospital.    3     v.  Foot.  2  Br.  11.  637-9.  in  notia. 
Vex.  298.  (f )  3  Atk.  83. 
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think  this  i&  a  very  hard  case  on  the  part  of  the  lessor,  and  ther^ 
does  not  seem  any  mutuality,  as  in  the  case  of  improvement  of 
Imds.  But  inasmuch  as  there  have  been  four  successive  renewals, 
the  lessor  himself  has  put  his  own  construction  upon  the  covenant : 
and  therefore  is  bound  by  it  BuUer^  J.  I  think  the  case  of 
Bridges  v.  Hitchcock  (a)  decides  this.  In  that  case,  both  the 
House  of  Lords  and  the  Exchequer  determined,  that  the  words 
^ under  the. same  rents  and  covenants"  in  the  new  lease  contained 
%  perpetual  cof>enant  to  renew. 

But  the  judgment  of  the  Master  of  the  Rolls  (Lord  Alimnley)^ 
in  Baynham  v.  Guy*8  Hospital^  (6)  (in  which  case  a  right  of  re- 
newal was  held  to  be  forfeited  by  the  laches  of  the  tenant)  seems  to 
demoliah  a  doctrine  which  goes  to  establish  a  perpetuity,  which  the 
lav  abhors.  Master  of  the  RoUs, — I  strongly  protest  against  the 
vgument  used  by  the  learned  judges  in  Cooke  v.  Booths  (c)  as  to 
construing  a  legal  instrument  by  the  equivocal  acts  of  the  parties 
and  their  understanding  upon  it ;  which  I  will  never  allow  to  affect 
my  mind.  That  case  was  sent  to  law  by  Lord  Bathurst  The 
leaned  judges  thought  fit  to  return  an  answer  to  the  Chancellor, 
that  the  legal  effect  was  a  perpetual  renewal,  upon  the  ground,  that 
bj  voluntary  acts,  which  the  parties  might  or  might  not  have  done, 
the  parties  themselves  had  put  a  construction  upon  it.  Mr.  J. 
W^  stated  that  as  his  only  ground ;  Lord  Mansfield  made  it  his 
chief  ground ;  but  that  ground  was  disapproved  by  Lord  Thurlow ; 
•odia^  I  think,  totally  unfounded.  I  never  will  construe  a  cove- 
P*nt  80.  I  never  was  more  amazed;  and  Mr.  J.  Wilson^  who 
A^ed  it  with  me,  was  astonished  at  it  When  it  came  back, 
^^  Bathurst  not  having  retained  the  great  seal  long  enough  for 
It  to  come  again  before  him,  it  came  to  liOrd  Thurlow^  who  said 
tlMt,  sitting  as  Chancellor,  when  he  asked  the  opinion  of  a  court  of 
l*^?  whatever  his  own  opinion  might  be,  he  was  bound  by  that  of 
%. court  of  law :  therefore  he  decreed  a  renewal,  but  said  he  should 
^  ^«y  glad  if  Mr.  Booth  would  carry  it  to  a  superior  tribunal. 
?^ci had  a  Gcmsultation,  and  I  wrote  to  Mr  B.  upon  it;  but  he, 
'^  only  tenant  for  life,  refused  to  appeal.  There  stands  the  case 
^  Coofe  V.  Booth.     I  see  I  have  put  a  note  upon  that  case  refer- 

^•)  5  fto.  p.  C.  5l9-«t.  (0  Cowp.  819.  f  Br,  R,  636. 

^*)  3  V«.  «95-98. 
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ring  to  TriiUm  v.  Footy  (a)  (in  which  case  it  was  hcdden  thst  i 
oDvenaixt  to  reneyf  under  the  same  covenant,  is  exclusive  of  lb 
covenant  of  renewal,)  which  is  a  positive  determination  against  tfai 
claim.  I  collect,  therefore,  from  these  cases,  this ;  that  the  Court 
in  England  at  least  lean  against  construing  a  covenant  to  be  for  i 
perpetual  renewal,  unless  it  is  perfectly  clear  that  the  covenun 
does  mean  it  Fumival  v.  Crewej  relied  on  in  Cooke  v.  Booths  hai 
dear  words  for  a  perpetual  renewal,  which  made  it  imposaiUe  tc 
construe  it  otherwise. 

One  in  consideration  of  5/.  8^.  in  nature  of  a  fine  and  of  a  ycari) 
rent  of  &.  9d.  demised  certain  grounds  with  the  buildings,  &&  fia 
twenty-one  years  with  a  proviso  for  distress,  if  the  reat  wert  in 
arrear  for  fourteen  days,  and  the  lessor  covenanted  at  the  endd 
eighteen  years  of  the  term,  or  before  on  request  of  the  le88ee,la 
grant  a  new  lease  of  the  premises  for  the  like  fine  for  the  like  tm 
of  twenty-one  years  at  the  like  yearly  rents  with  all  covcnatati, 
grants,  and  articles  as  in  that  indenture  contained ;  held  that  lUi 
covenant  was  satisfied  by  the  tender  of  a  new  lease  for  twenty^oai 
years,  containing  all  the  former  covenants  except  the  oovenanltffti 
future  renewal,  and  held  that  an  averment  that  theoorenaatili 
renewal  in  the  indenture  declared  on  correspondent  with  TaiiiNii 
other  leases  before  then  successively  made  by  the  owners  c^  the  m 
heritance  for  the  time  being  could  not  be  taken  in  aid  to 
the  meaning  of  the  indenture ;  for  supposing  such  evidence 
sible  in  any  case  where  the  renewals  had  been  uniformly  the  same; 
yet  non  constat  from  this  averment,  that  all  the  former  leases  doo: 
tained  the  same  covenants  for  renewal,  (b) 

Where  A.  H.  by  lease  covenanted  with  J.  R.,  his  lessee,  ^'thal 
the  said  J.  J{.,  his  executors,  administrators,  and  assigns,  shall  aac 
may,  from  time  to  time,  and  at  all  times  after  the  death  or  detflP 
mination  of  any  of  the  said  lives,  renew  his  lease  by  putting  in  anj 
other  life  in  the  room  and  place  of  the  deceased,  paying  one  pepper 
com  for  such  renewal,  provided  the  said  renewal  be  made,  or  ten 
dered  to  be  made,  within  six  months  after  the  life  drops,"  this  wai 
held  to  be  covenant  for  a  perpetual  renewal,  (c) 

So  a  covenant,  "  that  R.  P.,  his  heirs  and  assigns,  would  renen 

(a)  Cowp.  819.   2  Br.  R.  636.  (c)  Atkinson  v.  Pillaworth.    1  Ridgir 

(6)  Ipgulden  v.  May.    7  FabX,  237.   2     P.  C.  449. 
Smith  R.  269.  2  New  Rep.  C.  P.  4^19.  S.  C. 


3efct  .II;]  or  an  Cofidition,  S^c.  207 

the  lease,  upon  the  fall  of  any  of  the  original  cestui  que  vieSy  and 
instead  of  such  life,  insert  such  other  life  as  the  lessee  should 
■omiiiate,  and  that  he  should  do  so  as  often  as  any  of  the  lives  now 
nfintioDed,  or  hereafter  to  be  inserted,  should  happen  to  die,^  is  a 
eofenaat  for  a  perpetual  renewaL  (a) 

'  In  the.  case  o£  an  agreement  or  covenant  for  the  renewal  of  leases 
ca  lives,  it  is  necessary  that  the  lives  should  be  nominated.  (6) 

Where  the  lessee  had  omitted  to  nominate  his  heirs  within  the 
timejimited  by  the  covenant  for  renewal,  and  the  injury  sustained 
^  the  lessor  would  not  admit  of  compensation,  the  court  refused 
to  decree  a  renewal,  (c) 

The  court  of  equity,  also,  inclines  against  covenants  for  a  per* 
petaal  renewal,  unless  proved  to  be  clearly  intended ;  and  therefore 
hdd,  that  a  covenant  for  renewal,  under  the  like  covenants,  &c., 
ooold  not  be  construed  a  covenant  for  perpetual  renewaL  (d) 

A  contract  for  perpetual  renewal  will  be  specifically  executed, 
if denly  appearing;  but  is  not  to  be  inferred  from  a  general  pro- 
nnoafcNr  the  same  covenants.  The  construction  of  such  a  covenant 
■  the  same  in  equity  as  at  law,  and  is  not  to  be  affected  by  the  acts 
of  the  parties,  {e) 

A  bill  to  enforce  a  claim  of  perpetual  renewal  upon  usage,  sanc- 
tioned by  decrees,  and  upon  expenditure,  was  dismissed :  as  not 
supported  by  the  custom  of  the  country  or  contract ;  nor  within 
Ae  powers  of  the  lessor,  a  charitable  donation ;  nor  according  to  the 
t^QecoDstruction  of  the  decrees.  (/) 

IieBBee  for  years  becomes  bankrupt,  his  assignees  have  no  benefit 
<^a  covenant  for  renewal,  at  the  end  of  the  term,  (g) 

A  purchaser  from  a  tenant  in  tail,  with  notice  of  an  agreement 
by  him  to  renew  a  lease,  under  which  his  father,  as  tenant  for  life, 
bid  covenanted  to  renew,  is  bound  to  renew  accordingly.  (A) 

But  equity  vnll  not  decree  a  renewal  claimed  on  an  agreement 
'cvMDpaned  with  fraud,  (t)  And  where  a  lease  had  been  granted 
'fOQ  lives  renewable  for  ever,  with  a  nomine  pcsncB  in  case  of  the 

(«)  Pabner  v.  Hamilton,  2  Ridgw.  P.  C.        (/)  Watson  ▼.  Hemswoth  Hospital,  13 

*50.  Ves.  324. 

W  Peniknid  v.  Stokes,  2  BaU  &  Be.  68.        {g)  Vandenankor  v.  Desborongh,  2  Vem. 

(c)  M* Alpine  ▼.  Swift,  1  BaU.  &  Be.  285.  96. 

(fl  Koor  T.  ItAmy,  6  Vea.  322.    Tritton        (A)  Brook  v.  Bulkely,  2  Ves.  498. 
'•  ^oote,  2  Bio.  C  C.  636.  (i)  I>avi»  v-  Oliver,  1  Ridgw.  P.  C.  1. 

(*)  Iggulden  ▼-  May,  9  Ves.  325. 
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lessees  n^lect  to  renew,  equity  will  not  decvet  the  Iwior  ft»MM»i 
except  upcm  the  terms  of  paying  the  penalty,  (a)  » .*i^^ 

A.  holding  under  a  corporation,  (of  which  he  was  < 
in  the  habit  of  obtaining  renewals  on  favourable  temsi) 
JB.  at  a  certain  rent,  with  a  covenant  to  renew  at  the 
often  as  the  corporation  should  renew  to  him.  The  corporataarit  at 
length  raised  the  rent  payable  by  ii.,  yet  it  was  held  that  hm  was 
bound  to  renew  to  B.  on  the  same  terms  notwithstanding.  (6) 

The  lessee  of  a  church -lease  made  a  sub-leas^,  and 
renew  as  long  as  he  could  procure  a  renewal  of  his  own 
his  lessors,  he  also  covenanted  to  make  all  proper  applicatia>i  to 
procure  such  renewal.     The  sub-lessees,  on  their  part, 
to  pay  double  the  rent  which  should  be  demanded  by  the 
chapter,  and  to  pay  300/.  of  the  fines  on  each  septennial 

After  renewal  for  one  hundred  and  fifty  years  at  the  old  i^^ 
and  increasing  fines,  the  sub-lessees  agreed  to  advance  samM^ 
more  than  the  300/.  towards  the  fine,  and  take  a  covenant  thM»^4l 
case  of  too  great  an  advance  of  rent,  they  should  have  an  optioAio 
refuse  the  renewaL  On  this,  the  inunediate  lessee  endeavonrwi'ls 
procure  a  renewal  from  the  dean  and  chapter  at  a  small  fiiM^  Imt 
at  an  increased  rent.  On  a  bill  by  the  sub-lessees,  the  court  de- 
creed a  renewal  at  the  old  rent  and  large  fine,  on  whidi  tsnu.tke 
dean  and  chapter  were  willing  so  to  renew,  (c) 

Where  a  lease  contained  a  covenant  for  perpetual  renewal,  a  s^ 
cific  performance  was  refused  under  circumstances  of  gross-  ladboy 
and  wliere  there  has  been  such  an  alteration  in  the  property,  aa  dist 
it  could  not  be  enjoyed  according  to  the  stipulations,  (d)  ■ 

A  custom  to  renew  copyholds  for  Uves,  can  only  be  on  paymeit 
of  certain  fines,  (e) 

A  landlord  who  does  not  litigiously  oppose  a  covenant  for  i^ 
ncwal,  is  entitled  to  his  costs.  (/) 

Tenant  right  of  renewaL — It  has  long  been  an  established  pn»- 
tice  to  consider  those  who  are  in  the  possession  of  lands  under  leaKi 
for  lives  or  years,  particularly  from  the  crown,  -colleges,  be;  U 

'd)  Doneraile  v.  Chartres,  1  Ridgw.  P.  {d)  City  of  London  ▼.  Mitfirad*  14  VfP> 

C.12«.  41. 

(6)  Erans  v.  Walshe,  2  Scho.  and  Lef.  (e)  Wharton  r.  King.  3  Aiistr.€69. 

419.  (/)  Doneraile  v.  ChtrtiM,  1  Riilfir^  P* 

(r)  Hone  t.  Davis,  f  Dow.  P.  C.  5-16.  C.  137. 
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4MBig  «B  iBtemt  beyond  the  subntdng  term ;  and  this  hiterest  is 

OMially  dencmiinatdd  *'  the  tenaDtright  of  renewal,'"  which  though 

ly  vcvtMA  or  eren  oontingent  estate,  there  being  no  means  of 

I  renewal,  yet  is  so  adverted  to  in  all  transactions  relative 

40  lanehold  property,  that  it  influences  the  price  in  sales,  and  is 

.'oAaii  an  indacement  to  accept  of  it  in  mortgages  and  settlements. 

. '-  Sor  cases  on  this  subject  we  refer  tor  the  cases  cited  below,  (a) 

cautkning  the  reader  at  the  same  time  against  an  implicit  reliance, 

m  the.  Authority  in  points  applicable  to  English  law,  of  the  Irish 

^Rdiidi  turned  (as  has  been  observed)  on  a  local  equity. 

By  Ae  statute  4  G.  2,  c.  ^.  which  recites,  that  whereas  many 

hold  considerable  estates  by  leases  for  lives  or  years,  and 

out  die  same  in  parcels  to  several  under-tenants,  and  whereas 

of  those  leases  cannot  by  law  be  renewed  without  a  surrender 

.nC  all.  the  onderJeases  derived  out  of  the  same,  so  that  it  is  in  the 

;fomr  of  any  such  under-tenants  to  prevent  or  delay  the  renewing 

'«£:lfaB  principal  lease,  by  refusing  to  surrender  their  under-leases, 

•MlirillMtending  they  have  covenanted  so  to  do,  to  the  great  preju- 

•dlsK'of  their  immfdtate  landlords  the  first  lessees;  for  preventing 

.Mchi:  inconveniences,  and  for  making  the  renewal  of  lealtos  more 

msf  SofT  the  future,  it  is  enacted,  that  in  case  any  lease  shall  be 

dulyiiorrendered  in  order  to  be  renewed ;  and  a  new  lease  made 

and  executed  by  the  chief  landlord  or  landlords,  the  same  new  lease 

ihaH,  without  a  surrender  of  all  or  any  of  the  under-leases,  be  as 

^gaod  and  valid  to  all  intents  and  purposes  as  if  all  the  under-leases 

derived  thereout  had  been  likewise  surrendered  at  or  before  the 

taking  of  such  new  lease ;   and  every  person,  &c.  in  whom  any 

MtBte  for  life  cv  lives,  or  for  years,  shaD  be  vested  by  virtue  of  such 

new  leaae,  and  his,  &c.  executors  and  administrators  shall  be  entitled 

lo  the  rents,  covenants,  and  duties,  and  have  like  remedy  for  the 

recovery  thereof,  and  the  under-lessees  shall  hold  and  enjoy  the 

nrwnBgrn,  lands,  and  tenements,  in  the  respective  under-leases  com- 

fiiaedy  as  if  the  original  leases,  out  of  which  the  respective  under- 

kues  are  derived,  had  .Ixsen  still  kept  on  foot  and  continued ;  and 

the  chief  landlord  and  landlords  shall  have  the  same  remedy  by 

Htltnmmd  entry  upon  the  messuages,  &c.  for  rents,  &c.  reserved 

(■)  BcCtoTwyrCh  v-  Dmb  of  St.  Paurt.  Bateman  v.  Murray.  5  Br.  P.  C.  fO. 
1  if,  P.  C.  f  40.  Rmw  t.  Wonopp.  Ibid.  Vioars  t.  CoklDagk,  Ibid.  St.  Tritton 
^1.    Ptadnd  v.  Grifith.      Ibid.  314.    v.  Foot.    2  B.  R.  635. 
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by  such  new  lease,  so  as  the  same  exceed  not  those  reserved  in.tlie 
lease  out  of  which  such  under-lease  was  derived,  as  they  wouU 
have  had  in  case  such  former  lease  had  been  still  oontinued^  ix  :tbe 
under-lease  had  been  renewed  under  such  new  principal  lease.  «.  61 

4.  Termination  by  cancelling  the  Deed. — A  fourth  means  where- 
by a  lea^  may  be  [or  rather  might  have  been]  determined,  is.bj 
cancelling  tlie  deed  by  which  it  is  granted. 

Whatever  doubts  may  have  been  formerly  entertained  as  to  the 
effect  of  erasing  or  otherwise  cancelling  a  lease  for  years,  now,  smce 
the  Statute  of  Frauds  and  Perjuries,  stat  S9  C  2.  c.  S.  whidi 
makes  all  leases  for  above  three  years  to  have  only  the  fonse  and 
effect  of  leases  at  will,  unless  they  be  in  writing,  and  signed  by  A$^ 
party,  &c.  the  deed  or  writing,  whereby  such  lease  is  made,  seemii 
to  be  of  the  same  essence  as  the  lease  itself,  and  therefore  the  jcape, 
celling  or  destruction  of  that  seems  to  destroy  and  avoid  the  leUR 
itself,  because  it  destroys  all  evidence  allowed  by  law  for  the  svp* 
port  thereof:  though  in  such  case  Chancery  frequently  sets  up.ljbf; 
lease  again,  or  decrees  the  party  to  execute  a  new  one  for  the  refjr. 
due  of  the  term ;  which  is  not  against  the  prohibition  of  the  act  f 
because  there  was  once  a  good  and  effectual  lease  made  pursnanltto 
the  statute. (a)  l^.,„. 

Though  that  statute  excepts  leases  not  exceeding  the  tern^  of 
tlu'ee  years,  yet  even  these  are  not  absolutely  excepted ;  for  it  goes 
on,  not  exceeding  the  term  of  three  years  from  the  making  thereof^ 
whereupon  the  rent  reserved  to  the  landlord  during  such  term  sbsU 
amoimt  unto  two-third  parts  at  least  of  the  full  improved  value  o£ 
the  thing  demised,  and  that  no  leases,  estates,  or  interests  either  of 
freehold  or  terms  for  years,  or  any  uncertain  interest,  not  beii^ 
copyhold  or  customary  interest  of,  in,  to,  or  out  of  any  messuage9» 
manors,  lands,  &c.  shall  be  assigned,  granted,  or  surrendered, 
unless  it  be  by  deed  or  note  in  writing  signed  by  the  party  so 
assigning,  granting,  or  surrendering  the  same,  or  their  agents 
thereunto  lawfully  authorized  by  writing,  or  by  act  and  operation 
of  law. 

Since  the  above  statute,  therefore,  it  should  seem  that  a  deec^ 
or  statute  cannot  be  determined  by  cancellation  of  the  indenture 9 
for  that  the  surrender  by  deed  or  note  in  writing  was  especially 
j)rescribed  in  lieu  thereof. 

(a)  Bac.  Abr.  tit.  L<iase».  (F) 
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The  mere  cancelling,  in  fact,  of  a  lease,  is  not  a  surrender  of'  the 
teroi  thereby  granted,  within  the  Statute  of  Frauds^  which  require^i 
such  surrender  to  be  by  deed  or  note  in  writing  or  by  act  or  opera- 
doti  of  law.  (a) 

5.  TermifuUion  by  condition  indorsed, — A  lease  may  also  be 
deiermined  by  force  of  a  condition  indorsed  upon  the  back  side 
thereof,  if  it  be  before  the  sealing  and  delivery  ;  as  well  as  by  force 
of  a  c<mdiiion  within  the  deed,  {b) 

A  proviso  in  a  lease  for  twenty-one  years,  that  if  either  of  the 
pnties  shall  be  desirous  of  determining  it  in  seven  or  fourteen  years, 
it  riiidl  be  lawful  for  either  of  them,  his  executors,  or  administrators, 
»  to  do,  npon  twelve  months^  notice  to  the  other  of  them,  his 
hsift,  executors,  or  administrators,  extends  by  reasonable  intends 
ment,  to  the  devisee  of  the  lessor,  who  was  entitled  to  the  rent  and 
fHrersion.  (e) 

It  i«  now  clearly  held,  that  to  avoid  the  consequences  of  bank- 
raptcy,  a  landlord  may  take  a  clause  that  the  lease'  shall  determine 
OD  the  bankruptcy  of  the  tenant ;  and  many  prudent  men  take  such 
a  cbuse.  (d) 

61  Termination  by  forfeiture  of  the  Lease, — The  sixth  and  last 
node  by  which  a  demise  may  be  determined  is  by  forfeiture  of  the 
fcaie. 

Any  act  of  the  lessee,  by  which  he  disaffirms  or  impugns  the 
tide  cf  his  lessor,  occasions  a  forfeiture  of  his  lease ;  for  to  every 
ktte  fbe  law  tacitly  annexes  a  condition,  that  if  the  lessee  do  any 
ddng  that  may  affect  the  interest  of  his  lessor,  the  lease  shall  be 
toid^  and  the  lessee  may  re-enter ;  besides  every  such  act  neces- 
nrily  determines  the  relation  of  landlord  and  tenant;  since  to 
dini  under  another,  and  at  the  same  time  to  controvert  his  title,  to 

dfect  to  hold  under  a  tease,  and  at  the  same  time  to  destroy  that 

^ttwwt  out  of  which  the  lease  arises,  would  be  the  most  palpable 

itoaristency.  (e) 
A  lessee  may  thus  incur  a  forfeiture  either  by  an  act  in  paiSy  or 

^  matter  of  record.     By  matter  of  record :  where  he  sues  oiit  a 

^l  or  resorts  to  a  remedy  which  claims  or  supposes  a  right  to  the 

M  Roe  d.    Berkeley  ▼.  Arcbbisbop        (e)  Roe  d.  Bamford  r.  Hayley.  U  East* 
^  York.  6  East.    86.   2  Smith  R.  166.    464. 
'^•C.  ^j)  Church  v.  Brown.  15  Ves.  2")B-G8. 

(*)  Criffin  r.  Stanhope.  Cro.  Jac.  4.M-6.        (e)  Bac*  on  Leases.  1  ly. 

p2 
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freehold ;  or  where  in  an  action  by  his  lessor,  grounded  upon^llici 
lease,  he  resists  the  demand  under  the  grant  of  a  higher  interciijv^ 
the  land ;  or  where  he  acknowledges  the  fee  to  be  in  a  stnuq^: 
for  having  thus  solemnly  protested  against  the  right  of  liis  lessxy 
he  is  estopped  by  the  record  from  claiming  an  interest  undar  hSK 
By  act  in  pais:  as  where  he  aliens  the  estate  in  fise,  vluch 
however,  (except  the  king  be  in  remainder  or  reversion,  in  wjndb 
case  a  feoffment  in  fee  will  effect  it,)  must  be  by  feofiinent  wid^ 
livery;  for  that  only  operates  upon  the  possession,  and  affects  .a 
disunion ;  it  cannot  be  by  grant,  or  any  conveyance  operating  only 
on  the  grantor^s  interest,  and  passing  only  what  he  may  lawfidty 
part  with ;  nor,  consequently,  can  it  be  of  things  lying  in  grant;:;  m 
lease  by  the  tenant  for  more  years  than  he  has  in  the  land  is  still 
more  venial ;  because  it  is  only  a  contract  between  him  and  Sub 
under-lessee  (or  rather  assignee)  which  cannot  possibly  prejudite 
the  interest  of  the  original  lessor,  and  does  not  even  pretendils 
usurp  or  touch  the  freehold  or  inheritance,  (a)  nt^n 

A  forfeiture  by  tenant  for  years  in  levying  a  fine,  not  btffing 
been  taken  advantage  of  by  the  entry  of  the  then  reversiontf  to 
avoid  the  lease,  cannot  be  taken  advantage  of  after  the  ngvefttai 
has  been  conveyed  away,  so  as  to  recover  the  estate  in  ejectnMil 
from  the  tenant,  upon  the  several  demises  of  the  grantor  aflri 
grantee  of  such  reversion.  (6 ) 

A  forfeiture  is  also  incurred  by  tlie  breach  of  express  or  convex- 
tionary  conditions ;  for  the  lessor,  having  the  jus  disponendi,  tnaij 
annex  whatever  conditions  he  pleases  to  his  grant ;  provided  they 
be  not  illegal,  unreasonable,  or  repugnant  to  the  grant  itself,  and 
upon  the  breach  of  these  conditions  may  avoid  the  lease,  (c) 

Therefore,  though  it  has  been  held  that  a  lessee  might  make 
a  feoffment,  and  that  notwithstanding  the  presence  of  the  lessor,  for 
that  the  lessee  has  the  possession  and  may  dispose  of  it,  yet  it  was 
an  extinguishment  of  the  lease,  and  the  lessor  might  enter  for  tlife 
forfeiture,  (d) 

A  term  for  years,  conditioned  to  be  void  upon  nonpcrfonnancjs 
of  certain  acts,  becomes  void  without  entry ;  but  if  a  landlord  dis- 

(a)  Bac.  on  Leases.  119.  1S5-7.  Goodright  d.  Waller    y.   Davidi. 

(fc)  Fen  d.  Matthews  v.  Smart.  12  East.  Cowp.  805. 

*44.  (d)  Read  v.  Erington.  Cro.  Eliz.3ei-St« 
(c)  Roe  d.  Hunter  v.  Galliers.  2  T.  R. 
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peoBes  with  the  performance  of  a  condition,  he  cannot  insist  upon  a 
&r£atmne  for  the  non-performance,  (a) 

An  injunction  will  be  granted  to  restrain  the  breach  of  a  restrio- 
tnre  covenant,  secured  by  the  forfeiture  of  the  lease  and  a  pe^ 
Ddtjr.  (b) 

The  law  however  will  always  lean  against  forfeitures,  as  Courts 
of  equity  relieve  against  them  :  and  as  Courts  adhere  strictly  to  the 
{Rose  words  of  the  ccmdition  in  order  to  prevent  a  forfeiture ;  so, 
where  a  forfeiture  has  manifestly  been  committed,  they  will  not 
iBow  the  lessor  to  take  advantage  of  it,  if  they  find  that  he  has 
afterwards  done  any  act  that  amounts  to  a  waver  of  it ;  as  by  ac- 
ceptance of  rent  due  after  the  forfeiture  incurred,  or  action  brought 
to  recover  the  same,  (c) 

Forfeitures  of  leases  stand  on  the  same  ground  with  forfeitures 
of.oepyholds;  and  there  are  a  great  many  cases  in  the  old  books, 
where  it  is  held,  that  a  mere  knowledge  and  acquiescence  in  an  act 
constituting  a  forfeiture,  does  not  amount  to  a  waiver,  but  there 
must  be  some  act  affirming  the  tenancy,  (d) 

Where  a  copyholder  has  been  admitted  to  a  tenement,  and  done 
fealty  to  the  lord  of  a  manor,  he  is  estopped  in  an  action  by  the 
latA  for  a  forfeiture  from  showing  that  the  legal  estate  was  not  in 
the  lord  at  the  time  of  admittance,  (e) 

The  forfeiture  must  be  known  to  the  lessor  at  the  time,  in  order 
lo  lender  his  acceptance  of  rent  or  any  other  act  a  waiver ;  (/)  for  it 
haa  been  established  in  many  cases,  that  the  acceptance  of  rent 
AmU  not  opeacate  as  a  waiver  of  the  forfeiture,  or  as  a  confirmation 
of  the  tenancy,  unless  the  landlord  has  notice  that  a  forfeiture  was 
incurred  at  the  time,  (g) 

It  is  also  necessary  some  positive  act  of  waiver  should  take  place. 
If  a  lessee  for  years  exercise  a  trade  on  the  demised  premises,  by 
wUdh  his  lease  is  forfeited,  the  landlord  does  not,  by  merely  lying 
by  and  witnessing  the  act  for  six  years,  waive  the  forfeiture,  some 
positive  act  of  waiver,  as  receipt  of  rent,  is  necessary.  But  if  he 
parmit  the  tenant  to  expend  money  in  improvements,  it  is  a  ground 

'  (if)  FrMmanr.  Boyle,  ^  Ridgw.P.C.r9.        (e)  Doe  d.  Nepe«n  v.  Budden,  5  Barn. 

(6)  Bttivtt  V.  Blagrave,  5  Yea.  655.  and  Aid.  6^6.  1  Dowl.  and  Ryl.  243  S.  C. 

(#)  Bull.  N.P.  96.  Doe  d.  Tarrant  v.        (^•)  Matthews  v.Whetton,Cro.  Car.  J33-4. 

Uellier.  3  T.  R.  169-70.  Doe  d.  CUeny  v.  Batten,  Cowp.  «43-47. 
•  (^  Dof  4«  Sheffud  y.  Alko.  3  Taunt.        (jr)  Roe  d.  Grogson  v.  Harrison,  2  Durnf. 

78-81.  per  Heath,  J.  and  East,  425-31. 
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for  application  to  a  court  of  equity  for  relief;  and  ]C-8eeDi»al8»  to 
be  a  circumstance  from  which  a  jury  may  premime  a  wahrer  of  >llie 
forfeiture,  (a)  -    '•  ^ 

8o)  when  it  is  said  that  a  forfeiture  may  be  waived,  it  mmt  be 
imderstood  to  apply  to  those  cases  in  which,  by  the  terms  of- die 
contract,  the  estate,  upon  the  tenant  doing  or  fiuling  to  dcr  that 
which  he  has  stipulated  to  abstain  from  or  to  perfbnny  is  detenuA- 
aUe,  and  not  where  it  absolutely  determines:  for,  it  is  to  be 
observed,  that  where  the  estate  or  lease  is  ipso  factn  void  by -the 
condition  or  limitation,  no  acceptance  of  rent  afterwards  cask  mab 
it  to  have  a  continuance,  otherwise  it  is  of  an  estate  or  lease  voidifale 
by  entry. (6)  .y\* 

If  A.  tenant  for  life  subject  to  forfeiture,  remainder  oiver  to' JH 
lease  to  C*.  for  a  term,  and  afterwards,  apprdiending  that  lie-  lin 
forfeited,  acquiesce  in  U%  claim  to  and  receipt  of  the  rent  from  >0i^ 
his  executor  may,  on  showing  that  he  acquiesced  under  afidse  oppi^^ 
hension,  recover  from  C.  the  amount  of  the  rent  erroneoody  |iaU 
to  B.;  for  in  order  to  constitute  a  confirmation  of  the  payiibili 
some  act  must  appear  to  have  been  done  by  A.  with  knowledge  irf 
his  own  situation. — Suppose,  said  Mr.  J.  Butter^  that  one  disiftiab 
another  of  an  estate  and  continues  in  possession  of  tfie  rents  sad 
profits  with  the  knowledge  of  tlie  disseisee,  will  any  body  say^thitt 
the  disseisee  shall  riot  recover  against  the  tenant  ?  (r) 

If  to  trespass  by  a  tenant  against  liis  landlord  for  turning  him 
out  of  possession,  the  defendant  pleads  a  fact  by  which  the  leaK 
was  forfeited,  and  the  plaintiff*  replies  generally  de  injuria; 
when  the  fact  is  proved  by  which  the  lease  was  forfeited,  the  plain- 
tiff* cannot  give  in  evidence  a  waiver  of  the  forfeiture ;  but  he  ought 
to  have  replied  this  specially,  in  avoidance  of  the  plea,  (rf) 

Of  Leases  in  reversion, — With  respect  to  leases  in  reversion,  it  is 
to  be  observed  that  "  all  cases  where  there  is  a  particular  estate 
out,  are  leases  in  reversion.""  (e) 

Tlius  if  one  let  a  manor  for  thirty  years,  and  the  next  day  let  it 
to  another  for  forty  years  to  commence  from  Michaelmas  next  after 
the  date,  this  passes  a  reversionary  interest ;  for  the  lease  being  fiMr 

(a)  Doe  exdim.  SlieppHrd  v.  Allen,  :>        (<)  Williams  v.  Bartholomew.  1  B.&P. 
Taunt.  7S-81.  per  Heath,  J.  326. 

(fc)  Kinnorsly  v.  Orpe.  Doug.  56-7,  8.        {H)  Warrnll  v.  Clare,  2  Campb.  6«9. 

(/')  Goodtitle    d.   C larger    v.  Fanncan 
Doug.  h6j-6b. 
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jetii  is  a  chattel  whieh  may  well  expect  or  wait ;  and  if  I  have  a 
mtdn  fec^  I  may  grant  it  for  years  to  commence  at  Miohaielmaa; 
&r  an  estate  doth  not  pass,  but  an  interest. 

«iSoy  »  huaband  may  make  a  lease  of  lands  held  in  joint-tenancy 
with  his  wife,  to  commence  after  his  death,  and  it  will  be  good  though 
ibr  wife  surviye :  for  the  husband  having  an  interest  to  dispose  of 
in- Us  life,  he  might  dispose  of  all  the  term,  and  it  should  bind  the 
life;  ao  when  he  hath  disposed  by  an  act  executed  in  his  life  of  the 
interest  of  the  term,  and  hath  created  a  term  in  interest,  this  is  as 
good  as  if  he  had  granted  all  the  term,  {a) 

As  to  the  manner  of  making  such  leases  for  years  where  there  in 
a  prior  lease  or  estate  then  in  being,  they  cannot  be  made  by  parol 
lAase;  for  independent  of  the  Statute  of  Frauds,  a  deed  is  of  the 
fSly  CBsence  of  the  grant  of  a  reversion,  or  reversionary  interest,  and 
wkkottt  it  no  reversion  or  reversionary  interest  can  pass  out  of  the 
ksigr.  Such  leases  therefore  must  be  made  by  either  deed-poll,  or 
iidcntun.  (ft) 

rnlf  one  make  a  lease  for  life,  and  afterwards  grant  that  the  lands 
inpversiQii  shall  remain  to  another  for  twenty-one  years  after  the 
4mth  of  the  tenant  for  Ufe,  these  words  are  sufficient  to  pass  a  re- 
incnkmary  interest  by  way  of  future  lease  without  attornment, 
dtfxigh  there  is  not  the  word  ^^  demise,'*^  or  any  other  word  usual  or 
proper  to  describe  a  lease  for  years  by ;  for  here,  being  words  suf- 
ficient to  prove  a  present  contract  for  the  reversionary  interest  of 
these  lands,  after  the  estate  for  life  determined,  these,  in  case  of  a 
leise  fbr  years,  which  is  but  a  contract,  are  in  themselves  sufficient, 
and  adequate  to  any  other  form,  (e) 

A  lease  in  reversion  of  several  parcels  of  land,  made  to  commence 
on  the  happening  of  several  contingencies,  shall  (as  has  been  ob- 
rcd)  take  effect  and  commence  respectively  as  those  contingen- 
happen.  (d) 
If  one  had  made  a  lease  for  life,  or  for  eighty  years,  if  the  lessee 
dndd  so  long  live,  and  after  by  indenture  let  the  same  lands  to 
^■Dther  for  years  to  begin  presently,  and  then  the  first  lease  deter- 
■SQed  by  death,  surrender,  or  forfeiture,  the  second  lessee  should 
^e  the  lands  in  possession  presently  for  the  residue  of  the  years, 
because  such  second  lease,  by  reason  of  the  estoppel,  took  effect 

W  Gnu©  V.  Locjoft,  Cro.  EHz.  287.  (r)  Ibid.  (K.) 

M  Btc.  Abr.  tit.  Leases.  (N.)  {d)  Veal  v.  Roberts,  Cro.  Elix.  199. 
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between  die  parties  presently,  and  therefore  diall  coftie  in  pdda^s- 
akm  -whenever  the  first  lease  is  out  at  the  way ;'  but  if  such  acu6«t 
lease  had  been  only  by  deed-poll,  there  must  have  been  an  attoMi- 
ment  to  have  made  it  good  as  a  grant  of  the  reversion,  as  theii^ 
must  likewise  in  the  other  case,  where  it  was  made  by  indentoie; 
and  without  such  attornment  the  second  lease  could  only  have  taken 
effect  in  possession  upon  the  determination  of  the  first  lease  by  the* 
death  of  the  lessee  according  to  the  express  limitation ;  and  not  upeo' 
any  sooner  or  other  determination  by  surrender,  forfeiture,  or  othefi-' 
wi8e.(«)  "*' 

The  nature  af  a  lease  in  reversion  we  have  more  pertieuhalylezp 
plained  in  Chap.  III.  Sect  VII. 

Of  Attornment. — Touching  the  subject  of  attornment,  (wfclidi 
now  exists  scarcely  in  any  case,)  it  may  be  well  to  observe,  that  tAa 
the  statute  quia  emptores  terrarum  {b)  was  passed,  by  which  ftA>' 
infeudation  was  prohibited,  it  became  necessary  that  when  the  ife- 
versioner  or  remainder-man  after  an  estate  for  years,  fi>r  lilfe^-rt^ 
in  tail,  granted  his  reversion  or  remainder,  the  particular  tetHM 
should  attorn,  or  consent  to  pay  his  rent,  &c.  to  the  grantee.  ^tWk 
necessity  of  attornment  was  in  some  degree  diminished  by  ttit 
Statute  of  Uses,  (c)  as  by  that  statute  the  possession  was  immedi-' 
ately  executed  to  the  use ;  and  by  the  Statute  of  Wills,  by  whidJ 
the  legal  estate  is  immediately  vested  in  the  devisee :  attornments 
however  are  now  rendered  almost  unnecessary  in  any  case,  by  the 
Statute  of  Ann.^  which  enacts  that  all  grants  and  conveyances  of 
manors,  lands,  rents,  reversions,  &c.  by  fine  or  otherwise,  shall  be 
good  without  the  attornment  of  the  tenants ;  but  notice  must  be 
given  of  the  grant  to  the  tenant,  before  wliich  he  shall  not  be  pre- 
judiced by  payment  of  any  rent  to  the  grantor,  or  of  breach  of  the 
condition  for  non-payment,  (rf)  Also,  by  stat.  ll  G.  II.  c.  19-  at- 
tornments of  lands,  &c.  made  by  tenants  to  strangers  claiming  tide 
to  the  estate  of  their  landlords  shall  be  null  and  void,  and  their  land- 
lord''s  possession  not  affected  thereby:  the  statute,  however,  does 
nof  extend  to  vacate  any  attornment  made  pursuant  to  a  judgment 
at  law,  or  with  the  consent  of  the  landlord ;  or  to  a  mortgagee  on  a 
f(Mrfeited  mortgage. 

(a)  Bac.  Abr.  tit.  Leases.  (N.)  {d)    Vide    34    &    35   H.   8.    c.   5.    4 

(h)  18  E.  1.  St.i.  Ann.  16.  s.  9.   Birch  v.  Wright.  IT.  R. 

(r)  'JMI.  8.  c.lO.  .378. 
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.Whttre.  reBOt  is  paid  by  succeeding  tenants,  after  an  adverse  pos- 
Miiottof  twenty^three  years,  it  does  not  amount  to  an  attornment, 
mAesB  the  consent  or  at  least  the  knowledge  of  the  landlord  can  be 
slKnni.(a) 

There  is  an  equity  for  the  landlord,  against  whom  judgment  had 
bMm  obtained  in  ejectment  by  his  own  negligence,  to  restrain  his 
t^nantH,  and  those  to  whom  he  had  attorned,  from  setting  up  the 
leMe  against  his  ejectment,  though  a  year  and  three  quarters  of  the 
term  were  unexpired,  and  it  is  not  necessary  that  the  ejectment 
ihould  be  brought  before  the  bill  actually  filed.  (6) 

Cf  Estoppel. — Lecisea  for  years  sometimes  enure  by  way  of  estop- 
felf  which  word  signifies  an  impediment  or  bar  to  a  man^s  invali- 
datag  his  own  solemn  act 

Therefore,  if  one  make  a  lease  for  years,  by  indenture,  of  lands 
licran  he  hath  nothing  at  the  time  of  such  lease  made,  and  after- 
ward purchase  those  very  lands,  this  shall  make  his  lease  as  good 
md  unavoidable  as  if  he  had  been  in  tlie  actual  possession  and  seisin 
tfi^reof  at  the  time  of  such  lease  made ;  because  he  having  by  in- 
fanliire  expressly  demised  those  lands,  is  by  his  own  act  estopped 
wd  ooDcluded  to  say  that  he  did  not  demise  them,  and  if  he  cannot 
iver  that  he  did  not  demise  them,  then  there  is  nothing  to  impeach 
the  validity  of  the  indenture,  which  expressly  affirms  that  he  did 
dcniae  them,  and  consequently  the  lessee  may  take  advantage 
tbenof,  whenever  the  lessor  comes  to  such  an  estate  in  those  lands 
aa  IB  capable  to  sustain  and  support  that  lease ;  for  an  estoppel  that 
9fioi»the  ifiterest  of  the  landj  shall  run  with  it  ifito  whose  hands 
mmt  the  land  comes,  (c) 

But  if  it  appear,  by  recitals  in  the  lease,  that  he  had  nothing  at 
die  time  of  the  demise,  and  afterwards  he  purchases  the  lands  as 
iComaid,  that  will  not  enure  by  estoppel,  {d) 

This  estoppel  by  indenture  is  so  mutual  and  reciprocal,  that  if  a 

mm  take  a  lease  for  years  by  indenture  of  his  own  lands,  whereof  ho 

Innielf  is  in  actual  seisin  and  possession,  this  estops  liim  during  the 

^vn  to  say  that  the  lessor  has  notliing  in  the  lands  at  the  time  of 

Atkeie  made,  but  that  he  himself  or  such  other  person  was  then  in 

(•)  Meredith  v.  Gilpin,  6  Price,  I'W.  Raym.  1048.  S.  C.  1  Salk.  «76.  Goodtitlo 

(k)  Baker  t.  iMellish,  10  Ves.  54i.  d.  Faulkner  v.  Morse,  3  T.  K.  365-71. 

(Ofiic.  Abr.  tit.  Leastt«.  (().)  Trevivan  (r/)  Herniitage  v.Tomkiutf,  1  Ld.  Raym. 

^.  Uwreacc,  #i  MckI.  '2.i8.    b.  C.     J  Ld.  72i>. 
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actual  seisin  and  possession  thereof ;  for  by  aoceptMoe  thtceirf^Jiy 
indentiire»  he  is  for  the  time  as  perfect  a  lessee  for  ye#r^  as  if:  (tm 
lessor  had  at  the  time  of  making  thereof  the  absdute  fee  aod^iiif 
heritance  in  him.  But  if  such  lessee  of  his  own  lands,  being  ejaotid 
by  the  lessor,  should  bring  an  ejectment,  and  the  lessor  should  plfftd 
not  guilty,  and  give  the  lease  and  some  matter  of  forfeiture  ihem^ 
in  evidence  to  support  liis  plea,  without  pleading,  and  relying  on  itfae 
estoppel,  and  the  ]ury  should  find  the  special  matter,  our.  thatiihe 
defendant  had  nothing  in  the  lands  at  the  time  of  such  leaae  madc^ 
but  that  the  plaintiff  himself  was  then  in  actual^sin  and  possenai 
thereof,  whether  the  Court,  upon  this  verdict,  are  bound  to.adjp^ 
according  to  the  truth  of  the  case,  namely,  that  such  lease  by-opn 
who  had  then  nothing  in  the  lands  was  void ;  or  if  they  are  tQiHd^ 
judge  according  to  the  law,  working  by  way  of  estoppel  upoa  Wflh 
lease  by  indenture,  seems  to  be  a  doubt  upon  the  booka;;  )i||t 
Lord  Coke  lays  it  down  for  a  rule,  that  the  jury  do  well  to  findtfae 
truth,  viz,  that  the  lessor  had  then  nothing  in  the  land  i  but  Aes 
upon  sudi  finding,  the  Court  is  to  adjudge,  according  to  theiopfK# 
tion  of  law  upon  the  estoppel  wrought  to  both  piirties  by  the  in^kft? 
ture,  that  they  are  bound :  and  this  see];ns  to  be  the  better  opiiupi^(9) 

Therefore  in  debt  for  rent  upon  an  indenture,  if  the  deffuriimt 
plead  nil  debet,  he  cannot  give  in  evidence  that  the  plaintiff  had  .no- 
thing in  the  tenements,  because  if  he  had  pleaded  it  specially,-  the 
plaintiff  might  have  replied  the  indenture,  and  estopped  him,  or 
might  demur,  for  the  declaration  being  on  the  indenture,  the  estop^' 
pel  appears  on  record.  But  if  defendant  plead  nihil  kahuit^  <J<c.  and 
the  plaintiff  will  not  rely  on  the  estoppel,  but  reply  kabuit,  thejuiy 
shall,  find  the  truth. {/>) 

But  if  such  lease  for  years  were  made  by  deed-poll  of  landi^ 
wlierein  the  lessor  had  notliing,  tliis  would  not  estop  the  lessee  to 
aver  that  the  lessor  had  nothing  in  those  lands  at  tlie  time  of  the 
lease  made,  because  the  deed-poll  is  only  the  deed  of  the  lessor,  and 
made  in  the  first  or  third  person ;  whereas  the  indenture  is  the  deed 
of  both  parties,  and  both  are,  as  it  were,  put  in  and  sliut  up  by  the 
indenture.  This  however  is  where  both  parties  seal  and  execute  the 
indenture  as  they  may  and  ought,  for  otherwise,  if  the  lessor  only 

(/i)  Bac.  Abr.  tit.  Leases.  (0.)  Trevivan    d.  Faulkner  v.  Morse,  3  T.  R.  S65-71. 
V.  Lawrence,   rt   Mod.   258.  S.  C    S?  Ld.         (/»)  HuU.  N.P.  170.  Kemp.  v.  Goodil, 
Uavm.  1018.  S.  C.  1  Salk.  i>76.  Goodtifle     i>alk.  '277.  .S.  C.  i^  Ld.  Ra>Tii.  115L 
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4Bil  «iid  execute  it,  the- lessee  seemg  to  be  no  mpre  eonoluded  tban 
if-tbe  lease  were  by  deed-poll ;  for  it  is  only  the  sealing  and  de» 
livery  of  the  indenture  as  his  deed  that  binds  the  lessee,  and  not  his 
bring  barely  named  therein,  for  so  he  is  in  the  deed-poll ;  but  that 
beii^  only  sealed  and  delivered  by  the  lessor,  can  only  bind  him, 
nd  mot  die  lessee,  who  is  not  to  seal  and  execute  it :  yet  it  diould 
aaeiB  that  sudi  lease  by  deed-poll  binds  the  lessor  himself  as  much 
as  if  it  were  by  indenture,  because  it  is  executed  on  his  part  with 
dw  voy  same  solenmity,  and  therefore  it  should  seem  he  is  bound 
\ff  such  lease  by  way  of  estoppel,  (a) 

-  Estoppels  ought  to  be  mutual,  otherwise  ndther  party  is  bound 
by  them ;  therefore,  if  a  man  take  a  lease  for  years  of  his  own  lands 
IhttB  an  infant  or  feme-covert  by  indenture,  this  works  no  estoppel 
d*ciliMr  part,  because  the  infant  or  feme,  by  reason  of  their  disabi- 
lity to  contract,  are  not  estopped ;  therefore  neither  shall  the  lessee 
be^  estopped:  (6) 

'  flo^if  a  man  take  a  lease  for  years  of  his  own  lands  by  patent 
flpMti'  the  kii^,  rendering  rent,  this  shall  not  estop  the  lessee, 
il'lm  indenture  between  common  persons  in  such  case  would  do, 
hrtniuae  the  king  cannot  be  estopped ;  and  if  he  be  not  estopped, 
iliMher  shall  the  lessee.  (6) 

*  -If  tide  let  lands  to  me  by  deed  enrolled,  unknown  to  me,  aiui 
taring  debt  upon  the  lease,  I  may  say  ne  lesaa  pctSy  it  seems ;  but  he 
vrfao  nade  such  lease  is  concluded  to  say  the  contrary,  which  is  in 
poiiit  to  establish,  that  in  case  of  a  deed-poll  (as  this  which  is  called 
adted  enrolled  must  be  intended  to  be)  the  lessor  himself  is  estopped, 
though  the  lessee  be  at  large :  and  this  cannot  be  intended  an  in- 
denture, because  then  the  lessee  would  have  been  estopped  likewise, 
if  he  had  sealed  it,  which  in  this  case  it  appears  he  did  not,  because 
H  was  unknown  to  him,  and  therefore  was  not  estopped,  whether  it 
vere  by  indenture  or  deed-poll. 

These  estoppels  continue  no  longer  on  either  part  than  during 
the  lease;  for  as  they  began  at  first  by  making  the  lease,  so  by  de- 
termination of  the  lease,  they  are  at  an  end  likewise,  for  then  both 
l*rts  of  the  indenture  belong  to  the  lessor,  (c) 
An  assignee  of  a  lease  by  indenture  is  estopped  by  the  deed 

(•)  Bie.  Abr.  tit.  Leases.  (O.)  (r)  Co.  Lit.  47.  James  v.  London,  Cro. 

(*)  Ibid.    Co.  Lit.  352.  Eliz.  36. 
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which  estops  his  assignor,  (a)  therefore  he  cannot  pjead-nam  rf gmlsif»j  ■ 
but  if  an  estate  be  created  by  deed-poll,  ne  lessoj  fWffrmnta^h^mMi 
good  pleas  for  a  stranger  to  the  deed.(a)  .  •     j  :^fi 

When  an  interest  actually  passes  by  the  lease,  there  diaUbe'ODF 
estoppel ;  though  the  interest  purported  to  be  granted  be  redly 
greater  than  the  lessor  at  that  time  had  poorer  to  grant;  aa  H  Jo 
lessee  for  the  life  of  B.  make  a  lease  for  years  by  indentuM^  and* 
after  purchase  the  reversion  in  fee  and  then  B.  dieth,  J.  shall 
avoid  'his  own  lease,  though  several  of  the  years  expressed  in  it 
be  still  to  come;  for  he  may  confess  and  avoid  the  lease  vUeh 
took  effect  in  point  of  interest,  and  determined  by  the  death  of  Bi{b) 

If  a  man  take  a  lease  for  years  of  the  herbage  of  his  own  hud  :by 
indenture,  this  is  no  conclusion  to  say  that  the  lessor  had  nothang  Hi 
the  lands  at  the  time  of  the  lease  made ;  because  it  was  not  made^of 
the  lands  themselves.  (6)  .     ■ »:! 

If  ^.  seised  of  ten  acres,  and  B.  of  other  ten  acres,  join  in  a  leaw 
for  years  by  indenture,  they  are  several  leases  according  to  tfadp 
several  estates,  and  no  estoppel  is  wrought  by  the  indaiture  to  mfhet 
party,  because  each  has  an  estate  whereout  such  lease,  for  yeaivtfb 
interest  may  be  derived ;  and  the  reason  why  estoppels  are  at-mtf 
time  allowed  is,  because  otherwise,  when  the  party  had  nothmg-in 
the  lands,  the  indenture  must  be  absolutely  void,  which  would  bd 
hard  to  say,  when  the  party  hath  under  his  hand  and  seal  done* all 
in  his  power  to  make  it  good ;  and  since  it  can  be  good  no  other*^ 
wise,  it  shall  l>e  good  by  estoppel,  rather  than  be  absolutely  void; 
but  when  an  interest  passes  from  each  lessor,  the  indenture  works 
upon  such  interests  to  carry  that,  and  therefore  leaves  no  room  for 
its  operating  by  way  of  estoppel ;  but  yet,  since  both  equally  joined 
in  the  lease,  without  distinguishing  the  several  interests  they  had 
therein,  the  indenture  works  by  way  of  confirmation,  with  respect 
to  each  from  whom  the  whole  interest  did  not  pass ;  that  is  ^l/s  OMW 
firmation  for  B.'s  part,  and  ^.''s  confinnation  for  A.'*s  part  (e) 

So,  if  two  tenants  in  common  of  lands  join  in  a  lease  for  yeara  by 
indenture  of  their  several  lands,  this  shall  be  the  lease  of  eachibr 
their  respective  parts,  and  the  cross  confirmation  of  each  for  tht 
part  of  the  other,  and  no  estoppel  on  either  part ;  because  an  actual 

(<i)  Taylor  v.  Neodhara,  ii  Taunt.  278.  (r)  Co.  Lit.  45.  a.  l^ac.  Abr.  tit.  Lcaaes. 

(h)  Co.  Lit.  47.   Janios  v.  Laudon.  Cro.    (O.)  Co.  Lit.  47.  a.  Gilb.  on  Uents.  63. 
Kliz.  :J6. 
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iDteKSt-pttUBS  frdm  each  respectivdy,  and  excludes  the  necessity  of 
an  estoppel,  which  is  never  admitted,  if  by  any  construction  it  can 
be  avoided,  as  being  one  of  those  things  which  the  law  looks  upon 
at  odious,  because  it  clokes  and  disguises  the  truth,  (a) 

But  if  two  joint-tenants  for  life  or  in  fee,  join  in  a  lease  for  years 
bjr-indenture,  reserving  the  rent  to  one  of  them  only,  this  shall  give 
him  the  rent  exclusive  of  the  other :  and  here  the  estoppel  turns  not 
upon  the  interest  passed  by  the  lease,  for  that  is  several  according 
to  their  several  rights  as  in  the  other  cases,  whicli  excludes  any 
estoppel,  but  it  turns  upon  the  reservation  of  the  rent,  which  beii\g 
made  in  this  manner,  to  one  exclusive  of  tlie  other  by  indenture, 
works  an  estoppel  against  all  the  parties  to  say  the  contrary ;  and 
though  the  rent  issues  out  of  one  part  as  well  as  the  other,  yet  it 
not.  being  part  of  the  thing  demised,  but  moving,  as  it  weie,  rather 
by  way  of  grant  from  the  lessee  after  the  lease  made,  the  lessors  are 
eoQflidered  as  accepting  it  in  this  manner  by  indenture,  which  con- 
oludes  them  as  well  as  it  doth  the  lessee,  (a) 

But  if  the  lease  had  been  by  parol  or  deed  poll,  reserving  rent  to 
the  one  joint>-tenant  only,  this  would  not  have  excluded  the  other 
jomt-tenant  from  an  equal  share  therein ;  because  this  reservation 
CQDQUig,  as  it  were,  by  way  of  grant  from  the  lessee,  and  being  only 
by  parol  or  deed-poll,  could  not  conclude  the  lessors,  who,  with 
respect  to  the  rent,  were,  as  it  were,  grantees,  and  only  passive ; 
and  the  rent  shall  follow  the  reversion  in  proportion  to  their  several 
estates,  and  so  let  in  both  parties  to  an  equal  participation  thereof.(a) 
If  two  coparceners  join  in  a  lease  for  years,  by  indentures,  of  their 
•eveval  parts,  this  is  said  in  one  book  to  be  but  as  one  lease :  be- 
came they  have  not  several  freeholds  therein,  bpt  only  one,  as  both 
QHiking  but  one  heir,  and  therefore  shall  join  in  an  assize;  but 
ivfacre  in  ejectment  the  plaintiff  declared  of  a  lease  by  two  copar« 
cntrs  quod  demiserunt,  exception  being  taken  to  it,  the  exception 
vai  allowed,  because  the  lease  was  several  as  to  each  coparcener  for 
thor  own  respective  moiety ;  and  this  seems  to  be  the  better  law, 
bicause  though  they  have  but  one  freehold  with  regard  to  their  an- 
Mor,  and  therefore  if  disseised,  shall  join  in  an  assize,  yet  as  to 
^dispoaing  power  thereof,  they  have  several  rights  and  interests, 
■0  that  neither  of  them  can  lease  or  give  away  the  whole,  (b) 

(«) Co.  Lit.  45. ••  Bic.  Abr.  tit.  Leases.        (b)  Dae.  Abr.  tit.  Leases.  (O.) 
(^•)  Co.  Lit.  47.  a.  Gilb.  on  Rents.  63. 
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But  where  the  (Jeclaration  in  ejectment  was  on  tlie  joint  detamsf 
A.  and  8.  and  on  the  evidence  it  appeared  that  they  were  tenants « 
common,  the  plaintiff  failed,  (a)  "    .tti 

A  lease  for  year»  may  operate  as  to  part  by  estoppel,  altd  at  to 
the  residue  by  passing  an  interest,  (ft)  :< 

Debt  on  bond  conditioned  for  the  perfofmance  by  R.  O.otsH'Atf 
covenants  on  his  part  mentioned  in  a  certain  indenture,  bearingcprw 
date  with  the  bond,  made  or  expressed  to  be  made  betw^n  tlui 
plaintiff  and  the  said  R.  G.  Plea,  that  before  the.  execution  taiUm 
bond  it  was  agreed  that  the  plaintiff  should  grant  to  i{.  Gf.  a  Yoam 
under  certain  covenants,  and  that  the  defendant  should  enter  uMI^  a 
bond  as  surety  for  the  performance  of  those  covenants;  that'thr 
defendant  did  accordingly  enter  into  the  bond  on  which  the  aetfetf 
was  brought,  and  that  the  indenture  mentioned  in  the  eonditioa 
thereof  is  the  lease  so  agreed  upon  and  no  other ;  but  tluit  the  iiM 
lease  never  was  executed.  On  demurrer,  it  was  held  that  tbedst' 
fendant  was  estopped  by  the  condition  of  the  bond  from  pleniHig' 
this  plea.  Ix)rd  Eldon,  C.  J.  observed,  that  the  condition'  of"  dli) 
bond  was  for  the  performance  of  covenants  comprised  in  a  eettsfaj 
indenture  ^^  made  or  expressed  to  be  made^  between  the  ttukCav 
and  the  defendant :  and  that  the  object  of  introducing  those  wMti 
seemed  to  have  been,  that  whether  the  execution  of  the  inde&tUre 
could  be  proved  or  not,  the  covenants  contained  in  the  papep 
writing  which  purported  to  be  an  indenture  between  the  trustees 
and  the  defendant,  should  be  considered  as  the  covenants  of  tht 
defendant,  (c) 

As  to  estoppels,  though  the  reason  why  they  are  allowed  seenm 
to  be,  that  no  man  ought  to  allege  any  thing  but  the  truth  for  his 
defence,  and  what  he  has  alleged  once  is  to  be  presumed  true^  anil 
therefore  he  ought  not  to  contradict  it,  for  allegans  contraria  mm 
est  audiendus;  (d)  yet,  estoppels  in  general  are  not  to  be  favouved; 
they  are  to  be  extended  only  as  far  as  positive  rules  have  gone; 
because  the  tendency  of  them  is  to  prevent  the  investigation  of  die 
truth  of  the  case,  (e) 

Of  future  Interests  being  barred. — Respecting  future  interests^'aft 
to  their  being  barred  or  destroyed,  it  has  already  appeared,  that  sll 


(a)  Cn.  Lit.  45.  (a.) 

(h)  Gihnan  v.  Hoare.  1  Salk.  275. 

(r)  Hosier  v.  Seurle.  2  B.  &  P.  299. 


(d)  Co.  Lit.  .ir)?.  n.  1. 

(«•)  Rex  V.  Lubbenham.  4T.  R.?51-4. 
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teasee  for  years  at  oominon  law  when  they  come  in  esae^  are  to  be 
eseeqted  by  the -entry  of  the  leasee;  but' as  to  future  interests,  it 
has  been  clearly  held,  that  if  one  make  a  lease  to  commence  two 
jrmn  after,  when  the  two  years  shall  have  expired,  the  lessee  before 
any  entry  may  grant  his  term,  although  the  lessor  continues  in  pos* 
soKicD,  because  such  kssee^s  interesse  termini^  was  not  divested  or 
tamed  to  a  right,  but  continued  in  him  in  the  same  manner  as  it 
VMS  at  first  gpranted,  and  in  the  same  manner  he  transfers  it  over  to 
anMher,  who  by  his  entry  may  reduce  it  into  possession  whenever 
W  thinks  fit  (a) 

One  made  a  lease  for  years,  to  begin  after  the  end  of  a  former  lease 
finr  years  then  in  being ;  the  first  lease  determined,  and  before  entry 
of  llie  aeoond  lessee,  he  in  reversion  entered  and  made  a  feoflPment 
iafce^  and  levied  a  fine  with  proclamations,  and  five  years  passed 
vidMHiC  entry  or  claim  of  the  second  lessee,  and  if  his  term  were 
batred  waa  the  question.  It  was  adjudged,  that  by  this  fine  and 
Bfttrdaim  his  term  was  barred,  because  after  the  first  lease  expired, 
the;  second  lease  was  actually  then  come  in  es8e,  and  reducible  into 
pnwiMiiop  by  an  entry  presently,  and  then  his  not  entering,  which 
vas.'liis  ovn  fault  and  laches,  could  not  stop  the  operation  of  the 
iminmk  numing  against  him.  (b) 

riBtit  if  auch  fine  had  been  levied  during  the  continuance  of  the  first 

leaa^  it  was  agreed  that  in  such  case  the  operation  thereof  should 

00^  begin  to  run  out  against  the  second  lessee  till  the  first  lease  were 

dctcnnined^  because  till  then  the  second  lease  was  only  an  interesse 

termimj  which  the  second  lessee  could  not  reduce  into  possession 

IqriaBy  entry  till  the  first  lease  determined,  and  therefore  was  not 

oUiged  to  take  notice  of  the  acts  of  strangers,  or  of  the  ter<4enant  in 

pwawiop ;  for  if  such  future  interest  might  be  divested  before  it 

CMae  in  asse,  the  lessee  or  grantee  thereof,  having  never  entered, 

would  havB  no  means  to  revest  it,  and  therefore  tiU  it  comes  in  ease^ 

4)e  kw  takes  care  to  secure  it  to  the  lessee  or  grantee  in  the  same 

BUttKr.aa  it  was  at  first  granted ;  but  when  the  first  lease  is  at  an 

^  then  the  second  lessee  is  to  take  care  of  it  himself,  and  if  he 

""Ar&Tf  years  to  elapse  after  that  time  without  entry  or  claim, 

titt  wiU  bar  such  interest,  because  his  right  then  conunences  in 

{*)  Btc  Abr.  tit.  Leases.  (P.)  Landydale         {h)  Saffn  v.  Adams.  Cro.  Jac.  60.  Smith 
T-  ChejB^jj.  Cro.  Eli».  157,  v.  Pierce.  3Mod.  195-98.  Zonch  V.Thomp- 

son. 1  Ld.  Raym.  177-79. 
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)x>»8es8ioQ,  and  from  tlienceforth  the  operation  of  the  fine  b^;iiu  to 
run  on  against  him.  The  case  in  Nay  123  has  been  denied  bj 
Twisden  to  be  law.  (a) 

As  the  lessee  must  enter  when  his  lease  comes  into  poaeessioD, 
so,  if  he  enter  before,  it  will  be  a  disseisin,  and  no  oontinuaiioe  of 
possession,  though  after  the  term  actually  begins,  wiU  puige  the 
disseisin,  or  alter  the  estate  of  tlie  lessee.  (6) 

Yet  debt  lies  for  the  rent  in  respect  of  the  privity  of  contract  upon 
the  lease  made,  {b) 

Where  one  declared  of  a  lease  16  April  habendum  from  the  annun- 
ciation last  past  for  ten  years,  ^^  by  virtue  of  which  he  entered  and 
iiad  the  tenements  aforesaid  from  the  said  annunciation  :'^  this  was 
held  good,  and  that  the  lessee  was  no  disseisor :  for  it  shall  be  in- 
tended that  he  entered  and  occupied  before  by  agreement ;  and  a 
diversity  was  taken  between  this  case,  where  the  commencement  of 
the  lease  is  limited  from  a  time  past,  and  that  where  it  is  limited  to 
begin  at  a  time  to  come,  in  which  case  the  entry  of  the  lessee  befixe 
that  period  is  a  disseisin,  (c*) 

Of  Terms  in  trfist — As  to  terms  or  leases  for  years  in  trust,  die 
relation  of  landlord  and  tenant  is  little,  if  at  all,  elucidated  by  a  ood- 
sideration  of  them ;  but  as  they  have  occasionally  been  mentioned 
in  the  course  of  the  work,  it  may  not  perhaps  be  superfluous  sboriij 
to  notice  them. 

These  terms  are  either  vested  in  trustees  for  the  use  of  particular 
persons,  or  for  particular  purposes,  or  else  upon  trust  to  attend  the 
inheritance.  In  the  first  case  they  are  called  terms  in  gross;  and 
the  ]:)ersons  entitled  to  the  beneficial  interest,  have  a  right  in  equity 
to  call  on  the  trustees,  or  persons  who  have  tlie  legal  interest  in  the 
term,  for  the  rents  and  profits  of  the  lands,  and  also  for  an  absolute 
assignment  of  the  term.  ((/) 

It  has  been  held,  that  if  a  man  be  cestuique  trust  of  a  term,  it  is 
not  assets  within  the  Statute  of  Frauds,  {e) 

It  has  been  held  by  the  Court,  that  a  fine  levied  in  pursuance  of  a 
trust  cannot  destroy  any  lease  made  by  cestuique  trust;  but  though 
a  fine  by  cestuique  trust  does  not  destroy  or  extinguisli  the  trust, 

(a)  Bac.  Abr.  tit.  Leases.  (P.)  Landydalo        (r)  Pmstard  v.  Coulter.  Cro.  Ella.  903. 
V.  ChevDej,  Cro.  Eliz.  137.  (rf)  Cms.  Dij?.  Tit.  XII.c.  3. 

(ft)  Alexander  v.  Dyer.  Cro.  Eliz.  169.  (<•)  King  v.  IJallett.  8  Vein.  :?48. 


Sact.  II.]  or  on  Condition,  Sgc.  225 

jet  it  ift  not  safe  to  do  it,  by  reason  of  the  danger  of  not  being  able 
to  p0O¥e  an  agreement  to  the  contrary. 

Upon  trial  of  an  issue  out  of  Chancery,  it  was  upon  evidence 
agreed,  that  if  one  made  a  lease  for  an  hundred  years  in  trust  for 
himaelf  and  his  wife,  and  afterward  they  both  join  in  levying  a  fine 
to  a  purchaser  for  a  valuajble  consideration  who  had  no  notice  of  this 
lease  in  trust,  though  the  fine  does  not  convey  the  term  itself  to  the 
oonuxee^  the  estate  in  law  being  in  the  trustee,  yet  this  destroys  the 
trust,  so  that  the  lease  shall  not  hurt  the  purchaser. 

Terms  attendant  on  the  inheritance  owe  their  existence  to  the 

foUowing  circumstances.     When  terms  for  years  became  fully  esta- 

Uished,  and  the  interest  of  the  term  was  secured  against  the  effect 

of  fictitious  recoveries,  long  terms  became  common:  in  all  cases  of 

Aiikind^  though  the  purposes  for  which  the  term  was  raised  were 

fiillj  satisfied,  yet  it  did  not  determine,  so  that  the  legal  interest 

ontiiraed  in  the  trustee ;  but  as  the  owner  of  the  inheritance  was 

atitled  to  all  the  benefit  and  advantage  of  it,  the  term  became,  in 

&ct,  consolidated  with  the  inheritance,  and  is  usually  called  a  term 

ittendant  on  the  inheritance,  (a) 

Of  Leases  by  way  of  Mortgage. — Tenant  for  years  may  also  be 
Ottted  by  way  of  mortgage,  the  nature  of  which  is  explained  in 
CL  III.  Sect,  XIV.     We  dhall  therefore  merely  again  observe,  that 
As  to  mortgages,  by  way  of  creating  terms,  this  was  formerly  by 
vtyo£ demise  and  re-demise,  as  for  example;  A.  borrowed  money 
of  A  idiereupon  A.  would  demise  the  land  to  B.  for  a  term  of  500 
&Gi  years  absolutely,  with  common  covenants,  against  incumbrances 
ndfor  fiitfther  assurance,  and  then  B.  would  the  day  after  re-demise 
to  ^  for  499  years,  with  condition  to  be  void  on  non-payment  of 
tlie  noney  at  the  day  to  come.     This  manner  of  mortgaging  came 
io  ifter  the  21  H,  8.  c.  15.  for  falsifying  recoveries,  when  there  was 
*ixed  interest  settled  in  terms  for  years.    It  was  esteemeil  best  for 
the  mortgagor,  because  it  avoided  all  manner  of  pretension  from 
the  iacumbrances  and  dower  of  the  feoifce  in  mortgage,  and  it  was 
^Icd  best  for  the  mortgagee,  inasmuch  as  it  avoided  the  wardship 
•i  feudal  duties  of  the  tenure,  and  was  only  inconvenient  in  this — 
™*^  if  the  second  deed  were  lost,  there  appeared  to  be  an  absolute 
^^'^  in  the  moirtgagee.  (6) 

(a)  Cnii.  Dig.  Tit.  \1I.  c.  r>.  (/>)  Bac.  Abr.  tit.  Mortgage.  ( A.) 
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The  common  method  of  mortgaging  however,  Ib  by  a  demiBe  ol 
the  land  for  a  term,  under  a  condition  to  be  void  on  payment  of  the 
mortgage-money  and  interest ;  and  a  covenant  is  inserted  at  the  end 
of  the  deed,  that  till  default  shall  be  made  in  the  payment  of  the 
money  borrowed,  the  mortgagor  shall  receive  the  rents  and  profits, 
without  account,  (a) 

A  mortgage  in  the  form  of  a  lease  was  granted  of  a  feme-oovert^B 
estate,  by  the  husband  and  wife.  After  the  husband's  death,  the 
deed  being  in  the  hands  of  the  mortgagee,  the  widow  had  direol^ 
the  tenants  in  possession  to  attorn  to  the  mortgagee,  had  wet&ed 
with  him  for  the  balance  of  the  rents,  styling  him  mortgagee,  md 
had  not  questioned  his  possession  for  many  years.  In  deliveriif 
the  judgment  of  the  Court,  Lord  Mansfield  said,  that  they  were  all 
of  opinion  that  the  conveyance  in  this  case,  though  in  the  form  at% 
lease,  was  in  substance  a  mortgage,  and  not  being  within  the 
for  which  leases  by  a  feme-covert  are  held  to  be  only  voidable^ 
absolutely  void  on  the  death  of  the  husband :  but  that  the  acts  doae 
by  the  widow,  the  deed  being  in  possession  of  the  mortgage^,  wen 
tantamount  to  a  re-delivery,  which  without  a  re-execution,  is  equiva- 
lent to  a  new  grant.  (6) 

Where  the  lease  is  not  a  beneficial  lease,  it  is  for  the  intereat  of 
the  mortgagee  to  continue  the  tenant ;  and  where  it  is,  the  tenant 
may  put  himself  in  the  place  of  the  mortgagor,  and  either  redeete 
himself  or  get  a  friend  to  do  it.  (c) 

Upon  a  refusal  of  the  money  by  the  mortgagee,  a  tender  being 
made  at  the  place  and  at  some  time  of  the  day  specified  in  the  con- 
dition, the  condition  is  saved  for  ever,  and  the  land  is  dischaerged, 
because  upon  the  tender  the  demise  is  void,  (d) 

But  if  one  mortgage  his  reversion  in  fiee  to  the  lessee  for  yean^ 
whereby  his  term  is  surrendered,  and  afterwards  pay  the  moD^ 
pursuant  to  the  condition,  yet  his  term  shall  be  extinguished  and 
not  revived,  (e) 

(a)  Bac.  Abr.  tit.  Mortage.  (A.)  (d)  Bac.  Abr.  tit.  Mortgrage.  (D.) 

(h)  Doe  d.  Simpson  v.  Butcher.  Doug.  53.     (f)  Com. Dig.  tit.  Surrender.  (L.1.)Ab«i. 
[17.]  3  Leon.  6. 

(c)  Keech  d.  Wame  v.  Hall.  Doug.  32. 
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CHAPTER  VII. 

FOR  WHAT  TERM  LEASES  MAT  BE  MADE. 

Section  I.      Of  Tenants  from  Year  to  Year,  wherein  of 

Notice  to  quit. 

Section  II.    Of  Tenants  for  a  less  Term,  wherein  of 

Lodgings. 

Section  III.   Of  strict  Tenants  at  will. 

Section  IV.    Of  Tenants  at  Sufferance. 


Section  I.     Of  Tenants  frotn  Year  to  Year^  wha^ein  of 

Notice  to  quit,  (a) 

^HAT  which  was  formerly  considered  as  a  tenancy  at  will  has  been 
®*ce  properly  construed  to  enure  as  a  tenancy  from  year  to  year, 
^'oich,  therefore,  may  now  be  said  to  be  when  a  man  lets  lands  or 
^^Qements  to  another,  without  limiting  any  certain  or  determinate 
^>^;  especially  if  an  annual  rent  be  reserved. 

But  if  an  agreement  be  made  to  let  premises  so  long  as  both  parties 
^  and  reserving  a  compensation  accruing  de  die  in  diem^  and  not 
^^^iecBble  to  a  year,  or  any  aliquot  part  of  a  year,  it  does  not  create 
t  holding  from .  year  to  year,  but  a  tenancy  at  will  strictly  so 
called.  (6) 

Under  a  parol  demise  from  year  to  year  by  a  tenant  for  life, 
"•ring  a  power  to  lease,  but  not  executing  it,  the  interest  of  the 
'^'■ee,  in  the  absence  of  special  circumstmices,  determines  with  the 
'^^Qf's  life,  and  the  rent  is  apportionable.  (c) 

|(t)  For  the  sUtutet  respecting  tenants       (6)  Richardson  v.Laiigridge.4Taiint.l98. 
T^^Bg after,  &o. and  the  deciiions  thereon,        (c)  Exparte  Smyth.  1  Swanat.  5S7.  /rf. 
*■**  poit  Oief .  XIII.  Stct,  IV.  in  noth. 


(42 


228  Of  Tenants  from  Year  to  Year,     [Chap.  VII. 

A  general  parol  demise,  at  an  annual  rent,  where  the  bulk  of  the 
farm  is  enclosed  and  a  small  part  of  it  in  the  open  common  fieldb,  is 
only  a  lease  from  year  to  year ;  and  not  for  such  time  as  the  round 
of  husbandry  continues,  (a)  But  where  the  crop,  as  of  liquorice, 
madder,  &c.  does  not  come  to  perfection  in  less  than  two  yean,  it 
might  be  otherMrise.  (a) 

Averment  in  a  declaration  that  plaintiff  was  possessed  -of  premiies 
for  the  remainder  of  a  certain  term  of  years  then  tmeSpired  therein^ 
which  he  agreed  to  assign  to  the  defendant,  is  supported  by  evidence 
of  a  tenancy  from  year  to  year.  (6) 

The  distinction  taken  between  a  tenant  from  year  to  year  and  a 
tenant  for  a  term  of  years,  is  rather  a  distinction  in  words,  than  in 
substance.  A  tenant  from  year  to  year  (c)  is  entitled  to  estovers, 
and  the  same  advantages  as  a  tenant  for  a  term  of  years ;  in  truth, 
he  is  a  tenant  from  year  to  year  as  long  as  both  parties  pieaa^: 
and  considering  how  many  large  estates  are  held  by  this  tenutie^ 
it  would  be  dangerous  to  say  that  the  term  ceased  at  the  end 
of  the  year,  (d) 

It  would  be  extremely  unjust,  that  a  tenant  who  oo^upies  land, 
should,  after  he  has  sown  it,  be  turned  out  of  possession  without 
reasonable  notice  to  quit ;  and  it  was  in  order  to  avoid  so  unjust  a 
measure,  that  so  long  ago  as  in  the  time  of  the  Year-Books  it  was 
held  that  a  general  occupation  was  an  occupation  from  year  to  year, 
and  that  the  tenant  could  not  be  turned  out  of  possession  without  rea- 
sonable notice  to  quit ;  and  that  rule  has  always  prevailed  since,  (e) 
The  doctrine,  in  truth,  respecting  notice  to  quit  was  laid  down  as 
early  as  the  reign  of  Henry  VIII.  (/) 

Where,  however,  a  demise  is  for  a  certain  time,  no  notice  to  quit 
is  necessary  at  or  before  the  end  of  the  term  to  put  an  end  to  the 
tenancy,  (g) 

Where  a  tenant  entered  under  an  agreement  for  a  lease  for  seven 
years,  which  was  never  executed.  Held,  that  he  was  not  entitled  to 
notice  to  quit  at  tlie  end  of  the  seven  years,  (h) 

Touching  the  distinction  between  six  months^  and  half  a  year's 

(a)  Roe  d.  Bree  v.  Lees.  2  Bl.  R.  1171.         {e)  Doe  d.  Martin  v.  Watts.  7  T.  R.  85. 
{b)  Bottinp:  V.  Martin.  1  Campb.  317.  (/)  Right  d.  Flower  v.  Darbj.    1  T.R. 

(c)  As  to  the  liability  of  a  tenant  from     lh9-63.  13  H.  8-15.  b. 

year  to  year  to  repair,  \  ide  post.  {g)  Cobb  v.  Stokes.  8  East.  cJ68. 

(d)  Rex  V.  Stone.  6  T.  R.  290-97.  (/»)  Doe  d.  Tilt  v.  Stratton.  4  Bing.44«. 
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notice,  the  case  in  the  Year-Books  requires  half  a  year'^s  notice ;  for 
the  moment  the  year  began  the  tenant  had  a  right  to  hold  to  the 
end  of  that  year,  (a)  The  six  month''s  notice,  therefore,  means  half 
a  year,  and  not  merely  the  space  of  six  months  at  any  time  of  the 
year ;  for  such  half-yearns  notice  must  expire  at  the  end  of  the  year, 
or  it  will  not  be  a  good  notice,  {b) 

A  tenant  held  under  a  demise  from  the  26th  March,  for  one 
year  then  next  ensuing,  and  fully  to  be  complete  and  ended,  and  so 
from  year  to  year  for  so  long  as  the  landlord  and  tenant  should  res- 
pectively please.  The  tenant  after  having  held  more  than  one  year 
gave  a  parol  notice  to  the  landlord  less  than  six  months  before  the 
26th  day  of  March,  that  he  would  quit  on  that  day,  and  the  land- 
lord accepted  and  assented  to  that  notice.  Held  on  demurrer  in 
replevin,  that  the  tenancy  was  not  thereby  determined,  there  not 
hiring  beai  either  a  sufficient  notice  to  quit,  or  a  surrender  in 
vriting,  or  by  operation  of  law  within  the  meaning  of  the  Statute 
of  Frauds. 

Held  secondly,  that  the  tenant  having  holden  over  after  the  ex- 
piniticm  of  the  time  mentioned  in  the  notice  to  quit,  the  landlord 
VIS  not  entitled  to  distrain  for  double  rent  under  the  Statute  11  G.  2. 
e.  19.  s.  18.  inasmuch  as  that  statute  applied  to  those  cases  only 
vhere  the  tenant  had  the  power  of  determining  his  tenancy  by  a 
Qotioe,  and  where  he  actually  gave  a  valid  notice  sufficient  to  deter- 
mine it  (c) 

If  there  be  a  lease  for  a  year,  and  by  consent  of  both  parties  the 
taunt  continue  in  possession  afterwards,  the  law  implies  a  tacit 
reooration  of  the  contract ;  for  where  a  tenant  holds  over  after  the 
e^^piration  of  his  term,  without  having  entered  into  any  new  con- 
tract, he  holds  upon  the  former  terms :  they  are  therefore  supposed 
to  have  renewed  the  old  agreement,  which  was  to  hold  for  a  year. 
But  then  it  is  necessary,  for  the  sake  of  convenience,  tliat  if  either 
puty  should  be  inclined  to  change  his  mind,  he  should  give  the 
oiber  half  a  year's  notice  before  the  expiration  of  the  next  or  any 
fallowing  year,  (o) 
A  party  agreed  by  parol  to  rent  a  house  as  tenant  from  year  to 

W  Kigkt  d-  nower  ▼.  Darby.     1  T.  R.  d.  Jordan  v.  Ward.  1  H.  Bl.  97.  Shirley  v. 

1-^9^  IS  H.  8-15.  b.  Newman.     1  Esp.  H.  ^66. 

(^)Suniilir.  Hieki.  Salk.  413.    Parker        (c)  Johnstone  ▼.  Huddlestono.   4  Bam. 

^'  ^'«lk«  v.CoDstabto.  3  Wib.  f5.  Roe  &  Cres.  92^.  7  Dowl.  &  Ryl.  411  S.  C. 


230  Of  Tenants  from  Year  to  Year,    [Chap.  VII. 

year,  for  the  residue  of  a  term,  which  was  three  years  and  three 
quarters,  he  held  for  three  years  and  one  quarter  and  quitted ;  the 
Court  determined,  that  though  perhaps  he  might  have  quitted  with- 
out notice  at  the  end  of  three  years,  yet  the  remaining  longer  implied 
a  contract  to  pay  rent  for  the  residue  of  the  term,  (a) 

In  tenancies  from  year  to  year  there  must  always  be  six  montI»* 
notice  to  quit  on  either  side,  according  to  the  ancient  law ;  except 
where  any  special  agreement,  or  the  custom  of  particular  placet  in- 
tervenes. (6) 

A  tenancy  from  year  to  year  cannot  be  determined  ao  as  to  bar 
the  interest  of  the  tenant^s  creditors  unless  there  be  either  a  Iqpl 
notice  to  quit  or  a  surrender  in  writing,  (c) 

Where  a/em«  covert  had  for  many  years  been  separated  from  her 
husband,  and  during  that  time  received  for  her  separate  use  the 
rents  of  her  own  property,  which  accrued  to  her  by  devise  aflter  the 
separation,  she  was  presumed  to  receive  the  rents  and  acknowledge 
the  tenancy,  by  her  husband^s  authority ;  and  consequently  that  he 
could  not  recover  in  ejectment  vrithout  giving  the  tenant  a  previous 
notice  to  quit,  {d) 

But,  by  special  custom,  three  months^  notipe,  or  twelve  moodis*, 
will  be  the  proper  notice,  (e)  As  by  the  custom  of  London,  where 
a  tenant  under  the  yearly  rent  of  40«.  is  only  entitled  to  a  quarter's 
notice.  (/) 

An  agreement  by  which  "  the  tenant  is  always  to  be  subject  to 
quit  at  three  months'  notice,^  constitutes  a  tenancy  which  may  be 
determined  by  a  three  months'  notice  to  quit,  expiring  at  the  same 
time  of  the  year  it  commenced,  or  at  any  corresponding  quarter- 
day,  {g) 

But  although  the  tenant  under  such  an  agreement  enters  in  the 
middle  of  one  of  the  usual  quarters,  if  there  appears  to  be  do 
agreement  to  the  contrary,  he  will  be  presumed  to  hold  from  the 
day  he  enters ;  and  the  tenancy  can  only  be  determined  by  a  notice 

(a)  Sauvage  V.  Dupuis,  3  Taunt.410.  (^)  Doe    d.    Henderson   v.    Chaniock. 

(6)  Doe  d.  Dagget  v.  Snowdon.  2  Bl.R.  Peak.  R.  5.  and  see  Mr.  Justice  Wiloiot*! 

1223.     Doe.  d.  Shore  V.  Porter.     3  T.  R.  argument  in  Timmins  v.  Rowlison,  S  Bur. 

13-17.  1609.  1  Blac.  Rep.  533.  S.  C.  and  Roe  d. 

(c)  Doe  d.  Read  v.  Ridout,  5  Taunt.  Brown  v.  Wilkinson,  Butl.  Co.  Litt.  f70. 
519.  b.  note  1. 

(d)  Doe  d.  Leicester  v.  Biggs,  1  Taunt,  (J)  Tyley  v.  Seed.  1  Skin.  649. 
367.  (^)  Kemp  v.  Derrett.  3  Camp.  510. 
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expiring  that  day  of  the  year,  or  isome  other  quarter-day  calculated 
from  thence,  (a) 

A  tenancy  commenced  on  the  21  st  November,  and  the  tenant, 
after  settling  for  the  fraction  of  the  quarter,  continued  to  pay  his 
rent  half  yearly,  at  Midsummer  and  Christmas.  The  holding  is 
to  be  computed,  not  from  the  middle  of  the  quarter,  but  from  the 
succeeding  quarter  day.  A  notice  to  quit,  therefore,  expiring  at 
Christmas,  is  in  such  case  good.  (6) 

But  where  premises  are  let  from  year  to  year  upon  an  agreement 
that  either  party  may  determine  the  tenancy  by  a  quarter's  notice ; 
diis  notice  must  expire  at  the  period  of  the  year  when  the  tenancy 
commenced,  (c) 

A  quarterly  reservation  of  rent  is  not  of  itself  sufficient  to  dis- 
pose with  the  necessity  of  a  regular  six  months'  notice  to  quit,  {d) 

Thou^  a  lease  be  void  by  the  Statute  of  Frauds  as  to  the 
flhmtion  of  the  term,  the  tenant  holds  under  the  terms  of  the  lease 
in  other  respects ;  and  therefore  the  landlord  can  only  put  an  end 
to  the  tenancy  at  the  expiration  of  the  year^  (e) 

So,  where  tenant  for  life  grants  a  lease  for  years  which  is  void 
agMnst  the  remainder-man,  and  the  latter,  before  he  elects  to  avoid 
it,  receives  rent  from  the  tenant,  whereby  a  tenancy  from  year  to 
year  is  created,  yet  this  is  with  reference  to  the  old  term,  and  there- 
fofe  a  half  yearns  notice  to  quit  from  the  remainder-man  ending  ¥rith 
the  old  year,  is  good.  (/) 

So^  where  tenant  for  life  makes  a  lease  for  years,  to  commence 
on  a  certain  day,  and  dies  before  the  expiration  of  the  lease,  in  the 
middle  of  the  year ;  the  remainder-man  receives  rent  from  the  lessee 
(who  continues  in  possession,  but  not  under  a  fresh  lease)  for  two 
years  together  on  the  days  of  payment  mentioned  in  the  lease :  this 
was  held  to  be  evidence  from  which  an  agreement  will  be  presumed 
to  subsist  between  the  remainder-man  and  the  lessee,  that  the 
ksKe  should  continue  to  hold  from  the  day,  and  according  to  the 
terms  of  the  lease ;  so  that  notice  to  quit  ending  on  that  day  is 
proper.  (^) 

(«)  SsiiTBgv  r.  Dnpnis,  3  Taunt.  410.  {d)  Shirley  v.  Newnan.  1  Esp.  t66, 

(ft)  Doed.  Holcombe  y.  JobnAon,  6  £ap.  (e)  Doe  d.  Kigge  v.  Bell.  5  T.  R.  471. 

Btp.  10.    Do«  d.  Sarage  v.  Stapleton,  3  (/)  Ludford  v.  Barber.  1  T.  R.  86.  Doe 

C.&P.  $75.  d.  ColUns  V.  WeUer.   7T.R.478.    Doed. 

(e)  Doe  d.  Pitcher  ▼.  Donovan.  %  Camp.  Martin  v.  Watts,  2  Esp.  501. 

78.  1  Taunt.  565.  S.  C«  (g)  Roe  d.  Jordan  v.  Ward.  1 H.  Bl.  97. 
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Tenant  in  tail  having  received  an  ancient  rent  of.  1^  189.  ficLfrom 
the  lessee  in  possession  under  a  void  lease  granted  by  tenant  fer 
life  under  a  power,  the  rack-rent  value  of  which  was  9QL  a  year, 
cannot  maintain  an  ejectment  laying  his  demise,  at  least,  on  a  prior. 
day,  ¥rithout  giving  the  lessee  some  notice  to  quit,  so  as  to  make 
him  a  trespasser  after  such  recognition  of  a  lawful  pooBcwon 
either  in  relation  of  tenant,  or  at  least  as  continuing  by  sufienmoe 
till  notice,  (a) 

It  once  was  doubted,  whether  if  the  landlord  or  tenant  died,  tbe 
same  notice  to  his  executors  and  administrators  was  necessary  as 
would  have  been  requisite  had  he  lived ;  and  it  was  even  suggested 
that  a  month'^s  notice  in  such  case  would  suffice.  (6) 

It  is  now  settled,  however,  that  in  the  case  of  a  tenancy  firam 
year  to  year  as  long  as  both  parties  please,  if  the  tenant  die  intestate^ 
his  administrator,  as  his  legal  representative,  has  the  same  interest 
in  the  land  which  his  intestate  had ;  for  such  tenancy  is  a  chattel 
interest,  and  whatever  chattel  the  intestate  had,-  must  vest  in  his 
administrator  as  his  legal  representative,  (e) 

la  this  respect  the  right  and  the  remedy  must  be  reciprocal;  as 
the  representative  capacity  of  executor  or  administrator  is  not 
aifected  by  the  testator  or  intestate  having  been  in  the  situation  of 
either  landlord  or  tenant. 

But  although,  if  the  testator  die  in  the  pos^ssion  of  a  term  for 
years,  it  shall  vest  in  the  executor,  and  although  if  it  be  worth 
nothing,  he  cannot  waive  it,  for  he  must  renounce  the  executorship 
in  toto  or  not  ^  all ;  yet  tliis  is  to  be  understood  only  where  the 

■ 

executor  has  assets :  for  he  may  relinquish  the  lease,  if  the  property 
be  insufficient  to  pay  the  rent ;  but  in  case  there  are  assets,  to  beat 
the  loss  for  some  years,  though  not  during  the  whole  term,  it  seems 
tlie  executor  is  bound  to  continue  tenant  till  the  fund  is  exhausted, 
when  on  giving  notice  (thereof)  to  the  lessor,  he  may  waive  the  pos- 
session, (d) 

So  in  the  case  of  an  infant.  Tlierefore,  where  an  infant  becomes 
entitled  to  the  reversion  of  an  estate  leased  from  year  to  year,  he 
cannot  t»ject  the  tenant  without  giving  the  same  notice  as  the  original 

(ff)  Denn  d.  Bruno  v.  Rawlins.  10  East.  (c)  Doe  d.  Shore  v.  Porter.  3  T.  R.  13. 

261.  James  v.  Dean,  11  Ves.391.  393. 

{h)  Gulliver  d.  Tasker  v.  Burr.  1  Bl.R.  (rf)  Toll.  Law  of  Executors  and  AdminU- 

^yo»  trators.  109,  and  cases  there  cited. 
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kasor  must  have  given,  (a)  Also  if  a  tenant  hold  under  an  agree- 
ment far  a  lease  at  a  yearly  rent,  whereby  it  is  stipulated  that  the 
if;reement  shall  continue  for  the  life  of  the  lessor,  and  that  a  clause 
shall  be  inserted  in  the  lease,  giving  the  lessor^s  son  power  to  take 
the  house  for  himself  when  he  came  of  age,  the  son  must  make  his 
deetion  in  a  reasonable  time,  as  for  example,  a  week  or  fortnight, 
after  he  comes  of  age ;  the  delay  of  a  year  is  unreasonable,  and  the 
tenant  cannot  be  ejected  upon  half  a  year'*s  notice  to^quit  served 
after  such  a  delay.  (6) 

•  So,  where  an  ejectment  has  been  brought  on  the  demise  of  an 
in&nt,  which  action  is  compromised,  and  the  tenant  in  possession 
attorns  to  the  defendant ;  though- the  infant,  on  coming  of  age,  does 
not  accept  rent  or  do  any  act  to  confirm  the  tenancy,  yet,  as  the 
fonner  ejectment  was  brought  at  his  suit  and  for  his  benefit,  he 
diall  not  be  allowed  to  consider  the  tenant  as  a  trespasser,  and  bring 
a  new  ejectment  without  giving  notice  to  quit,  (c) 

Tenant  from  year  to  year  also  before  a  mortgage  or  grant  of  the 
reversion,  is  entitled  to  six  months^  notice  to  quit  before  the  end  of 
the  year  from  the  mortgagee  or  grantee,  {d) 

Thus  where  a  tenant  held  from  the  2^  of  November  as  a  yearly 
tenant ;  and  a  mortgagee  who  became  such  in  JtUy  was  desirous  of 
ousting  him,  it  was  too  late  to  give  notice  then  for  the  tenant  to 
quit  at  the  end  of  the  current  year ;  for  the  tenant,  at  the  time  that 
the  mortgagee''s  title  accrued,  had  as  permanent  an  interest  in  the 
estate  till  the  22d  of  November^  as  if  it  had  been  leased  to  him  by 
de^  till  that  period,  (d) 

There  is  no  distinction  in  reason  between  houses  and  lands,  as  to 
the  time  of  giving  notice  to  quit ;  it  is  necessary  that  both  should 
be  governed  by  one  rule.  There  may  be  cases  where  tlie  hardship 
would  be  felt  in  determining  that  the  rule  did  not  extend  to  houses 
as  well  as  lands :  as  in  the  case  of  a  lodging-house  in  London  being 
let  to  a  tenant  at  Lady-^lay  to  hold  from  year  to  year,  if  the  land- 
kird  should  give  notice  to  quit  at  Michaelmasy  he  would  by  that 
means  deprive  the  lessee  of  the  most  beneficial  part  of  the  terra, 
it  is  notorious  that  the  winter  is  by  far  the  most  profitable  sea- 


(a)  Maddon  d.  Baker  ▼.  White.  2  T.R.    436. 

1  j9-  (c)  Doe  d.  Miller  v.  Noden.  2  Eep.  h30 . 

(b)  Doe  d.  Bromfield  v.  Smith.  2  T.  K.        (c/)  Birch  v.  Wright.  1  T.  R.  378-80. 
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son  of  the  year  for  those  who  let  lodgings.     The  notice  should  be 
half  a  year  preceding  the  expiration  of  the  year,  (a) 

Tithes  in  this  respect  are  assimilated  to  land.  If,  therefore,  a 
composition  for  tithes  be  made  by  ^.  as  proprietor,  and  he  leaae 
them  to  A.,  whose  interest  is  afterwards  put  an  end  to  by  A.  befiire 
any  alteration  is  made  in  the  composition,  A.  cannot  determine  it 
without  six  months^  notice,  {h) 

Where  a  composition  for  tithes  had  been  long  paid,  and  two 
years  before  the  action  of  debt  brought  on  the  stat.  2  &  3  Edw.  & 
c.  13.,  for  not  setting  out  the  tithes,  the  vicar,  in  a  conversation 
with  the  defendant,  had  demanded  his  tithes  vicarialj  on  which  the 
other  tendered  him  40«.  (the  annual  composition,)  which  the  vicar 
refused  to  take,  but  assigned  no  reason  for  his  refusal ;  this  was 
held  to  be  no  evidence  of  a  notice  to  determine  the  compositioii, 
which  notice  ought  to  be  unequivocal ,-  and  held  also,  that  the  cte- 
fendant,  not  having  denied  the  vicar^s  right  to  tithe  in  kind,  before 
the  action  brought,  was  not  precluded  from  taking  the  objection  to 
the  action  at  the  trial,  for  want  of  a  proper  notice  to  determine  the 
composition,  analogous  to  a  notice  to  quit  land,  by  putting  the 
vicar  to  the  strict  proof  of  his  right  to  tithe  in  kind,  (e) 

When  a  bill  is  filed  for  an  account  of  tithes  against  one  who  had 
a  lease  of  his  own  and  the  other  tithes  in  the  parish,  and  the  whcde 
question  in  the  cause  turns  upon  the  validity  of  the  lease,  and  of  the 
notice  given  to  determine  it,  the  Court  of  Exchequer  will  not  pro- 
ceed till  those  points  are  settled  at  law.  (rf) 

Where  a  house,  lands  and  tithes,  were  held  under  a  parol  demise 
at  a  joint  rent,  a  notice  to  quit  "  the  house^  lands^  and  premises 
with  the  appurtenances^  includes  the  tithes,  and  is  sufficient  to  put 
an  end  to  the  tenancy,  [e) 

A  notice  to  quit  has  reference,  in  all  cases,  to  the  letting ;  there- 
fore, wliere  a  house  was  taken  by  the  month,  it  was  held  that  a 
month'*s  notice  was  sufficient  to  entitle  the  party  to  recover.  (/) 

Agreement  for  a  demise  for  a  year,  the  rent  to  be  paid  weekly, 
and  to  have  a  months'*  warning,  if  no  default  was  made  in  paymoit 
of  the  rent ;  but  which  agreement  the  lessor  afterwards  refused  to 

(o)  Right  d.  Flower  v.  Derby.     1  T.R.  Anstr.  :\97, 

159-62.  (r)  Fell  v.  Wilson,  12  East,  83. 

(6)  Wyburd  v.  Tuck.  1B.&P.458.  Bi-  {d)  Boustrierv.  Morgan,  2  Anstr.  404. 

shop  ▼.  Chichester,  2  Bro.  Chan.  Rep.  162.  (e)  Doed.  Morgan  v.  Church,  3  Camp.71. 

Atkrns  v.  Lord  Willoughby  de  Brooke,  2  {/)  Doe  d.  Tarry  v.  Ilazell.  1  Esp.  94. 
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execute,  and  the  tenant  paid  his  rent  weekly,  it  was  held  that  he 
was  entitled  to  a  months^  notice  to  quit,  though  the  agreement  was 
not  executed,  and  although  if  a  weekly  tenant,  a  weeks^  notice  was 
suflScient.  (a) 

A  tenant  sometimes  enters  upon  different  parts  of  the  land  at  dif- 
ferent periods  of  the  year,  although  all  are  contained  in  one  demise. 
When  this  happens,  the  notice  to  quit  must  be  given,  with  refer- 
ence to  the  time  of  entry,  upon  the  substantial  parts  of  the  demised 
premises,  without  regard  to  the  other  parts  which  are  auxiliaries 
only ;  though  the  tenant  will  be  obliged  to  quit  them  at  the  re- 
tpectiYe  times  of  his  entry  thereon. 

Thus,  where  the  demise  was  that  the  tenant  should  hold  the  ara- 
ble land  from  the  13th  of  February  then  next,  the  pasture  from 
the  6tb  of  April,  and  the  meadow  from  the  12th  of  May,  at  a  year- 
ly rent,  payable  at  Old  Micfiaelmus  and  Old  Lady^ay^  the  first 
payment  to  be  made  at  Old  Michaelmas  then  next,  it  was  held  to 
be  a  tenancy  from  Old  Lady-<lay  to  Old  Lady-day ;  because  the 
custom  of  most  countries  would  have  required  the  tenant  to  have 
quitted  the  arable  and  meadow  lands  on  the  13th  of  February  and 
Uth  of  May,  without  any  special  agreement,  and  a  notice  to  quit 
9i  Old  Lady-^y  delivered  before  Old  Michaelmas  was  held  suffi- 
cwnt.  (6) 

So  also  upon  a  demise  of  the  same  nature,  namely,  that  the  tenant 
should  enter  upon  the  arable  land  at  Candlemas,  and  the  house  and 
other  premises  at  Lady-day ;  to  which  was  added  a  proviso,  that 
the  tenant  should  quit  the  premises  ^^  according  to  the  times  of  en- 
try OM  aforesaid^  and  the  rent  was  reserved  half  yearly  at  Michael- 
mas and  Lady-day,  it  was  held  by  the  Court,  that  the  proviso  made 
no  alteration  in  the  tenancy,  so  as  to  require  a  notice  six  months 
before  Candlemas,  because  it  merely  expressed  what  the  law  would 
otherwise  have  implied ;  that  the  substantial  time  of  entry  was  at 
Ladf-dof^  with  a  privilege  to  the  tenant,  on  the  one  hand,  to  enter 
OD  the  arable  land  before  that  period,  for  the  purpose  of  repairing 
it ;  and  on  the  other  hand,  a  stipulation  by  him  when  he  quitted 
the  fium,  to  allow  the  same  privilege  to  the  in-coming  tenant ;  and 
therefore,  that  a  notice,  given  six  months  previous  to  Lady-duyy 

(«)  Doe  exdim.  Beacock  v.  Raffiin,  6  (6)  Doe  d.  Da^et  v.Snowdon,  S  Bl.  R. 
Tjtp.  Rep.  4 ;  mud  see  Doe  exdim.  Rigg  v.  1224 ;  and  see  Doe  ezdim.  Allan  t.  Cal- 
BcD,  5  Diirnf.'&  East,  471 .  vert,  3  East,  384. 
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although  less  than    six    months    before    Ctmdlemas,   was    suffi- 
cient, (a) 

So,  where  the  premises  contained  in  the  demise  ccmsisted 
of  dwelling-houses  and  other  buildings,  used  for  the  purpose 
of  carrying  on  a  manufacture,  a  few  acres  of  meadow  and  pasture 
land,  and  bleaching  grounds,  together  with  all  water-courses, 
&c.  and  the  tenant  held  under  a  written  agreement  for  a  lease 
to  commence,  as  to  the  meadow  ground,  from  the  S5th  of  De- 
cember then  last ;  as  to  the  pasture,  from  the  26th  of  March  then 
next ;  and  as  to  the  houses,  mUls,  and  all  the  rest  tf  the  premises^ 
from  the  1st  of  May ;  the  rent  payable  on  the  day  of  Pentecost  and 
Martinmas.  The  court  held,  that  the  substantial  time  of  entry 
was  the  1st  of  May,  inasmuch  as  the  substantial  subject  of  the  de- 
mise was  the  house  and  building  for  the  purpose  of  the  manufso^ 
ture,  to  which  every  thing  else  in  the  demise  was  merely /  auxili- 
ary. (6) 

So,  where  a  house  and  thirteen  acres  of  land  were  demised  fir 
eleven  years,  to  hold  the  lands  from  the  2nd  of  February,  and  the 
house  and  other  premises  from  the  1st  of  May,  at  the  yearly  rent  of 
24/.  payable  at  Michaelmas  and  Lady-day ,  the  jury  found  the  land 
to  be  the  principal  subject  of  the  demise ;  and  the  plaintiff  waspQD- 
suited  on  account  of  the  notice  to  quit  not  having  been  given  six 
months  previous  .to  the  2d  of  February.  The  court  was  after^ 
wards  moved  to  set  aside  the  nonsuit,  on  the  ground  that  the  bouse 
was  the  principal  part  of  the  demise;  (being  situated  near  a  borpugHO 
or,  at  all  events,  that  the  relative  value  and  importance  of  the  house 
and  lands  were  so  nearly  balanced,  that  it  was  immaterial  to  which 
the  notice  referred ;  but  the  court  refused  the  rule,  saying,  it  was 
for  the  jury  to  decide  which  was  the  principal,  and  which  the  aocefr* 
sary  part  of  the  demise,  (c) 

Difficulties  frequently  arise  as  to  the  period  of  the  commencement 
of  a  tenancy,  and  when  a  regular  notice  to  quit  on  any  particular  day 
is  given,  and  the  time  when  the  term  began  is  unknown,  the  effect 
of  such  notice,  as  to  its  being  evidence,  or  not,  of  the  time  of  the 
commencement  of  the  tenancy,  will  depend  upon  the  particular  dr- 
cumstances  attending  its  delivery. 

(a)  Doe  d.  Strickland  v.Spence.  6  East.     East.  o51.     3  Smith  R.  517.  S.C. 
120.     2  Smith  R.  tbh.  S.  C.  (c)  Doe  d.  Ueaiiy  v.  Howard.     IX  KmU 

(6)  Doo  d.  Lord  Bradford  v.  Watkins.  7     498. 
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If  the  tenant,  having  been  applied  to  by  his  landlord  respecting  the 
time  of  the  commencement  of  his  tenancy,  has  informed  him  that 
it  began  on  a  certain  day,  and,  in  consequence  of  such  information, 
a  notice  to  quit  on  that  day  is  given  at  a  subsequent  period,  the  te- 
nant is  concluded  by  his  own  act ;  aiid  will  not  be  permitted  to 
prove  that  in  point  of  fact  the  tenancy  has  a  different  commence- 
ment :  nor  is  it  material  whether  the  information  be  the  result  of 
design,  or  ignorance,  as  the  landlord  is  in  both  instances  equally  led 
into  an  error,  (a) 

In  like  manner,  if  the  tenant,  at  the  time  of  the  delivery  of  the 
notice,  assent  to  the  terms  of  it,  it  will  waive  any  irregularity  as  to 
the  period  of  its  expiration  ;  but  such  assent  must  be  strictly  prov- 
ed :  thus  the  words,  '^  I  pay  rent  enough  already,  and  it  is  hard  to 
use  me  thus,^  have  been  held  not  to  amount  to  an  acceptance  of  the 
nodee,  but  to  be  merely  the  words  of  an  angry  man.  (6) 

It  was  formerly  held  (e)  that  a  notice  to  quit  on  any  particular 
day,  was  always  primA  fcuAe  evidence  of  a  holding  from  that  day ; 
bat  this  doctrine  is  now  exploded,  and  no  such  presumption  will 
arise  unless  the  delivery  be  to  the  tenant  personally,  and  he  then 
read  the  contents,  or  they  be  exj^ned  to  him,  without  any  objec- 
tioD  being  made  on  his  part  as  to  the  time  of  the  expiration  of  the 
notice  ;(cO  though,  if  the  delivery  be  attended  with  these  circum- 
staneesy  the  proof  of  the  time  of  the  commencement  of  the  tenancy, 
win  sdll  be  thrown  upon  the  tenant 

If  half  a  year'*s  notice  requires  a  tenant  to  quit  at  the  same  time 
of  the  year  at  which  he  has  usually  paid  rent ;  and  he  does  not,  on 
recefviog  it,  object  to  the  time,  this  is  sufficient  evidence  that  the 
year  of  his  tenancy  determines  at  the  time  mentioned  in  the  no- 
tice, (a) 

A  notice  by  the  owner  of  premises,  requiring  a  party  in  posses- 
flOQ  ^  to  leave  the  premises  he  then  rented  of  the  owner  at  Lady^ 
day  next^  is  not  conclusive  evidence  of  a  demise  from  the  testator 
to  the  party  in  possession.  (/) 

(«)  Doe  d.  Ejre  ▼.  Lamblj.    S  £sp.  635.  Thomas  d.  Jones  v.  Thomas.  2  Camp.  647. 

(ft)  Oskappled. Green  v.Copotis.  4T.R.  Doe  d.  Clarges  v.  Forster,  13  East.  405. 

361.  (e)  Doe  ex  dim.  Leicester  v.  Biggs,   2 

(e)  Right  d.  Flower  t.  Darby.    1  T.R,  Taunt.  109. 

159-161.  (/)  Doe  d.Wilcock8on  v.  Lynch,  2  Cliit. 

(4)  Doe  d.  Asb  t.  Calvert.  2  Campb.  387.  Rep.  683. 
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When  the  landlord  is  ignorant  of  the  time  when  the  term  of  his 
tenant  commenced,  a  notice  to  quit  is  sometimes  given,  not  spedfy- 
ing  any  particular  day,  but  ordering  the  tenant,  in  general  teniM,  to 
quit  and  deliver  up  the  possessicm  of  the  premises  ^^  at  the  end  and 
expiration  of  the  current  year  of  his  tenancy  thereof,  which  shall 
expire  next  after  the  end  of  one  half  year  from  the  date  of  the  no- 
tice;'" (a)  and  such  general  notice  is  sufficient  to  support  an  eject- 
ment But  the  landlord  must  in  such  case  give  some  evidence  df 
the  time  of  the  commencement  of  the  tenancy,  so  as  to  satisfy  lbs 
court  that  the  current  year  had  expired  before  the  day  of  the  demise 
in  the  declaration.  As  where  a  notice  was  given  on  the  2Sd  of 
March,  by  a  landlord  to  his  tenant  to  quit  at  the  expiration  of  the 
current  year ;  and  a  declaration  in  ejectment,  laying  the  demite  oB 
the  1st  of  November,  was  on  the  16th  of  Jantuiry  fi^owing,  served 
upon  the  tenant,  who  at  the  time  made  no  objection  to  the  notiee 
to  quit,  but  said  he  should  go  out  as  soon  as  he  could  suit  himself. 
This  was  held  to  be  prima  facie  evidence  that  the  tenancy  oobh- 
menced  at  Michaelmas,  and  was  determined  before  the  day  of  the 
demise,  (h) 

So  also,  where  the  landlord  proved  that  the  defendants  rent  was 
due  at  Michadmaa  and  Lady-day  respectively ;  and  that  it  watf  die 
general  custom  of  the  country  where  the  demised  lands  lay,  to  rent 
the  same  from  Lady-dny  to  Lady-day ;  this  was  held  sufficient  ffi- 
ma  facie  evidence  of  a  holding  from  Lady-day,  (e) 

Where  tenant  by  lease  continues  to  hold  after  the  expiration  of 
it,  as  tenant  at  will,  and  assigns  to  another,  the  tenancy  of  the  as- 
signee shall  be  held  to  commence  at  the  day  on  which  it  cominenoed 
under  the  lease,  and  a  notice  to  quit  on  that  day  only  is  good,  not- 
withstanding  the  assignee  came  in  on  a  different  day.  {d) 

A  notice  desiring  the  defendant  to  "  qutt  the  premises  which  you 
hold  under  me,  your  term  therein  having  long  since  expired,**  does 
not  recognize  a  subsisting  tenancy  from  year  to  year  subsequent  to 
the  term,  but  is  a  mere  demand  of  possession,  {e) 

(a)  Doe  d.  Phillips  v.  Butler,  2  £sp.  on  Eject.  S77. 

689.  {d)  Doe  d.  Castlcton  v.  Samuel.  5  £i^ 

(6)  Doe  Bakerv.  Woombwell,  2  Camp.  173. 

559.  {e)  Doe  ex  dim.   Godsell  t.    Inglii,  3 

(c)  Doe  d.  Milne  v.  Lambe.     Adams  Taunt.  54. 
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In  an  action  of  ejectment,  the  plaintiff  muBt  be  nonsuited,  if  it  be 
proved  that  a  notice  to  quit  at  the  end  of  six  months  was  given  by 
the  lessor  of  the  plaintiff  to.  the  occupier  of  the  premises,  a  short 
time  before  the  bringing  of  the  action,  (a) 

A  notice  should  be  clear  and  certain  in  its  terms,  and  not  am- 
biguous or  optional,  or  it  will  be  invalid.'  But  it  must  he  really 
ambiguous  or  optional,  and  not  merely  apparenily  so;  for  if  it 
appear  from  the  notice  altogether,  that  the  landlord  had  no  other  end 
in  view  than  that  of  turning  out  the  tenant,  it  will  be  a  good  notice 
notwithstanding  an  apparent  alternative. 

Thus  where  notice  in  writing  was  served  on  a  tenant  and  was  in 
dse  following  words,  ^^  I  desire  you  to  quit  possesion  on  Lady^dny 
next,  or  I  shall  insist  upon  double  rent  ;*"  the  Court  held  it  to  be 
sufficiently  positive,  and  the  latter  words  were  added  only  by  way 
of  threat  of  the  consequence  of  holding  over  the  possession.  (6) 

But  it  seems  that  if  the  notice  had  been  in  these  words,  '^  I  de- 
SBte  ycni  quit,  or  else  that  you  agree  to  pay  double  rent,""  it  would 
have  been  an  optional  notice.  (6) 

A  party  occupied  premises  under  an  agreemeat  for  three  years, 
at  45/.  a^-year,  which  expired  at  midsummer  1826,  he  did  not  then 
go  CNit,  nor  did  his  landlord  take  any  steps  to  compel  him,  but  at 
the  Michaelmas  following  gave  him  notice  to  quit  at  Lady-day 
18S7^4)r  pay  the  rent  of  50/.  a-year.  He  continued  in,  but  refused 
to  pay  more  than  the  45/.  rent.  Held  that  und^  the  circumstances 
lie  miut  be  taken  to  have  acquiesced  with  the  new  proposal,  and 
mm  bound  to  pay  the  rent  of  50/.  (e) 

A  aotioe  delivered  to  a  tenant  at  Michaelmas^  1795,  to  quit  ^  at 
Lady-dagj  which  wiQ  be  in  the  year  1795,*"  was  holden  to  be agood 
notioe  to  quit  at  Lady-day,  1796 :  for  the  intention  was  clear,  and 
ITSS'ahall  be  rejected  as  an  impossible  year,  (d) 

So  ft  notice  to  ^^  quit  possession  of  the  rooms  or  apartm^ts  which 
jaa  naw  hcdd  of  me,  on  the  S5th  of  March,  or  the. 6th  day  of 
April  next  ensuing,"^  was  held  to  be  sufficient  notice  to  the  t^aat 
to  quit  if  he  received  it  six  months  before  the  end  of  the  tenancy, 
for  that  the  notice  was  intended  to  meet  an  holding  commencing 

(«)  Doe  d.  Soott  T.  Miller,    2  C.  &  P.  (c)    Roberts  ▼.  Hajrward,    3  Car.  and 

$48.  P.  432. 

{h)  Doe  d.  Matthews  v.  JackaoD.  Doug.  .  (d)  Doe  d.  Doke  of  Bedford  r.  Knight- 

176.  ley.  7  T.  R.  63. 
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cither  at  old  or  new  Lady-day,  'and  not  to  give  8n"o|>tion'  to^'the 
tenant,  and  at  whichsoever  day  it  actuaUy  commenoBd^  the  Badw 
was  calculated  to  meet  it,  being  given  on  new  Miehadma»  iag, 
and  the  demise  laid  after  the  6th  of  Aprilj(m)  and  if^thefettnt 
dispute  the  time  when  his  tenancy  commenced,  that  the  notic^  to 
quit  does  not  correspond  with  it,  it  is  incumbent  on  him,  aond^ttot 
on  his  lessor,  to  show  the  true  commencement  of  the  tenancy.  (A)^'  *< 

So,  where  a  notice  is  given  to  quit  at  Lady-day  or  Hkkadmm 
generally,  it  shall  be  prima  facie  held  to  mem^^new  Lady^dm/  or 
new  Michaelmas,  but  is  open  to  explanation  thsfc  htd  MJehaehnkn 
or  old  Ixuly-day  was  intended.  (6)  f  -^    * 

A  notice  given  on  the  26th  September  to  qititiit  the  end  of  "ilk 
calendar  months  is  good  to  determine  a  holding  ooflnnendng  OD'Ae 
26th  of  March,  (c)  tI 

Notice  on  the  29th  of  September  to  quit  on  the  S6th  of  Mareh  fi 
a  good  half  yearns  notice,  (d)  •■"•■"-* 

A  notice  dated  27th  and  served  on  the  28th  September,  requiiAig 
a  tenant  to  quit  '^  at  Ixtdy-day  next,  or  at  the  end  of  bia  cuntllt 
year,^  must  be  understood  to  mean  a  six  months  and  not^tlvo 
days^  notice  to  quit,  (e)  •  "'"* 

So,  where  a  farm  was  leased  for  twenty-one  years  at  '■  m  redMf 
180L  per  annum,  consisting,  as  described  in  the  Itffit,  of  the  TdiWn 
Barton,  and  its  several  parcels  desmbed  by  name,  at  the  rent  cf 
83/. ;  other  closes  named,  at  other  rents,  and  the  Shippen  Bartco 
and  its  several  parcels  described  by  name  at  another  rent ;  -  with  a 
power  reserved  to  either  party  to  determine  the  lease  at  the  end  of  four* 
teen  years,  on  giving  two  years'  previous  notice.  It  was  held  tfcit 
a  notice  by  the  landlord,  to  his  tenant  to  quit  '^  Town  Barton,^  fcc. 
agreeably  to  the  terms  of  the  covenant  between  them  at  the  end  dt 
the  fourteenth  year  of  the  term,  given  in  due  time,  was  sufficient; 
for  the  Town  Barton  meant  town  Barton  cum  sociis;  otherwise 
as  there  was  no  power  to  determine  the  lease  as  to  part  only,  the 
notice  would  have  no  operation  at  all.  (/) 

(a)  Doe  d.  Matthewson  v.  Wrigbtman,  (c)  Howard  v.  Wemsley,  6  E»p.  Kep.  5J. 

4  Eap.  Rep.  5,  7.  {d)  Doe  d.  Harrop  v.  Green,  4   £ip* 

(6)  Furlev  d.  Mayor  of  Canterbury  v.  Rep.  198. 

Wood.     1   Esp.  197.     Doe  d.  Hinde  v.  (c)  Doe  d.  Hantingtower  t.  CuUiiM 

Vince.  «  Camp.  2d6.  Doe  v.  Brooks,  Id.  4  Dowl.  and  Ryl.  248. 

S57.  n.  Den  d.  Peteni  v.  llopkinson,  3  (/)  Doe  d.  Rodd  v.  Archer.  14  EmI. 

Dowl.  and  Ryl.  507.  243. 
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Sa  where  a  house,  huids,  and  tithc»  were  held  under  a  parol  de- 
nuse  at  a  joint  rent,  a  notice  to  quit  '^  the  house,  lands  and  pre^ 
nunsy  with  the  appurtenances,^  included  the  tithes,  and  was  suffi- 
cMt  to  put  an  end  to  the  tenancy,  (a) 

A  lease  of  lands  by  deed  since  the  new  style,  to  hold  from  the 
feast  of  Si^  Michaely  must  be  taken  to  mean  from  new  MicJiaelma^^ 
wA,  cannot 'be  shown  by  extrinsic  evidence  to  refer  to  a  holding 
iraok  oid  MichaelmM ;  and  this  rule  prevails,  although  the  tenancy 
be  created  by  a  holding  over  ^after  the  expiration  of  the  lease,  and 
tbe  original  entry  was  according  to  the  old  style,  and  a  notice  to 
quit  at  old  Michaelmas  though  given  half  a  year  before  new  Mi- 
dmdmas  is  bad.  (6)  ,  ^ 

But  where  the  demise  w^  by  parol,  '^  rent  •  to  take  place  from 
the  fcdlowing  Lady-day^  evidence  of  the  custom  of  the  country  is 
adndanhle  to  shew  that  by  ^^  Lady-day^  the  parties  meant  ^'old 

Upon  a  written  agreement  to  demise  from  the  following  '^  Lady- 
dag'^  a  notice  to  quit  '^on  the  6th  of  April^  is  good,  upon  parol 
eridenoe  that  by  ^^  Lady-^y  ^  the  parties  meant  ^^  oUL  Lady-day!^ 
Such  eriflence  is  admissible  where  the  written  agreement  is  not 
il.  (d) 
If  praaiises  be  taken  for  ^^  twelve  months  certain,  and  six  months^ 
to  quit  afterwards,^  the  tenancy  may  be  determined  by  a  six 
I*  notice  to  quit^  expiring  at  the  end  of  the  first  year,  {e) 
..  BMt  a  demise  we  have  seen,  ^^not  for  one  year  only,  but  from 
jNvr  t^  jKear  ^'  enures  as  a  demise  for  two  years  at  least,  (/)  and  so 
of  4^  demise  ^^  for  a  year  and  so  from  year  to  year.^  {g) 

,  Deouae  fiom  A.  to  B,  for  twenty-one  years,  if  both  should  so 
hug  live;  but  if  either  should  die  before  the  end  of  the  said  term, 
An  the  heirs,  executors,  &c.  of  the  person  so  dying  should  give 
tHalTe  months^  notice  to  quit,  &c.  Held  that  the  lease  could  only 
he4lelennined  by  twelve  months^  notice  given  ^^  by  the  representar 


(«)  Do*  cL  Morgan  ▼.  Church.  3  Camp.  (e)  Thompson  v.  M aberlej.  3  Camp.  573. 

fL  and  see  Wilson  v.  Ahhott.  3  Bam.  and 

(I)  I>09  d.  Spker  r.  Lea.  11  East.  312.  Cress.  88. 

(e)  Doe  d.  HaU  t.  Benson.  4  Bam.  and  (/)  Den  ezdim.  Jacklin  v.  Cartright.  4 

All.  588.  East.  29. 

(4  Den  d.  Peters  v.  Hopkinson.  3  Dowl.  (^')  Birch  ▼.  Wriglit.  2  Dumf.  and  East. 

sod  llyl.  507.  3B0. 
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lives  of  the  party  dying  before  the  end  of  the  term  (^  Midooivie- 
quently  that  such  notice  given  by  the  lessor  to  the  repfeaenliUiYQi 
of  the  lessee  (who  died  during  the  term)  did  not  determine  it.  (ai)>!j 

Where  a  power  is  given  to  a  party  to  determine  a  lease  on  gtv||^ 
a  notice  in  taritinyj  he  cannot  determine  it  by  giving  a  parol  Wh 
tice.(o)  .  .. 

A  parol  notice,  it  should,  seem,  would  be  suffidoat  undar  a  pwnl 
demise ;  (6)  though  in  other  cases  it  should  be  in  writing,  (e)  .      ,1? 

Although  a  lease  of  tithes  cannot  be  without  deed«  yet  •  poxd 
agreement  for  retaining  tythes  must  be  deteonined  by  a  bd|]0«^ 
with  analogy  to  the  notice  given  in  a  holding  of  land,  (d) 

It  seems  that  a  receiver  appointed  hy  the  Court  of  ChaQO^» 
with  a  general  authority  to  let  the  lands  to  tenants  from  year  to 
year,  has  also  authority  to  determine  such  tenancies  by  a  rq^idar 
notice  to  quit,  (e) 

In  the  case  of  a  tenancy  from  year  to  year  a  notice  to  quit  gilPCA 
by  a  person  acting  as  steward  of  the  corporation  is  sufficients  witl^ 
out  evidence  that  he  had  an  authority  under  seal  from  the.oorpeni- 
tion  for  this  purpose.  (/)  . .  n  .  f 

Where  there  are  three  joint-trustees  of  an  estate,  notice  to  quit 
or  discontinue  the  possession  given  by  two  is  bad,  even  tbovgh 
given  in  the  name  of  the  third,  and  the  third  trustee  afterwards 
adopts  it  and  joins  in  the  demise  in  ejectment,  (g) 

To  entitle  joint-tenants  to  recover  in  ejectment  against  a  tenant 
from  year  to  year,  the  notice  to  quit  must  be  signed  by  all  the  joint, 
tenants  at  the  time  it  is  served  ;  but  if  the  notice  be  given  by  ao 
agent  it  is  sufficient,  if  his  authority  lie  subsequently  recognized; 
and'  therefore  when  such  notice  was  given  by  an  agent  under  a 
written  authority,  which  at  the  time  of  the  service  had  been  signed 
only  by  some  of  the  several  joint-tenants ;  but  afterwards  signed  by 
all  the  otliers :  held,  that  the  subse<|uent  recognition  was  suffident 
to  give  validity  to  the  authority  from  the  beginning,  and  the  notke 
to  quit  was  therefore  sufficient.  ( h) 

(a)  Legp  (1.  Scot  V.  Benion.  Willes.  43.        (e)  Doe  exdim.  Marsack  v.  Read.    12 

{h)  Timmins  v.  Rowlinson.  3  Burr.  1603.  East.  67. 
S.  C.  1  Bl.  R.  533.  (/)  Doe  exdim.  Dean  of  Rochester  ▼• 

(r)  Wyburd    v.    Tuck.  1   Bos.  and  P.  Pierce.  «  Canipb.  96. 
4;'>d-65.  (g)  Right  d.  Fisher  ▼.  CuthelL  5  fiip. 

(c/)  Doe  d.  Morgan  v.  Church.  3  Camp.  Re]>.  149.  o  East.  491. 2  Smith.  R.  83.  &C. 
71.  Bishop  V.  Chichester.  2  Bro.  Chan.        (h)  Goodtitle  d.   King.  t.   Woodiranl. 

Cas.  161.  Fell  v.  Wilson.  12  East.  83.  3  liurn.  and  Aid.  6«9. 


Sect.  I.]  wherein  of  Notice  to  quit.  243 

A.  demised  premises  to  B.  for  one  year  certain,  and  it  was  agreed 
that  after  the  expiration  of  that  year  the  tenancy  shoidd  expire  on 
three  months^  notice  being  given  by  A.  B.  entered  and  took  re- 
oapte  first  from  A.  in  his  own  name  alone,  and  afterwards  in  the 
luanes  of  A.  and  two  others  who  were  his  partners.  After  three 
years'  possession  B,  received  a  notice  to  quit  from  A.  alone ;  it  was 
held  that  the  notice  to  quit  from  A.  alone  was  sufficient  to  determine 
the  twancy.  (a) 

Notice  to  quit,  served  upon  one  of  two  tenants  on  the  premises, 
who  hold  under  a  joint  demise,  is  evidence  that  the  notice  reached 
the  other,  who  lived  elsewhere.  (A) 

It  ia  not  necessary  that  a  notice  to  quit  should  be  directed  to  the 
tenant  in  possession,  if  proved  to  be  delivered  to  him  at  the  proper 

If  a  notice  to  quit  is  directed  to  the  tenant  by  a  wrong  christian 
r,  and  he  keeps  it,  it  is  a  waiver  of  the  misdirection,  and  the 
may  recover  on  it  if  there  was  no  other  tenant  of  the  name.(e/) 

A  misdescription  of  the  premises  in  a  notice  to  quit,  is  imnuu 
terial,  if  they  are  otherwise  sufficiently  designated,  that  the  party  to 
whom  notice  has  been  given,  has  not  been  misled  by  it.  (e) 

When  a  notice  to  quit  is  signed  by  the  party  and  attested  by  a 
witness,  such  witness  «must  be  called  to  prove  the  handwriting  of 
the  party,  or  his  absence  be  accounted  for,  although  he  was  not  the 
penqn  who  served  it  upon  the  tenant ;  proof  that  it  was  served 
upon  die  tenant,  that  he  read  it,  and  did  not  object  to  it,  is  not  in 
flodi  case  sufficient.  (/) 

The  delivery  of  the  notice  to  quit  to  the  servant  of  the  tenant  at 
his  dwelling-house,  to  whom  the  nature  of  it  was  explained,  though 
such /IweUing-house  was  not  situated  on  the  premises,  and  it  did 
not  appear  to  have  come  to  the  tenant's  hands,  is  strong  presump- 
ti?e  evidence  that  it  reached  him,  which  may  be  rebutted  by  the 
mdencse  of  the  servant,  (g) 

The  mere  leaving  of  a  notice  to  quit  at  the  tenant'*s  house,  with- 

{•)  Ifoe  exdim.  Green  r.  Baker.  8  Taant.  {d)  Doe  v.  Spiller,  6  Esp.  Rep.  70. 

Ml.    t  Ifomi^.  189.  S.  C.  (e)  Doe  d.  Cox  v. ,  4  Esp,  Rep. 

(b)  Doe  (L  Lord  Bradford  ▼.  Watkins.7  185. 

1ML6M.  5  ftnith.  R.  517.  S.  C.    Doe  d.  (/)  Doe  d.  Sir  F.  Sykes  v.  Dumford. 

Loti  MmmrtaiBf  v.  Criok.  5.  £sp.  196.  2  Maale.  and  S.  62. 

(tf)  Dm  d.  MattlMWson  ▼.  Wzightman.  (g)  Jones  d.  Griffitlia  v.  Marsh.  4  T.  R. 

4  E^  5.  461. 

k2 
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out  further  proof  of  its  Ixnng  delivered  to  a  servant,  aiid  e^phdlMd; 
or  that  it  came  to  the  tenants  hands,  is  not  sufficient  to  support  tti 
ejectment,  (o)  ''■*•' 

Service  of  a  notice  to  quit  on  a  servant  at  the  tenants  dweHb^ 
house,  is  sufficient,  although  the  tenant  be  not  informed  of  it,  tfD 
within  lialf  a  year  of  its  expiration,  (ft)  ' 

If  a  landlord  receive  rent  due,  after  the  expiration  of  a  notice  to 
([uit,  it  is  a  waiver  of  that  notice.  But  if  the  money  had  no>iiictn 
received  as  rent,  but  as  a  satisfaction  for  the  injury  done  by  ^e 
tenant  in  continuing  on  his  late  landlord'^s  premises  as  a  trespasMff, 
then  the  late  landlord  might  have  recovered  in  ejectment,  (c) 

A  landlord  of  premises  about  to  sell  them,  gave  his  tenant  notiiie 
to  quit  on  the  11th  of  October  1806,  but  promised  not  to  turn  hUn 
out  unless  they  were  sold,  and  not  being  sold  till  Febmary^  180Tf 
the  tenant  refused  on  demand  to  deliver  up  possession.  And^ 
ejectment  brought,  it  was  held  that  the  promise  (which  wad  piei^ 
formed)  was  no  w/iiver  of  the  notice,  nor  operated  as  a  licenfle  tS  be 
on  the  premises,  otherwise  than  subject  to  the  land]0rd'*8  right  rf 
acting  on  such  notice  if  necessary,  and  therefore  that  the  tenant  nbl 
having  delivered  up  possession  on  demand  after  a  sale,  was  a  ties- 
passer  from  the  expiration  of  the  notice  to  quit,  (rf)  ""■' 

A  tenant  who  holds  over  after  the  expiration  of  his  lease,  is  rttk 
entitled  to  notice,  unless  the.  occupation  has  continued  for  a  year, 
or  rent  has  been  paid,  {e) 

Though  a  notice  to  (juit  is  in  general  waived  by  the  receipt  of 
rent  due  subsequent  to  such  notice,  yet  the  mere  acceptance  of  rent 
by  a  landlord  subsequent  to  the  time  when  the  tenant  ouglit  to 
have  quitted  according  to  the  notice  given  him  for  that  purpose,  is 
not  itself  a  waiver  on  the  part  of  the  landlord,  of  such  notice ;  but 
matter  of  evidence  only  to  be  left  to  the  jury,  umler  the  circum- 
stances of  the  case :  for  the  landlord  might  possibly  have  accepted 
the  rent  under  terms,  or  made  an  express  declaration  that  he  did 
not  mean  to  waive  the  notice,  and  that  notwithstanding  his  accept- 

(a)  Doe  d.  Buross  v.  Luco9.5  Esp.  153.  Campb.  372.  Doe  cxdim.  Tarlor  v.  Jobn- 

{h)  Doe  d.  Neville  v.  Dunbar.  1  Mo.  son.  1  Stark.  Ni.  Pri.  411. 

and  Mai.  10.  (,i)  AVhiteocre  d.  Boult  v.  Svmonds.  10 

(f)  Goodri^ht  d.  ChartPr  v.  Cordwent.  East.  13.  and  see  Ricbardson  v.  Langndge. 

6  T.  R.  200.  Zoucb  d.  Ward  v.  WilUngale.  4  Taunt.  Iii8. 

1  H.  Blk.  311.   Doe  ex  Jim.  Cbeney  v.  (f)  Doe  d.  Hollingsworth.  v.  Stennett. 

Batten.  Con-p.  213.    Pant^n   v.  Jones.  3  2  I'.sp.  Rep.  717. 
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apoe  or  receipt  of  the  rent,  he  should  insist  upon  the  possession ;  or 
fcfiiid  or  contrivance  might  have  been  practised  on  the  part  of  the 
tenant  in  paying  it. — The  question  therefore,  in  such  cases,  is  qtw 
ontfBO  the  rent  was  received,  and  what  the  real  intention  of  both 
puties  was?(a) 

Where  rent  is  usually  paid  at  a  banker^s,  if  the  banker  without 
imy  special  authority,  receive  rent  accruing  after  the  expiraticHi  of 
a  notice  to  quit,  the  notice  is  not  thereby  waived  ?  (6) 

Where  a  landlord  gave  notice  to  quit  different  parts  of  a  farm  at 
different  times,  which  the  tenant  neglected  to  do  in  part,  in  conse- 
quence of  which  the  landlord  commenced  an  ejectment ;  and  before 
the  last  period  mentioned  in  the  notice  was  expired,  the  landlord, 
apprehending  tliat  the  witness  by  whom  he  was  to  prove  the  notice 
mpld  die,  gave  another  notice  to  quit  at  the  respective  times  in 
tl^  following  year,  but  continued  to  proceed  with  his  ejectment,  it 
Wlft  held  that  the  second  notice  was  not  a  waiver  of  the  first,  (c) 
,,,  S09  a  notice  to  the  tenant,  that  if  he  do  not  quit  in  fourteen  days, 
be  will  be  required  to  pay  double  value,  given  after  the  expiration 
of  a  iregular  notice  to  quit,  is  no  waiver  of  such  notice,  {d) 

So,  if  a  landlord  give  notice  to  his  tenant  to  quit  at  the  expirai- 
tioQ  of  the  lease,  and  the  tenant  hold  over,  the  landlord  is  entitled 
to  double  rent ;  and  a  second  notice  delivered  to  the  tenant  after 
the  expiration  of  such  notice  ^^  to  quit  on  a  subsequent  day  or  to 
pay  double  rent,''  is  no  waiver  of  the  first  notice,  or  of  the  double 
TCQt  which  has  accrued  under  it.  {d) 

Where  a  second  notice  was  given  to  a  tenant  to  quit  at  Michael- 
MM,  1811,  it  was  held  a  waiver  as  to  him  of  a  former  notice  given 
lo  the  original  lessee  (from  whom  he  claimed  by  assignment)  to  quit 
at  Michaehnas  1810.  (e) 

Where  one  in  remainder,  after  the  expiration  of  an  estate  for  life, 
fgae  notice  to  the  tenant  to  quit  on  a  certain  day,  and  afterwards 
aocepted  of  half  a  year'^s  rent ;  such  acceptance  being  only  evidence 
of  a  holding  from  year  to  year,  is  rebutted  by  the  previous  notice 
to  quit,  and  therefore  the  notice  remains  good.  (/) 

(«)  Doe   d.   Cheny  ▼.   Batten.  Cowp.  (r)  Doe  d.  Williiims  v.  Humphreys.    2 

243.  Hoine  v.  Kent.  1  Ball  and  Bo.  561.  East.  237. 

(6)  Doe   d.  Aah  v.   Calvert.  2  Camp.  {d)  Doe  d.  Di«:by  v.  Stecl.3Camp.  117. 

387. Zouch  exdim.  Ward  v.  WilUngale.  1  H.  \e)  Doe  d.  Brierley  v.  Palmer. l6Ea8t.o3. 

Blw.  .311.  Goodriglit  exdim.  Chortor  v.        (/)  Sykes  d.  Murgatroyd  v. cited 

rordwent.  6  Dumf.  «^  East,  219.  in  Bipht  d.  Flower  v.  Darby.  1  T.  R.  Ifll. 
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But  when  three  months^  notice  "was  giv^i  where  the  rent  was  vfr* 
served  quarterly,  and  the  landlord  expressed  neither  his  awcnt  nor 
dissent  to  admit  it,  and  took  the  rent  up  to  the  time  when  lib 
tenant  quitted ;  it  was  construed  to  be  such  an  acquitaocBoe' W 
amounted  to  presumptive  evidence  that  the  parties  intended  to  dis- 
pense with  the  notice,  and  was  therefore  deemed  a  waiver  of  il-CjCi) 

So,  if  at  the  end  of  the  year  (where  there  has  been  a  teMaojr 
from  year  to  year)  the  landlord  accepts  another  as  his  tenant^  iridh 
out  any  surrender  in  writing,  such  acceptance  shall  be  a  diqiensa- 
tion  of  the  notice  to  quit.  (6) 

Notice  to  quit,  however,  is  not  necessary  in  every  case.  Thus 
when  a  lease  is  determinable  on  a  certain  event,  or  at  a  partieidMr 
period,  no  notice  is  necessary,  because  both  parties  areequally  ap- 
prized of  the  determination  of  the  term,  (c) 

So,  if  the  tenant  have  attorned  to  some  other  person,  or  done 
some  other  act  disclaiming  to  hold  as  tenant  to  the  landlord,  in  that 
case  no  notice  is  necessary,  (d)  Indeed,  if  a  tenant  put  his  landlord 
at  defiance,  his  landlord  may  consider  him  either  as  his  tenant  or  a 
trespasser,  and  in  the  latter  case  need  not  give  him  a  notieeio  qoh 
before  he  brings  his  ejectment,  (e) 

A  tenant  having  omitted  to  deliver  up  possession  whenhk  tenn 
had  expired,  after  a  regular  notice  to  quit,  the  landlord  in  hia  ab- 
sence, broke  open  the  door,  and  resumed  possession  ;  thou^  some 
articles  of  furniture  remained.  Tlie  tenant  having  obtained  a  ver- 
dict against  the  landlord  in  trespass  for  this  entry,  the  Court 
granted  a  new  trial,  holding  that  the  landlord  might  so  enter  in 
such  case.  (/) 

A  refusal,  however,  to  pay  rent  to  a  devisee  in  a  will  which  was 
contested,  is  not  such  a  disavowal  of  the  title  as  to  entitle  sudi 
devisee  to  maintain  an  ejectment  without  giving  a  previous  no- 
tice, (p) 

Defendant,  who  held  under  a  tenant  for  life,  received,  on  her 
death,  a  letter  from  the  lessor  of  the  plaintiff*,  claiming  as  heir,  and 

(r/)  Shirley  v.  Newman.  1  Esp.  266.  dale,  Bui.  Ni.  Pri.  96,  Lumlej  r.  Hodg- 

(ft)  Sjiarrow  v.  Hawkes.  2  Esp.  50.5.  son,    16   East,  99  Atkvns  t.  Lord  Wil- 

(r)  Mespenper  v.  Armstronp:,  1  T.  H.54.  loa^hby,  2  Anstr.  397.     Doe  d.  Foster  ▼. 

T^i-lit  (I.  Flower  v.  Darby,  I  T.R.  1.^9-62.  Williams,  Cowp.  621. 

(r/)  liiill.  N.  P.  0(i,  E.-9p.  N.  P.  \6^,  {/)  Turner  v.  Meymolt,  1  Bing.  1.^8,  7 
(»')  Doe  d.  Williuin.H  v.Pnsquali.   Peake.  IMoore  571,  S.C.  and  see  Taunton  v.  Col- 
li.  1*»6,  and  .—e  'Ihmpmorton   v.  Wlielp-  lar,  7  Dunif. \  East,  lol. 
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domaadiiig  rent  Defendant  answered,  that  he  held  the  preauises 
ttntenaat  to  S> ;  that  he  had  never  conaid^ed  lessfM*-  of  plaintiff  as 
fib  famdlord ;  that  he  should  be  ready  to  pay  the  rent  to  any  one 
•vha  jbottld  be  proved  to  be  entitled  to  it,  but  that  without  dis- 
pitting'tfaie  lessor  of  the  plaintiff ''s  pedigree,  he  must  decline  taking 
lipon  kunsdf  to  decide  upon  his  claim,  without  more  satisfactory 
pMofy  in  a  legal  manner :  held,  that  this  was  a  disclaimer  of  lessor 
of  plamtiff^s  title  (a) 

. '  A  mortgagee  may  recover  possession  against  the  mortgagor,  or 
a  tenant  under  a  lease  from  the  mortgagor  posterior  to  the  mort* 
gage,  without  notice  to  quit ;  for  when  the  mortgagor  is  leff  in 
p^owfirion,  the  true  inference  to  be  drawn  is  an  agreement  that  he 
ihaU  possess  the  premises  at  will  in  the  strictest  sense,  and  therefiH-e 
DO  notice  is  ever  given  him  to  quit.  (A) 

•  Tenants  holding  from  year  to  year  under  the  receiver  for  a  mort- 
gigee,  are  entitled  to  notice  to  quit,  (c) 

'.'Where  a  tenant  has  come  into  possession  of  premises  in  1816, 
,nd  the  lessor  of  the  plaintiff  claimed  under  a  writ  of  Elegit,  and 
biquisition  tliereon  issued  in  1818,  but  founded  on  a  judgment  re^ 
covered  prior  to  1816,  it  was  held  that  no  notice  to  quit  was  neces- 

»\.J%  may  again  be  observed,  that  where  the  estate  or  lease  is  ipw 
fiuto.^aid  on  the  condition  or  limitation,  no  acceptance  of  the  rent 
after  can  make  it  to  have  a  continuance ;  otherwise  it  is  of  an  estate 
w  Jease  voidable  by  entry :  {e)  and  this  distinction  is  because  the 
toeeptance  of  rent  in  the  one  case  cannot  make  a  new  lease,  and  the 
old  one  was  determined;  but  the  acceptance  of  the  rent  in  the 
oih^9  is  a  sufficient  declaration  that  it  is  the  lessor^s  will  to  con- 
timie  the  lease,  for  he  is  not  entitled  to  the  rent  but  by  the  lease.(/) 

It  need  scarcely  be  again  observed,,  that  where  the  relation  of 
landlord  and  tenant  does  not  subsist,  notice  to  quit  is  out  of  the 
^eation. 

Thus  the  receipt  from  the  ceatuique  of  a  quit-rent  reserved  on 
the  grant  of  a  copyhold  does  not  constitute  a  tenancy  from  year  to 

(•)  Dm  d.  CUvert  ▼.  Frowd.    4  Bing.  (d)  Do©  exdim.  PuUand  v.  llilder.   2 

.1S7,  1  M.  &S.480,  S.C.  B.  &A.782. 

<6)  KMieh  d.  Warne  ▼.  HalL  Doug.  n.  {e)  Co.  Lit.  «15.    Jones  d.  Cowper  v. 

(c)  Ld.  Manafield  or  Hobhouse  v.  Ha-  Vernoy.     Willes,  169. 

miltoo,  S  Scho.  &  Lef.  30.  (^^  Co.  Lit.  n.  1, 
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yeoTj  80  as  to  entitle  his.widow  to  notice.to.quh;'  theiterit  notMhg 
rec^Ted.afl  between  landlord  and  tenant,  Irat  attribUtdbtetDiinoi»l 
ther  consideration:  for  as  to  the  question  of  tenancy  from  ycaiito 
year  the  payment  of  rent  cannot  be  evidence  of  a  holdings  (fiDSB 
year  to  year,  if,  as  in  the  case  of  a  conventionary  rent  likethisjfjt' 
be  not. a  payment  of  rent  as  between  landlord  and  tenant;  (a)  -  / 1 

If  a  man  gets  into  possession  of  a  house  to  be  let,  withoutthe; 
privity  of  the  landlord,  and  they  afterwards  enter  into:a  negoifir' 
tion  for  a  lease,  but  differ  upon  the  terms ;  the  landlord  may.  mam* 
tain  ejectment  to  recover  possession  of  the  premises  without  ginqgi 
any  notice  to  quit.  (6) 

In  the  case  of  MUdway  v.  Shirley^  Dorchesier  Summer 
1806,  where  the  lessor  of  the  plaintiff  claimed  thirty  acres  of  leaie»* 
hold,  on  a  lease  settled  on  him  long  before  extinct,  on  which  a  rent 
of  ISs.  4d.  was  reserved,  it  appeared  that  after  the  lease  had  run 
out,  the  steward  not  knowing  that,  had  continued  regularly  to  re- 
ceive the  ISs.Ad.  on  the  day  on  which  it  was  reserved  by  tbe  lease; 
wherefore  it  was  objected,  that  this  payment  of  rent  created :«' 
tenancy  from  year  to  year,  and  that  there  ought  to  have  been  a 
notice  to  quit  But,  however,  Thompson^  B.  held  that  it  was  not 
nece&sary,  that  no  contract  as  of  a  tenancy  from  year  to  year  ecAfld 
be  presumed,  that  the  payment  was  made  €Uio  intuUuy  and  that  thi 
case  fell  within  the  principle  of  that  determination  in  3  East,  S6B 
—(cited  10  Eafit,  165.) 

By  the  terms  of  a  deed  of  copartnership  a  house  is  to  be  used 
and  occupied  by  the  copartners  during  the  copartnership.  After  a 
dissolution  of  partnership,  no  notice  to  quit  is  necessary  previous 
to  an  action  of  ejectment  against  a  copartner,  (c*) 

Tenant  dies  intestate,  in  possession  of  certain  premises.  His 
widow  after  continuing  to  occupy  for  several  years,  paying  rent  to 
the  landlord,  marries  a  second  time,  and  her  husband  enters  into 
{xjssession  and  |)ays  rent  for  several  years  to  the  landlord,  and  upon 
the  death  of  the  wife  the  personal  re})rcsentative  of  the  first  hus- 
band obtains  administration  of  his  estate  and  effects,  and  brings 
ejectment  to  evict  the  second  husband :  it  was  held  that  the  action 
was  maintainable  without  giving  a  fonnal  notice  to  quit,  (d) 

('0  Ki};lit  (I.  l)e;m  of  Wells  v.  Pmwden,  v.  KhwHiis.  10  Kast,  261. 

.>  Kast.  260.  (r)  I)o.>  oxdim.  Wuithraan  v.  Miles,  1 

(/>)  J)oi>.  pxdim.  Kni-hr  v.  Quiglev,    "J  Mark.  Ni.  Vr'i.  181. 

Tjimpb.  bOh  l\  aec.     Denn  cxdim.  Bruno  {>!)  Doc  v.Bnidbury,  J  Dowl.iS.  Ryl.706. 
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L.'Wlieie  j(;  had  been  tenant  of  certain  premisen,  «nd  upon  his 
\amag  thean 'A  took  possession  :  held,  that  in  the  absence  of  any 
eiidcnoe  to  the  contrary,  it  might  be  presumed  that  he  came  in  as 
anignee  of  A.  although  he  never  paid  rent,  and  that  notice  to  quit 
was  rightly  given  to  JB.  (a) 

Tenant  fixxn  year  to  year  underlet  part  of  the  premises,  and  then 
ga^eup  to  his  landlord  the  part  remaining  in  his  own  possession, 
widicnit  either  receiving  a  regular  notice  to  quit  the  whole,  or  giving 
to  quit. to  his  sub-lessee,  or  even  surrendering  that  part  in  the 
of  the  whole.  The  landlord  cannot  entitle  himself  to  recover 
against  the  sub-lessee,  (there  being  no  privity  of  contract  between 
theoi,)  upon  giving  half  a  yearns  notice  to  quit  in  his  own  name,  and 
not  in  the  name  of  the  first  lessee ;  for  as  to  the  part  so  underlet, 
the  original  tenancy  still  continued  undetermined.  (Jb) 


SfieTioN  II.     Of  Tenants  for  a  less  Term  than  from  Year 

tor  Year :  wherein  of  Lodgings. 


!•■:• 


i-Wm  have  had  occasion  before  to  observe,  tliat  any  one  possessed 
of  a  certain  quantity  of  interest  may  alienate  the  whole  or  any  part 
dii^_  waitas  restricted  from  so  doing  by  agreement  of  the  party 
from  whom  he  derives  that  interest  or  estate,  or  by  the  terms  upon 
which  lie  takes  it 

:  Upon  the  same  principle  he  may  demise  it  or  any  part  of  it  for 
my  t&rm  shorter  than  that  of  which  he  is  possessed ;  and  when  part 
at  a  messuage  or  tenement  is  let  to  another,  it  i^  called  a  lodging  or 
loggings. 

iQf//Mi^'n^.-— Lodgings  may  be  let  in  the  same  manner  as  lands 
avi  tenements:  in  general,  however,  they  are  let  either  by  agree- 
Qeoi  in  writing  between  the  landlord  and  tenant,  or  by  parol  agree- 

A  verbal  agreement  to  take  lodgings  from  a  future  day,  is  an 
apeement  relating  to  an  interest  in  land,  and  may  be  abandoned 
where  there  has  been  no  part  execution  by  entering  on  the  premises, 

(•)l)c>ed.Morri*T.Waiiam8,  6l>arn.  6t     East.  234,  and  see  Roo  v.  Wigrgs,  «  Now 
Creis.  41.  9.  Dowl.  &  Ryl.  30,  S.  C.  Rep.  C  P.  3o(>. 

(h)  PloiwRnt  d.  Hay  ton  ▼.  Benaoii.    11 
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although  the  Jessor,  before  the  time  is  arrived  for  taking  pOKtfHnb, 
has,  at  the  request  of  the  lessee,  removed  the  advertisemoit-rtif 
lodgings  from  his  window,  (a)  t- 

It  is  a  general  rule  in  the  case  of  a  yeariy  tenancy,  thtt  notitialo 
quit  must  be  half  a  year  before  the  expiration  of  the  year ;  the  oite 
of  lodgings  depends  upon  a  particular  contract,  and  is  an  exocptim 
to  the  general  rule.  The  agreement  between  the  parties  maybe 
for  a  month  or  less  time,  and  there  much  shorter  notice  would  be 
sufficient  where  the  tenant  has  held  over  the  time  agreed  upon, 
than  in  the  other  case.  (6) 

The  whole  question  depends  upon  the  nature  of  the  first  contnot: 
so  that  if  the  parties  have  agreed  that  the  tenant  shall  hold  £or  a 
term  certain,  no  notice  of  course  can  be  necessary :  (6)  but  if  the 
tenant  hold  for  no  particular  period,  reasonable  notice  must  be 
given,  which  is  regulated  generally,  if  not  always,  by  the  local  cus- 
tom of  the  particular  place  or  district,  which  for  the  most  part  m- 
quires  the  same  space  of  time  for  notice  as  the  period  for  whioh  the 
lodgings  are  taken,  as  a  week^s  notice,  where  taken  for  a  weeki>'a 
month%  where  taken  for  a  month,  and  so  forth  ;  but  this  is  not 
always  the  case,  for  it  is  not  always  necessary  (it  is  presumed)  thfet 
a  quarterns  notice  should  be  given  where  the  rent  is  paid  quartedy, 
and  it  is  understood  to  be  a  quarterly  taking;  for  a  month*B "notice 
is  sometimes  customary,  and  which  probably  a  Court  and  Jwy 
would  think  generally  reasonable,  (c) 

A.  let  apartments  in  his  dwelling  liouse  to  B.  at  a  rent  payable 
half-yearly,  JS.  took  possession  at  Michaelmas  1822,  and  at  Lady- 
day  1823  paid  half  a  year''s  rent.  In  June  of  that  year,  B,  left  die 
apartment  without  giving  any  notice  to  quit,  but  at  Michaelmas 
1823,  he  paid  half  a  year's  rent.  At  I^ady-day  1824  A.  demanded 
anotlier  half-year'*s  rent,  which  JS.  refused  to  pay :  held,  that  from 
these  fects  the  law  would  not  imply  a  taking  from  year  to  year,  (d) 

If  a  house,  originally  entire,  be  divided  into  several  apartments, 
with  an  outer  door  to  each  apartment,  and  no  communication  with 
each  other  subsist,  in  such  case  the  several  apartments  are  oonsi- 

(«)  Inmnn  v.  Stamp,  1  Stark.  Ni.  Pri.  12.  van,  2  Campb,  78.     1  Taunt.  556,  S.  C 

(/')  Right  d.  Flowt?r  V.  Darby.     iT.  R.  Doo    exdim.  Teacock    v.  Raffon,  6  £sp. 

l.')9-62.  llq>.  4. 
(r)  Doe  (I.  Tarry  v.  Ilazoll.    .1   Ksp.  R.         (./)  Wilson  v.  Abbot  3  Bam.  and  Crti. 

I'l,  and  see  Doe  exdiin.  Titcher  v.  Doiio-  T.tt. 
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dend  in  law  as  disdnct  mansion-houses.  But  if  the  owner  live  fn 
Aef  liouae,  all  the  untenanted  apartments  shall  be  considered  as  parts 
of  his  house.  Yet,  if  th^:^  be  two  several  {enements  originally, 
anAthey  become  inhabited  by  several  families,  who  make  but  one 
m^eaoe  for  both,  and  use  it  promiscuously,  the  original  severalty  is 
mfrr  recognized  and  regarded,  that  they  continue  to  be  severally 
rtteable  to  the  poor,  (a) 

These  lodgings  constitute  such  an  interest  according  to  the  dura- 
tioa  of  the  term,  that  to  many  purposes  the  lodgers  are  considered 
in  law  in  the  light  of  householders,  and  enjoy  the  same  protection 
and  greater  immunities,  for  they  are  not  compellable  to  serve  parish 
offices. 

Ib  respect  to  letting  houses,  though,  as  has  been  before  observed, 
Aere  is  no  distinction  in  reason  between  houses  and  lands,  as  to  the 
time  of  giving  notice  to  quit  in  yearly  tenancies,  it  being  necessary 
that  both  should  be  governed  by  one  rule,  and  that  wliere  rent  is 
quarterly,  it  does  not  dispense  with  the  regular  six  months'* 
to  quit  required  by  law,  but  is  merely  a  collateral  matter: 
yt^  in  the  case  of  a  house  being  let  for  a  shorter  term  than  a  year, 
thb  holding  assimilates  itself  to  that  of  a  lodging :  therefore  where 
tihiMiae  was  taken  by  the  month,  it  was  held  that  a  month's  notice 
waaufficient:  for  a  notice  to  quit  has  reference  in  all  cases  to  the 

A  tenant  from  week  to  week,  continuing  in  possession  after  the 
aipjralian  of  a  notice  to  quit  and  demand  made,  is  not  liable  to  an 
aclioii  (c)  on  the  stat.  4  Geo.  2.  e.  ^.  or  to  a  distress  (d)  for  double 
value; 

<  if  the  lodgings  be  furnished,  it  may  be  as  well  to  have  a  schedule 
oltbe  goods  they  contain  affixed  to  the  agreement,  if  there  be  one 
ia  writing ;  in  the  same  manner  as  in  the  case  of  a  lease  of  a  house 
iQtligpods. 

*  By  Stat.  7  and  8  Geo.  4.  c.  29*  s.  45.  if  any  person  shall  steal  any 
dHrttei  or  fixture  let  to  be  used  by  him  or  her,  in  or  with  any  house 
€r  lodgiBgi  whether  the  contract  shall  liave  been  entered  into  by 
him  or  her,  or  by  her  husband,  or  by  any  person  on  behalf  of  him 

(c)TncT  ▼.  Talbot  j    6  Mod.  21%.  exdim.  Peacock  v.  Rafian,  6£sp.  Rep.  4. 

(fr)  Doed.  Parry  v.  Ilazell.  1  Ksp.  R.40.  (c)  Lloyd  v.  Rosbee.  S  Camp.  455. 

•fld  9«e  D^  AUdifii.  Pitcher  v.  Donoran,  (rl)  Sullivan  v.  Biufaop,  «  C.  and  P.Ji69. 
•Tampb.  78.    1  Taunt.  566,  S.C     Doe 
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or  her,  or  her  husband,  every  such  ofibnder  shall  be  guilty  of  fejony, 
and  being  convicted  thereof,  shall  be  liable  to  be  punished  in  tlM^.a^y^ 
manner  as  in  the  case  of  simple  larceny ;  and  in  every  such  €a^i£ 
stealing  any  chattel,  it  shall  be  lawful  to  prefer  aa  indJctmaAt  ia 
the  common  form,  as  for  larceny ;  and  in  every  such  case  of  sl^ali^g 
any  fixture,  to  prefer  an  indictment  in  the  same  form  aa  if-  ibg, 
offender  were  not  a  tenant  or  lodger ;  and  in  either  case,  to  lay.  jUm 
property  in  the  owner  or  person  letting  to  hire.  . .  / 


Section  III.      Of  strict  Tenants  at  Will. 

Although  Courts  of  law  have  of  late  years  leaned  as  much  as  |ios- 
sible  against  construing  demises,  (a)  where  no  certain  term  is  nifii^ 
tioned^  to  be  tenancies  at  will,  but  (as  we  have  just  seen)  hkVe 
rather  held  them  to  be  tenancies  from  year  to  year  so  long  as  both 
parties  please,  especially  where  an  annual  rent  is  reserved ;  (ft) '  ittnl 
although  it  is  said,  that  in  the  country,  leases  at  will  in  the' strict 
legal  notion  of  a  lease  at  will,  being  found  extremely  inconveiiiedf^ 
exist  only  notionally,  the  observation,  Mr.  Hargrave  thinks,  m^itii^ 
not  that  estates  at  will  may  not  arise  now  as  well  as  foimeriy,  bin 
only  that  it  is  no  longer  usual  to  create  such  estates  by  express 
words,  and  that  the  Judges  incline  strongly  against  implying 
them,  (c) 

Tenant  at  will  is  where  lands  or  tenements  are  let  by  one  man  lb 
another,  to  have  and  to  hold  to  liiin  at  the  will  of  the  lessor,  by 
force  of  which  lease  the  lessee  is  in  possession.  In  this  case,  the 
lessee  is  called  tenant  at  will,  because  he  hath  no  certain  nor  sure 
estate,  for  the  lessor  may  put  him  out  at  what  time  it  pleaseth  him. 
But  every  lease  at  will  must  be  at  the  will  of  both  parties,  (c)  * 

If  one  lease  for  years,  with  a  proviso  that  lessor  may  enter  at  hiis 
will,  it  is  a  lease  at  will,  (c) 

So,  if  one  demise  a  tenement  to  another  excepting  the  new  hoiise 
ft)r  his  liabitation,  when  he  pleases  to  stay  there,  and  at  other  times 
for  the  use  of  the  lessee ;  the  lessee  has  tlie  new  house  as  tenant  at 
will,  (rf) 

(a)  2  131.  Com.  147.  (r)  Co.  Lit.  65. 

{h)  Timmiu6     v.    l\owlin-»on.   .i   Burr.  ('/)  Cu<llip.  v.  Llundall.  I  Mod.  W 
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'  /8#y  if  om^  give  to  another  licence  to  take  the  profits  of  his  knci 
ipfthottt  mentioning  for  how  long  a  period,  or  reserving  an  annual 
#ent,  it  diall  be  a  lease  at  wilL  (a) 

"•  If  im  agneement  be  made  to  let  premises,  so  long  as  both  parties 
tt^  and  reserving  a  compensation  accruing  de  die  in  diem^  and  not 
ttferable  to  a  year,  or  any  aliquot  part  of  a  year,  it  does  not  create 
it'holding  from  year  to  year,  but  a  tenancy  at  will  strictly  so  called. 
And  though  the  tenant  has  expended  money  in  improving  the  pre- 
mises, that  does  not  give  him  a  term  to  hold  until  he  is  indemni- 
fied. (6) 

A  man  who  enters  and  enjoys  under  a  void  lease,  and  pays  rent, 
is  a  tenant  at  will,  and  not  a  disseisor,  (c) 

But  if  a  man  enter  by  colour  of  a  grant  or  conveyance  which  was 
vjpicly  and  did  not  stand  with  the  rule  of  law ;  he  shall  be  a  disseisor, 
and  not  a  tenant  at  will,  (d) 

,.4>  ii^>rtgagor  is  in  some  respects  strictly  a  tenant  at  will,  and  in 
^Ufpy^  eases  is  like  a  tenant  at  will,  {e) 

J. -^pherefore  if  a  mortgagee  covenant  that  the  mortgagor  shall  take 
th^^  profits  till  default  of  payment;  or  that  the  mortgagor  and  his 
hp^,  ahall  take  the  profits,  in  the  one  case  the  mortgagor,  and  in 
ilt^  other  his  heir  after  his  death,  shall  be  tenant  at  wilL  {d) 
^  J^yfX  if  mortgagee  covenant  that  he  will  not  take  the  profits  till 
dfCui]bt  of  payment,  and  the  mortgagor  enter  immediately ;  he  shall 
not  l)e  tenant  at  will ;  but  only  at  sufferance ;  for  it  was  not 
i^greed  that  he  should  take,  but  that  the  mortgagee  should  not 

•^  mortgagor,  however,  is  not  properly  a  tenant  at  will  to  the 
niortgagee,  for  he  is  not  to  pay  him  rent :  he  is  indeed  as  much  if 
QCIt  more  like  a  receiver  than  a  tenant  at  will ;  though  in  truth  he 
is  not  either.  (/)  He  is  only  a  tenant  at  \vill,  because  he  is  not 
entided  to  the  growing  crops  after  the  will  is  determined ;  for  the 
mortgagee  may  bring  his  ejectment  at  any  moment  that  he  will , 
and  he  .is  entitled  to  the  estate  as  it  is  with  all  the  crops  growing  on 

'Me) 
,  Out.  in  a  Court  of  Law,  tlie  mortgagor,  in  the  aetual  possession 

{•)  Anon.  3  Salk.  2S3.  (d)  Com.  Dig.  tit.  Est.  (H.  2.)  Powseloy 

{h)  Richardson  ▼.  Langridge,  4  Taunt,  v.  Blackman.  Cro.  Joo.  660. 

leS.  (e)  Birch  v.  Wright.  1  T.  R.  S78-S«. 

(r)  Denn   d.   Warren   v.  Fi^mside.    1  {f)Mos3, r, Gallimore.  Doug. Wt-83. 

was.  176. 
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of  mortgaged  premises,  is  considered  as  tenant  at  will  to  the  mortgi^. 
gee.  (a)  :i'j;i' 

If  tenant  for  years  continue  after  his  term,  and  his  rent  be  "pioA 
and  accepted  as  before,  it  is  said  that  he  shall  be  tenant  at  wSk^ 
but  that  while  he  so  continues,  till  his  rent  is  paid  and  aeeepted,'iit 
is  tenant  at  sufiPerance,  or  rather  at  will.     This,  however,  would  lie 

■ 

now  construed  to  be  a  tenancy  from  year  to  year,  {b)  i :" 

When  tenancy  at  will  was  more  known  than  it  is  now,  tlie  nhk 
tion  might  be  determined  at  any  time ;  not  as  to  those  mattsn 
which  during  the  tenancy  remained  a  common  interest  between  the 
parties; 'but  as  to  any  new  contract  the  will  might  be  inatnitiy 
determined.  When  that  interest  was  converted  into  a  twiaiy 
from  year  to  year,  the  law  fixed  one  positive  rule  for  six  wtmlibi 
notice ;  a  rule  that  may  in  many  cases  be  very  convenieat ;  i  m 
others,  as  for  instance,  that  of  nursery  grounds,  moat  imntve- 
nient  (c)  :.' 

If  a  tenant  whose  lease  is  expired  be  permitted  to  oontiiiiieiB 
possession,  pending  a  treaty  for  a  further  lease,  he  is  not  a  teAtait 
from  year  to  year,  but  so  strictly  at  will,  that  he  may  be  tunud 
out  of  possession  without  notice,  {d)  So  likewise  if  he  be  rtdmilllfJ 
tenant  pending  a  treaty  for  the  purchase,  which  treaty  is  afterwvpdk 
broken  off.  (e) 

Where  upon  a  treaty  for  the  assignment  of  a  term  from  A.  to  A 
it  was  agreed  that  B,  should  pay  the  purchase-money  on  a  certam 
day,  that  he  should  in  the  mean  time  have  possession  and  pay  rent, 
and  that  if  the  purchase-money  should  not  be  paid  at  the  day,  he 
should  not  be  entitled  to  an  assignment,  it  was  held  that  upon 
failure  of  payment,  A,  might  maintain  ejectment  against  J8.  without 
notice,  or  demand  of  possession.  (/) 

One  who  is  put  into  possession  under  an  agreement  to  purchase^ 
if  considered  as  a  tenant  at  will,  does  not,  by  his  admission  of  a 
fictitious  lease,  on  entering  into  the  common  consent  rule,  detemdae 


(a)  Partridge  v.  Bore,  5  Bam.  and  Aid.  S\TnondB,  10  East,  13  Rifhardaon  ▼.  Lng- 

604.  1  Dowl.  and  Ryl.  272.  S.  C.  ridp^e,  4  Taunt.  1^>8. 

{h)  Com.  Dig.  tit.  E8t.(H.  2.)  Powseley  {e)  Doe  d.  Mooro  v.  Lawder.  1  Stark. 

V.  Blackman.  Cro.  Jac.  660.  308. 

(r)  Peacock  v.  Peacock,  16  Ves,  57.  (j' )  Doe  exdim.  Loeson   v.   Sayer,  5 

(c/)  Doed.  llollingsworth  v.  Stcnnett.  2  Campb.  8.  and  nee  Doe  exdiiii«  Knigkt  v. 

Eap.  and   see   Whitmore  d.   Boalt  y.  Quiploy,  2  Campb.  505. 
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lii»  teaancy  at  will  so  as  to  enable  the  lessor  to  maintain  an  eject* 
ment  before  possession  is  demanded,  (a) 

.Where  an  agreement  was  made  between  A.  and  JB.  that  the 
fiMoier  should  seU  certain  premises  to  B.  if  it  turned  out  that  he  had 
a^tide  to  them,  and  that  B,  should  have  the  possession  frcNm  the 
dite  of  the  agreement :  it  was  held  that  an  ejectment  could  not  be 
maintained  by  A.  against  B.  without  a  demand  of  possession, 
although  the  object  of  the  action  was  to  try  the  title  to  the  pre- 

Where  a  pauper  who  had  been  permitted  to  occupy  a  parish 
boiiae  went  away  from  home :  held  that  the  overseers  might  lawfuUy 
r.  and  resume  possession  without  giving  any  notice  to  quit,  and 
not  bound  to  pursue  the  mode  pointed  out  by  the  59  Geo.  3« 
ft  12.  a.  £4  (c) 

'A  lessee  at  will  may  take  a  release  of  the  inheritance,  and  thereby 
his  estate  is  enlarged ;  or  a  confirmation  for  his  life,  upon  which  a 
nnaiiider  may  be  dependant,  (ct) 

!•  Where  a  lease  is  made  at  will,  rent  being  payable  quarterly,  the 
faaee,  after  a  quarter  of  a  year  is  commenced,  may  determine  his 
Mi^  biU  then  he  must  pay  that  quarters  rent ;  (e)  and  if  the  lessor 
delBviiiie  his  will  after  the  commencement  of  a  quarter,  he  shall 
kne  his  nmt  for  that  quarter.  So,  if  half  yearly.  {/) 
'.\TenaDt*at  will  may  be  ousted  also  by  express  words,  or  by  impli- 
dtion:  as  if  lessor  come  upon  the  land,'  and  say  that  lessee  shall 
not  continue  over,  he  may  determine  his  will,  though  in  the  ab- 
9Bt09  of  the  lessee.  But  words  off  the  land  will  not  till  notice  to 
dMilesMe.  (/) 

'rAny  act  of  desertion,  or  which  is  inconsistent  with  an  estate  at 
win,  dcme  by  the  tenant,  operates  as  a  determination  of  the  estate ; 
smaigninent  over  to  another,  or  commission  of  an  act  of  waste,  (g) 

If  therefore  tenant  at  will  take  upon  him  to  make  a  lease  for  years, 
ikkfa  is  a  greater  estate  than  he  may  make,  that  act  is  a  disseisin 
and  a  determination  of  the  will.  (A) 

(fi)  Right  exdim.  Lewis  v.  Beard,   13        (e)  Layton  v.  Field.  3  Salk.  SSf.  Parker 

EirtySlO.  V.  Harris.  4  Mod.  77.  Leighton  v.  Theed. 

tt)I)oe  d.  Newbjr  v.  Jackson^  1  Bam.  1  Ld.  Rajd.  707.  Title  v.  Grevett.  t  Ld. 

ad  Cr«t.  448.    S  Dowl.  &    Ryl.    514.  Rayd.  1008. 
St  €• .  .  (/)  Com.  Dig.  tit.  Eatates.  (H.  6.  H.  9.) 

(f)  Wildbor  ▼.  lUmibrtli,  8  Bam.  be        (g)  Cruise.Dig.tit.lX.5-17,  llB8t.67. 

Crea.  4.  a .  55.  b.  n.  1 2. 

{il)  Con.  Dig.  tit.  Eatates.  (H.  3.)  {h)  Blunden  v.  Baugh.  Cro.  Car.  504. 
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But  though  lessee  at  will' make  a  lease  to  cDinniemrM  Jt^Htttw 
clay,  it  does  not  amount  to  a  determinatioii,  till  thfe  leate  ctoofliBaEei 
in  point  of  interest.  So  of  an  extent,  till  theiBefiife;  and^df  tt*. 
la¥nry»  till  seizure,  (a) 

But,  though  a  tenant  at  will  is  at  the  will  of  both 
will  shall  not  be  determined  by  every  act  (6) 

Thus,  where  a,  feme  lessee  at  will  takes  husband,  or  ufeme  makes 
a  lease  at  will  and  takes  husband,  although  the  feme  hath  put  her 
will  in  her  husband,  yet  it  shall  not  be  said  to  be  a  determination 
without  the  election  of  the  lessor  or  the  husband,  (b) 

m 

A  tenancy  at  will  is  goierally  determined  by  the  death  of  either 
party,  but  an  interest  from  year  to  year  is  transmissible  to  repre- 
sentatives beneficially,  or  as  trustees,  (c)  ^  ■'*'' 

In  tenancies  at  will  the  rent  becomes  due  in  consideraftioii  ^  the 
occupation ;  which,  it  is  said,  must  therefore  be  averred,  {d) 

Tenant  at  will  (e)  has  an  estate  that  he  cannot  forfeit  tofif  fipea> 
8on.(/)  '      *0* 


i 


'  Section  IV.     Of  Tenants  at  Sufferanct.      ■  '^ ' 

Tenant  at  sufferance  is  he  who  enters  by  lawful  demise  or  tttle, 
and  afterwards  wrongfully  continues  in  possession ;  as  if  tenant  jfMr 
autre  vie  continues  in  possession  after  the  death  of  the  cestui  q^ 
vie,  (g) 

So,  any  one  who  continues  in  possession  without  agreement,  after 
a  particular  estate  is  ended.  (A) 

There  is  a  great  diversity  therefore  between  a  tenant  at  will  an4 
a  tenant  at  sufferance ;  for  tenant  at  will  is  always  by  right,  whereii 
tenant  by  sufferance  enteretli  by  a  lawful  lease,  and  holdeth  over 
by  wrong,  (g) 

But  against  the  king  there  is  no  tenant  at  sufferance,  for  the  king 
not  being  capable  of  committing  laches,  sucli  person  will  be  an 
intruder.  (?) 

(fl)  Com.  Dig.  tit.  Estates.  (H.  6.  H.  9.)  1  Ld.  Royd.  171.  S.C. 
CO  Com.  Dig.  tit.  Estates.  (11.3.)  (/)  Denn  d.  Warren  v.  Feanuide.  1 

(r)  James  v.  Dean,  11  Ves.  39.^.  Wils.  176* 
C(f)  Cruise.  Dig.  tit.  IX.  .'V-17.    1  Inst.         (.«r)  Co.  Lit.  ;>7.  b. 
57.  a.  65.  b.  n.  12.  (//)  Com.  \)vz.  tit.  Estates.     H.6-9. 

{"')  IJellasia   v.    Burbrick.   1    Sulk.  209.  {l\ '2  Leon.  14.;. 
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guaxdian  ooptmue  in  poBsesaioa  after  the  full  age  of  the 
I  not  a  teoant  by  niffieranoe,  but  an  abator,  (a) 

covenants  that  mortgagor  shall  quietly  anjoy  till  de- 
Cnik  of  payment,  and  assigns :  after  assignment,  mortgagor  is  only 
temat  at  auffinrance;  for  his  continuing  in  possession  does  not  turn 
the  term  to  a  right  (6) 


CHAPTER  VIIL 

OF  THE  GENERAL  INCIDENTS  TO  LEASES. 

Section  I.     Rent,  when  and  how  payable. 

'  C^f  PubUc  Impositions,  parochial  and  parliamentary. 
Section  II.     Taxes. 
Section  IIL     Poor's^Rate. 


Section  I.     Rent,  when  and  how  payable,  S^c. 

Iv  a  precedipg  part  of  this  work  we  have  had  occasion  to  explain 
the  nature  of  rent,  and  the  different  kinds  thereof. 

It  must  be  remembered,  that  a  rent  cannot  at  law  issue  out  of  a 
tirai  of  years,  but  must  come  out  of  the  reversion ;  therefore,  if 
a^Hiifee  assign  his  term,  he  cannot  distrain  for  the  rent  without 
eiuieialy  reserving  a  power  for  that  purpose,  (c) 

in^  Yeservation  of  rent  ought  to  be  certain  ;  for  if  a  man  demise, 
ifndeiingy  **  after  the  rate  of^  18/.  per  ann.  while  the  lease  con- 
ffettde^  it  will  be  void ;  for  it  does  not  appear  what  rent  he  shall 
(iftj^'fia  oertmn,  or  at  what  time:  wherein  it  differs  from  a  contract 
WfjooiB,  for  in  such  case  the  jury  may  judge  of  the  value,  {d) 

RmertHiiion  of  Rent — As  to  what  is  deemed  a  good  reservation 
rfiie&t;  if  a  man  make  a  lease  of  Blackacre,  to  commence  infuturo, 
iA^  6i  WfUteacrej  to  begin  in  prcesentij  rendering  rent  payable  at 
Mitkaekmas  before  the  commencement  of  the  term  in  Blackacre, 
this  is  a  reservation  immediately,  for  it  is  but  one  entire  rent,  and 
as  such  is  payable  according  to  the  reservation,  {e) 

(«)  Com.  Dig.  tit.  Etfates.    H.  6-9.  k        (c)  v.  Cooper.    2  Wil8.375. 

271.  %,  (d)  Tnrker  v.  Hiirris.     4  Mod.  78-9. 

(h)  Snartle  v.  Williams.     Salk.  ^Vj.  (e)  Gilh.  on  Rents,  25. 
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So  it  is,  if  a  man  grant  a  future  interetit  in  land ;  as  if  it  be  a 
lease  for  years  to  commence  five  years  after  the  making,  ci  ihe 
lease,  the  lessor  may  reserve  a  rent  immediately,  because  thb.  ii  a 
good  contract  to  oblige  the  lessee  to  pay,  and  the  lessor  may  hate 
an  action  of  debt  on  the  contract,  and  may  likewise  have  his  re- 
medy by  distress  for  the  arrears  when  the  lesscnr  oomea  into  pos- 
session, (a) 

A  lease  of  the  vesture  or  herbage  of  the  land,  reserving  rant,  is 
good ;  because  the  lessor  may  come  upon  the  land  to  distrain  the 
lessee^s  beasts  feeding  thereon,  (a) — But  a  reservation  of  grass* 
herbage,  or  other  vesture  of  the  land  woidd  be  bad,  because  they 
are  part  of  the  thing  demised.  (6) 

So,  where  by  articles  of  agreement  indented  between  jI»  and  A 
it  is  covenanted  and  agreed,  that  A.  doth  let  Blackacre  to  A  for 
five  years,  provided  always  that  B.  shall  pay  at  MuAaelmaa  and 
Lady-day  10/.  by  even  portions  yearly;  this  proviso  is  a  good  re- 
servation of  the  rent,  for  as  the  Words  amount,  to  an  immediate  de- 
vise of  the  land,  the  rent,  which  is  but  a  retribution  for  the  land, 
ought  to  be  paid  immediately ;  and  it  cannot  be  construed  to  ;be  t 
sum  in  gross,  because  by  the  words  of  the  articles  (which  being  B>- 
dented  are  the  words  of  both  parties)  it  is  to  be  paid  yearly,  (e) 

A  difiPerencc  is  here  to  be  noted  between  a  rent  reserved  entire  in 
the  reddendum  upon  a  demise  of  several  things  in  the  same  kate, 
(for  the  reservation  shall  be  taken  as  one  and  entire),  and  where  the 
rent  is  not  at  first  reserved  entire,  but  upon  the  reservation  is  seve- 
ral and  apportioned  to  the  several  things  demised.  For  instance^  if 
a  lease  be  made  of  several  houses,  rendering  the  annual  rent  of  £/• 
at  the  two  usual  feasts,  viz.  for  one  house  31.  for  another  10«.  and 
for  the  rest  of  the  houses  the  residue  of  the  said  rent  of  5/.  with  a 
clause  of  re-entry  into  all  the  houses  for  non-payment  of  any  parcel 
of  the  rent ;  this  is  but  one  reser\'ation  of  one  entire  rent,  because 
all  the  houses  were  leased,  and  the  51.  was  reserved  as  one  entire 
rent  for  them  all,  and  the  "  viz."^  afterwards  does  not  alter  the 
nature  of  the  reser\'ation,  but  only  declares  the  value  of  each 
house,  {d) 

But  if  the  lease  had  been  of  three  houses,  rendering  for  one  house 
3/.  for  another  20s.  and  for  the  third  20«.  with  a  condition  to  re- 

(a)  Gilb.  on  Rents,  25.  (c)  Gilb.  on  Rents.  32. 

(b)  Co.  Lit.  47.  (d)  Ibid.  ai. 
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enter  into  all  for  the  nonr-payment  of  any  parcel ;  these  are  three 
Kvenl  reservatioiis,  atid  in  the  nature  of  three  distinct  demises,  for 
i^di  the  avowries  must  likewise  be  several ;  for  each  house  in  this 
esse  18  only  chargeable  with  its  own  rent,  the  entire  sum  being  not 
at  first  reserved  out  of  all  the  houses  demised,  and  afterwards  ap- 
pcNrtkmed  to  the  several  houses  according  to  their  respective  value, 
ss  in  the  former  case ;  but  the  particular  sums  are  at  first  reserved 
out  of  the  several  houses,  and  therefore  the  non-payment  of  the 
rmt  of  one  house,  can  be  no  cause  of  entry  into  another,  (a) 

So,  if  one  demise  the  scite  and  demesnes  of  a  manor,  and  also  the 
■lanor  itsdf,  and  all  other  lands  and  tenements  thereunto  belonging, 
reserving  for  the  said  scite  and  demesnes  and  premises  -therewith 
klten  9^  this  is  not  a  joint,  but  a  several  lease,  tnx.  one  lease  for 
the  icite  and  demesnes,  and  another  for  the  residue  of  the  manor, 
and  the  reservations  also  are  several  and  distinct.  (6) 

So,  if  a  lease  be  made  of  two  manors  habendum,  one  manor  for 

90lt.'  isnd  the  other  manor  for  109.  these  are  several  reservations: 

and  ciich  manor  is  charged  with  its  respective  rent.  (6) 

-  If  the  respective  rents  were  equal  sums,  it  would  make  no  dif- 

fecenoe  it  seems,  so  as  the  words  in  the  habendum  make  it  as  several 


But  where  one  made  a  lease  of  a  cellar  for  a  year,  and  if  at  the 
mi  of  the  year  the  parties  should  agree  that  the  demise  should 
eoMimie,  then  to  have  and  to  hold  the  same  for  three  years,  ^^  ren- 
fipom  that  time  annually  during  the  said  term  40^.^  this  is 
cfitire  reservation,  as  well  for  the  first  year  as  for  the  three 
years;  fcnr  the  words  dicto  termino  extend  to  both  terms  indif- 
ferently. (6) 

A  lease  at  an  entire  rent,  where  part  of  the  lands  cannot  be  le- 
gally demised,  is  void  for  the  whole,  (c) 

Am  there  may  be  several  reservations  in  the  same  lease,  by  the 
words  of  the  parties,  so  there  may  by  act  of  law :  as  where  a  lease 
h  made  to  a  bishop  in  his  public  capacity,  and «/.  S.  reserving  a 
tmt ;  the  lessees  are  not  joint-tenants,  but  t^fiants  in  common,  and 
therefore  the  reservation  must  be  several,  and  the  reversion  to  which 
the  lent  is  incident  must  follow  the  nature  of  the  partTcular  estates 
on  which  it  depends,  and  therefore  must  be  several  also.  (6) 

(•)  Gilb.  on  Rents.  54.  (0  Doe  d.  GriffiUis  ▼.  lioyd.     3  Esp. 

(b)  Ibid.  36.   Tanfield  v,  Rogers.    Cro.    Rep.  78. 
EUs.341. 
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So  if  there  be  two  tenants  in  common,  and  they  make  a  lease  for 
life,  rendering  rent,  this  reservation,  though  tnade  by  joint  words, 
shall  follow  the  nature  of  the  reversion,  which  is  several  in  the  les- 
sors; and  therefore  they  shall  be  put  to  their  several  assises,  if  tbqf 
be  disseised,  as  if  they  had  been  distinct  reservations. — ^But  if  the 
reservation  had  been  of  a  horse,  or  hawk,  or  any  other  thing  not  in 
its  own  nature  severable,  then  for  the  necessity  of  the  case,  the  law 
admits  them  to  join  in  one  assise,  (a) 

Upon  a  surrender  reserving  rent,  though  the  rent  is  not  good  by 
way  of  reservation,  yet  it  shall  be  so  by  way  of  contract. 

If  a  lessee,  however,  simply  covenant  to  pay  such  a  sum  yearly, 
without  mentioning  it  as  a  consideration  of  the  demise  of  the  pre- 
mises, it  has  been  held  to  be  not  a  rent,  but  a  sum  in  gross.  (6) 

In  an  action  of  debt  on  an  agreement,  it  appeared  that  the  plain- 
tifF  covenanted  by  the  agreement  to  grant  a  lease  of  certain  premises 
upon  certain  conditions  therein  specified  and  at  a  certain  rent  ^he 
defendant  covenanted  to  pay  a  certain  rent,  and  perform  certain 
conditions  on  which  the  lease  was  to  be  granted.  The  declaratioii 
averred  that  the  defendant  had  entered,  upon  a  breach  for  noo-p^y- 
ment  of  rent  A  former  lease  to  one  Edmunds  had  subsisted^!  at 
the  expiration  of  which  that  mentioned  in  the  agreement  as.  tq  be 
granted  to  the  defendant,  was  to  commence ;  the  declaration  averred 
that  Edmunds'  lease  had  expired,  and  that  the  defendant  had  en» 
tered ;  but  not  that  any  lease  had  been  made.  There  was  also  a 
count  for  use  and  occupation : — Ujx)n  demurrer  to  the  first  special 
counts ;  Lord  Kenyoiiy  C.  J.  said,  "  I  have  always  admired  an 
expression  of  Lord  Hardwicke^  '  that  there  is  no  magic  in  words.' 
It  appears  that  a  rent  was  to  become  due  on  a  certain  •  day 
mentioned:  perhaps  this  money  to  be  paid  is  not  strictly  to  be 
called  rent,  the  relation  of  landlord  and  tenant  not  having  then 
commencetl :  but  still  the  parties  intended  that  this  money  should 
be  paid,  according  to  the  best  construction  I  can  give  of  the  agree- 
ment. Collecting  therefore  the  meaning  of  the  parties,  without 
encumbering  myself  with  the  technical  meaning  of  the  word  rent^  I 
think  the  case  is  with  the  plaintiff.*"  The  other  Judges  agreed  in 
opinion  with  I^ord  Kenyan,  They  observed,  that  the  conditions 
mentioned  in  the  lease  were  the  conditions  of  sale  at  the  auction  at 
which  it  was  bargained  for.     The  intent  seemed  to  be,  that  the  de- 

(fi)  Gilbert  on  Rents,  37,  (h)  Smitli  v.  Maploback.  1 T.  R.  441 . 


Sect.  !•]  Refjt,  when  and  how  payable,  ^c.  26 1 

fendant  should,  after  the  determination  of  Edmunds*  lease,  take 
posflesision  and  proceed  to  cover  in  the  house.  On  the'  house 
bang  covered  in,  the  plaintiffs  were  to  grant  a  lease ;  but  in  order 
to 'instigate  the  defendant  to  do  this,  he  was  to  pay*  annually  a  cer- 
tun  ^um  before  the  granting  of  the  lease,  equal  to  what  he  was  to 
pay  afterwards,  the  whole  being  denominated  "  rent.""  If  that  were 
not  meant,  the  covenant  to  pay  rent  was  useless,  for  the  lease,  when 
made,  would  certainly  contain  such  a  covenant.  The  deed  and 
conditions  of  sale  were  very  obscurely  worded,  though  it  appeared 
that  die  city  of  London  had  used  that  form  for  upwards  of  a  cen- 
tury, (fl) 

Jfoie  also,  a  diversity  between  a  reservation,  which  is  always  of  a 
tiling  not  in  esse,  but  newly  created  or  reserved  out  of  the  land  or 
tenement  demised ;  and  on  exception,  which  is  ever  of  part  of  the 
dung  granted,  and  of  a  thing  in  esse,  (b) 

"iLeat  reserved  upon  a  lease  issuing  out  of  copyholds  and  freeholds 
(ttie  lease  of  the  copyhold  being  made  with  licence)  was  held  good.(c) 
Btit'lhe  rent  shall  be  considered  as  issuing  out  of  the  freehold  only, 
wk'ik  the  case  of  rent  issuing  out  of  lands  and  goods. 
"'Ill' a  lease  of  l^ds,  for  which  the  lessor  is  bound  to  reserve  the 
tesi'  rent  that  can  be  gotten,  he  must  reserve  the  best  rent  that  can 
be  gotten  at  the  time  the  lease  is  made,  without  any  regard  to  a 
formiBr  lease  in  which  the  rent  might  have  been  fairly  reserved  on 
teiount  of  money  to  have  been  expended  in  improvements,  (cf) 

If  there  be  an  order,  confirmed  by  parliament,  that  an  indenture 
of  (demise,  upon  which  a  rent  was  reserved,  should  be  vacated  and 
canodled,  and  that  a  stranger  should  enter  into  the  lands  demised 
mi  receive  the  profits,  yet  the  same  rent  in  value  granted  by  the 
lenee  for  the  better  securing  the  rent  reserved,  is  not  discharged, 
aldioujgh  the  intention  appears  that  there  should  be  but  one  rent 

paid.  (I?) 

nnie  rent  must  be  reserved  to  the  lessor  himself,  and  not  to  a 
iitnidger ;  (/)  for  it  ought  to  be  made  to  him  from  whom  the  land 
passes ;  and  where  one  reserves  rent  to  a  stranger,  neither  the  heir 
Dor  stranger  shall  have  it.(^) 

(•)  City  of  London.  ▼.  Diaa.    T.  T.   41.  (d)  Doe  d.  Griffiths  v.  Lloyd,  3  Esp,  78. 

G.  T^'fl  MSS.  (tf)  Mounson  v.  Redshaw,  l  Saund.  196. 

(b)  Co.  Lite.  47.  (a.)  (/)  Co.  Lit.  47.  143.  b. 

{c)  Collins  V.  Harding,  Cro.  Eliz.  622.  {g)  Sacheverell  v.  Froggatt,  2  Sannd. 

Gilb.  oo  RenU.  173.  368-370. 
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Therefore,  if  a  man,  and  B,  his  son,  reciting  that  B.  \%  his  heir  iqp^ 
parent,  let  for  years,  to  commence  after  the  death  of  tiie  father  (iHio 
was  sole  seised),  and  rendering  rent  to  the  said  B,  it  will  be  Vdifl; 
for  a  reservation  to  him  by  his  proper  name,  and  not  to  him  as  b^, 
is  the  same  as  if  it  were  to  a  stranger.  But  the  king  mky  raakt  a 
reservation  of  rent  to  a  stranger,  (a ) 

So,  if  a  lease  for  years  be  made,  rendering  rent  to  the  heirs  tf 
the  lessor,  the  reservation,  it  is  said,  is  bad,  because  not  to  the  leator 
first  (6) 

The  clearest  and  safest  way  is,  to  reserve  the  rent  generally 
during  the  term,  without  saying  to  whom,  and  leave  it  to  be  dis- 
tributed by  the  law.  For  if  the  reservation  of  rent  be  general,  the 
law  generally  directs  it  according  to  the  intent  and  the  nature  of 
the  thing  demised.  (&) 

This  has  always  been  taken  most  in  advantage  of  the  lenee  and 
against  the  lessor,  and  yet  so  as  the  rent  be  paid  during  thetime ';((}) 
for  if  no  person  be  mentioned,  the  reservation  shall  be  extended  \gj 
implication  of  law,  to  the  lessor  and  his  heirs:  (cf) 

But  if  the  reservation  be  only  to  the  lessor,  and  the  deed  dp  not 
say  also  ^'  to  his  heirs,  executors,  hc'^  this  reservation  shall  con- 
tinue only  for  the  life^time  of  the  lessor,  and  shall  determine  wifli 
his  death :  for  eafpressum  facit  cessare  taciturn,  (e) 

So,  if  a  man  reserved  rent  to  him  or  his  heir,  it  will  be  good  to 
him  for  his  life  and  void  to  the  heir.(/)  So  also  if  the  lessor  be 
seised  in  fee,  and  make  a  lease  for  life  or  years,  rendering  rent  to  the 
lessor,  or  his  executor,  or  assigns ;  in  this  case  the  rent  shall  con- 
tinue only  for  the  life  of  the  lessor.  (^) 

But  if  the  reservation  be  to  the  lessor,  his  heirs  and  assigns,  in 
the  copulative,  or  in  the  disjunctive  to  him  or  his  heirs,  or  to  him 
or  his  successors,  (if  it  be  the  lease  of  a  corporation,)  during  the 
term  ;  then  all  the  assignees  of  the  reversion  shall  enjoy  it(^) 

Where  A.  and  B,  tutors  dative  appointed  by  a  Scotch  court  as 
guardians  of  an  infant,  executed  for  and  on  his  behalf,  a  tack  or 
agreement,  inter  partes,  for  a  lease,  whereby  a  salmon  fishery  in 
Scotland  was  demised  to  C  for  four  years,  at  a  certain  rent  cove- 

(a)  Com.  Dig.  tit.  Rent.  (B.  5.)  (e)  Shep.  Touch.  114.  vidsBtiwn iWm&s. 

(h)  Whitlock's  case,  8  Co.  70.  Sacheve-  Saund.  368.  n.  (t^.) 

rell  V.  Froggat,  1  Vent.  161.  (/)  Co.  Lit.  214.  a. 

(r)  Shep.  Touch.  1 14.  {^)  Com.  Dig.  tit.  Rent.  (15.5.)    Shep. 

(r/)  Dyer,  5.  Touch.  114. 
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nanted  to  be  paid  to  the  infant ;  it  was  held  that  the  infant  might 
maintain  an  acticm  of  debt,  in  hi^  own  name  upon  the  agreement,  to 
recover  arrears  of  rent,  though  he  was  no  party  to  the  agreement, 
nor  proved  to  be  of  full  age  at  the  time  of  action  brought  (a) 

If  the  reservation  be  thus :  *^  yielding  and  paying  so  much  rent,^ 
without  any  more  words,  this  shall  be  taken  for  all  the  time  of  the 
estate,  and  shall  go  to  him.in  reversion  accordingly.  (6) 

For,  if  the  rent  be  made  payable  yearly,  without  sa3dng  during 
the  term,  the  payment  must  be  made  during  the  term.(c) 

Therefore  if  a  man  seised  of  land  in  fee  make  a  lease  for  years^ 
reserving  rent  to  him  and  his  assigns  during  the  term,  this  reservap. 
tion  shall  not  determine  by  the  death  of  the  lessor  as  was  once 
wrongly  ruled,  but  the  rent  shall  go  to  his  heir;  (d)  for  though 
there  be  no  mention  of  his  heirs  in  the  reservation,  yet  there  are 
words  which  evidently  declare  the  intention  of  the  lessor  to  be  that 
the  payment  ol  the  rent  shall  be  of  equal  duration  with  the  lease, 
the  lessor  having  expressly  provided  that  it  sl)all  be  paid  during  the 
term ;  consequently  the  rent  must  be  carried  over  to  the  heir,  who 
comes  into  the  inheritance  after  the  death  of  the  lessor,  and  would 
have  succeeded  in  possession  of  the  estate  if  no  lease  had  been  made : 
and  if  the  lessor  assigns  over  his  reversion,  the  assignee  shall  have 
the  rent  as  incident  to  it ;  because  the  rent  is  to  continue  during 
the  term ;  therefore  it  must  follow  the  reversion,  since  the  lessof 
made  ob  particular  disposition  of  it  separate  from  the  reversion. (a) 

Reservation  of  five  pounds  per  acre  during  the  last  twenty  years 
of  a  term,  for  every  acre  of  meadow  land  thereby  demised,  which 
the  tenant  should  plough,  dig,  break  up,  or  convert  into  tillage 
during  the  said  last  twenty  years  of  the  term,  and  so  after  that  rate 
for  any  greater  or  less  quantity  than  bA  acre,  or  less  terms  than  a 
year.  The  renjt  is  due  in  the  last  twenty  years,  if  the  land  is  then 
ploughed,  whether  it  was  first  ploughed  within  the  last  twenty 
years  or  before,  and  the  rent  continues  payable  during  the  twenty 
years,. though  the  l^nd  be  again  laid  down  to  permanent  grass. (/) 

If  tenant  in  tail  demise  for  years,  rendering  rent  to  him  and  his 
heirs,  this  goes  to  the  heir  in  tail.(</) 

(«)Ci»ii«gieT.Waogfa,  f  Dowl^RyLSTT.  \d)  Gilb.on  Rents,  66,7,  Shep. Touch.  115. 

(6)  Com.  Dig.  tit.  Rent.  (B.  5.)  Shep.  (e)  Richmond  t.  Butcher,  Cro.  Elii.  217. 

Touch.  114.  (/)  Birch  v.  Stephenson,  3  Taunt.  469. 

(0  B^amgUMw.  Wyes,  Moor,  459.  (g)  Com.  Dig.  tit.  Rent.  (B.  5.) 
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If  tenant  for  life,  with  power  to  make  leaiea,  daniaesy  wendcriag 
rent  to  him,  his  heirs,  and  assigns,  it  shall  be  adjudged  to  him  in 
remainder. (a)  .  :   :.  <■ 

One  seised  in  fee  lets  for  years  reserving  rent  ^^  during  the  tem,^ 
to  the  lessor,  his  executors,  administrators  and  awagras  and  hmu 
covenants  to  pay  it  accordingly,  and  the  lessor  devises  the  reveaioD 
and  dies;  the  reservation  is  good  to  continue  the  rent  during  the 
whole  term,  and  the  devisee  shall  have  an  action  of  covenant  ix 
non-payment,  {b) 

If  a  copyholder  by  licence  lease,  rendering  rent  to  him  and  hk 
wife,  and  his  heirs,  where  by  the  custom  the  wife  hasher  free-bench, 
the  wife  shall  have  the  rent  as  incident  to  the  reversioa.(e) 

If  a  lease  be  made  by  a  husband,  reserving  real  to  him  for  lifie^ 
and  to  his  wife  for  life,  it  will  be  a  reservation  during  the  life  of  the 
survivor,  (c) 

A  posthumous  child,  bom  after  the  next  rent-day  had  occuned, 
after  the  death  of  his  father,  is  under  the  stat  10  and  11  IFl  8.  clfi. 
intitled  to  the  intermediate  profits  of  the  lands  settled,  aa  wdlaa  Ibe 
lands  themselves ;  for  that  act  of  parliament  was  made  to  enafak 
posthumous  children  to  take  estates  as  if  bom  in  their  feOher^a  life 
time,  though  there  should  be  no  estate  limited  to  trustees  to  preserye 
the  contingent  remainders,  (d) — Indeed  it  is  now  laid  down  aa  a  fixed 
principle,  that  wherever  such  consideration  would  be  for  his  benefit» 
a  child  ifi  ventre  sa  mere  shall  be  considered  as  absolutely  bora;  £ar 
all  the  cases  establish  this  point,  that  there  is  no  distinction  between 
a  child  in  ventre  sa  mere  and  one  actually  bora,  (e) 

It  may  be  observed  that  "  heir'^  is  the  only  word  of  privity  in  law 
requisite  to  the  reservation  of  rents,  and  in  conditions;  the  heir 
being,  in  representation,  in  point  of  taking  by  inheritance,  the  same 
person  with  the  ancestor.  (/) 

A  man  may  reserve  a  rent  to  himself  for  his  life  and  a  different 
rent  to  his  heir,  {g) 

If  there  be  two  joint-tenants,  and  they  make  a  lease  for  years  hj 
parol,  or  deed-poll,  reserving  rent  to  one  only,  yet  it  shall  enure  to 

(a)  Com.  Dip.  tit.  Rent.  (B.  5.)  (d)  Basset  v.  Basset,  3  Atk.  203. 

{b)   Sacbeverell  v.  Frogatt,    t  Saund.  («)  Doe  d.  Lancashire  v.  Lancmshixie,  5 

361-568.  S.  C.  S  Lev.  13.    Sir  T.  Raym.  T,  R.  49-60-61.    Doe  d.  Clarke  ▼.  Clarke, 

213.    1  Vent.  14S-161.   2  Keb.  798-819-  3H.B1.399.  Bealev.Beale,lP,Wms,2-l5. 

833-839.  (/)  Oates  v.  Frith,  Hob.  130. 

(r)  Com.  Dig.  tit.  Rent.  (B.  67.)  (j*)  Co.  Lilt.  213.  b.  *J14.  a. 
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boCfa*  But  if  the  lease  had  been  indented,  the  reservation  should 
have  been  good  to  him  only  to  whom  it  was  made,  and  the  other 
should  have  taken  nothing. — The  reason  of  the  difference  is  this : 
mbat  the  lease  is  by  deed-poll,  or  by  parol,  the  rent  shall  follow 
die  leverrion,  which  is  jointly  in  both  lessors:  and  the  rather,  be- 
canae  the  rent  being  something  given  to  the  joint-tenant  to  whom  it 
ig-ieauived  in  retribution  for  the  land,  he  ought  to  be  seised  of  the 
rsnt  in  the  same  manner  as  he  is  of  the  land  demised,  which  is 
equally  for  the  benefit  of  his  companion  and  himself;  but  where 
die  lease  is  by  deed  indented,  they  are  estopped  to  claim  the  rent  in 
any  other  manner  than  it  is  reserved  by  the  deed,  because  the  in- 
denture is  the  deed  of  each  party,  and  no  man  shall  be  allowed  to 
jwoede  from  his  own  solemn  act  (a) 

So,  if  two  joint-tenants  let  by  deed  to  A.  rendering  to  them  10^. 
per  ann.  and  only  one  seal  the  deed,  the  demise  shall  be  but  of  a 
moiety,  rendering  only  Ss.  per  ann.  {b) 

JSeniy  at  tchat  time  payable. — With  respect  to  the  time  when 
payable,  it  is  either  by  the  particular  appointment  of  the 
in  the  deed,  or  else  by  appointment  of  law.  But  the  law 
never  cxmtrols  the  express  appointment  of  the  parties,  where  such 
ap|Kiintment  will  answer  their  intention,  (c) 

^  Bent  paid  in  advance  by  way  of  fine  or  foregift  is  not  usurious. 
JM^MCfM,  where  a  loan  of  money  is  the  consideration  for  a  lease, 
and  unavailable  security  is  given  for  it  {d) 

If  a  rent  be  payable  yearly  without  saying  "  during  the  said 
term,^  yet  the  payment  must  be  made  every  year  during  the  con- 
timance  of  the  lease.  («) 

Sf  therefore  a  lease  be  made  for  years,  provided  that  the  lessor 
fkall  pay  for  it  at  Michaehnaa  and  Lady-day  10/.  by  equal  portions 
•*  during  the  term,^  though  this  rent  is  not  made  payable  yearly, 
jet  the  law  construes  it  to  be  so,  because  it  is  payable  at  the  two 
feasts  during  the  term,  and  then  consequently  it  must  be  paid 
yearly;  for  if  there  be  any  omission  of  the  payments  in  any  one 
year  during  the  lease,  it  is  not  paid  at  the  two  feasts  during  the 
lerm^<e) 

So,  if  a  man  demise  for  five  years,  rendering  100/.  to  be  paid  by 

(fl)  Cow  Litt.  47.  «.  Gilb.  on  Rents,  63.        (d)  Wflson  v.  Browno,  1  BalL  &  Be. 

(6)  Com.  Vig.  tiU  Rent.  (U.  6»H.)  128. 

(e)  Cniis.  Di^,  ¥ol.  iiL  p.  ^^%.  («)  Oilb.  on  llents»  60-51. 
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equal  portions  during  the  term,  it  shall  be  paid  yearly,  tfaoii^  that 
word  was  omitted  (a) 

If  a  lease  be  made  rendering  rent  at  two  usual  feasts  of  the  year^ 
without  specifying  what  feasts,  the  law  construes  such  payments  to 
be  made  at  Michaelmas  and  Lady-day^  because  those  are  the  usual 
days  appointed  in  contracts  of  this  nature  for  payment  (6) 

So,  if  a  man  grant  a  rent  of  ]0/.  to  another  payable  at  the  two 
usual  feasts  of  the  year,  this  shall  be  intended  by  equal  partioiu, 
though  not  so  mentioned  in  the  deed;  because  where  there  aret)vo 
several  days  appointed  for  payment,  it  is  the  most  equal  constnic- 
tion,  that  ammety  of  the  rent  shall  be  paid  at  each  day.  (6) 

In  a  question  between  landlord  and  tenant,  whether  the  rent  was. 
payable  quarterly  or  half  yearly,  evidence  of  the  mode  in  which 
other  tenants  pay  is  not  admissible,  (c) 

If  a  man  make  a  lease  to  another  the  6th  day  of  Augustj  ready- 
ing yearly  the  rent  of  40«.  at  two  terms  of  the  year,  wv.  at  Xiody- 
day  and  Michaelmas,  by  equal  portions,  though  in  this  case,  by  the 
appointment  of  the  parties,  Lady-day  be  the  first  term  nientkned^ 
yet  the  first  payment  shall  be  made  at  Michaelmas  ensuing  the  dgtf 
of  the  lease ;  for  without  such  transposition  of  the  words  of  the  deed^ 
the  intention  of  the  parties  could  never  be  fulfilled,  because  the  not 
is  reserved  annually,  and  the  lessor  would  lose  the  profits  of  «Nie 
half  year  if  the  rent  were  not  payable  the  first  Michelmas ;  and  the 
lessee  must  enjoy  the  land  from  the  date  of  the  lease  to  the  first 
Michelmas  without  paying  any  thing;  and  so  likewise  from  the 
last  Lady-day  of  the  term  to  the  expiration  of  it ;  because  though 
the  rent  ended  in  August,  yet  the  payment  was  not  to  be  made  till 
the  Michaelmas  following,  before  which  time  the  lease  expired.  (6) 

So,  if  a  man  make  a  lease  the  1st  of  May,  reserving  rent  payable 
quarterly  :  this  shall  be  intended  quarterly  from  the  making  of  the 
lease ;  for  if  the  beginning  of  the  quarter  should  be  construed  to  he 
any  other  day  than  the  date  of  the  lease,  the  lessor  would  lose  the 
profits  of  his  land  for  some  time,  and  consequently  not  have  quar- 
terly payment  made  during  the  continuance  of  tlie  lease.  (6) 

A  rent  was  reserved  half  yearly  from  Michaelmas ;  an  acdon 
brought  for  half  a  yearns  rent  ending  tlie  25th  day  of  March,  which 

{ii)  Com.  Dig.  tit.  Rent.  (B.  6-8.)  95;   and  see  Fumeux  v.  Hvtchiiui,  Covp* 

(/>)  (filb.  on  Rents,  .SO-61.  807.  Duke  of  Somerset  v,  France,  iStr. 

{c)  Carter  v.  Tryke,  Cas.Peake's  Ni.  Pri.    654.  Teako's  Evid.  197. 
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was  not  lialf  a  jtar  from  llRchaehnaa ;  and  the  rent  being  reserved 
half  yearly  without  mentioning  any  day,  there  must  be  a  full  half 
year  before  it  is  due ;  but  otherwise,  where  it  is  made  payable  at 
such  and  such  feasts,  quarterly  or  half  yearly ;  there  though  the 
quarter  or  half  year  in  reality  be  not  then  expired,  yet,  as  to  th^ 
reservation  aud  pa3rment,  it  is.  (a) 

If  rent  be*  reserved  quarterly  or  half  yearly,  each  apportionment 
of  rent  is  a  distinct  debt.  (6) 

Where  there  are  special  days  of  payment  limited  upon  the  red^ 
dendumj  the  rent  ought  to  be  computed  according  to  the  redden-^ 
dum^  and  not  according  to  the  habendum :  but  where  the  reserva- 
tion is  general,  as  half  yearly  or  quarterly,  and  no  special  days  are 
motioned;  there  the  half  year  or  quarter  must  be  computed  accord- 
iug  to  the  habendum.  (6) 

If  tenant  in  fee  make  a  lease  for  years  to  begin  at  Mtehaebnas^ 
rendenhg  100/.  per  annum  at  Michaelmas  and  Lady-day^  or  within 
ten  days  after  every  feast;  it  seems  to  be  the  better  opinion  that  the 
rent 'is  due  the  last  Michaelmas-day  of  the  term,  without  any  regard 
to  the  ten  days;  for  the  reservation  being  annual,  at  the  two  feasts, 
or  within  ten  days,  it  shall  be  construed  to  be  at  the  end  of  every  ten 
days  during  the  tenuy  as  most  agreieable  to  the  design  of  the  contract ; 
aiid  therefore  the  law  rejects  the  ten  days  after  the  last  feast,  be* 
cause  the  term  ending  at  Michaebnasy  there  cannot  be  ten  days  after 
it  during  the  term,  for  pa3rment  of  the  rent.  This  construction  is 
die  more  reasonable;  because  to  give  the  lessee  his  election  to  make 
flie  last  ^payment  either  at  Michaelmas  or  ten  days  after,  were  to 
(nit  it  in  his  power  to  avoid  payment  of  the  last  half  year'*s  rent :  for 
if  it  could  be  construed  not  to  be  due  till  the  end  of  the  ten  days, 
Ae  lessor  could  never  oblige  him  to  pay  it,  because  then  the  term 
itf^ould  be  ended  before  the  rent  became  due ;  for  the  addition  of  the 
ten  days  was  only  to  enlarge  the  time  of  payment,  but  not  to  [N^e- 
vcJnt  the  payment^  or  to  remit  any  part  of  the  rent,  (a) 

If  a  man,  possessed  of  a  term  of  one  hundred  years,  make  a  lease 
fcNT  fifty,  reserving  rent  to  himself  and  his  heirs,  this  rent  determines 
at  faiis  death ;  for  his  heir  cannot  have  it,  because  he  cannot  succeed 
to'the  estate,  it  being  but  a  chattel  interest,  to  which  the  rent,  if  it 
continue  after  the  life  of  the  lessor,  must  belong;  and  the  executors 

(a)  Thomkins  ▼.  Pincent,  7  Mod.  97.    wick  v.  Foster,  Cro.  Jao.  227. 
S.  C.  2Ld.  Rajm.  819.  1  Silk.  141.  Bar-        (6)  Welbia  v.  Philips,  2  Vent.  129. 
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cannot  have  it,  because  there  are  no  words  to  csnfy  it  to  tliem.  {a) 
It  would  however  form  a  part  of  the  residuary  estate,  it  is  iobti- 
cdvedv  and  be  assets  in  the  hands  of  the  executor  or  admimsttklor: 
and  this  construction  is  warranted  by  Lord  Hale  expressly  in  fte 
case  cited.  For  a  term  of  years,  being  a  chattel  real,  is  asaeCff  in 
the  hands  of  the  executor  or  administrator ;  and  if  such  be  the  na- 
ture of  the  thing  demised,  the  rent  reserved  upon  it  will  of  course 
accompany  its  principal,  and  not  go  to  the  heir.  (6) 

Where,  however,  an  inheritor  reserves  rents,  upon  a  lease  for 
years,  this  shall  not  go  to  the  executor,  but  to  the  heir,  with  the 
reveruon ;  other  than  arrearages  of  it  behind  at  the  death  of  die 
testator,  (c) 

Therefore  where  the  lessor  died  upon  Michaehna»^day  betWMt 
three  and  four  o^clock  in  the  afternoon,  before  sun-set,  the  rert 
being  reserved  payable,  on  Michaelmas-day^  the  question  inAt 
whether  the  executor  or  the  heir,  or,  which  is  the  same,  the  joitttrehi 
of  the  lessor,  should  have  the  rent  ?  It  was  decreed  that  the  Mat 
should  go  to  the  heir  or  jointress,  because  at  the  time  of  the  ^dtelh 
of  the  lessor,  there  was  no  remedy  nor  means  to  compd  the  p0]f^ 
ment  thereof,  (d) 

Under  an  agreement  to  let  a  house  for  a  year,  the  rent  tb  eonk 
mence  at  Michaelmasj  and  to  be  paid  three  months  in  advande^ 
such  advance  to  be  paid  on  taking  possession.  Semble  this  stipids- 
tion  relates  to  the  first  quarterns  rent  only,  (e) 

Apportionment  of  rent, — At  common  law,  rent  cannot  be  appor- 
tioned, neither  can  a  rent-charge,  or  rent-seek,  (/)  but  the  rever- 
sioner becomes  entitled  to  the  accruing  rent  from  the  rent-day, 
antecedent  to  the  decease  of  the  tenant  for  life,  whose  representatiTe 
was  entitled  only  to  the  arreareages  due  at  some  rent-day  before  the 
death  of  the  testator  or  intestate :  for  the  law  does  not  apportion 
rent  in  point  of  time,  neither  does  equity,  (g) 

If,  therefore,  a  tenant  for  life  made  a  lease  for  years,  and  died  the 

(a)  Gilb.  on  Rente,  66.  (e)  Holland  v.  Taker.    2  Stark.  161. 

(/»)  SachoveroU  v.  Froggatt.  Vent.  161.  (/)  Co.  Lit.  147.  b. 

Com.  Dig.  tit.  Rent.  (B.  5.)  (g)  Countess  Pl)Tnouth  v.  Throgmortoo. 

(e)  Went.  off.  Ex.  53.  1  Sulk.  65.  £mott  v.  Cole.  Cro.  E1U.S55- 

{d)  Ld.  Rockingham  v.  Oxenden.  2  Salk.  Jenner  t.  Morgan,  1  P.  Wma.  o9S.    E«i- 

578.     Ld.  Rockingham  v.  Pourice,  1   P.  wards  v.  Css.  Dow.  Warwick,  i  P.  Wo* 

Wmi.  177.     Dnppa  v.  Mayo.     1  Saund.  171-6. 
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day  .befoare  the  rent  was  due,  (which  is  not  payable  till  the  last 
moment  of  the  day  on  which  it  is  expressly  reserved  in  the  lease,) 
the  rent  waa  lost  both  to  the  executor  and  the  reversioner,  and  the 
lav  being  so,  equity  would  not  relieve,  (a) 

The  atrict  adherence  to  this  rule  of  law  was  productive,  therefore, 
of  a  very  maiufest  and  grievous  injustice.  This  however  has  been 
ina.great  degree  remedied  by  the  statute  11  Geo.  S.  c.  19^  #.  15, 
which- after  reciting,  that  Whereas  where  any  lessor  or  landlord 
baviiig  only  an  estate  for  life,  in  the  lands,  tenements  or  heredita- 
mtntfl^  demised,  happens  to  die  before,  or  on  the  day,  on  which  any 
TCl9t  ia  reserved  or  made  payable,  such  rent  or  any  part  thereof,  is 
not  by  law  recoverable  by  the  executors  or  administrators  of  such 
lanor-  or  landlord ;  nor  is  the  person  in  reversion  entitled  thereto, 
aaj  other  than  for  the  use  and  occupation  of  such  lands,  tenements, 
or  hereditaments,  from  the  death  of  the  tenant  for  life,  of  which 
advntage  hath  often  been  taken  by  the  under-tenants,  who  thereby 
i|fiQJd  fBjingBDy  thing  for  the  same :  enacts  that,  Where  any  tenant 
f^  JiEe  shall  happen  to  die  before  or  on  the  day  on  which  any  rent 
wpfi  reserved  or  made  payable  upon  any  demise  or  lease  of  any 
landBy  tenements,  or  hereditaments  which  determined  on  the  death 
€{iaeh  tenant  for  life,  the  executors  or  administrators  of  such  tenant 
for  .life  aball  and  may,  in  an  action  on  the  case,  recover  of  and  from 
swdit  under-tenant  or  under-tenants  of  such  lands,  &c.  if  such  tenant 
for  Ufe  die  on  the  day  on  which  the  same  was  made  payable,  the 
wbirlc,  or  if  before  such  day,  then  a  proportion  of  such  rent  accord- 
11^  to  the  time  such  tenant  for  life  lived,  of  the  last  year  or  quarter 
of  «  year,  or  other  time  in  which  the  said  rent  was  growing  due  as 
iferfftfli^i  making  all  just  allowances,  or  a  proportionable  part  thereof 

■  In  a  leading  case  on  the  above  statute,  (in  which  Lord  Hardwicke 
indined  to  extend  the  remedy  to  the  representatives  of  a  tenant  in 
tail  whose  lease  determined  with  his  life,)  the  facts  were  these : 
Tenant  in  tail,  remainder  to  the  defendant  in  fee,  leased  for  years, 
and  died  without  issue  a  week  before  the  day  of  payment  bf  the 
half  year's  rent.  The  lessee  at  the  day  ptdd  all  tlie  half  year>  rent 
to  die  d^endant  The  executor  of  the  tenant  in  tail  brought  his 
fail!  for  apportionment  of  the  rent  By  the  L.  C.  Hardwicke,  this 
point  has  never  been  determined ;  but  this  is  so  strong  a  case  that  I 

(a)  Hay  v.  Palmer.  2  P.  Wms.  501. 
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shall  make  it  a  precedent  There  arc  in  it  two  grounds  {or  rdieC 
in  equity :  the  first  arises  on  the  statute  of  the  11  Geo.  2.  the  nooiid 
arises  on  the  tenant's  having  submitted  to  pay  the  rent  to  die-  de- 
fendant. The  relief  arising  upon  this  statute^  is  eithor  £rani  the 
strict  legal  construction^  or  equity  formed  upon  the  reaaoD  of  it 
And  here  it  is  proper  to  consider,  what  the  mischief  was  befiire  the 
act,  and  what  remedy  is  provided  at  common  law.  If  tenant  fir 
life,  or  any  who  had  a  determinable  estate,  died  but  a  day  faybie 
the  rent  reserved  on  a  lease  of  his  became  due,  the  rent  was'Ioit: 
for  no  one  was  entitled  to  recover  it  His  representatives  oouUast, 
because  they  could  only  briing  an  action  for  the  use  and  oeeupalion; 
and  that  would  not  lie  where  there  was  a  lease,  but  debt  or  ooniBail: 
nor  could  the  remainder-man,  because  it  did  not  accrue  m  his  toiie. 
Now  this' act  appoints  the  apportioning  the  rent,  and  gives  die 
remedy.  But  there  are  two  descriptions  of  persons  to  wfaoaiB  eiecii- 
tors  the  remedy  is  given ;  in  the  preamble,  it  is  one  having  clify  Jb 
estate  for  life ;  in  the  enacting  part,  it  is  tenant  fi>r  lifie.  Now 
tenant  in  tail  comes  expressly  within  the  mischief.  I  do  not  know 
how  the  judges  at  common  law  construe  it,  but  I  should  beimdiMd 
in  this  court  to  extend  it  to  them.  I  should  make  no  doubt,  imt 
this  the  case  of  tenant  in  tail  after  possibility  of  issue  eactinot ;  Ar 
he  is  considered  in  many  respects  as  tenant  for  life  only :  he  camiot 
suffer  a  recovery ;  he  may  be  enjoined  from  committing  waste^  such 
as  hurts  the  inheritance,  as  felling  timber ;  tliough  not  for  cobi- 
mitting  common  waste,  being  considered  as  to  that  as  tenant  in  tail 
Were  it  the  case  of  tenant  for  years  determinable  on  lives,  he  otf- 
tainly  must  be  included  within  the  Act,  though  it  says  only  tensnt 
for  life ;  it  would  be  playing  with  the  words  to  say  otherwise.  These 
cases  show  the  necessity  of  construing  this  Act  beyond  the  words. 
Tenant  in  tail  has  certainly  a  larger  estate  than  a  mere  tenant  for 
life ;  for  he  has  the  inheritance  in  him,  and  may,  when  he  pleases, 
turn  it  into  a  fee  ;  but  if  he  does  not,  at  the  instant  of  his  death  he 
has  but  an  interest  for  life.  Such  too  is  the  case  of  a  wife  tenant 
in  tail  ex  provimmie  maritL  Upon  this  point  I  give  no  absolute 
opinion.  As  to  the  equity  arising  from  the  statute,  I  know  no 
better  rule  than  this,  equitas  sequitur  legem.  Where  equity  finds 
a  rule  of  law  agreeable  to  conscience,  it  pursues  the  sense  of  it  to 
analogous  cases.  If  it  does  so  as  to  the  maxims  of  the  common  law, 
why  not  as  to  the  reasons  of  Acts  of  Parliament?    nay,  it  has 
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icAoidly  done  api  on  the  statute  of  forcible  entry;  upon  which  this 
ooiurt  grounds  bills,  not  only  to  remove  the  force,  but  to  quiet  the 
posaesaian.  That  Act  requires  a  legal  estate  in  possession ;  this 
court  icztends  the  reason  to  equitable  interests.  But  I  ground  my 
opjnion  in  this  case  upon  the  tenant's  having  submitted  to  pay  the 
lent.  He  has  held  himself  bound  in  conscience  to  pay  it  for  the  use 
md  occupation  of  the  land  the  last  half  year.  He  paid  it  to  the  de- 
fieddiUit,  which  he  was  not  bound  to  do  in  law :  and  in  such  case, 
tbe  peraon  he  pays  it  to  shall  be  accountable,  and  considered  as  re- 
ntving  it  for  those  who  are  in  equity  entitled  to  it  The  division 
miat.be  that  prescribed  by  the  statute ;  and  then  the  plaintiff  is  en- 
tiClBd  to  such  a  proporticm  of  the  rent  as  accrued  during  the  testator's 
IU64iiiie.  And  accordingly  it  was  decreed,  (a)  • 
>  Tenant  for  life  made  a  lease  for  years,  reserving  rent  at  Lady- 
dmif  and  Michaelmaa,  and  died  on  Michaehnas^ay^  at  12  at  noon. 
The- rait  shall  go  to  his  executor,  and  not  to  the  remainder-man ; 
faiC  if  auch  tenant  had  a  power  of  leasing,  and  had  so  died,  the 
rant  during  the  lease  would  have  belonged  to  the  remainders-man, 
aa^inddeatal  to  the  reversion.  (6) 

•I  .But  where  a  tenant  for  life  died  at  nine  o'clock  on  the  night  of 
Midutehnas-dayy  his  executors  are  not  entitled  to  a  quarter's  rent 
dbe  en  that  day.  (c) 

.  Under  a  parol  demise  from  year  to  year  by  a  tenant  for  life, 
having  a  power  to  lease,  but  not  executing  it,  the  interest  of  the 
in  the  absence  of  special  circumstances,  determines  with  the 
r*s  life,  and  the  rent  is  apportionable.  {d) 

for  years  by  a  rector,  having  ceased  by  his  death,  the  suc- 
incumbent  received  from  the  lessee  a  sum  of  money  as  the 
due  for  the  whole  year,  in  the  course  of  which  the  lessor  died  ; 
decided  that  the  executor  of  the  rector  was  entitled  to  an 
apportionment,  {e)  making  all  just  allowances.  (/) 

.Rent  paid  to  the  receivers  by  tenants  holding  under  demises  de- 
tenninaUe  upon  the  decease  of  tenant  in  tail,  who  died  without 


•   (b)  Piig«t  ▼.  Gee.  Ambl.  198.  Whitfield  (d)  Exparte  Smyth,  1  Swanst.  537.    Id. 

▼•  FuidBr«  died  8  Ves.  511.  in  noiit. 

(*)  £iiri  Striflbrd  t.  Ladj  Wentworth,  («)  Hawkins  v.    KeUy,   8    Vea.   308. 

fnc  Chan.  555.  Avnsley  v.  Woodsworth,  2  Ves.  &  Beam. 

(f)  Noma  T.  HaiTison,  2  Madd.  Rep.  351  Williams  v,  Powell,  lOEaat  269. 

268.  (/)  Sutton  y.  Chaplin,  10  Yea.  66, 


272  Rent;  apjpoirtiiomfient.qf^      [Chxf.Nll^ 

issuer  waa  afterwards  apportioned  betlraen  the  p  yiiiinMeiipn.  w0ik 
the  remainder-ioan.  But  in  this  caae  the  Lord  CbanceUor  Timfl^m^ 
observed  that  the  case  of  Paget  and  Ge$  (a)  seemed  nrther  .I9  hp  % 
decision  what  the  statute  ought  to  have  done,  than  wbfll  ttjlwd. 
done:  but  that  the  question  here  seemed  to  turn  on  another  grappjl^' 
that  the  tenant  holding  from  year  to  year,  or  firmn  peripd  |a  palii4. 
from  a  guardian  without  lease  or  covenant,  cannot  be  vSkm^^ 
raise  an  implication  in  his  own  favour  that  he  should  hold  vittanl^ 
paying  any  rent  to  any  body.  (6)  ■    >|. 

Thus,  by  the  statute  11  Geo.  S.  rent  is  apportionable  wheraitkas 
accrued  on  a  lease  determinable  on  the  life  of  the  tenant  fiir  fifty. 
Still  however  the  rigid  rule  of  law  obtains  as  before  the  stitttHi 
where  the  estate  does  not  so  terminate,  but  continues  notwith<twii-: 
ing  the  death  of  tenant  for  life,  as  where  it  is  under  a  poirery  ot^bjl- 
licence  of  the  lord  (if  a  copyhold^)  or  not  pursuant  to  theenAiimg 
statute  32  Hen.  8.  in  case  of  a  tenant  in  tail;  so  that  iit.fitliatif? 
these  cases  if  the  part}'  die  at  any  time  before  the  111 1  inin^  irpit.hwi 
become  payable,  his  representatives  and  his  creditors  lose  9fif(J 
benefit  which  they  would  have  derived  from  his  estate;  im^^Ai) 
rent  goes  to  the  reversioner.  Such  being  the  case,  we  wtiuld  gBymu. 
mend  the  parties  concerned  to  attend  to  the  suggestion  of  ]|4mAi 
Chancellor  Cowper,  who  observed  that  the  gift  in  law  of  the  nri^! 
which  the  lessee  of  tenant  for  life  obtained  previous  to  the  atatule^ 
by  the  death  of  the  tenant  for  life  in  the  middle  of  a  half  ycar^ 
might  be  guarded  against  by  reser^ang  the  rent  weekly,  (c) 

Quit  rent  will  not  be  ap])ortioned  as  between  tenant  for  life  an^ 
remainder-man.  (d) 

If  lessee  for  years  of  land,  rendering  rent,  accept  a  new  leaie 
from  the  lessor  of  part  of  the  land,  which  is  a  surrender  of  this 
part,  the  rent  shall  be  apportioned ;  for  tliis  comes  by  the  act  of  tbe 
parties,  (e) 

If  a  man  lease  three  acres  for  life  or  years  rendering  rent  and 
after  grant  the  reversion  of  one  acre,  tlie  rent  shall  be  appor- 
tioned. (/) 

Where  a  lease  was  made  to  A.  of  two  houses  adjoining  each 

00  Pnpet  V.  Goo,  Ambl.  198.     Whit-  (d)  Sutton  v.  Chaplin.  10  Vm.  66. 

field  V.  Pindar,  cited  8  Ves.3ll-  (r)  Vin.  Abr.  tit.  Apportionment.    (B. 

{h)  Vemun  v.  Vernon.  2  Br.  U.6M).  h  12.) 

(f )  Jenner  v.  Morgan,  1  1*.  Win«.oyj.  (J)  Ibid.  (b.  7.) 
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dttMr/ltf  oiie'Utire  rent  of  65/.  IO9.,  and'j?.  the  lessor  oonteyedone 
of  ^helknuin  by  deed  (to  which  the  lessee  was  no  party)  to  C.  in  fee, 
CMi  iipmtiobed  rent  of  40/.  it  was  held  that  the  apportionment 
teldiA  hmre  been  made  by  a  jury  to  give  it  validity,  inasmuch  as 
fcU^ljAMtiBe  hJEKl  not  acquired  the  same  rights  and  remedies  against 

as  he  would  have  acquired  under  the  legal  apportion, 
bjrs  jury,  the  lessee  not  being  bound  by  the  apportionment 
iftfi^  CMfcyeyanoe,  to  which. he  was  no  party,  and  the  propriety  of 
iHiich  he  might  dispute,  (a) 

-A  ieaiw-  was  made  of  land  and  a  flock  of  sheep,  rendering  rent. 
Ail^llie'idieep  died.  Several  justices  and  seijeants'were  of  opinion 
dM"  tte  rent  was  apportionable  and  many  others  that  it  was  not ; 
bjM'dl  thought  that  it  was  equitable,  and  reasonable  to  apportion 
it;*  Md  afto^ards  the  case  was  argued  in  the  reading  of  Moore  the 
£|il^ following,  and  it  seemed  to  him  and  to  four  justices  that  the 
rtefahould  be  •  apportioned,  inasmuch  as  no  default  was  in  the 

mii.  (») 

tVn  nan  being  seised  in  fee  of  Blackacre^  and  possessed  for 

tliftty  years  of  WTtiteaere^  lease  both  for  ten  years,  rendering  rent, 

dia»  by 'which  the  reversion  of  one  acre  comes  to  his  heir,  and 

acre  to  his  executor,  the  rent,  it  seems,  shall  be  appor- 

use  it  happens  by  act  of  law.  (c) 

Wlm  a  man  leases  lands  of  which  he  is  seised  in  fee,  and  lands 

of^^rilicil  he  is  seised  for  life  at  one  entire  rent,  the  rent  may  be  ap- 

|WTtiWifd  after  his  death  for  the  lands  of  which  he  was  so  seised  in 

fcMiO 

A  lessee  who  grants  or  assigns  part  of  his  estate  is,  notwithstand- 
ing^ liaUe  on  his  covenant  to  pay  the  entire  rent,  for  he  cannot 
a^portian  it ;  the  action  as  between  the  lessor  and  lessee  being  per- 
idnl'aiid  upon  a  mere  privity  of  contract,  and  on  that  account 
tmuitcNry,  as  any  other  personal  contract  is.  (e) 

Bat  eovenant  lies  against  the  assignee  of  the  lessee  of  an  estate 
br  •  part  of  the  rent ;  as  in  such  cases  it  is  properly  a  real  contract 
in  lemect  of  the  land,  and  is  local  in  its  nature,  and  not  transitory ; 


(•)  BCm  ▼.  ColUnft,  1  Dowl.  &  Ryl.  291 .  Maule  &  Sel.  f76.  Co.  Lit.  148  b. 

5  lU— _  ^  f^y^.  876.  S.  C.  («)  Broom  ▼.  Horo.  Cro.  Elia.  (>S3^  Ard» 

(»)V».Abr.tttJkpportioiimMit.(C.10.)  v.  Watkin.  Cro.  Elis.  637.    Holford    ▼. 

(r)  IM.  (D.  5.)  Hutch.  Dong.  186.  Stewnaon  ▼.  Lunbard. 

{iT)  Do*  «xdiiii.  Vaofhaii  ▼.  Kl«»yler,  2  2  East.  57.S. 
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aad  in  case  of  eviction,  the  rent  may  be  apportianed  as  in  debtor 
replevin,  (a) 

Where  a  man  seised  in  fee  of  a  manor  holden  in  moietiet.bjr 
socage,  and  knight'^s  service,  (since  abolished,)  and  of  a  panpnage 
appropriate,  leased  them  for  an  entire  rent,  and  on  hia  deatfay:<k- 
vised  the  manor  for  life,  remainder  in  tail;  it  was  held  that  the 
remainder-man,  (Hi  a  surrender  to  him  of  the  estate  for  life,  n^it 
distrain  on  the  lessee  for  an  appointment  of  the  rent ;  and  that.'a 
bar  to  his  avowry  must  shew  the  value  of  all  the  premises,  sad 
answer  the  rate  of  the  apportionment  So,  on  an  avowry  for  an 
estate  rent,  if  the  plaintiff  plead  eviction  of  part  of  the  land  Ifjr 
elder  title,  he  must  shew  how  much  in  value  was  evicted,  and  bsw 
the  rent  ought  to  be  apportioned.  (6) 

But  a  lessee,  who  is  evicted  in  consequence  of  a  statute  adOioir* 
ledged  by  a  former  owner  of  the  estate,  cannot  be  su^d  by  his  kaisr 
jGor  an  apportionment  of  the  rent,  (c) 

So,  if  I  lease  lands,  reserving  20/.  rent  yearly,  and  at  the  old  iff 
three  quarters  be  evicted,  the  lessor  shall  have  no  rent ;  fiH^stflt 
shall  never  be  apportioned  in  respect  of  time,  for  being  one  contttft 
and  one  debt  it  cannot  be  divided,  and  annua  nee  debitumj¥ii» 
non  aeparat,  (d)  Where  there  are  two  parceners,  and  one  will^e 
advantage  of  a  forfeiture,  and  the  other  not,  thelre  nmstbtf  i|n 
apportionment,  (e) 

For  by  entry  into  any  part  of  the  premises  demised,  the  rent  is 
suspended.  But  if  tlie  lessor  enter  by  virtue  of  a  power  reserved, 
or  even  as  a  mere  trespasser,  if  the  lessee  be  not  evicted,  it  will  be 
no  suspension  of  the  rent.  (/) 

Rent  at  what  time  demandable, — By  the  old  law,  it  was  demand- 
able  and  payable  before  the  time  of  sun-set  of  the  day  whereon  it 
was  reserved ;  for  anciently  the  day  was  accounted  to  begin  only 
from  sun-rising,  and  to  end  immediately  upon  sun-set.  (g) 

But  Lord  Hale  held,  that  although  the  time  of  sun-set  was  the 
time  appointed  by  the  law  to  demand  rent  in  order  to  take  ad- 

(a)  Broom  V.  Horo.  Cro.  Eliz.  633.  Ards  ton.  1  Salk.  65. 

V.  Waikin.  Cro.  Kliz.  CS7.     Holford  v.  {e)  Vin.  Abr.  tit.  Apportionment*  (A. 

Hatch.  Doug.  186.   Stevenson  v.  Lombard.  !i?8.)   Eastcourt  t.  Weeks.  1  Salk.  1S6. 

3  East.  S7h.  (/)  Bull  N.  P.  165-177.  Hunt  v.  Cope. 

.   {h)  Ewer  v.  MoyU.  Cro.  Eli».  771.  Cowp.  24«. 

(c)  Emott  V.  Cole.  Cro.  Eliz.  255.  (s)  Co.  Lit.  302.  2  Bl.  Com.  43. 

(rf)  Countess  of  Plyniouth  v.  Thropmor- 
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nbitage  of  a  condition  of  re-entry,  and  to  tender  it  in  order  to  save 
a  forfeiture,  yet  the  rent  is  not  due  until  midnight :  for  if  a  man 
ftdaed  in  fee  make  a  lease  for  years,  rendering  rent  at  the  feast  of 
St.  'John  Oie  Baptist^  upon  condition  of  re-entry  for  non-payment ; 
B6w  the  lessor,  if  he  will  take  advantage  of  the  condition,  must 
demlmd  it  at  sun-set ;  yet  if  he  die  after  sunset,  and  before  mid- 
i^ght,  his  heir  riudl  have  this  rent  and  not  his  executors,  which 
ptoves  that  the  rent  is  not  due  until  the  last  minute  of  the  natural 

*  A  diffisrence,  it  seems,  subsists  between  the  case  of  a  lease  made 
by  tenant  in  fee,  or  under  a  power,  and  that  of  one  made  by  a  bare 
tenatit  for  life :  in  the  latter  case,  if  the  lesscnr  live  to  the  beginning 
of  the  rent-day,  at  which  time  a  voluntary  pajrment  of  rent  may  be 
Made,  that  is  sufficient  to  entitle  the  executor  to  the  rent,  rather 
tiian  it  should  be  lost ;  but  in  the  former  case,  by  the  death  cf^  the 
lenor  before  the  last  instant,  the  rent  will  go  along  with  the  land 
to'lljm"m  the  reversion  or  remainder,  because  being  payable  on 
fbtat  days  during  the  term,  the  lessee  has  till  the  last  instant  to 
fisgr'lua  rent,  and  consequently  the  lessor  dying  before  it  was  com- 
pitetdiy  da^  his  representatives  can  make  no  title  to  it  (a) 
'-''As  to  the  time  for  the  payment  of  rent ;  where  a  time  certain  is 
poiated  tor  that  purpose,  neither  agent  nor  principal  is  bound  to 
attokd  at  any  other  time :  and  if  the  thing  be  to  be  done  on  a  day 
but  no  hour  of  the  day  is  set  down  wherein  the  same  shall 
;  in  this  case  they  must  attend  such  a  distance  of  time  be- 
4m  auo-set,  that  the  money  may  be  counted,  and  the  demand 
should  be  made  on  the  most  notorious  part  of  the  premises.  (6) 
■-'{See  also  ^*  Condition  to  re-enter  on  non-payment  of  rent."*  Post 
Chap.  X.  Sect,  IL] 


Section  II.     0/  Taxes  and  Party-walls. 

It  is  a  general  principle  that  the  occupier  of  the  premises  is  liable 
to  pay  all  parliamentary  taxes  and  parochial  rates,  as  respects  the 
JOfJD^  of  the  public. 

Thua  the  land-tax  is  not  the  landlord's  tax  with  respect  to  the 
public,  though  it  is  as  between  landlord  and  tenant     In  facty  the 

(•)  Duppft  V.  Majo.    1  Seund.  1!87.  et        (6)  6  Bac.  Abr.  31. 
B.  17. 
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land  itself,  in  the  hands  of  the  occupier,  is  the  debtor  to  ihe  |fatt>- 
lic:<a)  the  land-tax,  therefore,  is  ^mk  fade  die' tenant VtlBi^ 
because  all  the  remedies  are  against  him.  (6)  -uVii^ivui 

The  land-tax  differs  from  the  poorVtax.  The  landholder  4ho 
receives  the  rent  is  to  pay  the  land-tax  ;  but  the  poQr*»4ax  i»ipky*i 
able  by  the  occupiers.  The  occupier  ou^t  to  be  rated  jegnbilf 
by  name :  therefore  when  some  particular  person  camiot  be«fiiKad^ 
upon  who  may  be  properly  rated  as  occupier,  it  follows  .aaa-nedes- 
sary  consequence,  that  no  rate  can  at  all  be  made  upon  thepiiDii 
misea.(o)  .     ■   ■    -  ••'■'' 

The  collector  of  the  house  and  window  tax,  under  4&  Qeo.  JEIU 
0.  161,  may  distrain  for  arrears  of  those  taxes,  the  goods  orall»A 
person  found  on  the  premises  charged,  though  the  goods  are  only 
borrowed  ;  and  the  person  in  arrear  has  other  goods  of  his  owH'OH 
the  premises  sufficient  to  satisfy  the  arrears,  (d)  ^  ■   ^  -('< 

The  land-tax  acts,  from  the  4th  of  W.  <$-  M.  c.  1.  s.  IS.  and;«U 
28th  6.  S.  c.  2.  8.  17.  <$*  35.  to  the  present  time^  direct  the  tnftal 
to  pay  the  land-tax  in  the  first  instance,  and  to. deduct  'oot  of  Khe 
rent  so  much  of  the  rate  as  in  respect  of  the  said. rent  the  hndhHl 
should  and  ought  to  pay  and  bear:  and  the  landlords  both'inednte 
and  immediate,  according  to  their  respective  interests,  ave  requiviA 
to  allow  such  deductions.  . .  i  n  •  k 

Under  a  covenant,  therefore,  in  a  building  lease,  by  the  tenoilf 
to  pay  all  the  taxes,  except  the  land-tax,  the  landlord  is  to  ipsf 
only  the  M  land-tax,  and  not  the  additional  land-tax  occasioned  by 
the  improvement  of  the  estate ;  for  the  legislature  did  not  metfi 
that  the  whole  of  the  land-tax  in  respect  of  all  the  rent  should  be 
l)ome  by  the  original  landlord,  but  each  was  to  make  that  allow- 
ance in  proportion  to  the  rent  that  came  to  him.  {e) 

Upon  the  same  principle  A.  having  granted  a  building  lease  to 
B.  at  the  yearly  rent  of  7/.  which  estate  B*  improved  and  after* 
wards  underlet  at  54/.  per  atvnum^  A,  was  held  liable  only  to  pay 
the  land-tax  in  proportion  to  the  old  rent,  (e) 

00  Rex  V.  Mitcham.  Doug.  226.  n.  65.  Leman.  2  Stran.  1191.    Graham  t.  Wade« 

(6)  2  CoMt's  Bott'g  P.  L.  273.  pi.  281.  16  East,  29.  and  see  Gabell  v.  Shevell.  b 

(c)  Rex  V.  St.  Luke's  Hospital.  2  Bur.  Taunt.  81.  and  Graham  v.  Tate,  t  MwJe 

^^^'  &  Sel.  610.    Denby  v.  Moore,  1  Bwn.& 

(rf)  Juson  V.  Dixon,  1  Maule  &  Sel.  601.  Aid.  123.  as  to  the  tenant's  right  to  de<laet. 

but  see  Earl  of  Shaftesbury  v.  Russell,  1  &c.  the  property  tax.  under  the  46  G«o. 

Ram.  &  Cres.  666.  Til.  c.  6;>. 
(0  Hyde  V.  Hill.    .;  T.  R.  fiT7.    Yoe  v. 
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<'If:  a  tenant  covenant  to  pay  rent  vdthout  deducting  taxes,  a 
statute  authorizing  tenants  to  deduct  them,  will  not  repeal  the 
ooreriant.  (a)  * 

•  r  A  covenant  to  pay  taxes  generally,  includes  parliamentary  taxes, 
andlaaaoansequenoe  the  land-tax,  for  when  ^'  taxes  ^  are  generally 
fl|lciken  of,  if  the  subject  matter  will  bear  it,  they  shall  be  intended 
^atlianientary  taxes  given  by  the  crown,  (fi) 

"By  lease,  lessor  demised  for  a  term  of  yeairs  a  piece  of  ground  at 
a  filled  annual  rent ;  the  tenant  covenanted  not  to  build  on  the  land 
witbcnit  the  licence  of  the  lessor.  The  lessor  covenanted  to  pay  all 
tiita  alieady  charged,  or  to  be  charged  upon  or  in  respect  of  the 
doniaed' piece  of  ground,  during  the  continuance  of  the  term.  At 
the  time  when  the  lease  was  executed,  the  lessor  gave  a  licence,  to 
AelcMcc  to  build  on  the  land  demised.  The  lessee  did  build,  and 
thereby  increased  the  annual  value  of  the  premises :  Held  that  the 
latadkod  was  liable  upon  his  covenant  to  pay  the  taxes  in  proportion 
to  thereat  reserved,  and  not  to  the  improved  value,  (c) 
;f'T1ie  tenant  compounded  for  his  taxes  under  the  provisions  of  a 
t,  and  in  consequence  of  such  composition,  his  premises 
at  a  less  annual  sum  than  the  improved  value.  Held 
dM|:  the  tenant  paid  taxes  in  respect  of  the  whole  improved 
annual  value,  and  that  the  landlord  was  to  pay  that  pHopor- 
licf  the  ta^jes  paid,  which  the  rent  bore  to  such  improved 
▼jslue.  (c) 
landkM^  under  a  covenant  in  a  lease  to  pay  the  land-tax,  is 
to  pay  the  land-tax  in  proportion  to  the  quantum  of  rent 

'.'8d^  oo  a  lease  in  which  rent  was  reserved,  to  be  paid  ^*  without 
my  deduction  or  abatement  whatsoever,**^  it  was  resolved  that  as 
dte  land-tax  act  enables  the  tenant  to  deduct  that  tax  out  of  his 
not;  he  has  in  all  cases  a  right  to  stop  it,  unless  there  is  an  express 
y cement  to  the  contrary.  [And  for  the  decisions  on  covenants 
htiween  Landlord  and  Tenant  respecting  t€uves. — Vide  post  chap. 
t.  aect  9.] 

4«)*BrawBt«r  ▼.  Kitehin,  1  Ld.  llaym.  (r)  Watson  v.  Home,  7  Barn.&  Cres.^RS. 

Hi^mtk  1  Man.  &  Kyi.  191  S.  C. 

(»)  Amn  T.  Criup,  1«  Mod.  55.  Brew-  (d)  Whitaeld  v.  Brandwood.    «  Stark. 

itor-y.  Kidgitl.    Ibid.  167,8.   Hopwood  r.  440.  and  see  Yoe  v.  Leman,  1  Wila.  «l. 

Bmlbot,  11  Mod.  «38.  Amfield  r.  White,  Hyde  v.  Hill.  3  Durnf.  &  Last,  377. 
1  Ry.  &  M.  ei6. 
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The  owner  of  a  quit-rent  shall  pay  taxes  only  fai  propoMloii 
to  what  the  land  pays :  but  if  the  matter  has  been  ezandMl 
by  the  commissioners  of  the  land-tax,  the  Court  cf  ChlMdoj 
will  not  reexamine  it.  (a)  And  the  Court  of  Exdbequtf  Irflt 
not  upon  motion  enter  upon  any  question  of  rateability  to  tbt  ii> 
sessed  taxes.  (6) 

A  house  within  the  limits  of  an  hospital,  appropriated  to  an<kfltti 
of  the  hospital  for  the  time  being,  is  not  assessable  to  the  lilii' 
tax.  (c) 

But  a  bill  in  equity  will  not  lie  for  a  tenant  to  be  reUeredouf  Iff 
the  arrears  of  rent,  for  taxes  which  he  has  actually  paid  on  aoeoiart 
of  rent  reserved  to  a  charity,  which  appears  to  be  exempted  tiom 
taxes,  (d) 

The  act  of  the  7th  G.  3.  c.  87.  exempting  the  owner  of  ceftih 
lands  embanked  from  the  river  Thames  from  all  taxes  add  aasW^ 
ments  whatsoever  does  not  exempt  the  occupiers  of  houses  bnfltlil 
such  lands  from  the  pajrment  of  the  house  and  window  duttes  Utii- 
posed  by  stat.  88  G.  8.  c.  40.  (^)  ' 

Houses  built  on  lands  embanked  from  the  Thames^  pitrsuail;  .to 
stat  7  G.  8.  e.  87.  which  vests  those  lands  in  the  hands  of  Hie 
owners  "free  from  taxes,^  are  not  liable  to  the  general  landttt 
imposed  by  stat  27  G.  3.  though  such  act  is  conceiv£ld  in  gettttll 
terms,  and  was  passed  subsequently  to  the  act  creating  the  i^efap- 
tion.  Nor  are  such  houses  liable  to  the  rates  imposed  by  stat  11 
G.  3.  c.  29.  (/) 

Under  the  Foundling  Hospital  paving  act,  84  G.  3.  c.  96,  the 
landlord  of  a  new-built  house  is  not  liable  to  be  rated  for  it,  before 
it  is  inhabited,  {g)  And  though  on  the  57  G.  8.  c.  29.  passed  for  the 
better  paving,  improving  and  regulating  the  streets  in  Londony 
Westminster^  and  Southwark,  together  with  the  parishes  of  Marfj 
le-bone  and  St  Pancras^  the  paving  rates  are  directed  in  certain 
cases  to  be  paid  by  the  landlord,  yet  there  is  nothing  in  the  act  to 
control  the  private  agreement  of  the  parties. 

If  the  land-tax  and  paving  rates,  &c.  are  not  deducted  (as  they 
ought  to  be)  from  the  rent  of  the  current  year,  they  cannot  be 

(a)  Brockman  v.  Ilonywood.  1  P.  Wins.        (rf)  Wildey  v.  Cooper's  CompAn3r.  5  P. 

388.  Wma.  127  n'. 

(6)  Rex  V.  Commissioners  of  Navj,  3  («)  Perchard  v.  Hejwood.  8  T.  R.  4d8. 
Anstr.  858.  (/)  WiUiams  v.  Pritchartl.  4  T.  R.  S. 

(r)  Harrison  v.  Bullcock.  1  H.  Bl.  R.  68.        (g)  Mayor  v.  Knowler,  4  Taunt.  6S5. 
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deducted,  or  the  amount  of  them  recovered  back,  from  the  landlord 
il^lliiy  subsequent  year,  (a) 

.  J^Skd  where  the  tenant  of  premises  under  a  lease  which  contained 
fp  reservation  as  to  the  payment  of  land  tax,  claimed  a  deduction 
far  such  tax,  which  was  refused  by  the  landlord,  who  afterwards 
distrained,  and  was  paid  the  whole  rent,  and  the  tenant  afterwards 
pfid  the  full  rent  for  five  successive  years ;  the  court  held  that  such 
apqujesoence  was  equivalent  to  a  dereliction  of  his  claim  in  the  first 
instance,  and  that  he  could  not  recover  back  any  of  the  sums  so 
paid  by  him  for  land  tax,  in  an  action  of  assumpsit  for  money  paid, 
on  the  ground  of  their  being  involuntary  payments.  (6) 
..  But  where,  by  a  local  act,  it  was  provided  that  a  drainage  tax 
should  be  paid  by  the  tenants  of  the  lands  and  grounds  charged 
wilh  the  same,  who  might  deduct  and  retain  the  same  out  of  the 
Nnta  payable  to  their  landlord.  And  also,  that  in  case  of  neglect 
jtp  |Viy,  the  tax  might  be  levied  by  distress  on  the  goods  and  chat- 
tds  which  should  be  found  on  the  lands  charged  with  the  tax  in 
',  and  if  the  same  should  be  untenanted,  or  no  sufficient  dis- 
OQuld  be  found,  the  lands  and  grounds  chargeable  should 
liqiuiin  iu  a  surety  for  the  payment  thereof,  and  might  be  taken 
pqiieMdon  of,  and  let  in  discharge  of  the  tax :  held,  that  the  tenants 
lo^.b^  charged  with  the  tax  were  those  in  whose  time  the  tax  accrued 
4^  ttod  not  the  tenants  for  the  time  being.  And,  therefore,  where 
■n  gylgoing  tenant  having  paid  his  rent  in  full,  had  left  prope.  ty 
oo  the  premises,  which  was  afterwards  distrained  for  the  tax  due 
diirii^  his  tenancy,  and  he  was  obliged  to  pay  it :  held,  that  he  might 
mwnner  the  same  in  an  action  against  his  landlord  for  money  paid,  (c) 
•A  landlord'^s  receiver  allowed  the  tenant  to  make  a  deduction  in 
of  a  payment  for  land-tax  every  year  for  seventeen  years, 
T  than  the  landlord  was  liable  to  pay,  the  landlord  knowing, 
OS  Jiaring  the  means  of  knowing,  all  the  facts :  held,  that  he  could 
QOf  distrain  for  the  amount  erroneously  allowed,  though  the  receipt 
given  every  year  shewed  the  amount  paid  and  the  amount  de- 
ducted, (d) 

' '  (i^  Andrew  r.  Hancock.  1  B.  &  B.  37.  v.  Hanson,  3  C.  &  P.  314;  but  see  Skubbs 

J  ifoorOt  ^B,  S.  C.  Denby  7.  Moore,  1  v.  Parsons,  3  Bam.  &  Aid,  520.     Graham 

I.  &  Aid.  113.  but  see  Stubbs  t.  Par-  v.  Tate,  1  Maule  &  Sel.  610. 

1^3  Bani«  &  Aid.  516-620.  (c)  Dawson  v.  Linton,  5  Bam.  &  Aid. 

(Iij  Sf^CBgg.  ▼.   Hammond,  8  BnxL  &  531.  1  DowL  &K7I.  117.  S.  C. 

Bis^59.    4 Moore  431,  S.C.  Saunderson  ((/)  Bramston  y.  Robins.  4  Bing.  11. 
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In  an  action  for  use  and  occupation^  th^  prapetoty-tax^fc^JiriK 

not  be  deducted  at  nisi  prius  from  the  rent  ilue,  if  not  )^d  ImCaai 

th^  trial ;  (a)  but  where  paid  before  action  brought*  tbo  dtdam 

tipn  was  allowed.  (6)  ,  -   .  /j' ^ifl!J4; 

Assessed  Taxes. — The  lower  part  of  a  smaller  houw^  used  «fe  j# 

offices  adjoining  the  dwcUing-house  of  the  party,  and  haTipg/an 

internal  communication  with  thje  latter,  is  not  exempt  frana^dNt 

assessed  taxes  on  windows  within  the  1st  section  of  the  57th  Gi'ii 

e.  S5.  on  the  ground  of  its  being  used  as  offices,  and  far  nd'odier 

purpose.  '  •       ij'f 

Nor  is  a  room,  having  no  communication  with  the  dweUJngJioiBe^ 

if  it  be  part  of  the  house  within  the  exemption  of  the.atotatei^as 

being  used,  only  for  an  office,  (c)     The  windows  of  tbe  upperi  jrtorf 

of  a  house,  of  which  the  lower  part  or  ground-floor  is.  oocupied  Jigr, 

tlie  owner  as  a  dwelling,  are  chargeable  with  the  duties  on:  luyiWll^ 

and  windows,  although  let  to  a  trader  as  a  warehouse,  and  not^uaoA 

by  him  for  any  purpose  of  habitation,  and  although,  tbene  '.boiM 

communication  between  the  upper  3tory  so  let,  and  the  lover  .]^ 

of  the  house  so  occupied  for  habitation,  {d)  ,  Mirir; 

The  windows  of  the  lower  room  of  a  dwelling-house,  4ified  atjdn 

accompting  room,  and  having  no  communication  with  :the  dwcfli^y 

part  of  the  house,  are  not  within  the  exemption  of  the  fi7tb  &  $i 

but  are  liable  to  the  duties,  (e) 

The  owner  of  a  house,  occupied  by  him  till  the  26th  of  June,  ii 
chargeable  with  the  assessed  taxes  for  the  remainder  of  the  year, 
tliat  is  till  the  succeeding  5th  of  April,  although  he  quitted  poi* 
session  on  the  S6th  of  June,  and  cease  to  occupy  the  house  afie^ 
wards.  (/) 

Houses  let  as  lodgings  in  places  of  public  resort,  and  which  afc 
so  occupied  by  the  various  families  hiring  them  for  the  season 
(much  less  than  half  a  year  at  a  time),  and  are,  during  the  remsiD- 
der  of  the  year,  left  wholly  unoccupied,  are  chargeable  to  the 
assessed  taxes  for  the  entire  year,  {g) 

Persons  lotting  houses  furnished,  as  lodging-houses,  for  a  part  of 
the  year,  not  being  at  any  time  occupied  for  more  than  six  months 

('i)  Pocock  V.  Eustace,  2  Catnpb.  181.  {e)  Lake's  case,  8  Price,  103^ 

{h)  Baker  v.  DavU,  3  Campb.  474.  ( /")  Price's  case,  8  Price,  1<2. 

(r)  Rex  V.  ])ryden,  8  Price,  103.  {g)  Sollett  and  Glass  ttcatfe,  8  Prioe.lJj. 

(J)  Cowi'll's  case,  8  Price,  lO.S.  but  see  6  Geo.  4.  c.  7.  post  281. 
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aiMcenWelj^  and  paying  three,  quarter^  of  a  yearns  assessed  taxes, 
■■111 ill  ludble  to.be  charged  for  ^e  other  quarter :  and  the  Com- 
npnlMiera  havie  no  power  to  make  any  abatement  in  the  assessment ; 
ahhough  during  the  quarter  for  which  the  abatement  be  claimed, 
dB  housea  have  not  been  opened,  (a) 

:'!  A.peraon  keeping  a  house  for  the  purpose  of  being  let  as  a  ready- 
fimiriied  lodging-house,  is  chargeable  for  the  whole  year'^s  duty, 
although  it  be  uhoiccupied  and  unfurnished  for  one  entire  quarter.  (6) 

And  it  seems  that  houses  left  unoccupied  by  the  owner  during 
part  of  the  year,  where  the  furniture  is  not  taken  away,  are  liable 
to^the  duties  for  the  whole  year,  (c) 

' '  Bj  the  43d  G.  8.  c.  99,  s.  S3,  it  is  enacted,  '^  that  if  any  question 
or  difference  shall  arise  upon  taking  any  distress,  the  same  shall  be 
dstemdned  by  the  commissioners  of  taxes,*"  it  was  held,  that  as  the 
jinadiction  of  the  superior  courts  was  not  expressly  taken  away, 
iaaetkm  at  commoii  law  was  maintainable  against  a  collector  for  a 
wRiDgfid  distress,  (d) 

•By  the  Stat.  6  Geo.  4.  c,  7.  s,  2.  it  is  enacted,  that  when  the  oc- 
cupitt'  or  tenant  of  any 'dwelling  house,  &c.  shall  quit  the  same 
an  assessment  shall  be  made,  and  such  occupier  shall  give 
thereof  on  'so  quitting  to  the  assessor  in  the  manner  directed 
\ff  ibe  said  acts,  the  duty  thereon  shall  be  discharged  by  the  com- 
mipipiiers  for  executing  the  said  acts,  and  this  act  for  the  particu- 
lar 4{«suter  or  quarters  of  the  year  of  such  assessment,  during 
wiocii  it  shall  appear  to  the  said  commissioners,  such  house,  cottage, 
or  taieikient,  shall  have  continued  for  each  entire- quarter  wholly 
mftfj  unoccupied ;  and  although  any  such  quitting  shall  not  have 
taken  place  on  the  actual  determination  of  the  lease  or  demise  by 
vUch  such  occupier  or  tenant  held  the  premises  in  the  manner  de- 
mbed  by  the  act  passed  in  the  forty-eighth  year  aforesaid. 

'§9^  what  case  houses  completed  and  occupied  after  yearly  assess- 
metU  to  be  assessed  only  for  portion  of  year.*— Provided  also  that 
where  any  house,  cottage,  or  tenement,  shall  not  have  been  built, 
oroAerwiae  completed  for  occupation,  at  the  time  of  making  the 
yearly  as  directed  by  the  said  acts;  and  the  same  shall. 


(«)  Skmaar's  case,  8  Price  124.  but  see  (r)  In  re  Colyton,  8  Price,  117. 

6G«Ob4br.r.  {d)  Knrl  of  Shafteabury  v.  Russell,   1 

ip)  Wright's  owe,  8  Price,  12d.  but  see  Bam.  C)c  Crcs.  666. 
6  Geo.  4.  c.  7. 
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after  the  expiration  of  the  first,  or  of  any  succeeding  qQarfeiffr.<|f 
the  year,  become  occupied  duripg  a  pcHrtion  only  of  the  fm^ 
of  assessment,  such  house,  cottage  or  tenement,  shall  on  notica/rf 
the  commencement  of  occupation  to  be  given  by  the  oocupier,  Bii||)|p 
manner  directed  by  the  said  act,  be  assessed  and  charged  with  tha 
said  dudes,  for  that  part  only  of  the  year  of  assessment  diuiqg 
which  such  house,  cottage  or  tenement,  shall  be  actually  ooeupie^^ 
to  wit,  from  the  end  of  the  quarter  of  the  year  preceding  such  ffs- 
cupation,  and  when  any  window  or  windows  shall  be  made,  typfmA, 
or  restored  in  any  dwelling-house,  cottage,  or  tenement  after  jthe 
conunencemaiit  of  each  year'^s  assessment,  and  notice  thereof  sh^lL  ^ 
given  as  directed  by  the  said  acts,  the  assessments  for  the  windmp 
or  lights  in  such  house,  cottage,  or  tenement,  shall  be  ameaded,  ja 
respect  of  any  such  additional  window  or  windows,  and  thednlgr 
shall  be  charged  and  assessed  for  the  full  number  of  windows^  .ftr 
the  remainder  only  of  the  year,  commencing  from  the^.e^jlf^ 
the  quarter  of  the  year  preceding  the  increase  of  sucti  w^idfi^jg| 
windows.  .  ^.rt^. 

In  defavU  of  notice  assessments  made  or  amended  fyitt  ^ 
whole  year.— -Provided  always  and  in  every  case  of  defwlt^.^ 
notice  of  the  commencement  of  occupation,  or  of  the.  increa(p,(9C 
window^  as  directed  by  the  said  acts  in  the  cases  herein  msf^ 
tioned;  and  also  in  every  case  where  any  house,  cottage  orAggt^ 
ment,  shall  become  occupied,  or  the  additional  window  or  windows 
therein  shall  be  made  or  restored  within  and  before  the  expiratioo 
of  the  first  quarter  of  the  year  of  assessment,  the  assessments  or 
amended  assessments  herein  directed  shall  be  made  payable  fur 
the  whole  of  the  year  within  which  such  occupation  shall  have 
commenced,  or  such  additional  number  of  window  or  windows  shall 
have  been  made  or  restored. 

In  what  ca^e  assessments  are  to  he  made  far  the  whole  yeofy  ao- 
cording  to  theftdl  9iumber  of  windows  chargeable  with  duty. — ^Pro- 
vided further,  and  where  any  additional  window  or  windows  sludlbe 
made,  opened  or  restored  in  any  house,  cottage  or  tenement,  cqd- 
taiuing  at  the  commencement  of  the  year  of  assessment,  not  more 
than  seven  windows  or  lights,  and  thereby  made  free  of  duty  under 
the  directions  of  this  act,  such  house,  cottage  or  tenement,  shall 
immediately  thereupon  become  chargeable  witli  duty  for  and  in 
respect  of  the  full  number  of  windows  therein,  and  an  assessment 
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dlall  in  like  manner  be  made  and  the  duties  charged  according  to 
4aeh  fall  number  of  windows,  and  levied  on  the  occupier  or  occu- 
fikstn  in  respect  thereof  for  the  whole  of  the  year  in  which  any  such 
additional  window  or  windows  shall  be  made,  openedf  or  restored, 
dl  wiudi  assessments  shaU  be 'made,  amended,  levied  and  collected 
by  the  like  rules,  as  any  assessment  to  the  said  duties  is  directed  to 
be  miuie,  amended,  levied  and  collected,  under  the  directions  of  the 
sriid  actSy  any  thing  in  the  said  acts  or  this  act  contained  to  the 
ebnCrary  notwithstanding. 

8.  8.  An  unfurnished  house  bond  fide  quiUedy  deemed  am 
wmoetupied  house,  though  committed  to  a  person  to  take  care 
ttitrmf. — ^And  be  it  further  enacted,  that  any  house  or  tenement 
flnom  which  the  owner  or  occupier  shall  have  hon&fide  removed, 
and  which  shall  be  wholly  unfurnished  at  the  time  of  making  the 
SBHemBcaeoXj  shall  be  deemed  and  taken  to  be  unoccupied  and  not 
Babie  to  assessment,  although  such  house  or  tenement  shall  or  may 
ht  left  or  committed  to  the  care  or  charge  of  a  person  or  servant, 
who  shall  or  may  have  been  placed  and  shall  dwell  therein,  solely 
tbk  the  purpose  of  airing  the  same,  and  of  preventing  depredation 
ht  ii^ury  to  the  premises  during  the  period  of  their  being  so  unoc- 
liapied.  Provided  always  and  every  such  house  or  tenement  shall 
Atrwaerds  and  within  the  year  of  assessment  be  liable  to  be 
temg^t  into  charge  for  the  whole  or  a  portion  of  the  year,  and 
AiA  be  assessed  in  the  manner  directed  by  the  said  acts  on  the 
SiriBe  eoming  into  the  possession  or  occupation  of  any  other  person 
or  persons  according  to  the  rules  and  provisions  of  the  said  acts ; 
ind  where  any  such  house  or  tenement  shall  become  unoccupied  in 
manner  aforesaid  at  any  time  after  the  commencement  of  the  year, 
imd  after  an  assessment  made  thereon,  it  shall  be  lawful  for  the  re- 
flective conunissioners,  on  due  notice  thereof  by  the  owner  or 
tenant,  as  m  the  other  cases  hereinbefore  provided,  to  discharge 
Mch  assessments  for  the  entire  quarter  or  quarters  of  the  year, 
during  wliich  it  shall  appear  to  the  said  commissioners  such  house 
er  teilemait  shall  have  so  continued  wholly  unfurnished  and  unoccu- 
jried,  save  and  except  by  a  person  or  servant  for  the  purposes 
irfbresaid,  any  thing  in  the  said  acts  or  in  this  act  contained  to  the 
enttrmry  notwithstanding. 

iK  7.  Houses  or  Tenements  used  only  in  theDay^tmefor  Trade^ 
4^  may  be  watched  and  guarded  by  a  servant  in  the  night  free  of 
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Ihetyj  a  Licence  hamng  been  ohkiinedfirmiiheCowimiaskmerM^jbr 
executing  the  said  Acts^ — ^Thiit.  upon  all  wnae^smentB  oi  thtfrnai 
duties,  to  be  made  for  any  year  commencing  froni-and  aftfr/llie 
fifth  day  of  April,  one  thousand  eight  hundred  and  twmty-five^il 
shall  and  may  be  lawful  for  the  comtnisaioners  acting  in  the  cxecn* 
tion  of  the  said  acts,  and  of  this  act,  in  their  respective  diatfito, 
and  they  are  hereby  authorized  and  empowered,  at  the  instance 'and 
request  of  any  occupier  or  occupiers  of  any  house,  tenement^or 
building,  for  which  exemption  from  the  said.duties  is  provided^ and 
shall  be  duly  claimed  and  allowed  under  this  provisiona  of  theiaill 
acts  to  grant  to  any  such  occupier  or  occupiers  a  licence^  in  writii^, 
signed  by  any  three  of  such  commissioners  at  a  meeting  and  in' tttt 
manner  by  the  said  first-mentioned  act  prescribed,  authoiieiiigtddi' 
occupier  or  occupiers  to  appoint  any  one  of  his  or  her  serrant  or  iM« 
vants  named  in  such  licence  to  watch  and  guard  such  houaef^  <|MN 
ment  or  building  in  the  night-time ;  and  that  the  abiding  ^sf  audi' 
licensed  servant  therein  for  the  purposes  only  of  watchii^'dbd 
guarding  the  same  under  such  licence,  shall  not  render  thedceiipier 
thereof  liable  to  the  duties  by  the  said  acts  granted  for  the  j^bt 
which  such. exemption  shall  be  allowed  and  such  licem^  8hall((lM^ 
obtained,  and  which  licence  shall  not  in  any  case  extend  tolaiHiiD' 
rizing  any  servant  or  servants  to  be  named  therein,  or  any  paitiof 
his  or  her  family,  to  inhabit  or  dwell  in  any  such  house,  tenettitot 
or  building,  as  a  place  of  residence,  any  thing  in  the  said  acts  coii« 
tained  to  the  contrary  notwithstanding. 

Of  the  Sewers'  RatCy  ^c. — A  tenement  situate  in  the  Sking^s  dock, 
deriving  a  benefit  from  the  public  sewers,  and  occupied  by  an  officer 
of  government,  who  paid  no  rent,  is  liable  to  be  rated  to  thtf 
sewers,  (a) 

The  commissioners  of  sewers  cannot  assess  a  person  in  respect  of 
drains  which  communicate  with  other  drains  that  fall  into  the  greftt 
sewer,  if  the  level  of  his  drains  is  so  much  above  the  sewer  that  the 
stopping  of  the  sewer  could  not  possibly  throw  back  the  water,  so 
as  to  injure  his  premises,  and  if  he  be  not,  and  it  does  not  appMr 
tliat  lie  is  likely  to  be,  bcnefitetl  by  the  works  done  upon  the 
sewer,  {h) 


(a)  NetUertonv.  \Vanl.3Bttrn,iiLAl(!.t>l.     U7.  and  a«»eI)orev.Grtj.  2  Dumf.  &  East. 
(/»)  JVlasters  v.  Scruggs.  3  Maule  \  i<ol.     :J.:>8.  ycr  B«i/rr,  J. 
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^••diie^becree  of  the  oommissioners  is  not  c(Hiclusivc  against  a  j^arty 
foidiiip  within  the  district  over  which  they  preside ;  but  such  party 
OlSyifVoive,  in  an  action  brought  against  a  defendant  for  taking  his 
^soda  ta  satisfy  the  rate,  that  he  derives  no  benefit  from  the  sewer 
atkMooount  ci  which  he  is  rated,  (a) 

.'  ilf  a  sear-bank  or  wall,  which  the  owners  of  particular  lands  are 
hiMiid  to  repair,  be  destroyed  by  tempest  without  any  default  in 
such  owners,  the  commissioners  of  sewers  may  order  a  new  one 
(meifciii  a  different  form  if  necessary)  to  be  erected  at  the  expense 
oCihe  whole  level,  (b) 

...But  where  the  owner  of  land  in  a  level  is  bound  to  repair  a  sea- 
witlL  abutting  on  his  land :  it  was  held,  that  the  other  land-owners 
iifrj the  level  cannot  be  called  upon  to  contribute  to  the  repairs  of  the 
waOy: although  it  has  been  injured  by  an  extraordinary  tide  and 
tospesty  unless  the  damage  has  been  sustained  without  the  default 
of^the  party  generally  bound  to  repair,  (c) 

(.•Lenee. covenanted  to  pay  all  assessments,  charges  and  taxes  what- 
mnotr^  towards  or  concerning  the  reparation  of  the  premises,  and  a 
vdL.lmik.in  defence  of  the  level,  after  being  thrown  down  by  a 
tmbfOKtf.  was  rebuilt  by  order  of  the  conunissioners  of  sewers  in 
ajiBvahape:  it  was  held,  that  the  covenant  extended  to  the  repara- 
ticoRflf  this  second  wall  as  well  as  the  first,  {d) 

( I  TThr:  commissions^  of  sewers  may  assess  the  lessor  or  lessee  at 
tfasav  discretion,  (e) 

Commissioners  under  an  act  of  parliament  for  draining  certain 
lawh^  directing  them  yearly  and  every  year  to  rate,  charge^  tax, 
mdl— ens  certain  lands,  having  omitted  to  make  any  rate  or  assess- 
ment ibr  several  years,  at  length  made  an  assessment  for  one  year, 
and  added  to  it  the  arrears  of  the  past  years,  and  levied  for  the 
HfeaHnent  so  made  including  such  arrears:  it  was  held,  that  no 
ttvaars  could  be  made  for  the  years  respecting  which  no  assessment 
ooidd  be  made*^) 

.  It  Ja  doubtful  whether  goods  taken  under  a  warrant  of  distress 
gmtad  I7  oommisskxiers  of  sewers  can  be  replevied  while  in  the 

t«j  Stmfford  v.  Hamston.  2  Brod.&  Bing.  700.  S.  C. 

691.  5Bioore.  608.  S.  C.  {d)  Commina  v.  Ma^sam.  Manh.  196. 

(h)  Rex  V.  CommiBsioners  of  Sewers.  Callis  on  Sewers.  118-19. 

8  East.  312.  (e)  Id,  ibid,  per  Heath.  J. 

(ff)'RMi  V.  Cotnmttatoneni  of  Sewers  for  (r)  Newton  v.  Young.  1  New  Hep.  C.P. 

Essex.  1  Bam.  &  Crea.  477.  2  Dowl.  &  Kf).  187. 
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hands  of  the  ofRcer,  and  whether  they  may  be  feplevicd  bfHhe 
sheriff  or  his  deputy ;  but  if  they  be  actually  replevied,  and-liiB 
proceedings  in  replevin  be  removed  into  the  Court  of  Kinifa  Benob, 
that  Court  will  not  quash  the  proceedings  in  a  summary  way,  bilt 
will  leave  it  to  the  defendant  in  replevm  to  put  his  objectkm  oo  Ihe 
record,  (a)  J-  m 

By  a  local  act  rdating  to  the  commissioiiers  of  sewers  for  Wmi^ 
minsiery  it  was  provided  that  no  plaintiff  should  reoov»  ifl'SBj^ 
action  brought  for  any  thing  done  in  pursuance  of  the  general  jmIb 
for  sewers,  or  that  act,  unless  notice  in  writing  was  given  to  ife 
defendants  spedfjring  the  cause  of  such  action.  A  ndtioe  staled, 
that  the  defendants,  who  were  contractors  under  the  commiasioiMB, 
made,  altered,  &c.  certain  sewers,  &c.  running  under,  thram^isr 
adjoining,  or  near  to  the  plaintiff^s  house,  in  so  negligent, 
unskilful,  improvident,  and  impropera  manner,  that  it  fell  down^^ 
by  the  declaration  and  proof  given,  it  appeared  that  tkeasffwdil 
not  run  close  to  the  plaintiff  ^s  house,  but  dose  to  five  odur  hotstt 
adjoining  thereto,  and  that  the  house  was  damiQ;ed,  md  fettmaiif- 
sequenoe  of  the  fall  of  a  stack  of  chimneys  of  one  of  tboae  hftwii, 
which  had  been  built  on  the  arch  of  the  sewer,  and  wioch  Imd  bain 
insufficiently  shored  up  by  the  defendants  during  the  candmiaiiaavf 
the  work :  held,  that  this  notice  sufficiently  described  the  cause  tf 
action :  held  also,  that  commissioners  of  sewers,  and  persons  woridi^ 
by  their  order,  in  the  course  of  a  necessary  repair  of  a  sewer  in  die 
neighbourhood  of  houses,  are  bound  to  take  all  such  proper  pie- 
cautions  for  securing  them,  and  to  shore  them  up  if  necessary,  ss 
skilful  persons  would  do,  and  that  they  were  bound,  under  the  abofe 
circumstances,  to  give  specific  notice  to  the  owner  of  the  house  tb 
which  the  stack  of  chimneys  belonged,  of  their  construction,  and  of 
the  danger  arising  therefrom,  and  that  a  general  notice  to  him  to 
take  proper  means  to  secure  his  house  was  not  sufficient  (b) 

Injunction  against  the  act  of  commissioners  of  sioiwets,  reducing 
tlie  height  of  water  in  a  river,  was  dissolved,  there  being  a  much 
shorter  remedy  by  certiorari  in  the  Court  of  King^s  Bench,  (c) 

(a)  Pritchard  v.  Stephens.   6  Dumf.  fie  (b)  Jones  v.  Bird.   5  Bani.  6c  Aid.  837. 

East.  522.   Callis  on  Sewers.  200,  ficc.  and  1  Dowl.  &  Ryl.  497.  S.  C. 

for  the  law  in  general  respecting  Sewers,  (r)  Kerrisou  v.  Sparrow.  19  Veft.449. 
see  the  fourth  edition  of  Callis  on  Sewers. 
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,  •  Of. Party  WaUa^^The  statute  14  G.  3.  e.  78.  is  ^'  An  Act  for  the 
{•rdier  and  better  regulation  of. buildings  and  party-walls;**^  but 
being:  Terj  Tohuninous,  we  refer  the  reader  to  the  Act  itself.  In 
iibk  ooii8tructk»i  of  that  statute  Eyre^  C.  J.  observed^  that  it  was 
91^  to  flee  that  it  was  an  ilL^^enned  law,  and  that  its  meaning  was 
left  uncertain.  (  a) 

<>.  The  lessor  of  a  house  at  a  rack-rent,  (there  being  no  other  person 
eatitled  to  aay  kind  of  rent,)  is  liable  to  contribute  to  the  expenses 
of  ji  party-v^all  under  the  statute,  though  the  lessee  has  improved 
the  house  demised,  (i) 

.   So,  if  a  lessee  of  a  house  at  a  rack-rent  underlet  it  at  an  advanced 

nnfe)  he  is  liable  to  contribute  to  the  expenses  of  a  party-wall  built 

under  the  statute ;  nor  is  the  operation  of  the  Act  at  all  varied  by 

any' covenants  to  repair,  entered  into  between  the  landlord  and  his 

tflDiDft.     In  this  case  £yr0,  C.  J.  said,  I  think  that  it  was  intended 

hjf  Ae  k^gislature  that  the  tenant  should  pay  a  moiety  of  the  expense 

Jtiiikd  fetmxk  building  the  wall,  and  reimburse  himself  by  deducting 

iheamoiint  out  of  the  rent  of  his  immediate  landlord,  leaving  it  to 

hiaiM  make  his  claim  on  such  other  persons  as  he  may  think  liable : 

iiyrt  mfffettn  to  me  to  be  the  best  construction  for  putting  the  busi- 

VBMiiir&  practicable  shape.*   I  should  incline  to  that  opinion,  even 

if  jt..«re  made  out  that  the  covenant  on  the  part  of  the  tenant 

{flioilBg  the  covenants  on  the  part  of  the  lessee  was  one  to  make  '^  all 

■tanUul  and  necessary  reparations  and  amendments  whatsoever  ;^ 

m»lj*«>  this  case ;  for  though  the  conduct  of  the  tenant  might  be 

of  coveiant,  it  would  be  fitter  that  the  damages  should  be 

in  an  action  of  covenant,  than  to  break  in  on  the  rules  esta- 

bGdied  by  the  statute.     I  know  of  no  way  of  executing  this  law,  if 

Iter  into  all  the  derivative  claims  of  different  landlords.    If  the 

pay  the  money,  let  him  reimburse  himself,  and  leave  the  other 

to  dispute  among  themselves.   And  BuUer^  J.  (who  entirely 

with  C.  J.)  said,  There  are  three  parties  in  this  business ; 

Ae^nan  who  built  the  wall,  the  tenant,  and  the  tenant'^s  immediate 

landlord.     The  owner  of  the  adjoining  house  pursued  the  directions 

of  14  <7.  3.  c.  78.  which  gave  him  a  right  to  call  on  the  plaintiff  (in 

replevin)  for  a  moiety  of  the  expense ;  that  being  settled,,  how  does 

(*)  Stngster  r.  Bixlthead.  1  B08.&  Pul.        (ft)  Beardmore  v.  Fox.    8  T.  R.  214. 
503-305.  Sourtiall  v.  L^ndbetter.  3  T.  R.  458-461. 
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tbe  ease  sisaid  hetvQei\  the  tenant  anil  \m  laodlonl  ?     I  »gne  tfttt 
«•-  must  consider  wlw thcr  the  landlonl  \>e  the  OMiicr  of  nn  niipim«d  ; 
rent;  but  in  this  case  he  has  an  improved  mit,  unce  he  rNr4fM 
more  than  the  person  of  whom  he  took  the  premises :  nnd  tf  tli 
luidWd  luEve  the  improved  rent,  he  eertainly  is  liable,  thmiRh  Am  ' 
Im  €mif  one  year  of  the  term  to  come.     As  to  the  question,  wbctiNT  ' 
Uk  tmpKDBB  Gsn  be  apportioned,  that  does  not  arise  here,  but  {f  tUf 
*''~g  oonld  be  found  to  warrant  an  opitiion  thrown  out  by  Lmd  - 
Monoid  in  Stone  v.  GreenweU,  (a)  that  the  parties  might  be  ItaUe  ' 
la  a  nteafale  jHvportion  in  some  cases,  it  would  tend  mui:4i  to  the  ' 
AdvaBGOnent  (tf  jiutice.     The  building  a  pnrty-wnll  is  crrtatidty'^ 
great  impiovEtBeot  to  the  premisex,  and  every  person  intrmtrdib  * 
the  &e  aadrecdvit^  a  baiefit  from  it,  ought  to  contribute.  (A) 

It, is  indeed  clear  that  the  owner  of  the  im|iraved  rent,  not  of  (An  ' 
gipimd-rentj'ia  ItaUe  to  pay  the  eitpenses  of  a  party-wall  built  undir  * 
the  statute,  (c) 

Tbe  asrignee  c^  tbe  lessee  of  premiaes  at  a  fixed  rent,  which  In  *" 
ceniderably  improred,  and  thereby  rendered  of  greater  annual  xAva, 
is  not  tbe  owner  ofrthe  improved  rent  within  this  statute,  (rf) 

But  where  the  tenant  of  a  house  covenanted  in  hia  lease  to  pit]r4  '. 
reMonable  diare  imd  proportioo  of  supporting,  repairing  and  aneli^ 
ing  aU  party-walls,  &c.  and  to  pay  all  taxes,  duties,  aasesamenis,  aifl 
impoffitions  parliamentary  and  parochial,  *'  it  being  the  intention  if 
the  partiee  diat  the  landlcml  diould  receive  the  deu'  jcflAjfMM 
of  QOL  in  net  money  without  any  deducticHi  whsterer;  tflni|^tfft 
leuellie  proprietor  ofthe  adjoining  house  built  •pn^-'*  ~~  '  ~~~ 
that  houK  and  the  house  demised,  under  ttaX.HQ.-S.e.'i 

that  it  was  the  tenant,  not  the  landlord,  i^  was  bound  to  f  _, 

moiety  of  the  expense  of  the  party-Wall :  for,  aaid  Lard  A^friiSW 
coreoaats  in  the-  lease  render  it  unnecessary  to  conitibr  %iaA*tt9 
id  of  PoilinMntrlMal 


parties  would  have  been  liable  under  the  Act  o 
et  conventio  vincuni  legem.  We  ccJlect  the  iatt 
of  the  instrument '  If  this  had  rested  itsdf  mer^a 


to  pay  taxes,  &c.  1  riieuld  not  hare  tbbugfai  a-tenant  IMNe; 
is  a  covenant  that  the  landlord  should  have  the  rent 

(«)GMd.  ST.  a.  461. 
(t)Snig*teT.BifUka^lBMAPuL3aS. 
(r)  P«ck  T.  Wood.  ST. R.  130. 


^ 
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iJIk^ofUMfrnt  »  always  taken  most  strongly  against  the  covenantor. 
;')^WIPOt  bring  my  mind  to  doubt  firom  the  whole  but  that  the  tenant 
.«|)|piU  |iay  the  whole.  Gro9e^  J.  This  is  as  if  the  kndlord  had 
jnww^ifid-a  clear  rent^^harge  to  himself.  Lawrence,  J.  The  intention 
Mi^hm  parties  was,  that  the  landlord  should  have  his  rent  free  from 
ifjiy^duuge.  It  is  not  necessary  to  decide  which  party  is  the  owner 
^  tba  improved  rent  Le  BlaiiCy  J.  I  ground  myself  on  the 
[egnfaamt  that  the  tenant  should  pay  a  reasonable  proportion  of 
.Jlia  p^fty^wall.  (a) 

,,•  A'toant  under  covenant  to  repair  cannot  maintain  an  action  on 
;4fti,>14|jr.  3.  c.  78.  (the  London  Building  Act)  against  his  landlord, 
i|wj^ .moiety  of  the  expense  of  rebuilding  a  party-wall,  which  being 
out  of  repair,  the  tenant  pulled  down  and  rebuilt  at  the  joint  expense 
^himself  and  the  occupier  of  the  adjoining  house,  to  whom  he  had 
.I^HPH  ihe  notice  required  by  the  statute,  in  his  landlord's  name,  but 
without  his  authority.  (6) 

.  J  ^  lessee  for  twenty-one  years  at  a  pepper-com  rent  for  the  first 
.^HypT^t  an|l  a  rack-rent  for  the  rest  of  the  tenn,  who  by  agreement 
was. to  put  the. premises  in  repair,  and  covenanted  to  pay  the  land- 
^■j^imd  ^U  other  taxes,  rates,  assessments,  and  impositions,  having 
.fHVOl^  his  tepn  for  a  small  sum  in  gross,  was  held  not  to  be  liable 
^HJPf^  the  expense  of  a  party-wall,  eitlier  by  the  provisions  of  the 
imr,]l4i  G.  3.  c.  78.  «.  41.  or  the  covenant ;  for  where  the  parties  con- 
llB^i^  lor  a  lease  at  rack-rent,  the  landlord  is  the  person  who  ought 
|f»;bear  the  expense  of  the  party- wall,  (c)  So,  where  the  parties 
ptppiit  as  in  the  principal  case,  in  the  relation  of  landlord  and 
IIPMPI9  the  former  is  liable  under  the  Act  of  Parliament  to  pay  the 
;  for  the  legislature  intended  to  throw  the  burthen  on  the 
of  building  leases,  by  whom  the  value  of  the  estates  is  con^- 
sUmbly  imprQved,  and  who  afterwards  make  under-leases,  reserving 
jppnrre^  rents,  (c) 

.:  tt»  howeyer,  a  large  sum  were  paid  for  the  purchase  of  a  lease, 
ijtf^  original  lessee,  though  no  improved  rent  were  reserved  to  him, 
wmldy  it  seems,  be  liable  to  pay  this  expense  witliin  the  Act  of 
Eariiament.  (c) 

(«)  Bimtt  T.  Duke  of  Bedfbid.  8  T.  R.        (r)  Southull  v.  Leailbettctr.  3  T.  R.  4;>8. 
60f.  Stuart  v.  Smith.  7  Taunt.  16U.  2  Manli. 

{V)  Puej  T.  Rogers.  1  By.  &  M.  557.        15.>.  S.  t.. 

u 
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Where  notice  of  pulling  down  and  rebuilding  a  party-wall  was 
given  under  the  building  act  14  G.  3.  c.  78.  and  the  tenant  of  the 
aitjoining  premises,  who  was  under  covenant  to  repair^  Andiugk 
necessary  in  consequence  to  sliore  up  his  house,  and  to  ptdldoira 
and  replace  the  wainscot  and  partitions  of  it,  instead  of  leaving  nflh 
expenses  to  be  incurred  and  paid  by  the  owner  of  the  house,  giving 
notice  in  the  manner  prescribed  by  the  act,  employed  workmfaiflf 
his  own  to  do  the  necessary  works,  and  paid  them  for  the  mtut:' 
held,  that  he  could  not  recover  over  against  his  landlord  wath  t^ 
penses  incurred  by  his  own  orders,  and  paid  for  him  in  tke  first 
instance,  the  landlord  being  made  to  reimburse  his  tenant  only  in 
those  cases,  where  money  has  been  paid  by  the  tenant  to  the  owte 
of  the  adjoining  house,  for  works  done  by  him  authorized' fay  Ait 
act.  («)  ■     i 

Defendant,  who  had  a  lease  of  land  from  AT.  entered  intoan  tgHas- 
nient  with  G.  who  was  to  build  houses,  and  pay  defendant  a  rent  of 
20/.  ap-year ;  G.  then  employed  defendant  to  build  the  housevf  Ud, 
that  defendant  was  liable  to  contribute  to  a  party-wall  to  whioh  ll|e 
houses  were  attached.  Held  also,  that  the  owner  of  the  par^^^ndl 
was  not  confined  to  ten  days  to  give  his  notice;  but,  theie  bdngtt) 
adjoining  house  when  it  was  built,  might  give  the  notice  in  iiawn 
able  time  after  the  adjoining  houses  were  attached.  (6) 

The  three  months'  notice  required  by  «.  38.  of  the  14  G.  8.  c;  W 
is  necessary  only  where  the  person  who  at  the  time  when  it  is  neces- 
sary to  build,  &c.  is  liable  to  pay,  cannot  agree  with  the  owner  of 
the  adjoining  hduse.  (c) 

Before  an  action  can  be  brought  on  the  building  act  to  recover  a 
proportion  of  the  expenses  of  building  a  party-wall,  the  accounts 
prescribed  by  the  forty-first  section  must  be  delivered,  whethar  the 
house  be  occupied  by  the  owner  or  by  a  tenant  ^  And  a  formal 
demand  of  the  money  must  be  made  twenty-one  days  before  action 
brought,  (d)  ... 

An  account  of  the  expenses  of  rebuilding  a  party-wall,  delivered 
in  pursuance  of  the  stat.  14  G.  3.  c.  78.  s.  41.  contained  a  correct 
statement  of  the  quantity  of  brick-work  and  materials  allowed  for, 

(a)  Rohinson  v.  Lewis.  10  East.  ^27.  (r)  Peck  v.  Wood.  5T.  R.  150.* 

{h)  Collins  V.  Wilson,    t  Bing.  ;S51.    1         (f/)  Phelp  v.  Donati.  2  Taunt.  0'?. 
Moore  &  P.  4M.  S.  C. 
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19  «  sufficioit  account,  as  required  by  that  section,  although  it  also 
amtains  a  statement  of  the  prices  paid  for  the  brick-work  and  allowed 
fcc  the  materials,  which  exceeded  the  price  fixed  by  the  statute ; 
and  a  demand  of  payment  referring  to  that  account  is  sufficient. 
The  defoace  relied  on  being,  that  the  party-wall  was  not  built  half 
0tt  each  sida  of  the  boundary,  as  required  by  8.  14.  of  the  act : 
faeUy  that  the  questicm  for  the  jury  was^  Whether  it  was  fairly  built 
so?  without  regarding  .any  minute  inaccuracy  of  measurement,  or 
by  unfairly  encroaching  on  the  defendant's  premises,  (a) 

The  penalty  of  10/.  inflicted  by  8, 67.  of  the  statute,  for  not  having 
dit  tew  building  surveyed,  is  recoverable  against  the  master-builder, 
where  the  regulations  of  the  act  are  not  complied  with,  and  not 
flgainst  the  propriet^Nr  of  the  premises.  (6) 

If  two  persons  have  a  party-wall,  one  half  of  the  thickness  of 
which  stands  on  the  Jands  of  each,  they  are  not  therefore  tenants  in 
OQinmon  of  the  wall,  or  of  the  land  on  which  it  stands,  although  the 
vhdl  was  erected  at  their  jc^nt  expense;  the  statute  not  making 
party-walls  common  property.  And  if  one  proprietor  adds  to  the 
hd^t  of  such  a  party-wall,  and  the  other  pulls  down  the  addition, 
Iha  flnt  may  maintain  trespass  for  pulling  down  so  much  of  it  as 
iteod  on  the  half  of  the  wall  which  was  erected  on  the  plaintiff's 
sofl;  thct  property  in  a  wall  erected  at  a  joint  expense^  ensuing  the 
pwyerty  of  the  land  whereon  it  stands,  (c) 

'  Hixt  common  user  of  a  wall  separating  adjoining  lands^  belonging 
to  aSkaceat  owners,  is  primiL  facie  evidence  that  the  wall,  and  the 
land  on  which  it  stands,  belong  to  the  owners  of  those  adjcining 
Iflria  in  equal  moieties  as  tenants' in  common. 

Where  such  an  ancient  wall  was  pulled  down  by  one  of  the  two 
-t^pnts  in  common  with  the  intention  of  rebuilding  the  same,  and  a 
veir  wall  was  built  of  a  greater  height  than  the  old  one,  it  was  held 
4at  tfaiB  was  not  sudi  a  total  destruction  of  the  wall  as  to  entitle 
floe  xd  the  two  tenants  in  common  to  maintain  trespass  against 
At  gthcc.  {d) 

Under  a  oovenant  to  repair  generally  lessee  is  not  bound  to  do  the 
to  party-walls  required  by  the  building  act  (e) 


(«)  Rasdingv.Banianl.  1  Mo.ficMal.71.        (J)  Cubitt v. Porter.  8  Bani.&  Cre8.257. 
(*)  Mejnnot  V.  Southgate.  3  Eep.  R.  «23.        {e)  Moore  v.  Clark.  5  Taunt.  90. 
(r)  MaiU  V.  Hawkins.  5  Taunt.  20. 

u2 
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The  building  act  has  not  destroyed  the  right  to  lateral  windoiWs 
which  existed  before  that  act.  {a) 

It  is  no  defence  to  an  action  for  darkening  ancient  lights,  that  they 
are  not  conformable  to  the  provisions  of  the  building  act.(a) 

If  a  building  be.  erected  contrary  to  the  provisions  of  thebuilding 
act,  and  no  conviction  be  had  upon  s.  60.  within  three^moothi,  it  b 
not  rendered  legal  thereby,  but  may  be  afterwards  proceeded  ageinfet 
under  that  act.  (a)  •   *  ■ 

A  tenant  who  rebuilds  a  house  in  London,  without  a  leaflr>or 
agreement  for  a  lease,  and  makes  therein  use  of  the  party«wall  af 
the  adjoining  house,  cannot  be  sued  for  half  the  cost  as  owner  of  Ae 
improved  rent ;  though  he  afterwards  obtain,  in  consideration  of^ 
rebuilding,  a  beneficial  lease  at  a  low  ground-rent,  habendum'ham 
a  day  before  the  rebuilding.  (6) 

Where  the  tenant  of  a  house  agreed  with  a  builder,  the  owner  of 
the  adjoining  house,  that  he  should  build  a  party-wall  and  he  would 
pay  him  what  was  right  and  fair,  he  is  liable  for  his  share' of  ibe 
expense,  without  reference  to  the  building  act  (e) 

In  an  action  against  the  defendant  for  the  negligence  of  his  mgei^ 
in  pulling  down  the  party- wall  between  the  houses  of  the  plaintiff  add 
defendant,  it  is  a  good  defence  to  show  that  the  plaintiff  appcmted 
an  agent  to  superintend  the  work  jointly  with  the  defendant'*a  agoDt* 
and  that  both  agents  were  to  blame,  {d) 

In  trespass  against  the  owner  of  a  house  adjoining  to  the  plaintiff's 
in  the  metropolis  for  taking  down  his  party-wall  and  building  on  it, 
the  defendant  showing  at  the  trial  that  he  was  authorized  in  doing 
the  thing  complained  of  under  the  above  act,  is  entitled  to  treUe 
costs  under  the  100th  section  upon  a  nonsuit,  {e) 

Where  a  party  raising  a  party-wall  Inyndjide  intended  to  com|dy 
with  the  directions  of  the  building  act  14  G.  3.  c.  78.  but  did  not  in 
fact  do  so,  and  injured  the  adjoining  house,  the  owner  of  which 
brought  trespass:  held,  that  the  raising  of  the  wall  was  to  be. con- 
sidered as  done  in  pursuance  of  the  statute,  and  that  the  defendant 
was  intitled  to  the  protection  given  by  the  100th  section.  (/) 

(a)  Titterton  v.  Conyers.  6  Taunt.  465.  {d)  Hill  v.  Warren.  2  Stark.  377. 

1  Marsh.  140.  S.  C.  (e)  Collins  v.  Ponev.  9  East.  32«. 

(/>)  Taylor  \\  Reed.  6  Taunt.  249.  (/)  Pratt  v.  Hillraan.  4  nam.&Cre».269. 

(r  )  Stuart  v. Smith.  7 Taunt.  1  id.'i Marsh  6  Dowl.  &  Ryl.  401.  S.  C. 

<  ■ "  *       ^      /"' 


Seat  IIL]  O/thcPoors-Rates.  293 


S£CTiON  III.    Of  the  Poor'^'Rates. 

Thk' foundation  of  the  Poor-Laws  was  laid  by  the  stat  43  EUx. 
A  S.  which  was  passed  for  the  best  of  purposes,  namely,  to  compel 
thff  ^idle  to  be  industrious,  and  to  relieve  the  wants  of  .the  unfor- 
tunate, and  afford  them  those  comforts  wliich  they  are  disabled  to 
procure  from  infirmity  or  age :  from  neglect  and  abuse,  however,  its 
pranriaona,  and  those  of  many  other  acts  passed  for  the  same  wise 
mA  benevolent  purposes,  are  in  a  great  measure  frustrated 

By  sect.  1  of  the  stat.  of  Eliz.it  is  enacted,  ^^  that  the  church* 
wodena  .of  every  parish,  and  four,  three,  or  two  substantial  house- 
holders there,  as  sliall  be  thought  meet,  having  respect  to  the  pnv 
portion  and  greatness  of  the  same  parish  and  parishes,  to  be  nbmi- 
ttrtcd  yearly  in  Easter  week,  or  within  one  month  after  Eaater^ 
(iltiered  by  stat.  54  &  3.  e.  91.  to  the  ^th  day  of  Marchf  or  within 
fixnteen  days  after)  under  tlie  hand  and  seal  of  two  or  more  Justices 
otiAe  Peace  in  the  same  county,  whereof  one  to  be  of  the  Quorum^ 
dwidUng  in  or  near  the  same  parish  or  division  where  the  same  parish 
dbtb  iie^  shall  be  called  overseers  (a)  of  the  poor  of  the  same  parish : 
And  they,  or  the  greater  part  of  them,  shall  take  order  from  time 
to  time,  by  and  with  the  consent  of  two  or  more  such  Justices  of 
tk'Reaoe  as  is  aforesaid,  for  setting  to  work  the  children  of  all 
Mich  whose  parents  shall  not,  by  the  said  churchwardens  and  over- 
ieerfe,  or  the  greater  part  of  them,  be  thought  able  to  keep  and 
ounabiin  them,  and  use  no  ordinary  and  daily  trade  of  life  to  get 
thetr  living  by :  And  also  to  raise  weekly  or  otherwise  (by  taxaiion 
^woery  irihaiAtant^  parson,  vicar,  and  other,  and  of  every  occupier 
at  lands,  houses,  tithes  -impropriate,  propriations  of  tithes,  cobL- 
ailles,  or  saleable  under-woods,  in  the  said  parish,  in  such  competent 
sum  and  sums  of  money  as  they  shall  tliink  fit)  a  convenient  stock 
^  flhx,  hemp,  wool,  thread,  iron  and  other  necessary  ware  and 
stuff,  to  set  the  poor  on  work :  And  also  competent  sums  of  money 
for  and  towards  the  necessary  relief  of  tlie  lame,  imi)otent,  old, 

(•)  A  person  occupying  a  house  in  one  liable  to  serve  tlie  ofiBce  of  overseer  of  the 

parish  bjjneans  of  a  clerk  only,  and  pay  inp;  poor  in  the  first-mentioned  parish.     Kpx 

rrat,  rmt««,  and  taxes,  but  sliH^pinp:  in  ano-  v.  Poynder,  1  Bam.  and  Cres.  178.  2  Dowl. 

tber  parish,  is  a  suhfiantial  houukoldcr,  and  and  Hyl.  :268.  S.  C. 
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blind,  and  such  other  among  them,  .bdng  poor,  and  not  aUiiU 
work,  and  also  for  the  putting  out  such  chfldren  to  be  apprenficefl^ 
to  be  gathered  out  of  the  same  parish,  acoording  trf  the  abiit^of 
the  same  parish,  and  to  do  and  execute  all  other  things  as  wdl  bt 
the  disposing  of  the  said  stock,  as  otlierwise  cooooniiig  the  pn^ 
mises,  as  to  them  shall  seem  coifvenient^ 

Sect  4.  "  It  shall  be  lawful,  as  well  for  the  present  as  nibsequait 
churchwardens  and  overseers,  or  any  of  them,  by  warrant  firiom  mj 
two  such  Justices  of  the  Peace  as  is  afcx'esaid)  to  le^  aa  wdl  iii^ 
said  sums  of  money  and  all  arrearages,  of  every  one  that  'riid 
refuse  to  contribute  as  they  shall  be  assessed,  by  distress  and  Mb 
of  the  oiTender^s  goods,  as  the  sums  of  money  or  stock  which  jAaD 
be  behiad  upon  any  account  to  b^  made  asaforesaid,  renderiiiglfr 
the  parties  the  overplus ;  and  in  defect  of  such  distress,  it  duAlie 
lawful  for  any  two  such  Justices  of  the  Peace  to  commit  him  -or 
them  to  the  common  gaol  of  the  county,  there  to  remttn  widxait 
bail  or  mainprise,  until  payment  of  the  said  sum,  arrearages^  tfid 
stocV '  And  the  said  Justices  of  the  Peace,  or  any  of  them^to  send 
to  the  house  of  corrrection  or  common  gaol  such  as  shall  ikit 
employ  themselves  to  work,  being  appointed  thereunto  as  tiai^ 
said ;  and  ali^  any  such  two  Justices  of  the  Peace  to  commit  to  Aie 
said  prison  every  one  of  the  said  churchwardens  and  orersecw 
who  shall  refuse  to  account,  tliore  to  remain  without  bail  or  main- 
prise, until  he  have  made  a  true  account,  and  satisfied  and  paid 
so  much  as  upon  the  said  account  shall  be  remaining  in  his 
hands.*" 

Sect.  19.  enacts,  "  That  if  any  action  of  trespass  or  other  suit 
shall  happen  to  be  attempted  and  brought  against  any  person  or 
persons,  for  taking  of  any  distress,  making  of  any  sale,  or  any 
other  thing  done,  by  authority  of  this  present  Act,  the  defendant 
or  defendants,  in  any  such  action  or  suit,  shall  and  may  either 
plead  not  guilty,  or  otlierwise  make  avowry,  cognisance,  or  justifi- 
cation for  the  taking  of  the  said  distresses,  making  of  sale,  or  other 
thing  done  by  virtue  of  this  Act,  alleging  in  siich  avowry,  &c.  that 
the  said  distress,  sale,  trespass,  or  other  thing,  whereof  the  plaintiff 
or  plaintiffs  complained,  was  done  by  authority  of  this  Act,  and 
according  to  the  tenor,  purport,  and  effect  of  this  Act,  without  any 
expressing  or  rehuarsal  of  any  other  matter  or  circumstance  con- 
tained in  this  prest/nl  Acl  ;   to  wlucli  avowry,  cognizance,  or  justi- 
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ficat]0%  the  pl^ifitiff  shall  be  aduiitted  to  reply,  That  the  defendant 
did  l«ke  ths  saidxlistiiess,  made  the  said  sale,  or  did  any  other  act 
or^tr^cfMSs  supposed  in  hi^  declaration,  of  his  own  wrong,  ¥dthout 
ailj  such  -caufle  alleged  by  the  said  defendant :  whereupon  the  issue 
in.Tevcry  such- action  shall  be  joined^  to  be  tried  by  verdict  of 
twelve  men,  and  not  otherwise,  as  is  accu^med  in  other  personal 
acdoDs;  And  upon  the  trial  of  that  issue  the  whole  matter  to  be 
given  by  both  parties  in  evidence,  according  to  the  very  truth  of 
the.  nine,  and  after  such  issue  tried  for  the  defendant,  or  nonsuit  of 
the  plaintiff  after  appearance,  the  same  defendant  to  recover  treble 
daaaages,  by  reason  of  his  wrongful  vexation  in  that  behalf,  with 
Us.  costs  also  in  that  part  sustained,  and  that  to  be  assessed  by 
the  same  jury^  or  writ  to  enquire  of  the  damages  as  the  same  shall 
nqwre.'" 

.  A  fanner,  it  seems,  is  not  rateable  for  the  stock  on  his  farm 
McesBaiy  for  its  manurance,  though  for  superabundant  riches  and 
fbick  he  ought  to  be  rated,  (a) 

:  The  poorVrate  is  not  a  tax  on  the  land,  but  a  personal  charge  in 
ifispeet  of  the  land. — In  general,  the  farmer  or  occupier,  and  not 
the  landlord,  is  liable  to  this  tax ;  for  the  poorVrate  is  a  charge 
u|ipii  the  occupier  in  regard  to  his  possession,  and  not  on  the  lessor 
inr^ard  to  the  rent  received. 

~;The  occupier  of  land  is  rateable  to  the  poor,  and  it  is  immaterial 
bjT  what  tenure  he  holds  it,  or  whether  he  has  any  title,  or  not:  (6) 
fiif  if.  a  disseisor  obtain  possession  of  land,  he  is  rateable  as  the 
occupier  of  it.  If  a  man  do  not  live  within  a  parish,  he  is  to  be 
■Ippancd  according  to  his  land  ;  but  if  he  live  within  the  parish,  he 
is  to  be  rated  as  dwelling  there.     • 

The  Act  20  G.  3.  c.  17.  s.  19,  for  regulating  the  right  of  voting 
does  not,  in  the  form  of  assessment  that  it  gives,  prevent  parishes 
fiorn  rating  landlords  or  other  persons  by  name ;  or  they  may  still 
declare  their  intention  to  rate  the  landlord. 

.But  payment  of  a  poorVrate  assessed  on  the  occupier  of  a  house 
is. not  .in  itself  evidence  of  occupation  by  the  party  so  paying,  (c) 

(«)  1  Const**  Bott.  115.  PI.  150-151.  (r)  Rex  v.  Bristow.  Sittings  at  West- 
The  Queen  ▼.  Inhabitants  of  Barking.  2  minster  after  Easter  Term  1800.  T's. 
Lotd  lUyn.  test.  M.  S. 

ijk)  Uxd  Bote  V,  GrindaU.  1  T.  R.  338- 
341. 
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Every  inhabitant  ought  to  be  rated  aocordiiig  to  the  yirwfff 
value  of  his  estate,  whether  it  continue  of  the  same  value  aa^iJMi^. 
he  purchased  it,  or  be  rendered  more  valuable  by  the  improvcmptt; 
which  he  has  made  on  it.  If  a  person  choose  to  keep  hhptopat/ 
in  money,  and  the  fact  of  h^s  possessing  it  be  clearly  proved^  lif^- 
rateable  for  that :  but  it  he  prefer  using  it  in  the  melioradoii  of  fm 
estate  qr  other  property,  he  is  rateable  for  the .  same  in  1""^^% 
8h^>e.  Suppose  a  person  has  a  small  piece  of  land  in  the  he^rt-of «• 
town,  which  is  only  of  small  value,  and  he  afterwards  build  oa4f 
he  must  be  rated  to  the  poor  according  to  its  improved  value  with 
the  building  upon  the  land. — In  short,  in  whatever  way  the  owqk 
makes  his  estate  more  valuable,  he  is  liable  to  contribute  toJbe 
relief  of  the  poor  in  proportion  to  that  improved  estate. (a)       ,    |„» 

Land  of  which  the  annual  value  is  improved  by  a  spring  riong 
within  it  may  be  rated  to  the  poor  at  such  improved  value,  altl^Hi^ 
the  owners  of  the  land,  who  are  also  occupiers,  do  not  receive  apy 
of  the  profits  derived  from  the  spring,  nor  does  any  part  beoow 
due  in  the  parish  where  the  land  lies.  (6)  ...j  ^ 

So  personal  property,  if  visible,  and  yielding  a  certain  aimnn^ 
permanent  profit,  is  rateable.  . .:  . :• 

Under  a  local  act  (10  Ann.  c.  6)  for  rating  persons  to  the  vdief 
of  the  poor  in  Norwich,  for  lands,  &c.  stock  and  personal  estates  vol 
the  parish,  &c.  and  money  out  at  interest,  they  are  not  liable  to  he 
rated  for  government  stocks  or  funds,  {c) 

The  court  is  not  precluded,  by  the  Sessions  stating  in  the  case  "  that 
the  party  rated  is  the  occupier,''*  from  examining  into  the  propriety 
of  that  conclusion,  if  the  Sessions  also  state  all  the  circumstaaces 
of  the  case,  and  desire  to  have  the  opinion  of  the  superior  Court 
upon  the  whole,  (rf)  Where,  however,  the  Sessions  found  that  the 
master-gunner  at  Seaford  was  the  "  occupier*"  of  the  battery4iouse 
there,  which  was  the  property  of  the  Crown,  and  from  whence  he 
was  removeable  at  pleasure;  it  was  held,  that  the  fact  found  of  his 
being  "  the  occupier,*"'  precluded  any  other  question,  and  fixed  his 
liability  to  be  rated,  (a) 

Where  the  aftermath  of  a  meadow  was  vested  in  trustees  iiith 

(«)  Ilex  V.  Mart.  6  T.  R.  15 1-5.  (c)  Rex  v.  Churchwardens  of  Su  Jokn 

(/»)  Rex   V.  Ni-iw    River    Company,    1     MaUder-markot,  6  East,  182. 
jMaule  &  Sol.  502.  {d  Rex  v.  Field.  5  T.  R.  587. 

(()  Rexv.  llurdis.  3  T.  R.  197. 
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fdWist  to  tet  the  same  in  pastures  for  cattle,  and  they  let  it  out  to 
Vilfaus  penons,'  but  not  for  any  certain  term,  or  in  any  certain 
jMlportiotis,  at  so  much  a-head  for  horses,  &c. ;  it  was  held  that 
the-'  trustees  must  themselves  be  taken  to  be  the  occupiers  of  the 
libdj^  and  wieiie  consequently  rateable  for  the  same,  (a) 

•In  the  case  of  St  Luke's  Hospital,  and  of  Chelsea  Hospital,  the 
oflfeers  are  rateable  as  occupiers.  The  corporation  of  London  are 
tkat'de  facto  the  occupiers  of  St.  BartholometD*s  Hospital ;  the  poor 
aie  occupiers ;  but  they  are  not  rateable. 

-  The  general  rule  of  law  must  be  followed,  which  is,  "  That  you 
niOBt  find  an  occirpier  to  be  rated.*"  The  poor  people  cannot  be 
rated  at  all :  the  servants  cannot  be  rated  as  occupiers ;  nor  can  the 
corporation  be  charged  as  occupiers,  (b) 

•For  property  is  not  rateable  to  the  poor,  unless  there  be  some 
penon  in  the  beneficial  occupation  of  it.  (e) 

Therefore,  the  trustees  of  a  Quakers'  meeting-house,  of  which  no 
profit  18  made  by  pews,  &c  are  not  rateable.  So,  a  person  employed 
by  the  Philanthropic  Society  to  superintend  the  children  at  annual 
wages,  under  an  agreement  that  she  shall  have  a  "  dwelling-house 
free  from  taxes,**  &c.  with  certain  other  perquisites,  arid  who  may 
be  diBiirissed  at  a  minute^s  warning  on  receiving  three  months^ 
wages,  is  not  rateable  as  the  occupier  of  the  house  provided  by  the 
Sodety,  she  having  no  distinct  apartment  in  the  house  but  a  bed- 
chamber, and  her  family  not  being  allowed  to  live  there,  (d) 
•  The  trustees  of  a  Methodist  chapel  receiving  money  annually  for 
thermits  of  the  pews,  are  rateable  for  the  profits  made  of  the  build- 
ings though  in  fact  they  expended  the  whole  of  what  they  received 
ia  valdng  disbursements  for  repairs,  &c.,  and  to  attendants  in  the 
dtt^iel,  and  paying  the  salaries  of  the  preachers,  considering  that 
tbeae*  latter  in  effect  were  entitled  to  receive  the  surplus  profit,  after 
ftjiog  all- necessary  expenses  of  the  chapel,  and  therefore  that  the 
rate  was  substantially  upon  them,  through  the  medium  of  the  trus- 
tees^  who  received  the  profits  in  the  first  instance,  (e) 

So  the  Hull  Dock  Company  were  held  rateable  in  respect  of  the 

■ 

(«)  Rex  T.  Trustees  of  Tewkesbury.  13  (c)  Rex   v.  Commissioners  of  Saltere' 

EMt.  R.  155.  Load  Sluice,  &c.  4  T.  R.  730. 

(ft)  Rex  V.  Inhftbitants  of  St.  Bartholo-  (d)  Rex  v.  Woodard.  5  T.  R.  79.  Rex 

4   Burr.    24^5-24.19.   Rex   v.  St.  v.  Field.  Ibid.  507. 


Luke's  Ilos|iiul.  2  Burr.  10;33.106o.  S.  C.        (c)  Rex  v.  Agar,  14  East,  J^jti. 
1  Bl.  R.  tbO. 


298  Of  the  Poof^s^ Rates. .         [Chapi  lY Illr 

tonnage  duties  received  by  virtue  of  the  statute  14  GetKlU*  ^Mt 
although  it  appeared  that  the  expenditure  in  repairs  during  tb(t  itr> 
riod  for  which  the  rate  was  made,  exceeded  the  amount  of  tbe  Aniki 
received,  (a)  •....,,/ 

So  the  occupiers  of  a  charitable  foundatioa  in  the  actual. oe(9f»i 
tion  of  the  alms-house  andiands  for  their  own  benefit^in  tbaiWH: 
ner  prescribed  by  the  rules  of  the  constitution,  and  liaUe  to  bedi^ri 
missed  for  any  breach  of  such  rules,  are  rateable  in  respect  oCm4i. 
occupation.  (6)  .    ir'i* 

Therefore  the  master  of  a  free-school,  appointed  by  the  nqni/Hec. 
and  inhabitants  of  the  parish  imder  a  charitable  trust,  whenigiA 
house,  garden,  &c.  were  assigned  ^'  for  the  habitation  and  use  <lf:|)ie 
master  and  his  family  freely,  without  payment  of  any  rent|.  ijocvmh 
gift,  sum  of  money,  or  other  allowance  whatsoever,^ 'for  teyhilig 
ten  poor  boys  of  the  inhabitants,  is  rateable  for  his  occupation)  of 
the  same :  for  it  is  not  like  the  case  of  an  exemption  by  act  Qi:t9Xr\ 
liament,  by  which  the  legislature  had  a  right  to  bind  every  pej^fPRf; 
for  here  the  party  was  appointed  by  deed,  and  only  thoa9  yrlpPpfie 
parties  to  a  deed  are  bound  by  it.  (c)    ■  :   «■  >..k',u. 

One  who  occupies  a  house  as  surveyor  to  the  navigation:  of  Ihe 
river  Lee^  under  the  trustees  of  that  river,  is  held  tp  be  liaU^  fw 
poor'^s  rates,  although  by  act  of  parliament,  the  tolls,  &c.  ane  ax^ 
enipted  from  being  rated,  and  although  the  trustees  have  no  bsn^ 
ficial  interest,  but  act  for  the  public,  (d) 

A  corporation  seised  of  lauds  in  fee  for  their  own  profit  are  with- 
in the  meaning  of  stat  4&  Eliz.  c.  2.  inhabitants  and  occupiers  of 
such  lands,  and  in  respect  thereof  liable  in  their  corporate  capacity 
to  be  rated  to  the  poor,  {e) 

Where  a  corporation  were  seised  in  fee  of  lands,  which  by  the 
custom,  were  annually  meted  out  under  their  control,  by  a  ketjuzy 
according  to  a  certain  stint,  to  such  of  the  residen£  burgesses  who 
chose  to  stock  the  same,  they  paying  19«.  4d.  to  each  of  the  otfier 
burgesses,  who  did  not  stock ;  it  was  held,  that  the  burgesses  who 
so  stocked,  were  tenants  in  common  of  the  lands  so  occupied  by 
them,  and  as  such  occupiers  were  liable  to  be  rated  for  the  9ame.(/) 

(«)  Rex   V.  Hull    Dock    Company,    5  543. 
Maulo  &  Scl.  594.  («)  Rex  v.  Gardner,  Cowp. 79-83-84. 

(/»)  Rox  V.  Munday,  1  East's  R.  584.  (/  )  Rox   v.  Watson,   5  KasU  480.  i 

(<•)  Rox  V.  Catt.  (iT.R.  'SSS.  Smith  R.  144.  S.C. 

K.'0  V.  Am»utroug,  i  Sturk.  Ni.  Tii. 
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But  the  'poBsesflions  of  the  Crown  or  of  the  public  are  not  nte- 
aUb to  the  rdief  of  the  poor:  and  as  to  public  buildii^s,  tho«e«re 
sodk  as  ore  apfdied  to  public  purposes,  (a) 

A  wardiouse  may  be  rated  to  the  proprietor  or  occypier  accord-* 
mgi»  the  use  to  which  it  is  applied.  If  it  be  let  for  instance  to 
tteeftche  or  custom4iouse  for  public  purposes,  the  burthen  must 
beliome  by  the  proprietor :  but  if  it  be  afterwards  converted  to  a 
pitfhlc  use,  the  occupier  of  it  wiU  be  liable  to  the  rates.  (6) 

Therefore,  stables  rented  by  the  colonel  of  a  regiment,  by  order 
of 'fte  Crown,  for  the  use  of  the  regiment,  are  not  liable  to  be 
fiiteii.f€i) 

'Mt  persons  holding  houses  or  lands  under  the  Crown,  or  under 
avjf^'lioipital,  if  for  their  own  -separate  benefit,    are  liable  to  be 

The  ranger  of  a  royal  park,  therefore,  is  rateable,  as  for  inclosed 
laHdb  in  the  park  yielding  certain  profits. — But  he  is  not  rateable 
fertile  herbage  and  pannage,  which  yield  no  profit,  (cf) 

Tolls  tiirected  by  Act  of  Parliament  to  be  applied  to  public  pur- 
poses  were  held  not  to  be  rateable,  {e) 

"^The  fessee  of  the  tolls  of  a  public  bridge  is  not  rateable  as  such, 
rent  he  may  pay,  it  not  appearing  that  he  was  the  occu- 
of  any  local  visible  property  within  the  parish ;  nor  that  he  was 
«-  WMiiant  resident  there,  deriving  profit  there  from  the  tolls  be- 
yond the  rent  paid  by  him  for  the  same,  which  was  applicable  to 
die-paUic  purposes  of  the  bridge.  (/) 

Tlie  lessee  of  market  tolls  in  gross  not  incident  to  the  soil,  is  not 
rifaMt  tothe  poor  in  respect  of  his  occupancy  thereof,  {g) 

But  lands  purchased  by  a  company,  and  converted  into  a  dock, 
Mw^^i^g  to  act  of  parliament,  which  declares  that  the  shares  of  the 
{InprieCors  shall  be  considered  as  personal  property,  are  rateable  in 
praportion  to  the  annual  profits.  (Ji) 

An  exemption  in  a  private  statute  in  12  Car,  II.  of  lands  given  to 

(«)  U.  AmlraiBt  T.  Lord  Sommers,  2  T.        (c)  Rex  v.  Commissioners  of  Sslters' 
ft.  3rf*375.  Load  Sluice,  &c.  4  T.  R.  730. 

{h)  Eckersall  ▼.  Briggs,  4T.R.  6-8.  (/)  Rox  v.  Eyre,  12  East,  416. 

(f)  Rex  T.  Huidis,  3  T.  R.  497.  {g)  Rex  y.  BeU,  5  Msule  &  Sel.  tn. 

{d\  Lord  Bute  v.  Grind&ll,  1  T.  R.  338.        \h)  Rex  v.  IIuU  Dock  Company,  1  T.R. 

219. 


dMritltUEhMMjV  AfW-  nft  .JI^Iiljc  (axvs,  diorgcs  odcI  ,  a^iJCSstWEptf 
whMtMoenTf  dvjl  or militaiy,*'  txtenda  u>  tin;  poorVrate.  (a)         ^f 

■liWbfn  H  rtatBte  onpow^qd  the  proprietors  of  e  caool  to  |^ 
lilMimnpeilt.afiTOMdSilMmgating  the  same,  and  cxpre&tiy  etj 
en^ptad  •udi.raiH  from  the  pityment  of  taxc%  rateK,  &ic. i .  ^ :  ini| 
Mdmibrt  Idw  Iind<iccnphfl  by  the  canal  was  thereby  exenffed 
frgip  poorVnte.{&)    ,  -  ^ 

-  Aotna^tCt  dueetad  that  tlie  company  should,  be  rated  .foT^ 
lands  and  .buildiiiga  in  the  aamc  proportion  as  othtfr  lands  «4 
Tnribliagi  lying  nBar  the  wuae,  and  as  tbe  same  would  bv  tSl*: 
■Ue  if  ,tii^  vcce  the  imfierty  of  indii-iduals  in  their  iialural  «itr 
pidtif  ;.it<3rBa,IMd  thM  .the' company  were  liable  to  be  raled 
ilk  tfadr  liandii  &a  «nly.  at  the  same  value  as  other  at^aceaj 
landa,  and  not  according  to  the  improved  value  derived  froDi  llif 
landbdn^juedlbr  the ptupokcB  of  tlie  canal.  {(.')  | 

■  TtetMetttainChaacety  yte  not  rateable  na  occupiers  of  ibtif 
ra^eotiTe  ^lartinenta  in  SouAampton  BuUdings  under  the  P«vitV 
Aiit»  11  Gao>IIL  e.  93L,  for  tbey  arc  for  jmblic  purposes,  and  ,tlit 
nuMtcn have  no-individual  boieiit  in  them.  (i2)  ,, , , 

iSftiiBOwner.cf  a  houM  occupy  }mrt  of  it,  he  is  liublc  to  ba  nl«( 
llr^the  iriiidfl.i  .unbaa  there  be  a  distinct  occupatioo  of  Uie,  xeg.h$ 
umavAiar  penan.  (e)  ,)  „■ 

:.'. A  tenant  who  went  from  home  with  his  family  for  nc«rly,f 
year,  but  Jeft  JiIb  asdstsnt  to  carry  on  liis  business  in  his  fihopril 
ooe  room  (^  the  house,  which  for  this  puipoee  was- partod'<<A^ 
Uths  from  the  rest,  and  left  the  key  of  the  house  doontW^^ 
friend,  and  had  the  gardoi  cultivated  for  his  own-  benefit  WiwA 
is  liable  to  be  rated  to  the  relief  of  the  poor  as  occupier  of  thf^lMl 
houBe.</)     .       ,  .-     .        .,,,(('// 

Houaea,  shops,  and  sheds,  which ^end^  an  annual  wnawH^ 

rateabU  to  the  poM.  (j)  .•...:to*wil 

A  house  and  ei^ne  for  carding  cottou,  which  are  reQt«4iff<Mff 

entire  subject,  and  described  by  the  general.name  of  "  yi,.pfl||f 

(a)  IUk  v.Seott,  ST.R.  60t.  189.                                    ■  I  ,  .M^ISl 

{h)  Rei  T.  Cilder  aod  Ksbble  Cuud  (<)  Raxi-InhmMMnUof  9t.lbiyilh^ 

Conpanj,  iB.&A.S6S.  hum,  4T,K,4TT.                            "  ^'_ 

(e)  Besv.GniMlJimctianCandCoiii-  (/)  Rei.  T.InluUttBttttf  AUl]riim 

pinj,  iB«ii.&Ald.«89.  10EMt,354.                                  ■■  i  JI  ' 

(d).  Holftifd  y.  CopeUnd,  3  Biw.  &  Ful.  (£)  1  Cqnit't  Bolt.  .119  PL  tW.' " 
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Vikt^i^  tnay  be  rated;     So  may  the  profits  of  a  weighiiig-inachiii&. 

hoiise.  (a) 

-'^'A  pferwm  entitled  to  toll  tin  and  farxn  dues  (which  are  certain 

pottidbs  of  the  tin  raised  by  the  adventurers  in  the  tin-mines)  is  liar- 

VUf  tb  be  rated  in  respect  thereof.  (6) 

^^'L6fid-4auiies,  it  has  been  held,  are  not  rateable  to  the  poor.     But 

a  lessee  (under  the  Crown)  of  lead-mines,  is  rateable  for  the  pro- 

BtiB  iirising  from  lot  and  cope,  which  are  duties  paid  him  by  the  ad- 

Vutorer  without  risk  on  his  part,  (r) 

limdlords  not  resident  within  the  parish,  having  leased  lead- 
iliilies  aiid  other  min^als,*  with  liberty  to  the  tenants  to  dig,-&c. ; 
rea^iVing  a  certain  annual  rent,  and  also  certain  proportions  of  the 
Mb' 'which  should  be  raised,  are  at  any  rate  not  assessable  to  the 
fdkf  6f  the  poor  for  such  certain  rent,  no  ore  being  raised,  (d) 

But  where  the  owner  of  the  soil,  by  indenture  granted  to  certain 
idVteturers  full  and  free 'liberty  to  dig,  mine,  and  search  for  tin, 
tii^ore,  &c.,  and  the  same  to  take  and  convert  to  their  own  use, 
fllbjdet'to  a  reservation  therein  contained,  and  to  make  such  adits, 
ihafts.  Sec,  as  they  should  think  necessary :  yielding  and  paying  to 
kiiMf  bne  fiiU  eighth  share  of  all  such  tin,  tin  ore,  &c.,  the  same  hav- 
ittglseen  first  spalled,  &c.,  or  otherwise  made  merchantable,  and  fit 
to  be  smelted.  And  the  indenture  contained  a  power,  either  for 
{MyflRTit  in  ore,  or  the  amount  thereof  in  money,  which  had  been 
Adiid  upon  ;  and  the  owner  had  received  it  in  money  :  it  was  held, 
Atfifor  this,  his  one-eighth  share,  he  was  liable  (though  not  resi- 
doit  within*  the  parish)  to  be  rated  as  ah  occupier  of  land,  the  ro- 
iki^rirtion  operating  as  an  exception  out  of  the  demise,  and  not  being 
of  the  nature  of  a  rent,  (e) 

Where  a  rate  however  was  imposed  upon  P.,  owner  of  the  load 
m  in  certain  lead-mines,  in  respect  of  the  duty  lead  reserved  in  a 
ktae  of  said  mines,  being  one-fifth  share  of  the  lead  to  be  smelted 
ftom  the  ore  raised  from  the  said  mines ;  the  Court  of  King''s  Bench 
Irid  that  this  reservation  was  in  nature  of  a  rent,  and  therefore  not 
nteable.  (/) 

II 

(•)  Rex  V.  Hogg,  1  T.R.  721-727.  (d)  Rex  v.  Bishop  of  Rochester,     12 

9)  Rex   T.  InhabitantsofSt.  Agnes,  3  East,  353. 

T.K.4B0.  («)  R^'x  V.  Inhabitants  of  St.  Austell, 

{e)  GoTernors    for    Smelting    Lead  v.  5  Barn.  &  Aid.  693.    1  Dowl.  U  Rjl.  551 

Ridudwrn.  1  Bl.R.389.  Rowls  v.  Cells.  U)  ^^^  ^-  Earl  of  Pomfret,   5  Naule 

f«wp.4.5l.  '^-  '^fl*  l'>9. 
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Iron  mines  are  not  rateable  to  the  relief  of  the  poor,  (a) 

The  lessee  of  a  coal-mine  has  even  been  held  to  be  ratedbk^ 
though  he  derived  no  property  from  the  mine ;  the  mine  bdng  mfte- 
able  property.  If  the  property  be  rateable,  and  the  pArty  rated- be 
in  the  occupation  of  it,  the  Court  cannot  examine  any  farther,  kai 
inquire  whether  or  not  the  tenant  has  made  an  unprofitaUe^bovg^ 
Suppose  a  landlord  make  so  hard  a  bargain  with  his  tenant,  tliat-Af 
latter  derives  no  benefit  from  the  farm,  must  not  the  tenant  beialetl 
to  the  poor  ?  The  landlord  certainly  is  not  liable,  {b)  But  iHmH 
a  coal-mine  becoming  unproduptive  ceases  to  be  worked,  the  leiiee 
is  no  longer  liable  to  be  rated,  although  he  be  bound  by  hia  009^^ 
nant  to  pay  the  rent  reserved  to  his  landlord,  (e) 

The  trustees  under  the  will  of  a  person  seised  in  fee  of  two  tUid 
parts  of  a  manor,  subject  to  certain  leases,  to  a  company  of  bAHb^ 
turers  of  the  mines  of  lead,  tin  and  copper  ore,  and  other  minenb 
under  the  moors,  commons,  or  wastes  of  the  manor,  At  a  lent  061^ 
tain,  are  not  rateable  to  the  relief  of  the  ikx>r  for  such  rent  (^'t 

Saleable  underwoods  are  rateable  annually  to  the  relief  of  dw^aor 
in  proportion  to  their  value,  though  they  should  happen  notlD  k 
cut  down  more  than  once  in  twenty-one  years,  and  their  aMiil 
value  may  be  estimated  amongst  other  ways,  according  to  thefib* 
they  may  be  worth  for  a  lease  of  the  duration  of  their  intettM 
growth,  (e) 

But  firs  and  larches  planted  with  oaks  for  the  purpose  of  shelto^ 
ing  the  latter,  and  cut  from  time  to  time,  as  the  oaks  grew  laiglf 
and  required  more  space,  but  when  once  cut,  not  growing  agflA, 
and  some  of  them  yielding  a  profit  by  sale,  are  not  saleable  undflr* 
woods  within  the  43  Eliz,^  the  primary  object  of  planting  Am 
being  to  protect  the  oaks,  and  not  to  derive  a  profit  from  them  per 
86  by  sale :  and  it  seems  that  they  are  not  underwood  at  all.  (/) 

So,  a  slate-work  (or  as  it  is  improperly  called  a  slate  mine)  it 
rateable  to  the  poor,  (g) 

(n)  Hex  V.  Cunningham,  5  East,  478.  222. 

(6)  Rex  V.  Parrot,    6  T.R.  693-596;  (c)  Rex  v.  Inhabitants  of  MirfifU,  10 

and  see  Rex  v.  Cunningham,  5  Kaat,  ^78.  East,  319;  and  sec  Aubrey  v.  Fisher,  H* 

Rex  V.  Inhabitants  of  Bedworth,    8  East,  416. 

fiHQ,    Rex    V.  Baptist  Mill   Company,   1  (/)  Rex  v.  Inhabitants  of  Ferrybridge 

Maulo  &  Sal.  612.  1  Barn.  &  Cres.  375.    2  Dowl.  6c  RyL65*- 

(r)  Rex  V.  Inhabitants  of  Bedworth,  8  S.  C. 

Ka^t,  388.  (g)  Rex  v.  Inhabitants  of  Woodland,  * 

(./)  Rex  V.  Welhank,    4  MjiuU*   &    Sel.  Kast's  R.  161-. 
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Lime  wcxrka  are  rateable  in  the  hands  of  the  occupier ;  though 
tbei»  be  riak  and  expense  in  the,  working,  and  the  profits  be  imcerw 
taiu(a) 

Sa.the  QGCi^ie^  of  a  clay  pit  is  rateable  for  the  same,  (b) 

;.The  objects  of  a  charitable  foundation  in  the  actual  occupation 

of  ihe  abua^'hause  and  lands  for  their  own  benefit  in  tlie  manner  pre^ 

scribed  by  the  rules  of  the  Constitution,  and  liable  to  be  discharged 

foe  itfiy  breach  of  such  rules,  are  rateable  in  respect  of  such  occupar* 

tiODU   e) 

Ylhexe  A»  having  granted  to  B.  a  lease  for  years  of  way-leayep 
(for  tlie.  purpose  of  carrying  c6als,)  and  the  liberty  of  erecting 
bridges,  and  levelling  hills  over  certain  lands ;  B.  made  the  wag- 
gon^waya,  inclosed  them,  thereby  excluding  all  other  persons,  erect- 
ed bridges,  and  built  two  houses  on  the  lane  for  his  servants ;  B* 
mmk  held  to  be  liable  to  be  rated  to  the  poor  for  *^  the  ground  called 
the^  waggQ^-way.''  (d) 

Bift  a  mere  easement  is  not  rateable.  Therefore,  a  party  who  has 
aab<fl(ckifflve'right  to  use  a  way-leave,  paying  so  much  per  ton  for 
ike  gCKwis  carded  over  it,  is  not  liable.  Q^cBrey  Whether  the  owner 
ql'di^land  who  receives  a  profit  for  such  way-leave,  is  not  liable  to 
be  rated  for  such  an  increase  of  value  ?  for  it  is  not  a  grant  of  the 
fff9&t»  of  the  land,  (e) 

The  lessee  of  all  those  fishings  of  the  halves  and  halvendoles, 
with  the  appurtenafUces  to  the  halves  due  and  accustomed  within.the 
rivcK.iS^t^tfm,  between  certain  limits  .within  a  manor  bordering  on 
the  said  .river ;  and  of  all  royal  fishes  taken  between  the  said  limits 
put  and  wheel-fisbing  excepted,  under  an  annual  rent,  is  liable  to 
bb  tat^  to  the  poor  for  such  fishery.  (/) 

The  proprietors  of  tithes  are  liable  to  be  rated ;  therefore,  fish 
being  titbeable  by  custom,  such  tithe  i»  rateable :  for  the  legiaUr 
tuBe  JnCended  that,  when  rates  are  made  for  the  relief  of  the  poor, 
every  person  should  contribute  according  to  the  benefit  which  he 
receives  within  the  parish.  Here  the  parties  receive  a  certain  bene- 
fit arising  frckn  the  tithe  of  fidi  in  this  parish,  and  run  no  risk  what- 
ever.    To  say  that  only  property  which  is  visible  should  be  rated, 

(a)  Hex  V.  Cfaurdifhtrdeiis,  &e.  of  Al-        {d)  Rex  v.  Bell,  7  T.  R.  59S. 
^^tbiay,  iCast'ftR.  531-554.  (e)  Rexv.JoUffe,  ST.R.  90.    . 

(b)  Rex  V.  Brown,  8  East,  528.  (.0  ^^  ^'  ^^"»  iMaule&Sei.  659, 
(e)  tttix'y.  Mimday,  1  Eaat'B  R,  584. 
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is  carrying  the  rule  of  exemption  too  fisur;  for  oblationB  and  odiet 
•offerings,  which  constitute  the  rectorial  or  vicarial  dues,  are  nte- 
able.  <a) — If  a  rector  make  a  verbal  lease  of  his  tithes  for  a  year, 
and  the  lessee  let  the  tithes  to  the  respective  land-holders  for  nx- 
pence  per  acre  more  than  he  is  to  pay  the  rector,  the  lessee  is  the 
occupier  of  the  tithes,  he  having  them  in  such  a  manner  as  to  make 
a  profit  of  them.  (6) 

-  A  sum  of  money  made  payable  by  the  owners  of  lands  in  lieu  <d 
tithes  by  Act  of  Parliament,  with  a  clause  of  distress  annexed,  if 
liable  to  the  poorVrate :  for  it  is  a  mere  composition  for  tithes,  wbidi 
were  before  subject  to  the  poor's-rate;  and  the  superadding  apoWet 
of  distress  does  not  turn  it  into  a  rent,  but  rather  proves  the  odn- 
trary ;  for  if  it  were  a  rent,  the  distress  would  be  incident  to  it, 
without  any  special  provision  in  the  Act.  (c) 

So  payment  in  lieu  of  tithes  settled  under  a  compromise  between 
a  parson  and  a  parish,  and  confirmed  by  Act  of  Parliament,  tte 
rateable,  (rf) 

A  parson  is  rateable  for  his  tithes  as  the  occupier  of  a  tenement; 
so  is  a  vicar ;  and  the  liability  is  not  removed,  although  he  let  Us 
tithes  to  the  parishioners ;  and  the  tax  must  be  upon  the  parson 
and  not  upon  the  lessee  of  his  tithes,  {e) 

Quit-rents,  and  other  casual  profits  of  a  manor,  are  not  rateaUe. 
But  ground-rents  are  rateable.  (/) 

If  A.  rent  a  quantity  of  land  together  with  a  mineral  spring  aris- 
ing therefrom,  at  a  gross  yearly  rent,  he  is  rateable  to  the  poor  tor 
the  whole  of  such  rent,  though  the  annual  value  of  the  mere*  land 
be  only  in  proportion  of  two  to'  eight  of  the  reserved  rent. 

By  an  act  of  parliament,  the  Birmingham  Gas  Light  and  Coke 
Company  had  power  given  to  them  to  supply  the  town  of  B.  with 
gas,  and  to  lay  down  pipes  for  the  conveyance  of  gas  from  the  ma- 
nufactory to  the  houses  of  the  consumers.  Under  this  act  the  com- 
pany purchased  lands  and  buildings,  and  there  placed  retorts,  fcc. 
necessary  for  the  manufacture  of  gas  and  coke,  and  fixed  in  the 
streets  trunks,  pipes,  &c.  for  the  conveyance  of  gas.  The  company 
derived  a  considerable  profit  from  the  manufacture  and  sale  of  the 

(a)  Rex  V.  Carlyo,  3T.  R.  385.  (e)  1  Const's  Bott.  116.  p.  152-117.  PI. 

{h)  Rex  V.  Fairclough,  8  Mod.  62.  153-115.     PI.  154  &  ni.  n. 

(r)  LowTides  v.  Horae.  2  Bl.  R.  1252.  ( /)  Rex  v.  VemievaW.  1  Bl.  R.  «!?. 
(./)  Const'sBott.  164.  PI.  I8k 
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odcje  and  gas.  The  stock  in  trade,  and  the  profits  of  other  manu- 
factories in  the  parish  of  JB.,  were  not  rated  to  the  poor:  it  was 
hdd  that  the  ccHnpany  were  not  rateable  to  the  amount  of  the  pro- 
fits of  their  trade,  but  for  a  sum  equal  in  amount  to  that  for  which 
the  premises  would  let  to  other  persons  willing  to  carry  on  the  same 
business,  (a) 

Whether  or  not  chambers  in  an  Inn  of  Court  are  rateable  is  un- 
determined :  the  fact  of  their  being  extnuparochial  does  not  seem 
to  be  a  sufiicient  ground  of  exemption ;  for  if  it  were,  the  poor  of 
extrarparochial  |daces  would  be  deprived  of  the  benefit  of  the  stat. 
uf  Elizabeth^  which  has  been  construed  to  extend  to  them. — How- 
ever, most  of  the  old  colleges,  being  extra-parochial,  are  upon  that 
ground  not  rateable.  (6) 

The  overseers  and  churchwardens  may  make  a  poorVrate,  widi- 
out  the  concurrence  of  the  parishioners :  and  if  a  rate  be  necessary, 
they  may  be  compelled  by  mandamus  to  make  it.  But  such  rate  is 
not  binding  till,  allowed  by  two  justices  out  of  sessions ;  for  the  ses- 
skms-cannot  order  an  original  rate  to  be  made,  and  the  allowance 
by  the  justices  is  compellable  by  manda/mua.  (e) 

How  to  be  made  and  raised. — ^A  rate  being  made  by  the  church- 
wardens and  overseers,  it  is  proclaimed  in  the  church,  when  it  be- 
comes formal  and  public  If  any  one  fed  aggrieved  by  the  making 
of  the  rate  (he  need  not  be  damnified  by  the  rate)  he  must  appeal 
to  the  next  sessions ;  and  if  any  point  of  law  arise  on  hearing  the 
appeal,  it  may  be  removed  into  the  Court  of  King^s  Bench,  by  cer- 
iiorarif  in  order  to  be  determined. 

The  Stat  17  Geo.  II.  c.  3.  s.  1.  after  reciting  that.  Whereas  great 
inconveniences  do  often  arise  in  cities,  towns  corporate,  parishes, 
townships,  and  places,  by  reason  of  the  unlimited  power  of  the  church- 
wardens and  overseers  of  the  poor,  who  frequently  on  fiivolous  pre- 
tences, and  for  private  ends,  make  unjust  and  illegal  rates  in  a  se- 
cret and  clandestine  manner,  contrary  to  the  true  intent  and  mean- 
ing of  a  statute  made  in  the  forty  and  third  year  of  the  reign  of 
Queen  EUxabethy  intituled,  ^^  An  Act  for  the  relief  of  the  Poor  ;^ 
enacts.  That* the  churchwardens  and  overseers,  or  other  persons  au- 

(a)  Rex  T.  BirmiDgham  Gas  Company,  (c)  Tawney'sCase,  2  Ld.  Rajnn.  1009. 
1  Bam.  &  Cres.  506.  t  Dowl.  &  Ryl.  7Sb.  Rex  v.  Thu  Inhabitants  of  Abberford  East, 
S.C. ;  but  see  Rex  v.  Manchester  &  Sal-  Ibid.  798.  Rex  v.  Inhabitants  of  Barn- 
ibrd  Componj,  1  Barn.  &  Cres.  630.  stable,  1  Barnard,  137. 

(6)  Mozoo  V.  Honenail,  2  Com.  R.  534. 
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tlwriiodtb  take  €lM'i)f  w6pMt'ifMMiy|MifliylWM^^ 

riuOl  gite  or  €«ifle  W  te  gi^'piiUk^^^ 

mle  *ir  tl»^«lic^  of  Ae  pbor,  Mm^\^  dto  jtotoikhfr  |1iii  tiW|| 

tfa**  MtC^  Sididbf  dite  die  flam^  AaB  kcf^^iMnk  llddMiPl^ 
that  DO  fate  diall  be  erteemed  or  reputed  vaBa^rtrtaift^tlll^ll 
to  oolfaeC  ud  ndae  the  nme,  imleai  aocfa  ndtite  abittHblMf  IM 

giveii^'-"'*  ;   .-    .t- • '>4if  v<l  !)9«iifa 

If  •  ^peor%«iM  be  iiot  imbUdied  hi  the  chiMh  orf 
aftet«ltis'albwed,itManumtj;  and  paymoift  undb*  ft^iaMik^ 
fwAiwiaili  thoti|^  thertf  be  no  appeal  to  the 
pacuh  offiocft  iieie  to  give  notke  of  the  latedt^ 
piaoe  te  ^thejiaatiihy  itirould  not  be  suflMenti  dM^fj^ils^Hripi^ 
equally  notorious.    The  aiiii«ioii  is  a  radical  iMftitM»fS^'Wli$^ 
itself  wfaidi  HotUi^  can  cur&  (a)  -rr  ,^  IT-Juttl 

The  mporidr  Court  cannot  enter  into  the  inequaiitjf>«CLjdMflii|^ 
uhMm  h  a|ipear  to  them  to  be  sd£«vidaiay,  iinuwnil^jttniij^ 
avoidably  imequal :  they  cannot  presume  it  to  be  aa^    l]WjMiHk 
at  ti»>;Mk»  ate  the  Foper  judge.  i«q>eolii« 
equality  of  the  rate.  (&)  ^  *  vm  -JH^ 

By  Stat  17  G.  II.  c.  8,  the  overseen  shall  permit  the  ifaikMiil' 
to  iilsj^eet  ^?ery  rate  at  all  seasonable  timcs^  on  payment  of-  JlKip 
shall  on  demand  give  copies  thereof  to  any  inhabitants  at  ^dietdMf 
6dL  ft^  twenty-fold'  names;  on  penalty  of  SOIL  for  xislusd.  Jht 
true  copies  of  all  rates  for  the  relief  of  the  pocn*  shall  be  entewslii 
a  bookurithin  fourteen  days  after  any  appeal  from  any  such  ails# 
determined,  which  the  overseers  shall  attest  by  their  namea  thnam 
which  book  shall  be  kept  for  public  perusal,  s.  %  8,  IS.        <    ••>■'' 

Aisd  overseers  neglecting  to  execute  this  Act,  shall,  if  no  oftff 
penalty  be  provided,  forfeit  to  the  poor  not  exceeding  fiJL!  nit  ttH 
than  909.  s.  14.  And  where  there  are  no  churchwardens^  oveiite 
may  perf<n*m  all  matters  relating  to  the  poor,  «.  15.  '     x*'^; 

Where  a  statute  says,  that  a  company  shall  not  be  liaUe  io^ik^ 
rates  which  had  not  tuuaUy  been  assessed,  it  only  means  that  A^ 
shall  not  have  any  other  kind  of  rate  imposed  on  them  tlumiM'P 
which  .were  then  levied,  but  does  not  fix  the  propoitien  oCtiAP 
rate.fc)  ''  '--^ 

IVhere  to  be  collected, — ^A  person  shall  be  rated  for  promts  iAff 
they  become  due,  not  where  they  happen  to  be  received,  (c)  t  rt  ,< 

(a)  Rex  Y.  Newcomb.  4  T.  R.  369.  {e)  Rax   t.  Undertdcen  of  Aire  ^  h4 

(6)  Rex  T.  Brograye.  4  Burr.  «493.  Calder  Navigmtion.  «  T.  R.  660. 
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Where  a  navigation  ran  from  A.  to  B.  tlirough  several  intervening 
parishes,  and  the  tolls  for  the  whole  navigation  were  collected  in 
those  two  parishes,  it  was  holden  that  they  might  be  assessed  in  the 
two  parishes,  for  the  whole  amomit,  according  to  the  proportion 
collected  in  each,  (a) 

A  barge-way  and  toll-gate  in  the  hamlet  of  Hamptonwicky  pur- 
chased by  the  city  of  London,  by  virtue  of  stat.  17  G.  III.  c.  18, 
(6x  completing  the  navigation  of  the  Thames^  and  empowering  the 
city  to  levy  tolls  and  duties  towards  the  charges  of  navigation,) 
was  held  to  be  rateable  for  such  tolls  as  became  due  there,  not- 
withstanding the  tolls  were  collected  in  a  different  parish.  (6) 

The  grantee  of  the  navigation  of  a  river  Ouse^  is  rateable  to  the 
poor  of  Cardington  in  respect  to  the  tolls  arising  there,  though  he 
himself  reside,  and  the  tolls  be  collected  elsewhere,  (e) 

Commisai(Hier8  under  the  Beverley  and  Barmston  draining  act 
who  purchased  land  and  erected  buildings  in  the  parish  of  SctU' 
000^9,  for  the  outlet  of  the  drainage,  but  who  received  no  benefit 
fipom  such  property  in  SculooateSy  but  the  whole  benefit  was  derived 
to  the  owners  of  lands  in  other  parishes,  drained  by  means  of  such 
outlet,  are  not  rateable  in  Scukoates  for  such  benefit,  {d) 

Where  a  Navigation  Act  empowered  the  projuietors  to  take  so 
mucb  per  mile  per  ton  for  all  goods  carried  along  the  canal,  it  was 
bdden,  that  they  were  rateable  to  the  poor  for  the  tolls  in  the  dif- 
ferent pari^es  where  the  tolls  became  due,  that  is,  where  the  res- 
pective voyages  finished,  though  for  his  own  convenience  they  were 
authcHised  to  collect  the  tolls  where  they  pleased,  and  did  in  fact 
eidlect  them  in  other  parishes,  (e) 

So,  where  by  a  Navigation  Act  the  proprietor  was  entitled  to  a 
toll  of  4a.  per  ton  for  goods  carried  from  A»  to  B.  or  from  B,  to  A, 
and  to  a  propcn-tionable  sum  for  any  less  distance,  and  was  also 
enabled  to  appoint  any  place  of  collection;  it  was  holden  that  the 
tdUa  for  goods  carried  the  whole  voyage  from  A*  to  B.  were  rateable 

(a)  Rex  V.  Undertaken  of  Aire  and  (6)  Rex  v.  Major,  &e.  of  London.    4 

Calder  Navigation.  2  T.  R.  660.     Rex  v.  T.R.21. 

Tf«nt  &  Mercj  Navigation.    1  Bern.  &  (c)  Rex  r.  Inhabitants  of  Cardington. 

Crea.  545.     «  Dowl.  &  Ryl.  75«.  S.  C.  Cowp.  581. 

Rex  ▼.  Palmer.    1  Bam.  &  Cres.  546,  (<i)  Rex  v.  Churchwardens  of  Scolcoated, 

t  lkm\.  &  Ryi.  793.  S.  C.     Rex  y.  Earl  of  12  East  40. 

Portmore^    1  Bttni.  &  Cres.55i.    2  Dowl.  («)  Rex  ▼.  Stafford  and  Worcester  Canal 

&Ryl.r98.  S.C.  Company.  8 T.R.  340. 

x2 
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,  ( (Tbe  Mb  0f  « ligM^boRue  jituatad  ia  di^tAWMWpMl  aiMMMil 
^ndUwhtoUii.wctreoollHAeda^  of  the.  tqymhil^in  l^^»tiriMl:pii| 
atwhkli  theyenek  puong  by  .the  arntH  jJIt  ■jmiiliiirfllitlfat' 
iKNl  iwtaribk  9110  tolli  in  the^^  towndbip.  Aad  dMfCNUepoftriMHb 
Ug^ivlloiiM.by  one  aa  lervaiit  to  the  owwgr,.at  MilMMMfl^Ml^ 
tpkocam.of  the  light,  is  the  oocupetiim.of  theveindiryLi 
cawbented  in  leqpect  of  mA  oecupation  of >  the tpp ilwfUa'dlH 
«  The  ItaM  atid  oeoupier  of  an  andat  and>aidii9tk^if|E|pi4pl 
htfing,  an  iipite6itoii<  nnuwil  within  the  townilN^iiiiiihkll  qpiMl^ 

liwaiMrfyrfihe  Any  i>  ritmted,  is  not  liahte  to^^h^iMadiibvMk 
any  ahare  of  the  tolls  of  midb  fieny :  for  wppomgM^lmfilttKl^, 
vmX'faopM^^  it  is  net  such  real  property  as  is  nja^tfitjiikk^jl^ 
aUL  4SElia*  &  fl;  the  occupancy  of  which  sulgarts  Atn 
the  xdief  of  the  poor  of  the  plaoe.  Andallthe 
haxfchsenhdd  ratesUe in  reqpect  to  the- 
tqlK  (^Mrt  from  the  question  of  bhafaitaiitcy,)  havircbaiqf 
ttNQF  at.  the  same  .time  occupied  lesl  Tiable  prop^itjrj 
siM^iMlUt  in  the  [dsoe  where  they  were  rated  (jo)^  i-  i>>%as 
.:rTh9.owner.of  a  ferry  residing  in  a  different  parish^;;  Jbnli^liftllf 
the  pmfits  of  the  ferry  on  the  spot  by  his  servants  aad-^lgMfhiil 
not  rateaUe  for  such  tolls  in  the  parish  where  they  were;  ap^Mk 
lect^i  and  where  one  of  the  termini  of  the  ferry  wassituaft^mil 
on  which  shore  the  ferry  boats  were  secured  by  meansof  a-fis4(dl 
the  ground ;  the  soil  itself  at  the  landing-places  being. khS:MN^ 
common  highway ;  and  the  owner  of  the  ferry  having  ^no  pK|Mtf 
in,  or  exclusive  possession  of  it.  (d)  ■'*  .H|inq 

The  owners  of  the  packet-boats  employed  under  a  perspp^liiMfr 
tract  with  the  postmasters  in  carrying  the  mail,  &c.  between  ^SM^ 
head  and  DtMin,  are  liable  in  respect  of  the  profits  aiccn4fi§/^ 
them  from  the  carriage  of  passengers  and  luggage  in  such  bpatf^it^ 
be  rated  ftn:  the  same  in  the  parish  of  ZTo/yAeod,  t^Aere  such  OMM? 
reside^  and  from  and  to  which  the  boats  sail,  where  they  are  r^ 


I   V  vi  M  I     '  I    » ; 


(  ; 


(a)  R«x  ¥.  Page.  4  T.  R.  54S.  (c)  Rex  v.  Nlcholwni.  It  Ettt;  Sisi 

(b)  Rex  T.  Inhabitant!  of  Tjnemoath,        (d)  Williamay.  Jones.  Id,  546.      '  '* 
lS£ast,46. 
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pured,  and  where  the  passage-money  is  in  part  receivable  and  is 
cctteeted,  tiKHigh  they  are  registered  in  another  place,  (a) 

The  lessees,  under  the  lord  of  the  manor,  of  lot  and  free  share  of 
afi  calamiDfe  raised  within  the  manor,  are  liable  to  be  rated  to  the 
paeffi  as  occupiers  of  land,  in  the  parish  where  the  manor  lies ; 
tidoe  of  them  being  resident  in  the  parish.  (6) 
'  ■  'Where  a  company  were  empowered  by  act  of  parliament  to  lay 
under  ground,  through  the  streets  of  a  town,  main  pipes  for  the 
txmVeyance  of  water,  and  the  inhabitants,  with  the  company^s  con- 
sent to  lay  pipes  communicating  with  such  main  pipes  to  their 
hooaefiy  paying  to  the  company  a  rate  for  such  privilege;  it  was 
h^  that  the  company  were  rateable  to  the  poor  in  the  parish 
nhflre  the  main  pipes  lay  in  respect  of  those  pipes,  and  the  rates 
|Mdd  thereon,  (c) 

^Ctenty  Justices  cannot  rate  a  parish  within  their  jurisdiction,  in 
aUtt^  another  parish,  lying  within  a  borough  which  has  an  exdu- 
fli^  jurisdiction,  though  within  the  same  hundred  and  county.  (cO 
!  *  By  Stat  17  G.  II.  e.  88,  s.  1^,  it  is  enacted.  That  where  any  per- 
flm  or  persons  shall  come  into  or  occupy  any  house,  land,  tenement, 
oHiereditament,  or  other  premises,  out  of,  or  from  which  any  other 
penon  assessed  shall  be  removed,  or  which  at  the  time  of  making 
Mdi  rate  was  emptied  or  unoccupied,  that  then  every  person  so  re- 
mimiig  from,  and  every  person  so  coming  into,  or  occupying  the 
dboM^  Bhall  be  liable  to  pay  such  rate  in  proportion  to  the  time  that 
weh  person  occupied  the  same,  respectively  in  the  same  manner, 
ftki.  imder  the  like  penalty  of  distress,  as  if  such  person  so  remov- 
iog^liad  not  removed,  or  such  a  person  so  coming  in  or  occupying 
faMd  been  originally  rated  and  assessed  in  such  rate ;  which  said 
proportions,  in  case  of  dispute,  shall  be  ascertained  by  two  Justices 
of  the  peace. 

V '  Hy  Stat  48  Eliz.  c.  S.  s.  4,  (ante)  the  present  as  well  as  subse- 
quent overseers  are  empowered  to  levy  the  poorVrate  and  arrears 
thereof  by  distress,  as  therein  directed.  And  the  warrant  may  be 
giMited  as  well  by  city  Magistrates  as  by  county  Justices  (s.  8) ; 


(•)  Rex  T.  Jones.  8  East.  451.  &c  Sel.  634.     Rex  v.  Corporation  of  Oath, 

Qt)  Rex  ▼.  Baptist  Mill  Companj.    1  14  East,  609. 
BlaoW  &  Sel.  612.  {d)  Rex  v.  Uolbeclie,  T.  R.  778,  9. 

(c)  Rex  ▼•RocLdalti  Company,  1  Maulo 


s'ld  ofi"^  2WVjD^>      [oUfI  vilft 

16  O.  n. 'c  18i'*'l:i  "'  "•'  '■**  '**  '^""^  iiiBirjo  8-iifafi^. 

If  mlittldllnrd'ifire^    Mtent,  wlio  irtftaMMr^^lii')^^ 
on  de  UiiaUrd'i  iuxs^    ratetf  irteg«ai«iy-«irtl^ 
promua'duii  the  levies  ahaU  ^ot  out  the'tcnti»-  AmI 
tbem  aJF/or  psov^  them  as  payment  ina&ablftdiklfcirJIife' 
patioiL(ii)  .      '^.>iHb4M 

If  posonal  prdperfy  be  rateable,  it  b  not  to  be  doM'ilJtlliiilk 
and  to  leam  the|)arty  rated  to  get  off  as  beW^  lifattilMMMk 
makiiig  the  rate  must  be  able  to  support  what  be  hart  d^lf«Al» 
dence.(&)  r-  vMbA?^ 

Stock  in  trsde  is  rated>le  to  the  poor,  notwilbstandingft  iMMtt^ 
been  rated  h  the  pjgish,  unless  there  be  some  cirernnsf  Airtrtti  tlMI 
out  (^  the  general  rule ;  but  on  appeal  against  a  rafti^M'tt^'g^Mff 
that  j|.  is  not  rated  for  his  stock  in  trade,  the  ie^oiHl«l|jMift 
amend  tihe  rate  and  not  quash  it  (c)  '    '*   ♦niflT  » 

DUi§N99Jbr  rdar'$^rai».^Bj  stat  17  0. 11.  e.  88,^'Vi  •'IjNlf 
mote  elfectual  levying  money  assesBed  &r  the  reEef  cf  IlitfyHifMfc 
is  tetoeted,  Hiat  the  goods  of  any  persqn  assess^'  ted  lUiAM||k 
jAjr*  nttQr  be  levied  by  warrant  of  distress,  tet  odytollil'^itfcifc 
wfat^'  Sudh  assessment  was  made,  but  in  any  other  plaM'^MllrftfiV 
same  oMml^  (»r  precmct;  and  if  sufficient  distress  cstnnot'liib^Mili 
within  the  said  county  or  precinct  on  oath  made  thereof  bulullJ  sNil 
Justice  of  any  other  county  or  precinct,  (which  oath  shall  be'  tari- 
fied  under  the  hand  of  such  Justice  on  the  said  wammt,)  knA 
goods  may  be  levied  in  such  other  county  or  precinct  by  vkMi^ 
such  warrant  and  certificate ;  and  if  any  person  shall  find  hfUitf 
herself  agriered  by  such  distress  as  aforesaid,  it  shall  and  msyllfc 
lawful  for  such  person  to  appeal  to  the  next  Greneral  (»r  QuMtti^ 
Sessions  of  the  Peace  for  the  county  or  precinct  where  sufdi  asstMI- 
meiit  was  made ;  and  the  Justices  there  are  hereby  require  tO'lMIr 
and  fully  determine  the  same.     And  in  case  any  person  rdRdskto 
pay  the  present  overseers,  the  succeeding  overseers  may  lef^rydb 
arrears  and  reimburse  their  predecessors.      [See  also  41  fif.  UL 
c.  88,  «.9.] 

By  Stat.  S7  6.  II.  c.  80,  the  Justices  granting  such  warraM  rf 

(a)  Roper  y.  Bumford.  3  Taunt.  76.  East.  380,  and  see  Rex  v.  DariiBglqp^  6 

(^)  Rex  T.  White.  4  T.  R.  777.  Dtumf.  and  East.  468. 

(c)  Rex  y.  Inhabitants  of  Ambleside,  16 
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fJIdUnssa  ahidl  ihemn  xurder  tlie  goqds  sp  to  be  distrained  to  be  sold 
within  a  certain  time  to  be  limited  in  such  warranty.  90  as  it  be  iM)t 
Jflw  than  four  days,  nor  more  than  eight  days;  unless  the  suiu>for 
which  BQch  distress  shall  be  made,  together  with  the  reasonable 
charges  of  taking  and  keeping  such  distress,  be  sooner  paid.  And 
the  officer  may  deduct  the  charges  of  takings  keeping,  and  selling 
8uch  distress,  out  of  the  money  arising  from  the  sale,  and  also  tlie 
nun  distrained  for.  But  he  shall,  if  required,  sliew  the  warrant  to 
the  party  distrained  upon,  and  shall  permit  a  copy  thereof  to  be 
taken, «.  1,  S. 

A  distress  and  sale,  indeed,  given  by  statute,  is  in  the  nature  of 
an  execution. 

By  Stat.  28  G.  III.  c.  49,  s.  12,  Justices  acting  for  adjoining 
ooimties  and  personally  resident  in  one  of  them,  may  grant  warrants 
of  distress ;  and  the  acts  of  any  officer  in  obedience  thereto  shall  be 
as  valid  as  if  they  had  been  granted  by  Justices  acting  for  the 
pioper  county ;  but  such  warrant  must  be  directed  and  given  in  the 
first  instance  to  the  constable  or  other  officer  of  the  county  to  which 
they  relate,  and  such  constable,  &c.  may  take  persons  apprehended, 
Ice.  before  Justices  in  the  adjoining  county.  And  by  stat.  35  G.  III. 
e*  66y  where  sufficient  distress  cannot  be  found  within  the  jurisdic- 
tion of  the  Justice  who  granted  the  warrant,  it  may,  on  being 
backed  by  a  Justice  of  another  county,  be  executed  therein.  Also 
by  Its  Gr.  III.  e.  49,  s.  4,  Justices  for  counties  at  large  may  act  as 
such  within  any  city  being  a  county  of  itself  situate  therein  or  ad- 
jafaiing  to  such  county,  provided  they  arc  Justices  for  such  city. 

By  17  Gr.  S.  c.  38.  «.  8.  to  prevent  all  vexatious  actions  against 
overseers  of  the  poor,  it  is  enacted,  that  where  any  distress  shall  be 
made  for  any  sum  of  money  justly  due  for  the  relief  of  the  poor, 
the  distress  itself  shall  not  be  deemed  to  be  unlawful,  nor  the  party 
making  it  be  deemed  a  trespasser,  on  account  of  any  defect,  or  want 
of  form  in  the  warrant  for  the  appointment  of  such  overseers,  or  in 
the  rate  cm*  assessment,  or  in  the  warrant  of  distress  thereupon ;  nor 
diall  the  party  distraining  be  deemed  a  trespasser  ab  initioj  on  ac- 
count of  any  irregularity,  which  shall  be  afterwards  done  by  the 
party  distraining ;  but  the  party  aggrieved  by  such  irregularity, 
shall  or  may  recover  full  satisfaction  for  the  special  damage  sus- 
tained  thereby,  and  no  more,  in  an  action  of  trespass,  or  on  the 
case,  at  the  election  of  the  plaintiff  or  plaintiffs. 
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Ni^.  A  waixant  may  be  iruido  to  distrain  before  .diotuteioi^ 
which  the  rate  is  made  is  expired,  (a)  The  practioe.fit  those  cMm-i 
has  been  to  grant  a  conditional  warrant  to  distrain ;  and  by  JBUtl 
C.  J,  comfBuniaerrorfacUjus.  ■.,..'„   |.i{ , 

A  constable  may  levy  a  poorVrate  on  goods  in  another  paifsh  is  ■- 
for  though  he  cannot  execute  out  of  his  own  district  a  wamoin 
directed  generally  to  all  constables,  yet  he  may  execute  any  ^heie. 
within  tlie  limits  of  the  Justice^s  jurisdiction,  a  warrant  dixectsd 
particularly  to  him.  (b) 

A  distress  for  a  poorVrate  for  lands  not  in  the  occupation  of  the 
plaintiiF  may  be  replevied,  notwithstanding  the  Sessions  on  afqieil 
had  confirmed  the  rate :  the  determining  that  a  man  may  be  nnnrniorl 
for  what  he  does  not  occupy  being  an  access  of  jurisdiction,  (o)  . 

The  granting  of  a  warrant  of  distress  by  magistrates  to  enforad 
payment  of  a  poorVrate,  is  a  judicial,  not  a  nunisterial  act  ((Q 
Before  a  distress  for  the  rate  be  levied,  a  summons  should  go  to  the 
party,  tliat  he  may  have  an  opportunity  to  show  that  he  has  fmA.  • 
for  it,  or  otlierwise  to  exonerate  himself :  for  a  poorVrate  cannot  hi,;. 
distrained  for  before  it  be  demanded,  and  the  payment  thereof  «^.' 
fused. 

If  a  landlord  tender  the  poorVrate  for  his  tenant,  the  overaeBn.: 
must  receive  it,  and  a  warrant  ought  not  to  be  granted  to  distitib 
upon  the  tenant,  (e) 

Where  a  person  is  overcharged  in  a  poorVrate,  the  Sessions  may 
relieve  him  on  ap}K^al,  and  amend  the  rate,  by  lessening  the  sum 
assessed  on  hiui,  under  the  17  G.  2.  c.  38.  (/) 

The  Stat  21  ./.  1.  c.  12.  enacts,  That  Justices  of  the  peaces 
mayors,  l)ailifls,  church  wardens,  and  overseers  of  the  poor,  con- 
stables, and  other  i)eace-officers,  may  plead  the  general  issue,  and 
give  the  s{)ecial  matter  in  evidence.  It  also  enacts,  That  any  action 
brought  against  tlieni  shall  be  laid  in  the  proper  county  ;  and  if 
upon  the  general  issue  pleaded  the  fact  shall  appear  to  be  dcMic  in 
another  county,  the  jury  shall  find  the  defendant  not  guilty. 

By  Stat  7  «/.  1.  c  5.  If  caise,  trespass,  battery,  or  false  iniprison- 


00  BuU.  N.  P.  82.  {it)  Ilnrpor  v.  Carr.  7  T.  U.  270. 

(fr)  IlanipUm  v.  luunmas.  1  Ld.  Uuym.  (r.)  Kux.  v.  Oozoiis.  Doug.  4!i6. 

73:>.  *  It)  Kex  V.  CheshuiU.  i  T.  R.  62J. 

(r)  Milword  v.  Cafliii.   2  Ul.  U.  1330. 


meiM;  'rfM^'  be  britx^ht  ^^ndt  i»ly  Justice  (^ -t]^  ^fidad^  miiyor, 
bnMfff  ooMtaUe^  &€.  concerning  aiiy  tihing  by  tbein  dotie  by'rirttate 
of'thUr  office,  they  may  plead '  the  gi^neral'i^ue,  &c/ ahd  if  the  tferi 
diet  shall  pass  with  the  defendant,  or  the  plafntiflT  shall'  ble  non- 
suitHi,  or  saffin*  any  discontinu^ce  thereof,  the  defendant!  shall 
have  hJB  douMe  costs  aUowed  by  the  Judge  before  whom  the  matter 
is  tried^ 

This- net- has  been  construed  to  extend  to  under-sherilFs  and  de- 
puty-constables, though  they  are  not  particularly  mentioned,  (a) 

Note*  The  21  J.  1.  c.  12.  extends  this  act  to  churchwardens  and 
overseers  of  the  poor,  {a) 

The  officers  must  get  a  certificate  from  the  Judge  that  the  action 
was  brought  against  him  for  something  done  in  the  execution  fA  his 
office,  in  order  to  entitle  himself  to  double  costs,  (a) 

Likewise  the  stat.  24  G.  2.  c.  44.  enacts,  That  no  writ  shall  be 
sued  out  against  a  Justice  for  what  he  shall  do  in  the  execution  of 
hi^  bffice,  till  notice  in  writing  of  such  intended  writ  shall  have  been 
delivered  to  him,  or  left  at  the  usual  place  of  his  abode  a  month 
before,  and  the  justice  may  tender  amends,  and  in  case  the  same  is 
not  accepted,  plead  such  tender  in  bar  to  the  action,  together  wi^ 
the  plea  of  not  guilty,  and  any  other  plea  with  leave  of  the  Court ; 
and  if  upon  issue  joined  thereon  the  jury  shall  find  the  amends 
so  tendered  to  have  been  sufficient,  then  they  shall  give  a  verdict 
for  the  defendant.  It  likewise  enacts.  That  no  action  shall  be 
bitmgfat  against  any  constable  or  other  officer,  or  any  other  person 
acting  by  his  order,  for  any  thing  done  in  obedience  to  a  Justice^s 
warrant,  until  demand  be  made  of  the  perusal  and  copy  of  such 
warrant,  and  the  same  has  been  refused  for  the  space  of  six  days ; 
and  in  case  the  warrant  be  shewed  and  a  copy  taken,  and  after* 
wards  an  action  be  brought  against  the  constable,  without  making 
the  Justice  who  signed  or  sealed  the  warrant  a  defendant,  the  jury 
shall,  on  producing  the  warrant,  find  a  verdict  for  the  defendant, 
notwithstanding  any  defect  of  jurisdiction  in  the  Justice ;  and  if 
such  action  be  brought  jointly  against  the  Justice  and  him,  npda 
producing  the  warrant,  the  jury  shall  find  for  him ;  and  if  they 
find  against  the  Justice,  the  plaintiff  shall  recover  the  costs,  he  is  to 
pay  to  such  defendant  against  the  Justice,  with  a  proviso,  that  if 

(o)  BuU.  N.r.332. 
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the  Judge  certify  that  the  injury  was  wilfully  end  maUmwil^ 
committed,  the  plaintiff  shall  be  entitled  to  double  costs:  pndiS 
proviso  likewise,  that  sudi  action  shall  be  commenced  withittW 
calendar  months  after  the  act  conunitted. 

The  above  Act  extends  only  to  actions  of  tort  -  i 

Replevin  is  not  an  action  within  the  above  act,  which  jmMU 
constables,  &c.  (distraining  for  a  poorVratc)  acting  under  a  nagii- 
trates  warrant,  from  any  action,  until  demand  made  or  left  at  Adr 
usual  phice.  of  abode,  &c.  by  the  party  intending  to  bring  such  »- 
tion.  (a) 

The  o£Scer  must  prove  that  he  acted  in  obedience  to  the  wamnt; 
and  where  the  Justice  cannot  be  liable,  the  officer  is  not  witlm  the 
protection  of  the  Act  (6)  j  > 

Where  defendants  in  order  to  levy  a  poor^s^rate  under  a  wanvt 
of  distress  granted  by  two  magistrates,  broke  and  entered  the  hoax 
and  broke  the  windows,  &c.  it  was  held  that  they  might  be  sued  k 
trespass  without  a  previous  demand  of  the  perusal  and  copy  of  die 
warrant  (c) 

A  constable  who  assists  a  parish-officer  in  levying  a  diatressftr 
poor-rates  under  a  warrant  of  magistrates  directed  to  such  offleo) 
is  not  liable  to  an  action  of  trespass,  although  a  demand  was  dolf 
made  on  such  constable  in  pursuance  of  the  stat  S4  Geo.  8  a 
44.  (d) 

If  a  man  be  imprisoned  on  a  Justice^s  warrant  on. the  first  day  of 
January,  and  kept  in  prison  till  the  first  of  Febniary,  lie  will  be  in 
time  if  he  bring  his  action  within  six  months  after  the  first  of 
February ;  for  the  whole  imprisonment  is  one  entire  trespass.  The 
Justice  having  pleaded  tender  of  amends,  the  plaintifi*  obtained  a 
rule  for  the  defendant  to  bring  the  money  into  Court  for  the  pltin- 
tiff  to  take  the  same,  upon  discontinuing  his  action,  (e) 

A  distress  having  been  made  cm  the  Cth  of  June,  and  the  Mtion 
not  conunenced  till  the  6th  of  December  following ;  whether  it  ww 
brought  within  «w?  calendar  months  after  the  act  committed. (/) 
Qucere. 

An  overseer  of  the  poor,  who  ditrtrains  for  a  poor\s-rate  under  a 

(«)  Flptcher  V.  Wilkins.  6  East.  2t;:>.  (*/)  Cl;irko  v.  Davey.  1  Mport*,  h6^ 

2  Smith  H.  36:k  S.  C.  (^)  ]}xi\\.  X.  P.  ^4. ' 

{h)  Money  v.  Lojich.  3  Burr.  17<i(..  (/)  Clarke  v.  JDavey.  4  Moore»-iW. 
(r)  Dell  V.  Ouklcy.  2  Muule  it  Sol.  2yj. 
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IVittioe^B  warrant,  is  an  officer  within  the  protection  of  the 
Aiet.(a) 

But  a  churchwarden  taking  a  distress  for  a  poor-rate  under  a 
warrant  of  magistrates,  is  entitled  to  the  protection  of  42.  G.  %.  c. 
M.  in  having  the  magistrates  made  defendants  with  him  in  an  ac- 
kkm  of  trespass,  (ft) 

'  Upon  a  distress  for  a  poor-rate  being  replevied,  the  Justice  who 
gmted  the  warrant  need  not  be  joined,  according  to  the  directions 
of  die  84  Cr.  2  c.  44. ;  for  replevin  is  an  action  in  rem,  to  which 
the  statute  has  never  been  held  to  extend :  and  so  (it  was  said) 
«ridi  respect  to  an  action  of  trespass,  if  an  excess  of  jurisdiction  has 
been,  and  the  assessment  was  coram  nofi  judice ;  for  such  is  not 
like  the  case  where  the  Justice  had  a  general  jurisdiction,  and  whose 
warrant  the  officer  is  implicitly  bound  to  obey,  (c) 

In  an  action  of  replevin  for  taking  the  plaintifTs  goods,  the  de- 
fendant avowed,  as  overseer  of  the  poor,  under  the  4S  Ettx.  by 
rirtue  of  a  warrant  of  distress  for  104/.  lis.  due  for  several  rates, 
sne  of  which  was  quashed  on  the  ground  that  the  plaintiff  was  not 
m  oeciijner  within  the  parish  where  lie  was  rated,  the  Court  held 
dMt  as  one  of  the  rates  was  quashed  the  warrant  was  void ;  and 
ftst  the  precise  sum  due  for  poor's-rates  should  have  been  demanded 
boln  the  plaintiff  previous  to  the  issuing  of  such  warrant  (d) 

By  the  43  Eliz.  c.  2.  «.  19.  a  defendant  in  replevin  avowing  as 
pniih-oiBcer   is  entitled   to  recover  treble  damages  with   single 

B08lS.(e) 

Overseers  cannot  be  guilty  of  trespass  in  levying  a  poor-rate  by 
listless,  although  the  rate  is  objectionable,  if  the  party  have  not 
ippcaled  to  the  sessions :  neither  does  any  defect  in  the  rate  unap- 
peded  from,  avoid  the  warrant.  (/) 

No  action  of  debt  will  lie  for  a  poor-rate,  (g) 

Whether  the  representative  of  a  party  assessed  to  the  poor-rate 
be  liable  to  distress  for  the  rate,  seems  doubtful.  It  seems  clear, 
bowever,  that  the  representative  is  entitled  to  notice,  before  his  tes- 

(c)  Jackson'H  Case.  Lofil.  249.  Bing.  517.  4  Moore,  296.  S.  C.  Okolv  v. 

(*)  MiUward  v.  Caffin.  «  Bl.  R.  1330-1.  Salter,   Nor,   137,  and  see  Ilempson  v» 

(e)  Harper  v.  Carr.  7  T.  R.  270.  Joscelyn,  cited  4  Moore,  297.  (a.) 

(rf)  HnrreU  v.  Wink,  2  Mooro,  417.  8  (/)  1  Const's  Bott.  256.  PI.  242. 

raaot.  S69.  S.  C.  and  see  Milward  v.  Caf-  (/;)  Stevens  v.  Kvans.  2  Burr.  1152-7. 

is.  t  Bbo.  R«p.  1330,  1331.  S.  C.  1  Bl.  R.  2»4.  Co.  Lit.  53. 
(#)  Bntterton   t.  Furbor.  1  Brod.  and 
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tettur^B  or  iiite8talDr*8  goodbi  are  distnmed :  in  ovdartluit  fao- 
htLve  the  same  opparhiiiity  of  ezemptiiig  them  from  the 
his  testator  or  mtestator  would  have  had.  (a) 

What  mag  be  dUirainedL-^AM  to  what  is  distrahiable  Ibr  .a  pooK 
rate,  the  jmdfle  oS  m  daj/i^feM^fsfi^  does  not  in  tUscan 

obtain  as  it  does  in  respect  of  rents  and  ametdamcnfta.  LiLtUsis- 
stance  the  dutT  is  DersonaL  "mI  the  thmir  diBlnnisd»iBJnLaBliiiin^ 
tion  of  the  noi^pei^ormanoe  of  it,  and  not  as  in  the  old 
kw  distEesaes,  in  th^  nfflii^  of  a  ncNiiJM  pna^spi 
ment  (6)  The  solid  distinction  is,  that  the  seisng  under <tfi»ii| 
EKm.  and  such  like  Acte  of  Ftoliameiit,  is.buit'f|i|Ktl7: 
the  oonunon  law  distress  (as  being  repLevisabLs,  in*) ;  bulis! 
more  analogous  to  the  common  law  eseontidkir^IIke  si  JlMiig^MMK 
where  the  surplus,  after  sale,  shall  be  returned.  (6) 

Therefiore  money,  it  seem%  maj  be.  distrained  &r.  a 
So  the  tools  of  a  man's  trade,  his  wearing  appard,  and  aU 
articles  uiMjmmus  to  ff^fiTr^^  him  .to  ^#ant  the  hattmwdkA  wkUk 
the  goods  are  taken.  So^  beasts  of  the  plough  are  diataiMil 
^jthe^pniMate^  even  dthough  there  wen  otber>dlfifli«ftKpriP 
Miiii^t^iemiscs ;.  oa  the  principle  of  analogy  to  aa^ 
.  Whfir(>l)ie.aarmit of  an  ambassador  did  ncyCie(Mi^iil«M 
triM^  )ait  icated  and  lived  in  another,  part  ct'^tMdMm^lktiK 
kHigBfpa  it  was  held  that  his  goods  in.  Aat  hcMise,''lMiHJi|f|^ 
necessary  for  the  convenience  of  the  ambassador,  were  liah|^ift4l 
dis^raiiied  for  poor-rates,  (c)  -    *'"'  ^^* 

;  •TA^^ppeo^.'— With  respect  to  the  particular  grovrnds- SJidffllli 
oourseof  appeal,  the  reader  is  referred  to  stats.  6  G.  Sl  tn^'lfiP'lf, 
G.  2.  a  tta  &  41  G.  8.  c.  2a  to  the  cases  thereon  in  1  €MMl 
Bates  Poor  Lawsj  and  Rex.  v.  Hill,  1  Smith,  R.  508.         >u:'vi(ni 

(a)  Stevens  v.  Etbiis.  S  Burr.  1153-7.         (c)  Novello  v.  Toogood,  1  BpM»  mi 
a.  C.  1  Bl.  R.  f  84.  Co.  lit.  53.  Cress.  554.  S  DawL  &  RjLttSi:'    '     ''^, 

(b)  Hntohins  ▼.  Chambers.  1  Burr.579-88.  •  m  !•  j:i 
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CHAPTER    IX. 


'OP  THE  (lENERAL  INCIDENTS  TO  LEASES  (CONTINUED.) 

.  I  ■  •  I 

SwnOK  I.  Of  Waste ;  wherein  of  Fixtures. 

■  -t 

SfeenoN  II.      Of  Common  of  Estovers. 
Sbgtion  III.     Of  Emblements. 


•1  *ii*    Section  I.     Of  Waste ;  wherein  of  Fixtures.  • 

IK^ftTBy  vmtvmj  is  a  spoil  or  destruction  in  houses,  gardens,  tPee0» 
or  fOifher.. corporeal  hereditaments,  to  the  disherison  of  ban  that 
||i|y!l,:lti^  remainder  or  reversion  in  fee-simple  or  fee-taiL'(a) 
fTt^, tenant  guilty  of  wasted  or  want  of  good  husbandry,  wb9st 
mjjipg  under  an  agreement  for  a  lease,  is  not  entitled  to  a  apecdfio 
|Mribn0MUice.  (6) 

Waste,  is  eitlier  wdimtary^  which  is  a  crime  of  commission,  ae 
lyiplltting  down  a  house ;  or  it  is  permissive^  which  is  a  matter  of 
i)i|rifwpnn  only,  as  by  suffering  it  to  fall  for  want  of  necessary  repa^ 
9tifn»i  both  of  which  are  equally  injurious  to  him  that  hath  the 
ioheritance.  (c)  Voluntary  waste  chiefly  consists  in,  1st,  felling 
timber-trees ;  2dly,  pulling  down  houses ;  3dly,  opening  mines  or 
pits ;  4thly,  changing  the  course  of  husbandry ;  5thly,  destroying 
heir-looms,  (d) 

Whatever  does  a  lasting  damage  to  the  freehold  or  inheritance  is 
waste ;  therefore,  removing  wainscot,  floors,  or  other  things  once 
fixed  to  the  freehold  of  a  house,  is  waste.  With  respect  however 
to  what  shall  be  deemed  fixtures  of  such  a  nature,  or  under  such 
dmimstances  as  that  they  can  or  cannot  be  removed  by  an  out- 

(a)  Co.  Liu  53.  (c)  Wood's  Inst.  521. 

{h)  UiU  V.  BncUy,  18  Ves.  63.  (d)  Cruise's  Dig.  tit.  3.  S.  14. 
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going  tenaat,  or  taknt  by  lnsftsMatar,.<ar  tiy  the  heir,  the  U«  k 
much  IcM  Btrict  at  thii  day,  than  it  uaed  to  be,  Tlie  old  and  gens- 
tal.ruleof  lav  wa^  that  iriuttevema  fixed  to  the  fr^^hotU  bconnt 
part  of  it,  aiul  could  not  be  taken  amty.  But  of  kte  y  t;a»  thvn 
have  been  exceptiraiB  to  this  nilCbdt)  Ihe  first  is  betwti«n  htod, 
bxd  and  taoant,  the  latter  of  vbon  may  aew  take  away  during  tlie 
tenn-all  chiouiey^MBcei^  and  evm  vaioaoot  put  up  by  himself;  id 
of  bed^faatoudtD  thecdling  with  npea;  nay  even  though  luilnl; 
and  all  auoh  thing*  necMWiy  for  tzadt^  ae  brewing  titi-'nsiJi,  fu», 
nana,  ooppen,  fiie-cnginea,  eyda-aa31»,  &o.  as  he  has  hiinsdf  put 
up  or  erected.  (6) 

But  auch  removal  muat  be  foitkin  da  tunn,  otherwise  be  will 
be  deoned  a  trenpaiMpr.  Thus,  where  tObant  for  years  made  m 
underieaiffof  ahouae  toJl.S'-who  waabytraJe  a  sna]i  Ixiiler  :  J.S, 
fn-  the  coovenience  of  his  trad^  puta  up  vata,  coppers,  tabluH  od^ 
portltioiu,  and  pared  the  back-aide,  fcc.  and  now  u|Kjn  aficri/aoM 
agauut  J.  S.  which  iaauf4  on  a  judgmflnt  Jb  debt,  tlie  SherifT  twk 
up  all  theae  things^  and  left  the  houie  stt-ipped  and  in  a  numua 
cqbditioo,  ao  that  the  fint  lenee  waa  liable  to  make  it  good,  and 
dbeaefive  Inougfat  a  qiecial  aclica  ok  tiw  case  against  the  Sbdfl 
and  tbois  that  bought  the  goods,  for  tie  damage  done  to  tlw 
hotiae.  £<par  J9bi^  C.J.  itwaahdd;  In,  that  durinf^  the  ImiiIf 
the  aoap-boQer  mig^t  well  r^nore  the  vats  he  set  up  in  relation  to 
trade,  and  that  he  might  do  it  by  the  commoa  taw,  (and  Wt-M 
virtue  of  any  special  custom,)  in  favour  €£  trade  aad  to  inaoMjm 
iuduBtry :  but  after  the  term,  they  became  a  gift  in  law  to  InifiR 
revernoD,  and  are  not  removable ;  ildly,  that  there  waa  a  diAmfli 
between  what  the  aoap-boiler  did  to  carry  aa  his  tradey  ail|ji]|hli 
he  did  to  complete  the  house,  as  hearths  and  chimn^-ffffH^ 
which  he  held  not  removable;  [the  latter,  however,  at  lewt,JiKll 
now  removable;]  Sdly,  that  the  Sheriff  mi^  take  them  in.«avi*i 
tion,  as  well  as  tHS  under4essee  might  remove  themi  and  40.M 
was  not  like  tenant  for  years  without  impeachment  of  waatie^;,^ 
that  case  he  allowed  the  Sheriff  could  not  cut  down  aodiJ^ 
thou^  the  tenant  might,  and  the  reason  is,  because  in  that  caK^ 
the  tenant  hath  only  a  bare  power  without  an  interest,  but  hen 
the  under-lessee  hath  an  interest  as  well  as  a  poww,  as  te^EtfOtiR 

(a)  Umim  T.  LawlOD,  3  Atk.  13.  (»)  Ex-pute  Qniof 7,  1  Atk.  4T7-B. 
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rears  hath  in  standing  com,  in  which  case  the  Sheriff  can  cut  down 
md  sell,  (a) 

But  a  sheriff  has  no  right  under  a  fen  facias,  to  seize  fixtures 
irfaore  the  house  in  which  they  are  situated  is  the  freehold  of  the 
nerioik  against  whom  the  execution  issued.  (6) 

Where  the  tenant,  however,  has  by  law  a  right  to  carry  away 
my  erections  or  other  things,  on  the  premises  which  he  has  quitted, 
indination  of  Lord  KenyovCs  mind  was,  that  he  had  a  right  to 
on  the  premises,  for  the  purpose  of  taking  them  away :  but 
a  Id  that  point,  the  defendant  in  the  principal  case  had  let  judg- 
ment go  by  default,  (e) 

In  trover  for  ten  loads  of  timber,  the  case  was,  that  the  defendant 
lifld  been  tenant  to  the  plaintiff,  and  erected  a  bam  upon  the  pre- 
■£sei^  and  put  it  upon  pattens  and  blocks  of  timber  lying  upon  the 
pound,  but  not  fixed  in  or  to  the  ground :  and  upon  pixx)f  that  it 
iraa  mual  in  that  country  to  erect  bams  so,  in  order  to  carry  them 
KMy  at  the  end  of  the  term,  a  verdict  was  given  for  the  de- 
hndaBt.  (d)  But  though  Lord  Chief  Justice  Trehy  thought  pro- 
(MV  in  that  case  to  take  advantage  of  the  custom  of  the  country, 
fct  it  fa  apprehended  that  it  would  now  be  determined  in  favour  of 
dUp  tenant  without  any  difficulty. — But  when  a  purchaser  of  lands 
hafl  brought  an  ejectment  against  the  tenant  from  year  to  year,  and 
die  parties  had  entered  into  an  agreement  that  judgment  should  be 
intejrnd  for  the  plaintiff,  with  a  stay  of  execution  till  a  given  pe- 
riod? though  in  such  agreement  no  mention  was  made  of  any 
boUlngs  or  fixtiures,  it  was  held  that  the  tenant  could  not  in  the 
nalnCime  remove  buildings  (a  wooden  stable  standing  upon  rollers) 
or  fixtures  (posts  or  rails)  from  the  premises,  which  he  had  himself 
cneted  before  action  brought ;  because  the  fair  interpretation  of 
neh  agreement  wa^  that  the  defendant  should  in  the  mean 
time  do  QO  act  to  alter  the  premises,  but  should  deliver  them 
up  in  the  same  condition,  as  when  the  agreement  was  made  and 
judgment  signed.  For  though  he  would  clearly  have  been  entitled 
to  take  away  the  articles,  if  he  had  done  it  during  the  continuance 


(c)£z-parte    Quincj.    1    Atk.    477-8.    1  Dowl.  &  Ryl.  247.  S.  C. 
Pbol0*s  Cue.    1  Solk.  368.  (e)  Penton  y.  Robart.  4  Esp.  R.  53. 

(*)  Winn  T.  IngUby.  5  Barn.  &  Aid.  625.        (rf)  BuU.  N.  P.  34. 
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(»f  his  tcmi  from  year  to  year,  yet  by  tlic  agreement  the  portiea  had 
made  a  new  contract,  wliich  put  an  end  to  the  term,  (a) 

If,  however,  a  man  sell  a  house  where  there  is  a  copper,  or  a 
brewliouse  where  there  are  utensils,  unless  there  was  some  oomi- 
deration  given  for  tliem,  and  a  valuation  set  upon  them,  they  wodd 
not  pass,  {h) 

In  an  action  of  covenant  brought  by  the  plaintiff  against  the  de- 
fendant who  had  been  his  lessee,  under  a  lease  containing  a  eo?e- 
vant  that  the  lessee  should  leave  all  the  buildings  which  then  w^re, 
or  should  be  erected  on  the  premises  during  the  term,  in  repair,  kc. 
the  breach  assigned  was,  tliat  the  defendant  took  down  and  car- 
ried away  two  sheds,  which  had  been  erected  during  the  tfon. 
The  defendant  pleaded  performance  of  the  covenants,  and  imie 
was  taken  on  the  breach  as  above  assigned.  The  building!  JB 
question  were  two  sheds,  called  Dutch  bams,  which  had  fa^ 
erected  by  the  defendant  during  his  term ;  and  which  his  oouai^ 
contended  he  had  a  right  to  remove.  Liord  iTenyon.— If  a  teppt 
will  build  upon  premises  demised  to  him  a  substantial  additioii,$o 
the  house,  or  add  to  its  magnificence,  he  must  leave  his  a^ji^fMiM 
at  the  expiration  of  the  term,  for  the  benefit  of  his  landlord :  hot 
the  law  will  make  the  most  favourable  construction  for  the  tenan^ 
where  he  made  necessary  and  useful  erections  for  the  benefit  of  .Ui 
trade  or  manufacture,  and  whicli  enable  him  to  carry  it  on  with 
more  advantage.  It  has  been  lield  so  in  the  case  of  cyder-mills, 
and  in  other  cases ;  and  I  shall  not  narrow  the  law,  but  hold  erec- 
tions of  this  sort,  matle  for  the  benefit  of  trade,  or  constructed  as 
tlie  present,  to  be  removable  at  the  end  of  the  term.  It  was  then 
contended,  that  by  the  express  words  of  tlie  covenant,  the  tenant 
was  to  leave  all  erections  on  the  j)reniises  at  the  end  of  the  term. 
Lord  Keiiytm, — I  am  aware  of  the  full  extent  of  that,  and  not 
(juite  sure  that  it  concludes  the  (juestion.  It  means,  that  die  te- 
nant should  leave  all  those  buildings  which  are  annexed  to  and 
become  part  of  the  reversionary  estate,  (c) 

A  covenant  by  a  tenant  to  yield  uj)  in  repair  at  the  expiration  of 
his  lease  all  buildings  which  should  be  erected  during  the  term 

(«i)  Fitzherbort  V.  Shuw.  1  H.  lU.  2;>».  (r)  Dcmii  v.  Allalley.  .'I  Esp.R.ll.  vide 

(/»)  Kx-paito (^uiiicy.  1  Atk.l77-0.1*oolr's  Elwes  v.  Maw.  3Ku;it.  '3Q. 
(*aso.  1  Salk.:>(>8. 
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apcin  the  demised  premuies  includes  buOdiiigs  erected  and  used  by 
the  tenant  (or  the  purpose  of  trade  and  manufacture,  if  such  build- 
ings be  let  into  the  soil,  or  otherwise  fixed  to  the  freehold,  but  not 
.  Vhere  they  merely  rest  upon  blocks  or  pattens,  (a) 

Fixtures. — ^Hangings,  pier-glasses,  &c  though  forming  part  of 
the  wainscot,  and  fixed  with  nails  and  screws  to  the  freehold,  arc 
not  to  be  taken  as  part  of  the  freehold,  but  are  removable  by 
the  lessee  of  the  house.  (Jb)  So  marble  chimney-pieces  may  be 
removed  by  the  tenant,  (c) 

To  trespass  for  breaking  and  entering,  &c.  and  pulling  down  and 
Caking  away  certain  buildings,  &c.  the  defendant,  as  to  the  breaking 
and  entering,  suffered  judgment  by  default,  and  pleaded  not  guilty 
as  to  the  rest.  It  was  held,  that  such  plea  was  sustained  by  show- 
ing that  the  building  taken  away,  which  was  of  wood,  was  erected 
by  him  as  tenant  of  the  premises,  on  a  foundation  of  brick,  for  the 
pUipoee  rf  carrying  on  his  trade,  and  that  he  still  continued  in  pos- 
ition of  the  premises  at  the  time  when,  &c.  though  the  term  was 
dieh  expired. — At  the  trial.  Lord  Kenyon  observed,  that  the  mere 
etvctian  of  a  chimney  would  not  prevent  the  right  of  taking  away 
tlie  rest  of  the  building,  which  surrounded  it,  where  the  trade  was 
eArried  on.  In  Dudley  and  Dudley^  a  steam-engine,  to  which  a 
diimney  necessarily  belonged,  was  held  to  be  removable.  Modem 
determinations  have,  for  the  benefit  of  trade,  allowed  many  things 
to  be  removed,  which  the  rigour  of  former  determinations,  consi- 
dering them  as  fixed  to  the  freehold,  prohibited.  The  case  of  cyder- 
mills  is  familiar  to  us  all.  The  construction  ought  to  be  favourable 
to  the  tenant,  and  my  opinion  is,  that  he  was  warranted  in  removing 
the  building  in  question  ;  but  I  will  reserve  the  point.  ((/)  And 
Upon  the  case  being  argued  afterwards,  his  Lordship  said.  That 
the  old  cases  upon  this  subject  leant  to  consider  as  realty  whatever 
was  annexed  to  the  freehold  by  the  occupier ;  but  in  modem  times 
the  leaning  has  always  been  the  other  way  in  favour  of  the  tenant, 
in  support  of  the  interests  of  trade,  which  is  become  the  pillar  of 
the  state.  What  tenant  will  lay  out  his  money  in  costly  improve- 
ment of  the  land,  if  he  must  leave  every  thing  behind  him  which 
can  be  said  to  be  annexed  to  it  ?     Shall  it  be  said,  that  the  great 


(a)  Naylor  v.ColUnge,  1  Taunt.  19.  (c)  Ex-parto  Quiiicj.  1  Atk.  477-8. 

(6)  Beck  ▼.  Rebow.    1  P.  Wms.  94.  {d)  Penton  v.  Robart.  4  Esp.  U.  S3. 
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gatiieaan  aoct  nantrjmeaia  Oatutifhhoarhaad  of  this  metrnptJi^ 
NMOKb  «f  psmdi  fa'  the  erection  of  green-hoiue&, 
i  4tc.  an  ^diged  to  1mm  all  these  things  upon  the  pre- 
miMS,'  ■mbaa  it  ia  noterioui  that  tbef  are  even  perDiitted  to  remore 
tna,  «r  aock  as  ne  likely  to  beoonie  such,  by  the  thousand,  in  the 
iimilij  eoune  of  ttade  t  If  it  were  otherwise,  the  very  objcctof 
tUr  ^««M»«g  -wDldd  be  drfartad  Tbis  is  a  description  of  propoly 
divided  from  the  neity  i  aad  mbk  of  the  cases  have  even  gone 
fuither  in  &vour  of  the  executor  of  teuont  for  life  against  (he 
nMaiiiiTii  nun,  faaCweai  «4iDm  the  rule  has  been  holdea  ttcricter ; 
tar  it  hM  been  detmniiied  tiwt  the  executor  of  tenant  for  life  wai 
HtlMed  to  take  way  die  fin-e^g;iiie  of  &  colliery.  The  case  of 
FtlKktibtrt  «.  ShanOt  (»)  turned  upon  the  construction  of  an  Afprr- 
nfeit  tliBt 'Midi  dnngs  diMiId  be  left  on  the  premises,  and  deddni 
aoUnig  agnut  tbe  gmeral  jnncipk^  Here  the  defendant  did  no 
^■Ke'tbm  he  had  a  light  ta  do :  he  was  in  fact  still  in  possessiantif 
ifafe  pfniniwn  at  da  time  tbe  tUl^  were  taken  away,  and  therefore 
ikbreitDO  |»etaioe  to  nj  that  he  hftd  abandoned  them.  And  bjr 
tmmrmoB,  J.  it  iaadmittnl  Aat  the  defendant  has  a  right  to  take 
ifame  lUig*  mwKj-  dnn^  tbe  tenn :  and  all  that  he  admits  upcn 
tfdairteaid  ^gainet  faimielf  by  niffimng  judgment  to  go  by  debull 
aa'feD'ihe  l»fnkii^  and  eatcring  is,  tliat  he  was  a  trespasser  ut 
oeaijig  npon  the  land,  but  not  a  trespasser  de  txinU  asj)ortatis ;  o 
taan  much  therefore  he  is  entitled  to  judgment  (b)  .    r.ii}t.l. 

■  'Jbnther  exoeptian  is  between  tenant  for  liA  or  iB  taU,  iMAt 
siVcmiouer  w  remainder-man.  The  former  also  tnay  naa^ 
bnwii^  utensils,  furnaces,  coppers,  fire  engines,  cydeT-mS^  M 
iridch  he  has  erected,  and  by  which  he  not  only  enjoys  tbe  pialt<f 
the  estate,  but  carries  on  a  species  i^  trade ;  and  if  he  doeaoati*' 
more  them  in  his  lifetime,  they  go  to  his  execubx-.  (o)  lUaite'*' 
public  benefit  and  conveni«ice  have  tended  to  establish  du  f^t^ 
fde;  and  indeed  it  is  but  omsaa&nt  to  common  ideas  of  joatfewlw 
Air  instanes,  in  the  case  of  a  fire-engine,  it  is  very  wcU  knonittrft 
Htde  ptofit  «ould  be  made  of  coal  mines  without  sitcb  iin  lllfcliil 
and  tenants  for  life  would  be  discduraged  in  erecthig  tbca^^tf  thif 
moat  go  from  their  representatives  to  a  remote  rani 

<•)  1H.BI.«5B.  <A)  Penton  T.  Robait.  S  BMt'ia.Saj;' I 

(f)  Ex-parM  Quinr;.  1  Atk.  i?t-e.  .,    .  i  nrl 
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wfaen  the  tenant  ibr  life  might  possiMj  die  tlie  next  day  «fter  the 
efigine  was  set  up.  (a)  So,  emblementa  go  to  the  executor,  and  not 
to  the  remainder.anan,  the  public  being  interested  in  the  produce  of 
com  and  other  grain.  But  com  growing  belongs,  it  is  said,  to  a 
defisee  of  land,  and  not  to  the  executor.  Though  a  devisee,  of 
good%  stodc  and  moveaUes,  diall  take  it  from  both,  {h)  Hangings, 
dmnney^glasses  or  pier-gkases,  being  matters  of  ornament  ^and 
fimdture,  do  not  go  with  the  house,  but  to  the  executor,  (c) 

The  rule  however  still  holds  as  between  heir  and  executor :  the 
freehold  descending  on  the  heir,  the  executor  cannot  enter  to  take 
away  fixtures  without  being  a  trespasser.  (c()  Indeed,  in  questions 
bttween  the  heir  or  devisee  and  the  executor,  cupboards,  presses, 
lodcers,  and  odier  fixtures  of  the  like  kind,  may  with  prc^riety 
cnangh  be  considered  as  annexed  to  and  parts  of  the  freehcdd.  The 
knr  will  presume,  that  it  was  the  intention  of  the  owner,  under 
wlisae  bounty  the  executor  claimeth,  that  they  diould  be  so  con- 
■dmnnd,  to  the  end  that  the  house  might  ronain  to  those,  who  by 
opetBtion  of  law  or  by  bequest  dhould  become  entitled  to  it,  in  the 
astee  fdight  he  put  it,  or  should  leave  it,  entire  and  undefaoed. 
Bttt  in  captal  cases  Mr.  Justice  Foster  (e)  was  of  opinion  tbat  such 
IbLturts  whidi  merdy  supply  the  place  of  chests  and  other  onttnary 
ntensik  of  household,  should  be  considered  in  no  othtf  light  than 
aa  mere  moveables,  partaking  of  the  nature  of  those  utensils,  and 
adapted  to  the  same  use.  Therefore  in  favour  of  life,  a  distinction 
18- to  be  taken  between  cases  rdative  to  mere  property  and  such 
wherein  life  is  ecmmdered. — An  action  cS  trover(/)  was  brought  by 
the  plaintiffli  as  administrators  of  Robert  Lawton  against  the  de- 
fendant for  certain  salt-pans  which  were  put  into  wyche  houses  in 
Gkeskire.  The  pans  were  brought  in  jneoes.  The  wyche  houses 
ate  of  no  use  without  the  pans,  nor  is  the  brine  of  any  use  without 
them.  There  was  room  for  the  workmen  to  walk  round  them 
within  the  building.  The  pans  were  fixed  by  brick  and  mortar  to 
the^oor  of  the  building;  and  there  was  a  fiimace  under  it.  The 
bittlding  and  Icxlging  rooms  were  at  the  end  of  it,  which  building, 
wilh  the  pans,  let  for  81.  a  week.     The  question  was,  whether  these 

(«)  ImmUm  y.  LMrton.  3  Atk.  13-16.  (<)  Fott.  109. 

(6)  BoU.  N.  P.  34.  (/)  Lawton  v.  Uwton.  1  H.  Bl.  R.  f  59. 


(«)  Beck  T.  Rebow.  1  P.  Wms.  94.  n.  a. 

(d)  Cspaite  Qtnncy.  1  Atk.  47t*S. 


Y   2 


324  Of  Waste;  wherein  of  Fixtures.     [Chap.  IX. 

pans  were  to  go  to  the  executor  or  to  the  heir.  The  ancestor  was 
seised  in  fee.  Lord  Mansfield  delivered  the  opmftm  of  the  Court 
All  the  old  cases  (and  there  are  some  to  be  found  in  the  jear-books, 
Shep.  Touch.  469,  470.)  lean  in  favour  of  the  heir,  and  so  rigidly, 
that  if  a  tenant  was  to  put  up  a  wainscot  or  pictures  let  into  the 
wainscot,  &c.  he  should  not  take  them  away.  There  has  been  a 
relaxation  of  two  species  of  property,  the  one  between  landlord  and 
tenant,  as  marble  chimney-pieces,  and  things  which  are  necessary 
for  trade,  &c.  and  in  the  removal  of  these  there  is  no  hurt  to  the 
landlord.  The  tenant  says,  I  leave  the  premises  just  as  I  found 
them.  The  other  species  in  which  there  has  been  a  relaxation  is, 
between  tenant  for  life  and  the  remainder-man.  If  the  formo'  has 
been  at  any  expence  for  the  benefit  of  the  estate,  as  by  erecting'a 
fire-engine,  or  any  thing  else  by  which  it  may  be  improved,  in  such 
C8te  it  has  been  determined  that  the  fire-engine  should  go  to  the 
executor,  on  a  principle  of  public  convenience ;  being  an  encourage- 
ment to  lay  out  money  in  improving  the  estate,  which  the  tenant 
would  not  otherwise  be  disposed  to  do.  The  same  argum^it  may 
be  applied  to  the  case  of  tenant  for  life  and  remainder-man^  as  to 
that  of  landlord  and  tenant ;  namely,  that  the  remainder-4nan  is  not 
injured,  but  takes  the  estate  in  the  same  condition  as  if  the  thing  in 
questioii  had  never  been  raised.  The  tenant  for  life  will  not  erect 
such  things  unless  they  can  go  to  his  executor.  But  I  cannot  find 
any  case  (except  that  about  the  cyder-mill)  where  there  has  been 
alty  relaxation  between  the  heir  and  executor.  That  case  is  not 
fnrhited  at  large,  but  it  most  probably  turned  upon  a  custom.  Now 
cbnsider  the  present  case,  which  is  very  strong.  A  salt  brine  in  the 
county  of  Cheshire  is  a  most  valuable  inheritance.  But  there  is  no 
enjoying  the  inheritance  without  the  buildings  and  salt-pans :  they 
are  of  no  use  but  for  that  purpose,  and  the  inheritance  is  of  no 
Value  without  them.  To  the  executors  they  can  be  worth  tio  more 
than  old  iron  atid  old  bricks,  if  taken  away :  he  could  never  mean, 
tlv^refore,  to  give  them  to  the  executor,  and  put  him  to  the  expense 
of  taking  them  away  without  any  advantage  to  him,  who  could  only 
liave  the  old  materials,  or  a  contribution  from  the  heir  in  lieu  of 
them.  Here  the  ancestor  erected  them  at  his  own  expense  on  his 
fee-sim{de.  It  is  impossible  that  he  should  mean  them  to  be  severki 
at  his  death ;  for  they  are  worth  nothing  to  an  executor,  and  very 
valuable  to  the  heir,  who  gains  8/.  per  week  by  them-.     On  the 
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reaaon  cf  the  thh^,  therefore,  and  the  intention  of  the  testator,  they 
must  go  to  the  heir.  It  would  have  been  a  very  different  considera- 
tion»  if  this  salt-hrine  had  been  let  to  a  tenant  who  liad  erected  these 
pans-  There  he  might  have  said,  I  was  at  the  expense  of  erecting 
them,  and  therefore  my  executor  should  have  them ;  and  I  leave 
the  estate  as  I  received  it :  that,  as  I  stated  before,  would  be  for 
the  encouragement  and  convenience  of  trade,  and  the  benefit  of  the 
estate.  Theref(»*e  we  are  of  opinion  they  go  to  the  heir.  Judg- 
ment for  the  defendant. 

•This  subject,  so  important  to  every  one.  in  the  situation  of  land- 
lord ac  tenant,  is  treated  in  a  manner  so  elaborate  and  perspicuous 
by  the  late  learned  and  noble  Chief  Justice  o{  the  Court  of  Kin§*$ 
Bench,  in  the  judgment  delivered  by  him  in  the  case  of  Elwes  v« 
^MaWf^a)  that  the  information  which  we  are  desirous  to  convey  to 
our  readers  would  be  incomplete  were  we  to  forbear  to  insert  any 
part  thereof . 

The  immediate  pcnnt  decided  was,  that  a  tenant  in  agriculture, 
wha  erected  at  his  own  expense,  and  for  the  mere  necessary  and 
convenient  occupation  of  his  farm,  a  beast-house,  carpenter^s,8bop, 
fueUbouse^  part-house,  pump-house,  and  fold-yard  wall,  which 
boildings  were  of  brick  and  mortar,  and  tiled,  and  let  into  the 
ground^  cannot  remove  the  same,  though  during  his  t^rm,  and 
though  he  thereby  left  the  premises  in  the  same  state  as  when  he 
entered. 

In  delivering  the  judgment  of  the  Court,  Lord  EUenboroughi 
having  stated  the  above  facts  of  the  case,  said.  The  question  for  the 
o|Mnion  of  the  Court  was.  Whether  the  defendant  had  a  right  to 
take  away  these  erections  ?  Upon  a  full  consideration  of  all  the 
cases,  we  are  all  of  opinion  that  the  defendant  had  not  a  right  to 
4ake  away  these  erections. 

Questions  respecting  the  right  to  what  are  ordinarily  called 
fixtuxes,  principally  arise  between  three  classes  of  persons.  1st 
Between  different  descriptions  of  representatives  of  the  same  owi^r 
gf.ltbt  inheritance,  viz.  between  his  heir  and  executor..  In  tj^is^ first 
oaa^:^  between  heir  and  executor,  the  rule  obtains,  wjth  the 
moot  rigour  in  favour  of  the  inheritance,  and  against  the  right  to 
diaaonex,  therefrom,  and  to  consider  as  a  personal  chattel,  any  thing 

•  I*    l»ri.     I-  : 

.O  .  "  C«)  3  East's  R.  38, 
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vtidi  llH  been  Mni  thereto.  2(j]y.  Between  the  cxecuton  of 
tauBVt  tat  Ufr  dt  Id  till,  and  the  ren»tindtf-man  or  reremolier^  m 
wUtfa'tMe  &e  ri|^  of  fixtures  is  considered  more  favuiinibly  (or 
•nciUari^  tkMt  &  tbe  preceding  case  between  heir  and  executw. 
T1m'S3  du^  luad  that  in  which  the  grestest  latitude  and  indulgtme 
hcva  ih^r*  beok  afla«ed  in  favour  at'  the  claim  to  liaving  any  par> 
tieulv  ilrtlclM  oonadered  as  personal  chattels,  as  against  the  daun 
in  nqwet  of  ftoehoU  or  it^eritance,  is  the  c«ae  between  laodlsid 
andteiuDt 

But  dw  gtmarat  rmte  on  thenibjactia  Uu^i^acit  obtauutelke 
fint-aeatkud  cai^  «.  «.  between  beir  and  executor ;  and  tbu  rale 
wu  fctbid  b  the  >nr4x)ok  17  £■  3.  p.  6)a  and  laid  down  at  th- 
doee  <tf  girhlwilAil**  case:  (a)  is  that  where  a  lessee,  bavisg 
muttttd  Mt^  UtiUg'tb  tbe  freehold  durii^  die  term,  aStenmAt 
takei  it  ymift  it  !■  vaate.  But  tlus  rule  at  a  very  early  fteriod  hnJ 
aeyienl  exoepfioai  attempted  to  be  engrafted  upon  it,  and  vliidt 
mrft  at  laM  cAetnilljr  engrafted  upon  it,  in  favour  of  trade  and  of 
thfliae  Tends  aad  utentils  which  are  immediately  subM-rrient  to  dv 
pufjxNibivf  tnde.  In  the  year-book  42  £■  S.  6-  the  right  of  die 
toHUtt  U  lemova  a  fbmace  erected  by  him  during  hiii  teno  ii 
aobbted  Mid  idjounad.  lo  die  yesr-bookof  90  £f.  7. 13.  o.Sil' 
miiib  #fes  die  cMe  of  trespass  against  executors  for  removing* 
lunilde  fixed  'whb  mortar  by  their  test«tor  and  annexed  to  the  free- 
hold, and  which  was  hiJdea  to  be  wrongfully  d<Mie,  it  is  bnl-deeh 
that  "  If  a  lessee  for  years  makes  a  funwoe  for  hi«  advaoti^  «F* 
Ayer  make  his  vats  or  vessels  to  oceupjf  Aw  ooeupaH^it  dmrmfltl 
tow,  he  may  remoee  them :  but  if  he  suffer  them  to  be  find  IMfci 
«arA  after  tie  ferns  they  then  bdomg  to  the  teeaor.  And  4*  44 
baker.  And  it  is  not  waste  to  remove  sudi  things  wiAin  UiiiUI 
by  some,  and  this  shall  be  against  the  opinioDS  aforeaatd."  Bdtlk 
rule  in  this  extent  in  favour  of  tenants  is  doubted  afterwatdsJaJD 
H.  7-  27.  and  narrowed  tbete,  by  aUowing  that  the  leasee  far  yMH 
could  ooly  remove,  within  the  term,  things  fixed  to  the  gromc^^irid 
not  to  the  walls  of  the  principal  building.  However,  in  pBunasf 
tbne  the  rule  in  favour  of  the  right  in  Ute  tenant  to  remaro  utffA 
set  up  !n  relation  to  trade  became  fuUy  estabtisked :  amd'aDOK^ 
ii^;  we  find  l^ord  Jlolt  in  PooWe  case,  (b)  laying  ilown,  {in  Iht 

(a)  4  Co.  64.  and  Co.  Lit.  53.  id  Cooka    v.  A«|iritb,  Rob.  SM.  ud  in 
v.Huii^hre7,HiKire,t7r.uidiDUJ)erb3t        (h)  6alk.3fi8. 
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iiMtwncft  of  a  fioap-boiler,  an  under-tenant,  whose  vats,  coppers,  &c. 
fixed,. had  been  taken  in  execution,  and  on  which  account  the 
fini  feflsee  had   brought  an    action    against,  the    aberiif,)    that 
"  fkiring  tke  term  the  soap-boiler  might  well  remove  the  vats  he 
set  vqp  in  relation  to  trade  ;^  and  that  he  might  do  it  by  common 
law,  and  not  by   virtue  of  any  special  custom,  ^^in  favour  of 
and  to  aicourage  industry,^  but  that  after  the  ten;n  they 
a  gift  in  law  to  him  in  .reversion,  and  were  not  removable. 
He  adds,  that  there  was  a  difference  between  what  the  soap-boiler  did 
to  oury  on  **  his  trade^  and  what  he  did  to  complete  ^^  his  house,*^ 
aa  ^'  hearths  and  chimney-pieces,^  which  were  held  not  removable. 
The  indulgence  in  favour  of  the  tenant  for  years  during  the  term 
since  carried  further,  and  he  has  been  allowed  to  carry  away 
of  ornament,  as  ornamental  marble  chimney-pieces,  pier- 
hangings,  wainscot  fixed  only  by  screws,  and  the  like,  (a) 
But  no  adjudged  case  has  yet  gone  the  length  of  establishing  that 
bidldingt  subs^vient  to  purposes  of  agriculture,  as  distinguished 
bona  tibose  of  trade,  have  been  removable  by  an  executor  of  tenant 
fir  life,  nor  by  the  tenant  himself  who  built  them  during  his  term. 
In  t^^^timg  whether  a  particular  fixed  instrument,  machine,  or  even 
bailding,  should  be  considered  as  removable  by  the  executor,  as 
him  and  heir,  the  Court  in  the  tliree  principal  cases  on  this 
(6)  may  be  considered  as  having  been  decided  mainly  on 
the  ground,  that  where  the  fixed  instrument,  engine,  or  utensil, 
(and  the  building  covering  the  same  falls  within  the  same  principle,) 
m  accessary  to  a  matter  of  a  personal  nature,  that  it  sliould  be 
oonsidered  as  personalty.     The  fire-engine  in  3  Atk.  and  Am- 
bkr  was  an  accessary  to  the  carrying  on  the  trade  of  getting  and 
vwoding  coals ;  a  matter  of  a  personal  nature.  Lord  HarcUcicke  says, 
■1  tlM9  case  in  Ambler^  ^^  A  colliery  is  not  only  an  enjoyment  of  the 
iBtate^  but  in  part  carrying  on  a  trade.""   And  in  the  case  in  3  Atk, 
he  says,  ^  One  reason  that  weighs  with  me  is  its  being  a  miwed  case, 
between  enjoying  the  profits  of  the  lands,  and  carrying  on  a  epeciea 
fftwmim ;  and  considering  it  in  this  light,  it  comes  very  near  the  in- 
in  brewhouses,  &c.  of  furnaces  and  coppers.""     Upon  the 
principle,  Lord  C.  B.  Comytis  may  be  considered  as  having  de- 

(o)  Beck  V.  Rebow,    1  P.  Wins.    94.        (//)  3  Atk.  13.  Ambler,  113 ;   and  1  H. 
Ex.p«itoQiuncj,  1  Atk.  477;  and  Lawton     Black. '^59,  in  n. 
V.  Lawion,  3  Atk.  13. 
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cided  the  case. of  the  cyder-mill ;  L  e.  as  a  nAxed.  ooso  between €a- 
joying  the  profits  of  the  land  and  carrjing  <«  a  speoicB  ef-itipdb; 
and  as  considering  the  cyder-mill  as  properly  an  aoccssarj:  to  (the 
trade  of  making  cyder,  (a)  In  the  case  of  the  aali^fiaiis^t  vUmi 
Mansfield  does  not  seem  to  have  considered  them  as  aecenvy^lB 
the  carrying  on  a  trade ;  but  as  merely  the  means  of:  enjoying  ifae 
benefit  of  the  inlicritance.  He  says,  ^^  The  salt-spring  is  a  voIuaUe 
inheritance,  but  no  profit  arises  from  it  unless  there  be  a  salt-work: 
which  consists  of  a  building,  &c.  for  the  purpose  of  containing -the 
pans,  &c.  which  are  fixed  to  the  ground.  The  inheritance  cannot 
be  enjoyed  without  them.  They  are  accessaries  necessary  to  tfe 
enjoyment  of  the  principal.  The  owner  erected  them  for  the  bow- 
fit  of  the  iuheritance.""  Upon  this  principle  he  considered  thaaas 
belonging  to  die  heir,  as  parcel  of  the  inheritance  for  the  enjoyment 
of  which  they  were  made,  and  not  as  belonging  to  the  executor,  as 
the  means  or  instrument  of  carrying  on  a  trade.  If,  howeTer,  he 
had  even  considered  them  as  belonging  to  the  executor,  as  utenols 
of  trade,  or  as  being  removable  by  the  tenant,  on  the  ground  of  their 
being  such  utensils  of  trade,  still  it  would  not  have  affected  the 
question  now  before  the  Court,  which  is  the  right  of  a  tenanifir 
mere  agricuUural  purposes  to  remove  buildings  fixed  to  the  free- 
hold, which  were  constructed  by  him  for  the  ordinary  purposes  of 
husbandry,  and  connected  with  no  description  of  trade  whatsoever; 
and  to  whicli  description  of  buildings  no  case  (except  the  Ni^  Prku 
case  of  Dca7i  and  Allaly  [Eap,  ID  before  Lord  Kenyofi^  and  which 
(lid  not  undergo  the  subsequent  review  of  himself  and  the  rest  of 
the  Court,)  has  yet  extended  the  indulgence  allowed  to  tenants  in 
respect  to  buildings  for  the  pur]>()ses  of  trade.  In  the  case  in  Bvtk 
N.  r.  34,  of  Culling  v.  Tuffticll,  before  Lord  C.  J.  Trelnf  at  Nui 
Vrins'j  he  is  stated  to  have  hoklen  that  the  tenant  who  had  erected 
a  barn  ujxm  the  premises,  and  ])ut  it  upon  pattens  and  blocks  of 
timber  lying  u|X)n  the  ground,  but  not  fixed  in  or  to  the  ground, 
might  by  tlie  custom  of  the  country  take  tliem  away  at  the  end  of 
liis  term.  To  be  sure  he  might,  and  tliat  without  any  custom ;  for 
the  terms  of  the  statement  exclude  them  from  being  considered  as 
fuviures ;  "■  they  were  not  fixed  in  or  to  the  gnmnd.""  In  the  case 
of  Fitzlierbcrt  v.  Sli(fu\  (h)  we  liave  onl  y  the  opinitm  of  a  very  learned 
judge  indeeil,  Mr.  J.  Gould,  of  what  would  have  bc^cn  tlic  right  of 

('/)  Elwfs  V.  Muw,  ;i  Kjuis  K.  j.i.  (6)   1 II.  Bl.  *J58. 
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tfar>tatiaiitl^  Jis  to  die  taking*  away  a'^hed'fcuilt'bn  brick-wdrk,  and 
soBie.fMls  aEnd  milB  nrhich  he  had  i^t^tedi  ^  ^^'  teiiaht'  had'  done  so 
during  the  term :  but  as  the  term  was  pik  an  eiid  ttf  B^  a  n^w  con- 
tiaBtyttbe  question,  what  the  tenant  cbuld  haV^  done  ihVliftuebf  his 
right  under  the  old  term,  if  it  had  continued,  could  never  have 
come  judkiaUy  before  him  at  Nisi  Prius :  and  when  that  question 
wai^  offered  to  be  ai^ed  in  the  Court  above,  the  counsel  were 
stopped,  as  the  question  was  excluded  by  the  new  agreement.     As 
to  the  case  of  Penton  v.  Robarty  (a)  it  was  the  case  of  a  varnish-house, 
with  a  brick  foundation  let  into  the  ground,  of  which  the  wood-work 
had  been  removed  from  another  place,  where  the  defendant  had 
carried  on  his  trade  with  it.     It  was  a  building  for  the  purpose  of 
trmde ;  and  the  tenant  was  entitled  to  the  same  indulgence  in  that 
case,  which,  in  the  cases  already  considered,  had  be^n  allowed  to 
other  buildings  for  the  purposes  of  trade,  as  furnaces,  vats,  coppers, 
engines,  and  the  like.    And  though  Lord  Kenyon^  afler  putting  the 
case  upon  the  ground  of  leaning,  which  obtains  ysl  modem  times,  in 
favour  of  the  interests  of  trade ;  upon  niphich  ground  it  might  be 
properly  supported,  goes  further,  and  extends  the  indulgence  of  the 
law  to  the  erection  of  green-houses  and  hot-houses  by  nurserymen, 
md  indeed  by  implication  to  buildings  by   all  other  tenants  of 
lands:  there  certainly  exists  no  decided  case,  and  I  believe,  no  re- 
cognised opinion  or  practice  on  either  side  of  Westminster  ffattf 
to  warrant  such  an  extension.     The  Nisi  Prius  case  of  Dean  v. 
Atiaiff  (reported  in  Mr.  WoodfalTs  book,  and  Mr.  Espindsse\  2 
wL  11.)  is  a  case  of  the  erection  and  removal  by  the  tenant  of  two 
sheds  called  Dutch  bams^  which  were,  I  will  assume,  unquestiona- 
ble fixtures.     Lord  Kenyon  says,  "  The  law  will  make  the  most  fa- 
vburaUe  construction  for  the  tenant,  where  he  has  made  necessary 
and  useful  exertions  for  the  benefit  of  his  trade  and  manufacture^ 
ahd  which  enable  him  to  carry  it  on  with  more  advantage.     It  has 
been  so  holden  in  the  case  of  cyder-mills  and  other  cases ;  and  I 
shall  not  narrow  the  law,  but  hold  erections  of  this  sort  made  for 
the  benefit  of  trade,  or  constructed  as  the  present.*"     I^ord  K.  here 
umformly  mentions  the  benefit  of  trader  as  if  it  were  a  building  sub- 
servienFt  to  some  purposes  of  trade ;  and  never  mentions  agriculture, 
for  the  purposes  of  which  it  was  erected.    He  certainly  seems,  how- 
e^ei»,  to  have  thought  that  buildings  erected  by  tenants  for  the  pur- 

(«)  2  Eik,t'8  R.  88. 
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poMiqf  ftmring,  mup^m  iithi>»  t|>ife»  fcjgwra*iHy  lllMpi 
nilMtiriwailiid  bM«>lM«i  I     lililfilijiil 

hw  ibeflii  -riMidy-^poil  Md  Moognbtd  m  wMmmmiUfmNA 
fmm  dMi  gewnl  nde^^  wlncb  db^mm  wtiMidiwJ 
ciMuBofetaiMtt  qC  its  beiiig  w  tmOod  ud 
^wri^^iii^  of  the  goMnl  rak  lo  nUcb  it  iroiMidiBiiii 

ti0B.  Ti  liilil  iiliiiiiii   111  ii    Hi  ml  ill  I  milii  \\i  i^miM\\€lmH0 , 
in  the  lilitude  ooptcnded  fiqr  hj  the  ikfi ilmilj,  P»nVi^Hli^^ii 
poMni  la  aw^  to  inknidiuxi  a  dbagsroui  iniMivitiiA' JMi  AMNMIi'' 

taants.  >  But iti d««driQr  probihle  mitrhftrf JMh JPtiiri|MgW^|| 
fimfiibrfcrinn  tm  «  oaurt  of  law,  aa  wliiJliiii  llii  ■iii|aiia'<f  if^Jif 

wbtddhe «^  and  eontrtry  to  the  iBufom 

tiea  nn  th0  aobjeot,  wt  fcel  ouiadTei^  in  caDliQKntife|i4iii 

port  of  thaw  aatlynities,  obliged  to  pnnowneotlMt  A»d^ri4|itf 

had  BO  xi^t  to  take  away  the  enctioiia  aMad  mAx* 

tUaeaae.  .  :iu  b  icA 

A  ooniervatoiy  erected  on  abridklbaDidatka  il^^ 
nmnicatiiig  nith  ropmB  in  a  dwdliqgJioQtB^  by.  lrind«nlMMMl  Mn 
cannot  be  removed  by  a  tenant  fear  yean^who  hadaneMtf^lK'dHig 
hiateBancy,  although  he  hada  reveraion  in  fee  after  the  dani|ijo|i|# 
lessor,  (a)  -^    ,.  .r>- 

A  tenant  of  a  house,  covenanting  to  keep  in  repair  the  paiHivi 
and  all  erections,  buildings,  and  improvements  elected  ob  Ihe  MP! 
during  the  term ;  and  to  yield  up  the  same  at  the  end  of  the  ipi» 
cannot  remove  a  veranda  erected  during  the  term,  the  lower  fMi 
of  which  is  affixed  to  the  ground  by  means  of  posts.  (Jb)       >   .  ^  *•  ?(' 

Quaere,  whether  lime-kilns,  erected  fcnr  the  purpoaea  of  tmib^'ai^ 
removableP(c)  Butlime-kilns  though  erected  for  thepurpoaea  of  tm# 
during  the  continuance  of  a  lease  by  indenture^  containiiig  a.geaaii' 
oonrenant  to  repair,  cannot  be  removed  by  the  tcuHit  witlMli* 
breach  c^  such  covenant  (d)  ">    uw 

■  •■    ■  .-     ■■  .  ■  .h'» 

(a)  Buckland  v.  Butterfield,  3  Brod.  &        {c)  Thresher  r.   East  London  WiMh 

Bnsg.  64.  4Mooie,  440.  S.C.  works,  li  fianu  &  Ores.  608.      *    ' 

(ft)  Penij  admix. of —,  v.Brown,  t  Stark.  (d)  Same  case,  4  DowL  moA  RyU  Itk ' 
NL.Pn»403.  '•      ■■^.•■: 
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Leisee  who  has  erected  fixtures  for  the  purpose  of  trade  upon  the 
demised  premises,  and  afterwards  takes  a  new  lease»  to  cooounence 
at  the  expiration  of  his  former  one,  which  new  lease  contains  a 
oofcnant  to  repair,  will  be  bound  to  repair  those  fixtures,  unless 
stroiig  circumstances  exist  to  shew  that  they  were  not  intended  to 
pass  under  the  general  words  of  the  second  demise.  Qtkere,  Whether 
any  cireunistaiioes  dehors  the  deed  can  be  allied  to  shew  that  they 
w»e  not  intended  to  pass  ?  Qtuere^  Whether  lime-kilns  erected  for 
the  purposes  of  trade  are  removable  ?  (a) 

A.  being  seised  in  fee  of  a  close,  upon  which  a  windmill  was 
erected,  mortgaged  the  close  to  B.  for  one  thousand  years :  and  in 
the  MiDe  deed  there  was  a  conveyance  by  bargain  and  sale  of  the 
ndU  to  him  in  fee.  The  mill  was  built  of  wood,  removable  at 
plsaauie,  and  fixed  to  brickwork,  which  was  let  into  the  ground; 
Ab  court  hdd,  that  the  mill  could  not  be  taken  in  execution,  undo- 
mJkrifiuAu  sued  out  against  A.  by  one  of  his  creditors,  although 
A.  had  continued  in  possession,  and  carried  on  his  trade  there,  (b) 
certain  mill  naachinery>  together  with  a  null,  had  been 
for  a  term  to  a  tenant,  and  he,  without  permission  of  his 
Isadlord,  severed  the  machinery  from  the  mill,  and  it  was  after- 
nards  seised  under  a feri  facias  by  the  sheriflr,and  sold  by  him  :  it 
was  lieid,  that  no  property  passed  to  the  vendee,  and  that  the  land- 
hud  was  entitled  to  bring  trover  for  the  machinery,  even  during 
the  continuance  of  the  term,  (c) 

The  price  of  fixtures  cannot  be  recovered  under  a  count  for  goods 
«U  and  delivered,  (d) 

But  where  the  defendant  agreed  verbally  with  the  plaintiflT,  to 
tdoe  a  house,  and  purchase  the  fixtures,  at  a  valuation  to  be  made 
by  two  brokers.  An  inventory  of  the  furniture  and  fixtures  was 
SBOordingly  made,  described  generally  as  *^  An  inventory  of  the 
fixtures,^  &c.  with  the  gross  amount  placed  at  the  foot  thereof.  In 
aa  aotioD'for  goods  sold  and  delivered  with  a  count  on  an  account 
stated,  the  court  held  that  the  defendant,  having  taken  possession  of 
ind  enjoyed  the  furniture  and  fixtures,  and  paid  part  of  the  sum 
determined  by  the  brokers  to  be  due  for  the  same,  was  liable,  on 

(«)  ThrMber  v.  East  London  Water-  Pri.  130.    6  Barn.  &  Aid.  eS6.   2  Dorl. 

work*,  a  Bam.  and  Cres.  608.  and  Rj).  1  S.  C. 
(#)  Stevard  v.  Lombe,  4  Moore.  381.  (W^  Lee  v.  Risdon.  7  Taunt.  188.  Nutt 

(r)  Farrani  v.  Thompson,   S  Stark, .Ni.  v.  Butler^  6  £sp.  Rep.  176. 
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ofag6oliM(die<t)lmtiff?sri0faothrJB  titk  to  AehdliiBiifa^uve  fiib  <nln 
BjTjitt lagpeeBMnt  between : the  pklnliflb' and  Itri  iliifirfJMliliiil 
drfchjhnl»ws*tt»  accept  «f  Ae  aildgHBCntiel^-the:  Iniptif  i^ttjiB 
fro»lhe)M»liflb^'«iid  ta  take  the  fixtures  fud^stap^wtommtkmiilM 
He-vw^afterwardfrlet  into  potKnioD  €f''ibe*fixti^^ 
wertralneA  to  him^  but  the  lenae  was  nerdr  -rfgiMi;  Aiiff  ■  im 
tlwt  tMMJtotet  sMtfmpttt  would  not  lie:  fhtjptkmioB  tiUs  ^Mfiii 
and  re  vofB^  and  that  the  jdaintiff's  only  reaiedj'iwiifl»paipd^jpi# 
acthm- on  the- agreement.  (6)  '    .  r  -tq  n^' Htjci  wAin 

•' 1^  owner  of  «a'irBdiold  houses  in  which  ihag'iiiMd  iwlpail^ 
tMrei^aoldit'byaiwIiion.  Nothing  was  said  iahrtit  Ae'fiiiniMiim 
coarafiyanoe  of  the  house -was  executed,  and  poBitMignf gjwmjilfci 
poraliaMi!!^  ithe  fixtures  idll  remaining  in  the  hduseucii  wili4^|i 
that  thcgrpMndbj  the  oonveyanoe  of  the  frediokU  .Mi  A^,iM|i 
if  J  thiyjr  didnot^  the  vendor,  after  giiing  up  the  pasrifaniaaj>i«|i|l 
not  maintain  troverlbr  them.  A  few  aztidei»  wludiiJwdbailMiiifpk 
lttie%' firare  also  kft  in  the  houee ;  the  denuuid  deeoribad^dyhHiaiiit 
the  other  articles  as  fixtures  and  the  refusal  wns-oiidUjAiips 

ndtirsclnrer  dieak  in  this  action,  (c)  ^     • '  ^'i  mjili  ilMfp 

»flto»trh<pasH  however  the  plaintiff  may  recover  theTalue4£fiaka||| 

under -a  count  charging  defendant  with  taking  goods,' duttdi^ia^ 

If  a  house  be  destroyed  by  tempest,  lightning,  or  the  like,,«lMli 
is  the  act  of  Providence,  it  is  no  waste :  and  the  stat  6  ^im., •eiKli 
enacts^  that  no  action  shall  be  prosecuted  against  any  penoD^O 
whose  house  any  fire  shall  accidentally  begin ;  with  a  proviastUt 
the  Act  shall  not  defeat  any  agreement  between  landlord  I  ibd 
tenant,  (e)  It  seems  to  be  somewhat  doubtful  whether  tenairtii|r' 
the  curtesy  is  within  this  statute.     So,  of  t^iants  in  dower.(/)M;ii»i 

Waste  may  be  done  in  houses,  by  piilling  them  down,  or.kiAP 
ing' them  to  be  uncovered,  whereby  the  rafters  or  other  timber  otA^ 
house  are  rotten :  but  the  bare  suffering  of  them  to  be  unoovilB4' 
without  rotting  the  timber,  is  not  waste.     So,  if  a  house  ;he'iuB»' 

(«)  Salmon  v.  Wataon,  4  Moore. 73.  (d)  Pitt  v.  Shew.  43am.  &  Aid.  SO^ 

(6)  Neat >.  Viney,  1  Camp.  471.  {«)  2  Bl.  Com.  281. 

(r)  Coleg^ve  v,  Diaa  Santos,  3  Barn.  6c  {/)  1  lust.  67.  a.  n.  1.    Cnua#  V^  e.^ 

Cros.  76.  3  DowL  and  Ryl.  255.  S.C.  s.  39. 
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odvmed  when  dio  tenant  ooraeth  in,  it  is  no  waste  in  the  tenant  to 
suffer  the  same  to  fall  down.  But  though  the  house  be  ruinous  at 
the^  UsoMaa€%  coming  in,  yet  if  he  pull  it  down  it  is  waste,  unless  he 
B»aedify  it  again ;  yet  if  a  house  built  de  novo  was  never  coveiM  in, 
iftiw  BO- waste  to  abate  it.  Also,  if  glass-windows  (though  glaaed 
bj|)  the  tenant  himself)  be  broken  down  or  carried  away,  it  is  waste ; 
fikf^he  glass  is  port  of  his  house.  If  the  house  be  uncovered  by 
the  tenant  must  in  convenient  time  repair  it :  and  though 
be  no  timber  growing  upon  the  ground,  yet  the  tenant  must 
at  his  peril  keep  the  house  from  wasting,  {a) 

The  law  favours  the  support  and  maintenance  of  houses  for  the 
babitotion  of  mankind :  therefore  if  two  or  more  joint-tenants  or 
tttumts  in  common  be  of  a  house  or  habitation,  and  the  one  will  not 
vtfur  the  house,  the  other  shall  have  by  the  law  a  writ  of  de  repara- 
Uanm  famenda^  aiid  the  writ  saith  ad  sustenteUionemejusdemdom^s 
iBhemniur.  So  it  is,  if  the  lessor,  by  his  covenant,  undertake  to 
Npanr  the  houses,  yet  the  lessee  (if  the  lessor  doth  it  not)  may  with 
lie 'timber  growing  upon  the  ground  repair  it,  though  he  be  not 
•ompellable  thereunto.  (6) 

<>)But  if  the  tenant  do  or  suffer  waste  to  be  done  in  houses,  yet  if  he 

repair  them  before  any  action  brought,  there  lieth  no  action  of  waste 

aganat  him ;  but  he  cannot  plead  qtiod  nonfecii  vastum,  but  the 

ipedal  matter,  (a)     For  the  tenant  may  cut  trees  to  mend  houses, 

ice  and  to  do  reparation :  but  if  houses  decay  by  the  fault  of  the 

Mnkity  to  cut  trees  to  amend  them  is  waste,  (e)     Not  so,  however, 

iflAey  were  ruinous  at  the  time  of  the  lease  made :  but  if  a  frame 

Wis  once  covered  in  in  the  time  of  the  lessor,  and  die  lessee  erase  it 

4Mr  kis  death,  the  heir  shall  have  waste,  (d) 

•'The  tenant  cuts  down  trees  for  reparations,  and  sells  them,  and 

lActwaords  buys  them  again  and  employs  them  about  necessary  re- 

pamtioDS ;  yet  it  is  waste  by  the  vendition :  he  cannot  sell  trees  and 

widi  the  money  cover  the  house,  (a) 

'•'If  the  tenant  of  a  dove-house,  warren,  park,  vivary  [a  fish  pond,] 

(k  Ae  like,  do  take  so  many  that  such  sufficient  store  be  not  left  as 

he-  found  when  he  came  in,  this  is  waste ;  and  to  suffer  the  paling 

to  decay,  whereby  the  deer  is  dispersed,  is  waste,  (a) 

If  tenant  cut  down  or  destroy  any  fruit-trees,  growing  in  the 

(m)  Co.  Litt.  53-4.  and  notes.  (r)  F.  N.  B.  39.  K. 

(h)  Co.  Ut.  53,  (rf)  Ibid.  60.  Q.  Byer,  56. 
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garden  or  drchard^  it  is  waste;  but  if  such  trees  grow  upon  any  «f 
the  ground  which  the  tenant  h<ddeth  out  of  the  garden  or  ordbifed, 
it  is  no  waste,  (a) 

A  farmer  who  raises  young  fruit  trees  on  the  demised  land,  6r 
filling  up  his  lesscN-^s  orchard,  is  not  entitled  to  sell  them,  ofiHsr  if  a 
nurseryman  by  trade.  (6) 

To  sufier  the  germins  {igerminaj  the  young  roots  of  trees}  apoD 
the  roots  of  the  trees  to  be  again  newly  destroyed,  (having  hsSm 
felled  the  trees,)  it  is  new  waste :  and  treble  damages  diall  be  neo- 
vered  for  both,  (c) 

Waste  may  also  be  committed  in  respect  of  timber  trees,  tw.  (oak, 
ash  and  elm,  and  these  be  timber  trees  in  ail  places)  eidier  by  cat- 
ting them  down  or  topping  them,  or  doing  any  act  whureby  tk 
timber  may  decay ;  for  timber  is  part  of  the  inheritance.  Alnii  k 
countries  where  timber  is  scant,  and  beech  cnr  the  like  are  converted 
to  building  for  the  habitation  of  man,  or  the  like,  they  am  all  ac- 
counted timber.  Cutting  down  of  willows,  beech,  birdi,  aqp,  flsapie^ 
or  the  like,  standing  in  the  defence  and  safi^uard  of  the  bouses  ii 
destruction :  so,  if  there  be  a  quickset  fence  of  whitelhoni»  if  As 
tenant  stub  it  up,  or  suffer  it  to  be  destroyed,  this  is  deatruotion; 
and  for  all  these  and  the  like  destructions,  an  actiim  of  waste  Beth. 
But  cutting  up  of  quicksets  is  not  waste,  if  it  preserves  the  springs 
ncHT  is  cutting  of  ash  under  the  growth  of  twenty  years  waste,  (a) 

With  respect  to  what  wood  shall  be  deemed  timber  (by  which  ii 
meant  such  trees  only  as  are  fit  to  be  used  in  building  and  repaiiing 
houses)  it  is  the  custom  of  the  country  which  makes  some  trees 
timber,  which  in  their  nature,  generally  speaking,  are  not  so,  at 
horse-^hesnut  and  linic-trces ;  so  of  birch,  beech,  and  asp ;  and  as 
to  pollards,  notwithstanding  what  is  said  in  Plowd.  470,  that  these 
are  not  timber,  and  that  tithes  are  to  be  paid  of  their  loppings, 
(which  could  not  be  if  pollards  were  timber,)  yet  if  the  bodies  of 
tliem  be  sound  and  good,  I  incline  to  think  them  timber ;  s&As  if 
not  sound,  they  being  in  such  case  fit  for  nothing  but  fuel.  Per 
I^ord  Chancellor  King:  So  walnut-trees,  where  of  considoable 
value,  are  to  be  estimated  as  timber,  (rf) 

As  to  pollards,  where  an  action  was  brought  to  recover  the  value 

(rt)  Co.  Lit.  53-4.  and  notes.  (r)  F.  N.  B.  .59.  M.  f. 

(6)  Wjiidham    V.  Way,   4  Taunt.  316.        (r/)  Duke  of  Chandosr. Talbot,  «P.\Vm», 
per  Heath,  J.  t)()()-4. 
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at  certain  pollard  trees,  on  an  estate  purchased  by  the  defendant 
oF  die  plaintiff,  in  the  particular  of  which  it  was  expressed,  that  all 
timber  and  timber-like  trees  should  be  taken  at  a  fair  valuation ; 
tike  defendant  resisted  payment  for  the  pollards,  not  deeming  them 
Id  vome  under  the  general  description  of  timber-like  trees :  but  after 
a  long  hearings  a  verdict  was  given  for  the  plaintiff,  for  the  value  of 
Ike  •laid  pollards,  (a)— 'Where  trees  are  of  value,  and  the  parties 
eaunt  agree  in  the  valuation  of  them  as  timber,  the  Court  of 
Chancery  will  send  it  to  be  tried,  whether  by  the  custom  of  the 
country,  any  and  which  of  them  are  timber.  (6)  It  was  detamined 
in  the  county  of  Vorkj  that  birch-trees  were  timber,  because  they 
wen  used  in  that  county  for  building  sheep-houses,  cottages,  and 
mean  buildings:  and  all  the  justices  on  a  conference  were  of 
,  that  in  that  county  they  were  timber  and  belonged  to  the 
■diaritance,  and  therefore  could  not  be  taken  by  the  tenant  for  life,  (c) 
>  A  le«Dr  during  the  term  cut  down  some -oak  pollards  growing 
iqkn  Che  demised  premises  which  were  unfit  for  timber.  Held  that 
aatMHM  for  life  or  years,  would  have  been  entitled  to  them,  if  they 
httl  been  blown  down,  and  was  entitled  to  the  usufruct  of  them  during 
the  tienn,  the  lessor  could  not,  by  wrongfully  severing  them,  acquire 
my  vight  to  them,  and  consequently  that  he  or  his  vendee  could 
■dt^lMintain  trespass  against  the  tenant  for  taking  them,  (d) 

Windfalls  are  the  property  of  the  lord ;  for  the  timber  while 
•Cattding  is  part  of  the  inheritance:  but  whenever  it  is  severed, 
cMhtr  by  the  act  of  God,  as  by  a  tempest,  or  by  a  trespasser  and 
bj  wrong,  it  belongs  to  him  who  has  the  first  vested  estate  of  inhe- 
ritance, whether  in  fee  or  in  tail,  who  may  bring  trover  for  it.  (e) 
8i^^  where  there  are  intermediate  contingent  estates  of  inheritance, 
ni  the  timber  is  cut  down  by  combinations  between  the  tenant 
far  fife  and  the  person  who  has  the  next  vested  estate  of  inheri- 
taner;  or  if  the  tenant  for  life  himself  has  such  estate  and  fells 
timber ;  in  these  cases,  the  Court  of  Chancery  will  order  it  to  be 
|MKrved  for  him  who  has  the  first  contingent  estate  of  inheritance 
under  the  settlement.  A  tenant  for  life  without  impeachment  of 
has  as  full  power  to  cut  dovm  trees  and  open  new  mines^  for 


LS. 


(«)  Rabbet  v.  Raikes,  Suffolk  Summer  Moore,  81' 

Afltbet,  180S.  cor.  Macdonald,  C.  B.  (d)  Chaniion  t.  Patch,  5  Bam.  &  Cres. 

(6)  Duke  q[  Chandos  v.  Talbot,  2  P.  897. 

Wmi.  dOO.4.  («)  Bewick  r.  Whitfiield.  3  P.  Wms. 

(r)  Countess  of  Cumberland's  case,  ^66-Q, 
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Iiiftown  ufic,  .IS  if  he  had  nn  c^ttato  nf  inheritance ;  and  "is  itfllAMtt 
manner  entitled  to  the  timber,  if  severed  bj  othien.  (o)  Thb"^^ 
vilely  given  by  words,  nnthout  impeavkment  ofwasiSj  is  amenS 
to  the  privity  of  estate,  so  that  if  the  person  to  whom  that  prifBilj{i 
18  given  change  his  estate,  he  loses  the  privilege.  It  haa  beeffhcM 
tlint  the  intent  of  this  clause  is  only  to  enable  the  tenant  to  ait 
down  timber  and  o)x^n  new  mines,  and  that  it  does  not  nctitefl^ft 
allow  destructive  vtv  malicious  waste ;  such  as  cutting  doira  iliftH^ 
which  serves  for  shelter  or  ornament  of  the  estate,  (ft)  *  ■  i^tr  a 

If  the  tenant  suffer  the  houses  to  be  wasted,  and  then  §A  dMa 
timber  to  repair  the  same,  this  is  a  double  waste,  (c)  ^ ' '  '■- 

Digging  for  gravel,  lime,  clay,  brick-^arth,  stone,  or  Uie  iiM$^ 
for  mines  of  metal,  coal,  or  the  like,  hidden  in  the  easrth^  oari^  tA 
open  when  the  tenant  came  in,  is  waste ;  (c)  but  the  tenamf^Aay 
dig  for  gravel  or  clay  for  the  reparation  of  the  house,  (thottj;!!^ 
pit  were  open  at  the  time  of  the  lease,)  as  well  as  he  may  tAke^Mi 
venient  timber  trees,  (d)  But  if  the  pits  or  mines  wei«  opiii^fr 
fore,  it  is  no  waste  in  the  tenant  continuing  to  dig  for  his  own'4M!( 
for  it  is  now  l)ecome  the  mere  annual  profit  of  the  land.  '  TliM|^ 
mines  be  open  at  the  time,  one  cannot  take  timber  tD  «rib4f 
them.(r)  -A 

The  court  will  grant  an  injunction  for  a  copyholder  to  leittAiri 
the  lord  from  opening  a  mine  without  a  special  custom,  but  not  W 
stop  the  workinor  of  a  mine  already  opened,  (e) 

It  is  waste  to  sufter  a  wall  of  tlie  sea  to  be  in  decay,  so  as  by  tte 
flowing  and  reflowing  of  the  sea  the  meadow  or  marsh  is  siif- 
roimded,  whereby  tlie  same  beccmies  unprofitable ;  but  if  it  be  wir- 
rounded  suddenly  by  the  rage  or  violence  of  the  ^»a,  as  by  tempeft^" 
without  any  default  of  the  tenant,  it  is  no  waste  punishable.  Si>it 
is,  if  the  tenant  repair  not  the  banks  or  wall  against  rivers,  or  oflifr 
waters,  whereby  the  meadows  or  marshes  be  surrounded,  and  hp« 
come  rushy  and  un])r<)fi table,  {f) 

It  is  a  general  principle,  that  the  law  will  not  allow  that  to  be 
waste,  which  is  not  in  any  way  prejudicial  to  the  inheritance; 
nevertheless  it  lias  been  held,  that  a  tenant  or  lessee  cannot  change 

(«)  Pyne  V,  Dor.  2  T.  IV.  o4.  («)  Grey  v.  Duki*  of  Nortliumbeilaiul. 

(/i)  Co.  Lit.  *2e().  n.  1.  ;5  \Voo(1.3i>9.  1:1  Vos.  '2J6.  17  Vos.  281.  S.C. 

(r)  (\).  r.it.  .W.  (  /■)  City  of  Loudon  v.  Grvyme.  Cro.  Jac. 

(J)  1  Wood's  lust.  b.  2.  c.  6.  s.  i.  BL     lliJ. 
('om.i^«2. 
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dM  nsture  of  the  thing  demised. — ^Therefore  if  the  tenant  convert 
anble  land  into  wood,  or  i  convermh  meadow  into  arable,  it  is 
WHte;  for  it  changes  not  only  the  course  of  husbandry,  but  the 
pnatjot  his  eyidmoe.  The  same  rule  is  to  be  observed  with  regard 
to  converting  one  q)ecies  of  edifice  into  another,  even  though  it  be 
thereby  improved  in  its  value,  (a)  Thus  if  a  lessee  convert  a  com- 
miD  into  a  fulling-mill,  it  is  waste,  though  the  conversion  be  to  the 
'*8  advantage.  So,  the  conversion  of  a  brewhouse  of  1901.  per 
into  other  houses  let  for  200/.  per  aivnum  is  waste ;  because 
of  the  alteraticm  of  the  nature  of  the  thing,  and  of  the  evidence.  (6) 
8g^  if  the  tenant  pull  down  a  malt-mill  and  build  a  corn-mill  it  is 
waplfc  Waste  in  the  house  is  waste  in  the  curtilage,  and  waste  in 
tha  Ul  is  waste  in  the  whole  house,  (c) 

injunction  was  granted  against  proceeding  with  alterations  in 
under  an  agreement  for  a  lease,  upon  circumstanc^  that 
woidd  probably  prevent  a  specific  performance,  viar.  surprise,  the 
di^  of  fraudulent  misrepresentation  and  concealment,  and  the 
ptMlieular  nature  of  the  alteration,  for  the  conversion  of  a  private 
hMn  to  the  purpose  of  a  coachmaker's  business,  wholly  changing 
Ike  Mture  of  the  subject,  (d) 

A  tenant  was  restrained  from  cutting  turf  for  sale,  his  lease  giving 
an^it  of  estovers  only,  notwithstanding  an  uninterupted  practice 
rf  ii^ty  years,  (e) 

A  tenant  from  year  to  year  having  received  notice  to  quit,  a 
m^inn  was  made  for  an  injunction  to  restrain  him  from  taking  away 
tha  crapa,  &c.  contrary  to  the  usual  course  of  husbandry,  and  from 
npiftt*"^  and  damaging  the  hedge-rows,  &c.  The  Court  observed, 
that  though  there  was  no  case  of  this  sort  upon  a  tenancy  from 
jaar  to  year,  yet  the  principle  applies  equally  to  such  a  tenancy  as 
la  %  lease  for  a  longer  term.  The  Judges  have  uniformly  said  in 
■fldcm  times  that  a  tenant  from  year  to  year  must  treat  tlie  farm 
in  a  huaband-like  manner,  according  to  the  custom  of  the  country ; 
mL  the  Court  must  give  its  aid  equally  in  that  case,  with  the 
qaaliicntion  that  he  is  not  to  remove  any  thing  except  according  to 
the  suitom  of  the  country.  (/) 

(«)  (Sty  of  London  ▼.  Grejme.  Cro.  Jac.        {d)  Bonnett  v.  Sadler.  14  Vm.  5t6. 

(e)  Lord  Courton    r.  Ward.     1   Scb. 
(^  Colo  T.  GieoDO.  1  teT.S09.                 and  \M.  Rep.  8. 
(r)  Cole  ▼.  Fonrtk.  I  Mod.  95.  (/)  Oniilow  r. 16  Voi.  173. 

Z 


^^fifftfl^flff^f^l^  machine  had  been  put  up  by  tlu-  tenant  UhH"*! 
}liiyf^^jtQd|rf|rp  capable  of  being  rcmoTtd  without  cither  injiihug 
^pt)|f^.{ll^qf  .tl^  Diachine  or  the  building,  and  had  been  usualljr 
jtjllnf^fai^mefi  .tlw  outgoing  and  iiicoining  tiimnt :  held,  that  thnf 
fffffi,_iblt>.gpo^  upd  chattels  oJTthe  outgpijiK  tenant,  fwr  wt^^ 
j]^i^.inwituiatftmr.(a)  ,  „  .,    ^.,,.. '.",ii  „i  ti -j 

t,„..>:-[0<e«lK».iritb  respect  to tunbec^lbUcnKiigl^ 


fi^cTi'Oir'H.'  -Cf  Comrnm  of  BHotxn  }  wherein  of  Wwd. 

,1  ppiwtnyrf  WtafWayOr  eatouvierg,  that  is  necessaries,  or  ]natenal% 
(from  tatoff^Tt  to  furnish,]  is  a  liberty  of  taking  net-t;iMar}-  wood  Cur 
tbet-IHII  wd'ftnilitBTa  of  a  bouse  or  farm  from  oiT  another's  eatale. 
\ENlacnr|i  ■■!*  time  kinds  in  law,  and  are  incident  to  the  estate  (^ 
mmjnteoaiit)  wlwtibfer  for  life  or  years;  but  not  at  will,  for  ■« 
nitktt  IB  too  nmn.  <6) 

Gnotee  for  ytan  of  the  raogcrridp  of  •  fonst,  k  Ml « 
flftof^n  M  a  iaowit  for  years,  (c) 
:.i;ifni9  Saxoo  mwd  Ix^,  (A)  which  signifies  allowance  or  comptBM- 
tiab,u  uaed  lyuii  ais  synonymouB  to -the  French  eatiofMra,  «iiJ 
ifcOTfbfB;  hnjwe  bote  is  a  sufficieait  allowance  of  wood  to  buil4  tf 
repair  the  house,  or  to  bum  in  it,  which  latter  is  sometimes  uiUeil 
fiiwjwte;  pk>ugh<bote  and  cart-bote  are  wood  to  be  fBOflsyfltfr 
nddng  and  repairing  all  instruments  of  hu8baiidry,asplou^ii^fM 
hanows  lakes,  forks,  &c. ;  (d)  and  hay-bote  or  bedge^iieUtMjiiMl 
bt  .r^wiriog  hedges  or  fences,  aa  poles,  stjJea,  and  gat4«,,t(VjMMIi 
enoloBureB.  These  botes  or  estovers  must  be  reaMQabfe.cpeu  iti^ 
Bucfa  any  teoaot  or  lessee  may  take  off  the  land  let  ar.d 
fabai  without  waiting  for  any  leave,  assignment,  or.  a 
the,  lessor,  unless  he  be  restrained  by  special  ooveaut  toll 
tcary,  which  is  usually  the  case :  («)  for  bousfrJwti^  lu.y4)atlb'liV 
flre-bote,  do  appertain  unto  a  termor  of  commoo  rigb^  aii4ilwA9 
take  wood  for  the  same :  but  if  the  tenant  take  mora  1 
than  needful,  he  may  be  punished  for  waste.  (/) 

(a)  DarU  T.  Jonai.  t.  B.  &  A.  163.  (<f)  Wood'l  lost.  3^ 

(i)  Co.  Lit.  ItLa.  «  Bl.Com.  35.  («)  F.  N.  B.  S9.  M.  ,  ' 

(c)  Atlonwy-GBnual  v.  Laid  Blawcll,  (>']  Tenu  de  f^. 
3  Anitr.  597. 
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Common  of  estoters  cannot  be  appendant  to  land,  unless  it  be  'by 
porescription :  but  to  a  house  to  be  spent  there.  Therefore,  though 
it  be  said,  that  a  custom  that  if  the  house  fall,  the  materials  shall 
be  the  tenants,  would  not  be  good  ;  yet  when  a  house,  having  estovers 
appendant  or  appurtenant,  is  blown  down  by  wind,  if  the  owner 
rebuild  it  in*  the  same  place  and  manner  as  before,  his  estovers 
shall  contimie.  So,  if  he  alter  the  rooms  and  chambers,  without 
making  new  chimnies ;  but  if  he  erect  any  new  chimnies,  he  will 
not  be  allowed  to  spend  any  estovers  in  such  new  chimnies.  (a) 
But  a  prescription  to  have  estovers  not  only  for  repairing  but 
building  new  houses  on  the  land  is  good  ;  yet  it  seems,  if  a  man 
here  common  of  estovers  by  grant,  he  cannot  build  new  houses  to 
hftve  common  af  estovers  for  those  houses,  (h) 

By  a  grant  to  a  ranger  of  a  forest,  of  all  wood  blown  down  or 
Arown  down  by  the  wind^  and  all  dead  wood^  and  the  boughs  and 
hranches  of-  trees^  and  wood  in  the  said  forest  cut  off  or  thrown 
down,  branches  cut  from  trees  felled  for  his  Majesty^s  use,  do  not 
pan.  (c) 

A  ranger  of  a  forest  cannot  cut  timber  for  estovers,  without  the 
tieirof  the  regarder,  even  if  that  office  is  vacant,  where  he  has 
ttdten  no  pains  to  have  it  filled,  (d) 

It  may  not  here  be  superfluous  to  explain  the  meaning  of  the 
teanJM  appendant  and  appurtermnt  (e) — A  thing  appendant  is 
that  which  beyond  memory  is  belonging  to  another  thing  more 
Witfdiy,  which  it  agrees  with  in  its  nature  and  quality.  Therefore 
aeonftnon  of  turbary  may  be  appendant  to  a  house  -^{f)  for  a  thing 
ilioorporeal  may  be  appendant  or  appurtenant  to  a  thing  incorporeal ; 
bM  a  thing  corporeal  cannot  be  appendant  to  a  thing  corporeal,  as 
faiid  cannot  be  appendant  to  land  :  and  common  appendant  must 
be  by  prescription,  for  it  cannot  begin  at  this  day.  (^)  A  thing 
iippurienani  is  that  which  commences  at  this  day ;  as  if  a  man  at 
dns  day  grant  to  one  common  of  estovers,  or  of  turbary,  in  fee-simple, 
to  bum  in  his  manor ;  and  if  he  make  a  feoffment  of  the  manor,  the 


(•)  Co.  lit.  121.  b.  F.  N.  B.  180.  C.  b.        (f)  Attorney  General  t.  Lord  Stawel 

Lattrel's  Case.    4  Rep.  86-7.    Brown  and  Ante,  592. 
Tucker*!  Cue.  4  Leon.  241.  (d)  Id.    Ibid. 

(ft)  Countess  of  Arundel  v.Steere.  Cro.        («)  Co.  Lit.  121.  b. 
Jac.  25.  F.  N.  B.  180.  H.  (/)  1  Roll.  2,50.  b.  .^6. 


(c)  Co.  Lit.  121.  I). 


^  '    Of  Ctf^g^ioJ- Estovers ;  [Chdp.  pt,-i 

<WflWfrJj'Wft!PW»)l**l>e  ftpffi»-  (a)  Common  appurtenant  ihcK^  , 
Ion.  U  ■•'■''"'*>'''■  b;  «n  existing  grant ;  as  well  aa  by  preftcriptiai^^  I 
^IwlM'TWyi^ WilU^i^gWiJ.  and  a  right  of  common  by  preac^ip,  \ 

nnAoWft?P«)#^,?#)|l»eWtf*Wa"'y  tenants  of  a  manor  having  gar^ 
dtiu,  fontU  of  thoT  CUttomary  tenements  respectively,  hitvinb 
'WOTWMllfly,;^V!M>¥WSl'Yff«  their  tenants  and  occupiers,  dgft^ 
*l!^fP»jn^  9W!W^***J  ■fi^  *  waste  within  the  manor,  tol>e  uae|L 
\gron,t^.l^^;9H«t9fU;9  tppements,  for  the  purpose  ofmqjnn^ 
flS^-,'WPfWV,.*«W,J^.»^  '^-^  5«r(/««,  p«r«-fe  o/  the  «Mg 
rfi|fBffi£in9^j!«r,,j40.^,fpf^^  //(creo/,  ««/(  turf  cm>er«d  wi^ 

f)>iMW^  fi^  H))^  tiqiet  of  the  yrar,  as  often  and  in  si;ch  quiuttitj  if 
.ai9if^0n]M»>WiP^  "-  ***  '"  ^^'^'  **■  "^c'^g  indefinite  and  u^ 
yBtUffiiro*  4*IWti"  nr,  tl*,common :  and  so  is  a  ainiilar  cuatoq,! 
^  tsMivW  VBfiyiag-fadi  turf  /ur  the  purpose  of  making  mJL 
^gyiiKJW'Mft!A<M4v-««4  M(>V*>t^  »"i  o/.  aw^  /o^  '*«  M?"!.!^ 
jji^n^piif  .)^,au(4i,  c^■blOlalry  tencm  ,,;J 

iil^ihP'VD'l^tU'*^^'^^''^''^  **>  wl)ii:h  a  right  of  common  was  aifo^KeC 
lfgp^T(1fffl4^tl^.]d|rd  hj  ittfeilure ;  he  regrantcd  it  as  a  copjs 
if^^0^tfitifippurttmuu»t,  it  was  held  that  having  always  coih> 
timieddemiaeftble,  while  inthe  handsof  the  lord,  it  wasacust«c^^   ^ 
tcptCBfjgftf,  <pd-M  nicli,  was  stall  entitled  to  right  of  common.  (cQ,.       1 

jj^ff^nef^.ean  he  no  apjKover  in  derogation  of  a  right  of  cotninon  of 
turbary.  At  common  law,  the  lonl  might  approve  against  com'ncn 
of,p«tgi«»ppendaiiL(e)  ■.■■.'. -Mf 

,,  "Th/f  lord  may  have  the  land  of  his  tenant  comnum  umq  ' 
a^AWV  lifitpemea :  and  occupiers  of  landmay,  by  ciufajn.' 
tigl^tJueli^wt  toio ;  (/)  though  inhabitants  ciuuiot;  for  inha,_ 
is..too  v^^ue  a  desaiptioD,  and  extends  to  many  othery,  bafaes 
actual  occupiers  of  houses  or  land-  (3) 

If  a  man  have  common  of  estovers  in  jthe  wood*  of  anpdwr. 
h^  who  is  tenant  and  owner  of  the  vood  cu^  down  all  the  worn 
v{t^9ught  to  have  the  estov»«  shall  not  have  an  actsouof  _init||| 

M  SacbemiU  v.  PorUi.  Fortsr.  Cn>.         (i\  GnntT.Giuutw,  ilTsMi^^a!*', 

Cr.  4Bi.  ,  (>)  F.  ».  B.  ISO.  6k  -  ■"  ■"'Tf  [ 

(»)  FoUet  V.  Tnxka.  ^Ld.B^m.  1186.        (f)  Bmd  t.  SImk^'  'i  A-'K^W*- 

(0  Wii«ni  T.  wiu«,  7  jMi,  111.         Am*  io3.  " ' '  'y    .''w  T? 

(d)Bridg.rr.Fori,3B.m.itAia.lM.      .  ,      '"riV «Xs  fU   ' 
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but  diall  liave  assize  of  his  estovers,  (a)  Trespass-  also  would  lie 
abd  be  a  better  remedy,  {h) 

Tenant  for  years  cannot  maintain  trespass  de  bonis  aeporfatis  for 
timber  cut  down  on  the  demised  premises,  (e)  The  legal  property 
vesting  in  the  reversioner,  who  alone  can  maintain  trespass  for  an 
asportation. 

If  the  tenant  who  hath  common  of  estovers  shall  use  them  to  any 
other  purpose  than  he  ought,  he  that  owns  the  wood  may  bring  tres- 
pass against  him  ;  as  where  one  grant  twenty  loads  of  wood  to  be 
taken  yearly  in  such  a  wood,  ten  l6ads  to  bum,  and  ten  to  repafr 
pales;  here  he  may  cut  and  take  the  wood  for  the  pales,  though 
thej  need  no  amending,  but  then  he  must  keep  it  for  that  use.  (d)  - 
'  So,  where  two  elms  were  cut  down  for  the  purpose  of  repairs, 
one  of  which  only  was  used,  it  was  said  that  although  that  tree 
#Iiich  was  not  employed  [and  which  had  been  felled  five  years] 
was  more  than  sufficient  to  repair  the  house ;  yet  seeing  that  the 
tenant  cut  it  down  for  that  purpose,  and  peradventure  did  not 
know  what  would  serve  for  that  purpose,  it  was  ncVt  any  forfeiture'; 
ibr  it  had  been  judged,  tbat  wliere  one  cut  down  wood  to  tnake 
hedges,  and  used  the  greater  part  thereof  in  hedging,  yet  for 
tiie  rest  that  was  cut  down  for  that  purpose,  no  tithes  shall  be 
paid,  (e) 

Tliougb  the  tenant  may  cut  down  and  take  sufficient  wood  to  itv 
pair  walls,  pales,  fences,  hedges,  &c.  as  he  found  them,  yet  he  may 
not  do  so  to  make  new  ones.  (/) 

The  tenant  may  cut  down  dead  wood  :  and  it  is  not  waste  to  fell 
leascHiable  wood  which  is  used  to  be  felled  every  twenty  years,  or 
wi&in  that  time ;  (g)  but  oaks  cannot  be  said  to  be  seasonable  wood, 
wbidi  are  passed  the  age  of  twenty  years ;  but  by  a  custom  in  any 
place  where  is  plenty  of  wood  (timber),  oaks  under  twenty  y^rs 
nay  be  seasonable  wood  ;  and  such  custom  may  be  alleged  in  the 
wood  itself,  (h) 

Where  the  bailiff  of  a  manor  assigned  to  a  tenant  in  Aprils  pur- 
suant  to  the  terms  of  a  lease,  a  tree  for  house  bote ;  the  bailiff*  was 

(•)  r,  N..B.39.  A.  Ibid.  178.  F.  d.  115. 

(A)  Aflhmondr.  Ranger.  12  Mod.  378-9.  («)  East  t.  Harding.  Cro.  I-Hiz.  498-9. 

.((c)  Etsos  t.  Evans,  t  Campb.  491.  and  (J)  1  Inst.  55.  Wood's  Inst.  5S5. 

s«Ben7T.HeaTd,Palm.327.Cro.Car.f4J.  {g)  F.  N.  B.  59.  M. 

S.  r.  Wafd  V.  Andrews,  3  Chit.  Kep.  6^6.  {h)  Ibid.  D. 

(i)  Robert  Mary's  Case.  9  Rep.  113- 
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•dtadklj^iUmfDAMy^yaBit'tlic-  tenant  cut  dowD  lius  tree  iu  OcteimR 
HM  ^nfldcntJeHttBrij^  and  that  tlic  tciumt  was  entailed  lii  fuH 
die  trae  in  CMobw.  (a) 

-•lO'^^t^mtt.flla^laut'dM'iindern'ixid  (3Tomng  iinder  tlu>  ^tvot  weods 
;aMi||dftlR(lMbr.(l^  lllltif  thtrt' be  not  any  tall  wond,  llivu  tie«anBOt 
xiM4hm'oadeEw6oi ;  (e)  (or  where  waste  wan.  I>r(>tiglit  for  boppmf  , 
Iwwt liyyfc^ trofrf  arfHkjand  twenty  ebuit,  on  deuitirrKr  it  vriual-  . 
jllll|0BdlJ(».'1b*'pUiitf.*   It  hae  howertr,  nutwithstaoditi)^,  btw 
ifmU.t»immgood  ivuMu,  that  copyholders  in  ke  shall  have  tb 
thiyihgi  mipdimgcn,  -and  tlie  lord  caiioot,  in  sucb  chst,  cut  tk 
.tnesdown,  for  lli«t  would  deprive  the  copyholder  of  the  futuie 
~k^png!t.'>-ii[F«lki9m  4   pollards  arc  gucb  trees  a«a  hav«  bveo 
iwhwUr'niffi^  -tfitrefiire  di&tingtii^ed  from    timber   Ue«s.<(Q]  , 
■JlaA^i^mhe^yitmAni.  that  by  tlie  coiDmon  law,  a  copyholdtf  < 
tail^lMttiaff'ihB'Under  bnighs,  for  eudi  lopping  cauikut  cause  anf 
WMte.{aJ  ^  "  -     •- 

?tii  TJun^itibe'lanBcr  hath  of  coiiunoii  right  oaks.  eJni,  a^i,  &c.  &r 
■KfMiiiiif  tfaerhoiue,  nd  underwood,  liic.  for  iiiclosures,  and  &m^    . 
tgilt  itwdudt  te  otnnoC  cut  either  oaks  or  ash  fur  tire-waod ;  Iwl    i 
^A^watAOgwIilbe  iigt  at  acves  years  is  not  waste  (/) 
ihiJSofMgtvak.iamhtt  mul  exchange  it  for  o]d.for  r^iairs,  isiUt    I 
^flriHUnidte  right  of  etrtoTers.  (9)  ,  ^.j.^    J 

ur  -ilfa.iBBB  cut  wood  to  burn,  where  be  hath  sufficient  dead  waA    \ 
it  it  waste,  (c)  J     ■jiui 

.1  A  rector  may  cut  down  timber  for  the  repairs  a£  the  pvnHPgt- 
iMHuB^'fV  of  the  chance],  but  not  fw  any  cominoa  purpoae  jjal<' 
it  bft  the  ouatom  of  the  country,  he  may  cut  down  undi^iKif^fr 
.any  fMupoae,  but  if  He  grub  it  up  it  is  waste.  Hamaf  ^ii^i^ap 
timber  likewise  for  repairing  any  old  pews  that  belong  tv.tbMV' 
tpry:  aad  he  is  also  entitled  to  botes  for  repairing  barna  anfliMt- 
.  houaea  bdongiog  to  the  parsons^.  (A)  And  a  pancn  or  j^ytjqriwf 
shall  have  a  writ  of  waste  upon  their  lease.  (>)  .     ,  .,.-„  iji^i 

It  is  true,  that,  the  first  owner  of  the  inheritance  in  a^fnt^ 
h»ve  timber  blown  down,  but  as  an  estate  in  cODtingencf  i^  V 

(■>Co<utMU7*.  Fiiher,4.BiBs.3.  '     (/)  F.  N.  B.  59.  N.  1.    ,, 

'    <t4  F.JF.B.eo.£.  Ot>  Aturney-Gww*!*.  LwiiSIMA 

tii}F.«.B.59iH.      ■  SAiulr.eoi.                                       r- 

(d)  Sobf  T.Hatiia. Plowd. 409.  (h)  Stncbj t.  Fihmh.  B  AO. >tf-' 

(()  DM*biid«e  T.  Cocka.  Cro.  Elii.  361.  (i)  F.  N.  B.  CO.  K. 
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ortkfty  and  the  txeeB  must  become  the  ptopeacty  of  lomebody,  there- 
fefetbe'tfrst  reinamder*niaji  of  the  inheritance  in  being  takos' 
them,  (a) 

•  ''So^  with  respect  to  the  case  of  a  copyholder,  who  has  only  a  pos- 
atmtwy  property  in  the  timber  trees,  of  which,  if  severed  from  the 
fmdiold  by  tempest  or  otherwise,  the  property  will  be  in  the  lord ; 
aad  a  custom  for  the  tenant  to  claim  such  trees  would  be  a  hard 
and  BO  likewise  of 'the  materials  of  the  house.  (6)  In  either 
being  things  annexed  to  the  inheritance,  the  severance  shall 
transfer  the  property ;  this  therefore  is  to  be  understood  as  of 
a  ODpyhalder;  not  of  inheritance,  (c) 

FcMT,  as  to  a  right  to  cut  down  timber  by  custom,  where  a  copy- 
holder hath  the  inheritance,  and  where  his  successor  comes  in  by 
his  nomination,  there  such  a  custom  may  be  good :  (d)  but  a  cus- 
tamfor  a  copyholder  for  life  to  cut  down  and  fell  trees  was  held  not 
to  be  good,  unless  it  be  to  build  new  houses  on  the  land,  (e) 
'■■  A  custom  that  every  copyhold  tenant  may  cut  down  trees  at  his 
wQl  and  pleasure,  is  unreasonable  and  void,  for  then  a  tenant  at 
will  might  do  it ;  so  it  is  for  a  copyholder  for  life  to  do  it;  and 
one  of  the  reasons  given  is,  that  the  succeeding  copyholder  would 
Mt  have  wherewithal  to  maintain  the  house  and  plough,  which 
intimates,  that  a  copyholder  may  cut  timber  to  make  repa- 
j  and  the  rather,  because  permissive  waste  is  a  forfeiture  in 

Wm.(/) 

'  The  lord  may  cut  down  timber  trees,  leaving  sufficient,  and  the 
ettMom  to  cut  makes  no  alteration ;  for  it  has  been  resolved,  that 
cvcsrjr  copyholder  may  take  trees  for  house-bote  of  common  right ; 
i0  tiiat  the  laying  the  custom  seems  to  be  only  by  way  of  cau- 
tbn.(j) 

The  right  of  the  lord  to  take  trees  on  a  copyhold,  perhaps,  is 
rendered  somewhat  doubtful  by  the  reversal  on  error  brought  in 
parliament  of  the  judgment  in  the  case  of  Ashmead  against 
Bmtger,  (A) 

(•)  Girth  r.  Cotton.  3  Atk.  751-5.  (/)  Gilbert's  Tenures.  237.  Powell  v. 

(&)  Anon.  11  Mod.  68.  Peacock.  Cro.  Jac.  30. 

(e)  Anon.  Ibid.  95.  {g)  Gilbert's  Tenures.  239. 

(4)^  Roekej  v.  Huggens.  Cro.  Car.  220-  (/t)  11  Mod.  18.  S.  C.  12  Mod.  378.  S. 

221.  C.  Snlk.  6.18.  S.  C.  Holt^  162.  S.  C.  Com. 

{€)  CounteM  of  Anmdell  ▼.  Steeni.  Cro.  Rep.  7 1.  8.  C.  1  Ld.  Uaym.  obU 
Jac.  26. 


"  ^  Of  Cootmofl.of  timers ;  [Chtfi.. 

]i.XiwJl9l^iif>^'^;t!>»>"^li^D"  t^il  to  vnter  on  s  i^opjIinU 4^ 
,ii)|:)f!^7{Uan*'aivl<  cut'tinJjer  few  hu  ovm  ime,  leaving  nufficwDtkt 
bptee  ^d  ^toveE»,  if  tliere  be  iio  custiHu  in  the  manor,  (u) 
^  .Jfijscleat  that  a  copy  holder  may  take  tlie  iieceaaary  estOvteM 
lioteAOD  bis  copyhoUl  without  a.  epccial  cutitom.(A) 

But  Xa  enable  him  to  take  tiieui  otx  otker  Imtds,  a  special 
must  be  shewn,  (t) 

.-^a  a  tenant  for  life  has.a  right  Ut  what  may  be  suffick-Dtfinif^ 
pws  and  botes,  care  must  be  taken  in  felling  timber  tO' 
enough  upon  the  estate  for  that  purpose;  and  whatever  darai^i 
done  to  the  tenant  for  life  un  the  premises  by  him  held  fur  life, 
Nune  ought  to  be  made  good  to  him.  (e/) 

<£sto\ers  may  be  granted  in  fee,  and  in  a  grant  of  estoren 
.  grantur  may  take  the  trees  with  the  grantee.  But  underwood  iM 
thing;  of  inheritance  and  perpetuity,  and  may  be  granted  in  fee  I] 
cqipy  of  courL-roU,  and  will  support  trespaas  quare  clawsum  frt^y 
im  in  such  case,  the  grantor  caiuiot  meddle  with  the  wood%  M 
ca^  lu«  lesaee ;  for  he  hath  entirely  granted  the  iinderwiiodii'afli 
nqt  eatpvers  or  so  many  luaik  of  wood. — A  grant  may  be  audvif 
a  person  by  a  deed  to  which  he  is  no  party,  (e)  in 

if  the  lord  of  a.  manor  eut  down  so  many  trees  as  not  tobsM 
sufficient  estovers,  lits  copyluilder  may  bring  trespass  against  l^ari 
aad  recover  the  valuta  of  the  trees  in  damages;  and  even  ^thelmd 
le^^  imfficiaat  estovers,  yet  he  shall  recover  special  damagoi^iJifaDi 
for  the  loBs  of  htt  umbrage,  breaking  his  clowt  treading.  dumtJiW 
gt^^f,h^  be  the  tenant  had  the  same  cuatiHDary  or  ponaiawyiB- 
tei^in  tbe  trem  that  he  has  in  the  laDd4  and  if  thaikfedUkfi 
mjniAft^uttreee,  hie  business  is  to  compound  with  tb^trnvUdfi'l 
[Btft tBA^AiAmead  t.  Ranger,  ante.]  ■  ■  ■<   -muah^ 

iWhenhj  agreeatent  dated  1656  between  the  iotd'anAmft^ 
teamtSiof  customary  tenements  within  a  manor,  the  tmnta  CMih" 
nanted,  that  they,  their  heirs  or  assigns,  would  uot.cut  doFDwiMf)" 
oTrdUpoae  of  aay  wopd  standing  or  growing,  or  heresfbsr  lf>0m  . 
ot.ev^t  without  the  lichee  of  the  lord,  and  the  kyd  coiijjwMyiil 
to  set  out  yearly,  upQn  request  of  the  tenant  sufficient  J^uAt 

(a)  Wiiit0ChiiichT.HidiniTtlry,4MMiU    Se6-B.  '     Jtt 

Mi^.flUKia\*B.>tfl.S.C.  (0  UMv.TtjiOT.  Cn>.  Elifc.«f,!,l  M] 

(e>.(fjfWi]^fpM^-tR^.31,  Bua,»J.Pies.8.C.,:  I-   ,  :  ,..,KjrilW«i' 

(d)  Bmnek   *.   Wlutfi«lct.  3  P.  Wmi.  .     ^    -     .  ,■,■.,!  '^' 


or  assigns^  should  }dttnt  anj  wood  ujkHb.  Ae^fatfM'fABiiki^^ 
dmdd'bfrlawfidfor  tbem  t6  cut  down;  tr^'^d  ffiiifpdMe'^df^HW 
any  such  wood  for  repamng  dieir  housed  &e.  6t  fi^r'^V'ts/l^  iSi^^ 
iHiuwMiy OBBCB  without  distorbatiee  cf  lli^lOFd;- U 'lni§  Md'tlkt 
the  defendant,  who  was  tenant  of  one  of  the  custotnary 'tt^^iirtiti^: 
oonpoBedm  tiae  abore  agreement,  wils  not  entitled  withbtrt  Hoefice 
of 'thm  lofd  to  cut  down  cmd  seU  wood  which  had  been  plunted^bn  iffl^  * 
by  a  tenant  rinCe  the  agreement ;  a^  th«t  having  so  tdfei)!^  * 
might  maintain  trov«r  against  him  for  the  wood,  (tk)  "Aiid 
evidence  that  the  tenants  of  the  defendantV  estate  for  thirt^'yelEhi' 
aad^  upwards  had  pubficiy  and  without  interruption  from  tii^'knti; 
aad  with  his  knowledge,  cut  and  sold  the  planted  wbbd  on  tlifeefeltiKt^ 
inf  iavgfe  quantities,  was  h^M  to  be  admissible ;   but'  evidehtie^  bf- i'e^' 
puUiicm  that  the  tenants  of  defendant's  estate  had  the' li^t'W; 
cotdngaBsd  selling  planted  wood  was  inadmissible:  (6)    -  •*  ''"^  ^'  '^^'^ 
t^he^lord  cf  a  manor,  as  such,  has  no  right  without  il  ctiiMIA^  Mi ' 
ealnr  upmi  the  copyholds  within  his  manor,  under  whSch  ^h^'kiM^' 
mines  and  veins  of  coals,  in  order  to  bore'fbr  and  work  tiief' WffilS,  '^ 
aad:  the  copyholder  may  maintain  trespass  against  hith  ftt^io. 
damg.(e)  ..-■>■■.).•  .cirin.. 

iiAiid  a  court  of  equity  will  grant  an  injunction  for  li  c^pyKBRM' 
to  nstivin  the  lord  from  opening  a  mine  without  a  specid'c^itstdiff, 
boll  not  to  stop  the  working  of  a  mine  already  opened;  (if)      '  -'-^  -* ' 

But  an  inclosure  of  the  common  by  the  lord  mAy  be  nOr''intei^<^  < 
ruption  of  the  tenant'^s  enjoyment  of  their  common  of  eslover?  t^  nny,  ' 
pidbably  it  may  be  better  for  such  inclosure.  If  indeed,  by  isfitfJi'  ' 
inclosure,  their  common  of  estovers  were  affected,  or  they  v^ei*  ttit' 
terrupted  in  the  enjoyment  of  it,  they  might  certainly  bring 't}i4(r 
action ;  and  the  lord,  in  such  case,  could  not  justify  such  indoMM- 
in  prejudice  to  those  rights,  (e)  •     '      '"'■■••' 

If  the  lord  of  a  manor  plant  trees  on  a  common,  the  commoAl^r"  * 

has  no  ri^t  to  abate  them,  though  there  be  not  a  suficiency'^kft;  !'- 

.-.   If-.,    'j-   or 
(«}  Blacken  v.  Lowe,  2  Maule  and  Sel.    13  Ves.  236.  17  Ves.  281.  S.C.  Plajer  r. 

494.  Roberts,  W.  Ion.  f  4».        1  '    '  '       ) 

(6)  Id.IUd.  (e)  Shakspear  r.  Peppfcx.  « Tl  "R.W^!  "' 

(c>)  "BokrtuB  ▼.  Tajlor.  10  Kant.  189.  and  748.  Fawcett  v.  Strickland.  WjUei/:^aiiiSl 

Me  Whiteeharch T. Holwoilby ,  19  Ves.  214.  see  Badger  v.  Fofd,  3  Bam.  ic  Aia;'15i. ' 
(rf)  Grej  T.  Duke  of  Northumberland,  '  '    '■  ^"""''  ' 


..I 


M6   -  Qfi^^iUlmentt.  [GHilpjlX: 

Ul  WBiimi^zmbyitmliimt^    Bat<if  the  lord  »>  plant  as  to  (Iratroy  lb* 
mmiiitmi/'Ma^maiMai.maiidthe  ccmsidcred  as  a  nuiinnce,  aod  iht 

li  EbA  dHlbrtktl  aaan  to  fa^this:  if  the  lord  of  thi;  maDur  nnkc 
■■hldgnoiMii  <hBi OanaBOB,  or  do  any  other  act  tlmt  entintiy  isi- 
•bidetithsiCOibiilomi.jfaniBCKarciaiiig  his  right,  the  latter  nw  do 
iilnliiiiil  11  nnnfiMij  tn  \(t  him  n  IT  into  the  common;  butiftbt 
niiMHMr  0aiL0Bt^lit.tbefoiiiiDon,  and  enjoy  it  to  a  certain  cxlmt, 
iailUbfightib»aiBraL;'d)rid^^d  by  the  act  of  the  lord,  in  that 
nwnilili  ninnflj  k  bjr  an  aetiim  on  the  cuse^  or  by  on  ossim:',  uid  be 
aaapwtamirt  hwri^  by  jay  act  of  hiM  own.  (A) 
>irTlwloidaC*tltMlprqu,yd(tanyactonthecommun  providMlbedo 
not  JMHtlwyf  thorightocf  liw comrimners, therefore  prima  faAht 
JHVJhjfj^taplMt^treei  tb9«;  by  the  aUtut^  of  Mertun  be  ma; 
■||Hli»(i.llgMlWt  bii oomilwiiigl,  leaving  aufiiciency  ofcooimcia:  mi 
meh  Hl'act  do«B  Bem  prmm  fade  to  contravene  the  rights  of  tJu 
,If  (h  nuty  flndiMe  a/(^fjon  he  may  plant  treo»aotiit 
i  1iut,if  Iwdo  either  of  these  acts  to  excess,  and  dooot 
leftTs  K  miS&aeaejf  the  commoners  may  bring  on  action  a^ainrt 
^H»*  ^ut.ia.qrder  to  iMuntMii  such  an  action  against  the  tord^ltlK 
Ngnbqana  must  tbow  that  there  was  not  a  sufliciency  of  cokubm 
leJt.  Flantii^  trees  maybe  a  benefit  to  the  common,  tliuyuif 
«ii»d  flhcitfa*  to  the  cattle  there ;  and  it  will  be  taken  for  grastni 
that  the  lord  may  plqnt  trees,  until  the  commoner  shews  that  mA 
plaating  preventu  his  enjoyinj;  his  right  of  common  in  so  anipleaul 
beneficial  a  manner  as  he  is  entitli-d  to.  And  tliis  decision  is  mod 
ctrnvenieot  to  the  public:  it  is  better  that  the  comnxmmiAi^ 
bring  an  action  on  the  coae  against  the  lord  for  this  mpppuul  ■fl' 
to  his  right,  than  that  he  should  bectMne  the  judge  in  hia  omk  MM 
and  abate  the  nuisance  himself,  (c)    And  see  ante  108^        .,inj  Jiii    . 

Section  III.   0/ EmblemerUs.        •     i  ! -' 
The  word  emblements  is  derived  from  the  French  emUoMMf  if 

(a)  Kiib;  T.SwlgTove,  3AnHr.S9t.6  (e)  Sul^roTe  f .  Kirbj',  6  Doinf.  &  A* 

DnnT.  ud  EaM,4S3.  t  Bo*,  •nd  Pul.  13  489.  pn-  Atkunl  J.I  Bm.  Ic  PiLlS'-'' 

8.'C.liiemr.  in  Enw,   uid  us  CoopW  V.  H»iil' ' 

(»)ahikeipMr  T.Pspptn.  6T.  R,T4t-  Bar.  359.  S  Wila.  51.                    ' 

7*e.  Fiweelt  ».  SlridJaud.  WiUefc  ST.  ■  '  ■ ' '. 


a/ktU  lU.O  Of  Emblements.  847 

bUj  com  spruDg  or  put  above  ground,  and  strictly  signifies  the 
ptofila  of  sown  land ;  but  the  doctrine  of  emblements  extends  not 
only  to  com  sown,  but  to  roots  planted  or  other  annual  artificial 
prafita  (a)— Hops  growing  out  of  ancient  roots,  hare  been  held  to 
belike  emblements,  which  shall  go  to  the  husband  or  executor  of 
the  tenant  for  life,  and  not  to  him  in  remainder ;  and  are  not  to-be 
compared  to  apples  or  fruits,  which  grow  of  themselves.  (6) 

But  it  18  otherwise  of  fruit-trees,  grass,  and  the  like,  which  are 
not  planted  annually  at  the  expense  and  labour  of  the  tenant,  but 
mte  cither  a  permanent  or  a  natural  profit  of  the  earth :  for  when  a 
man  plants  a  tree,  he  cannot  be  presumed  to  plant  it  in  contempla^ 
tioo  of  any  present  profit ;  but  merely  with  a  prospect  of  its  being 
iisefiil  to  himself  in  future,  and  to  future  successions  of  tenants,  {a) 
It  shall  be  intended,  prima  faciei  that  the  property  of  the  com 
is  in  die  owner  of  the  soil.  But  the  public  beidg  interested  in  the 
pfenduoe  of  com  and  grain,  (among  other  reasons  for  the  rule,)  em* 
hleomta  go  to  the  executor,  and  not  to  the  remainder-man.  (c) 
;  if  Ja  aome  cases,  indeed,  he  who  sows  the  com  shall  have  the  em^ 
UBOimtay  in  others  not. 

•  I  ilf  tenant  in  fee,  or  in  tail,  or  in  dower,  die.  after  sowing  the  com, 
ad  before  severance,  his  executor  or  administrator  generally  shall 
hoe  the  emblements,  (d) 

Tenant  for  life,  or  his  representatives,  shall  not  be  prejudiced  by 
tny  sudden  determination  of  his  estate ;  because  such  a  determina- 
liott  B  contingent  and*  uncertain. — Therefore,  if  a  tenant  for*  his 
wn  life  sow  the  land,  and  die  before  harvest,  his  executors  shall 
hive  the  emblements  or  profits  of  the  crop ;  for  the  estate  was  de- 
tvnfaed  by  the  act  of  God,  and  it  is  a  maxim  in  the  law,  that 
icfiw  Dei  neminifacit  injuriam'     The  representatives  therefore  of 
^  tenant  for  life  shall  have  the  emblements,  to  compensate  for  the 
labour  and  expense  of  tilling,  manuring,  and  sowing  the  lands  ; 
^  also  for  the  encouragement  of  husbandry,  which  being  a  pub- 
lic benefit,  tending  to  the  increase  and  plenty  of  provisions,  ought 
^  bave  the  utmost  security  and  privilege  that  the  law  can  give 
•Me) 


(«)  S  Bi.  Com.  .193.  Beck  v.  Rebow.  1  P.  Wms.  94. 

(&)  Uttham  V.  Alwood.  Cro.  Car.  513.  (W)  Com.  Di)?.  tit,  Bienfl^^G.^.) 

(r)  Pearle   v.  Bhflges.  2  Saund.   401.        (e)  2  Bl.  Com.  193-3. 


TfWertfore  if  a  man  sow  land  and  Ii-t  it  for  life,  and  the  leMW  fer 
life  die  before  the  com  be  severed,  his  executor  sliall  not  have  fljj 
emhlftiTeiits,  bnt  he  in  reversion ;  but  if  he  himself  bad  sowed  the 
land  and  died,  it  Were  otherwise,  (a)  '  l  — 

So,  if  teiuint  for  life  sow  the  land,  and  grant  Over  Ws  estkie,  aiff 
th^  grantee  die  before  the  com  severed,   such  grtrntteVinc'    " 
shall  not  ha»e  the  corn.  («)  ,    i  ■  ■  ■  -  -J'moiP^ 

So,  if  the  lessee  of  a  tenant  for  life  be  disseised,  and  tbeleSw 
the  disseisor  sow  the  land,  and  th»Mi  the  tenant  for  life  die,  and  m 
in  remainder  enter,  yet  he  shall  not  have  the  emblements,  but  tW 
lessee  of  the  tenant  for  life,  (b) 

So  it  is  also,  if  a  man  be  tenant  for  the  life  of  another  and  flerfirf 
qftevie,  or  he  on  whose  life  the  land  is  held,  die  after  the  com  aOini,* 
the  tenant  pur  outer  vie  shall  have  the  emblements,  (c)  '   ^ 

The  same  is  alaO  the  rule,  if  a  life  estate  be  determined  hy  dl^ 
act  of  law.  (rf)  ■-■•■I 

V  /Therefore  if  a  lease  be  made  to  husband  and  wife  during  foVtr-  I 
,  till*,  (which  gives  them  a  detemiinable  estate  for  life,  and  the  lio*'  I 
band  sow  the  land,  and   afterwards  they  are  divorw^  a '*mrt» 
tonirimonii,  the  husband  shaD  liave  the  emblements  in  this  casti*ftr 
the  sentence  of  divurce  is  the  act  of  law.  '■  '    '^ 

So  if  tenant  in  tail  give  or  grant  his  emblements  of  com  gK^widf 
ort  the  ground  ;  the  donee  may  cut  and  take  them  after  the  rffslfi' 
df^the  ttttant  in  tail,  (ti)  '  -  '  fiifi  o^ 
-'^  t^ery  one  who  has  an  uncertain  estate  or  intewmj'  W'Wltt 
aeveraace  of  Uie  com,  his  estate  determine  either  hy  llM'tte^<<inw 
(ff'cf  tt« 'law,  he  shall  have  the  emblemeDta,(V  they  itu&'iiftllAi 
eiteenUr  or  administrator  ;(d)  for,  ao  it  is  in  aU  caMM'Wg4U^ 
«bete  a  swn  bows'  land  wherem  he  hadi  such  an'CMtW^lfly' 
p(triii|M'(!oiitinue  until  the  com  be  ripe,  (e)       ■     - '^"ttm-aabp 

-But  if  the  estate  be  determmed  by  the  tenant^KMrff  Wt^rfM^* 
fbrCeiture  by  tenant  fbr  life  for  waste  connnitted; 'or'tfltf'Midtf' 
dttri^ wid0whoDd  many;  in  these  and  simBar  caMf  OKHlMV 
having  thus  detennined  the  estates  by  their  own  Mffilj'^MdtftiCV 
eiiiid^'to'6Ute  th*  emUementi.  (/)  ■ '  ■'  -'*  ** 

;,;;..  J  i :■-...;.  .    ^jlr  ■■  ...   i  ■;  inenoi  1i« 

(«)  Aaon.  Cra.Elu,4M.-        '     •  (.1)  »>p<T««h,«M;,>tf .» i»*bflft} 

(»)  Ki»TeU«.Pool.-a«.aii.4«3.  <«)  IWd.  471.  f !- .f..«l.l(n-(Sl 

(e) S  Bl.  Can.  IW-S.  if)  tn.V^^Uy:-'^  "  """^  ''' 


»!Wtei(^.        ,  .  .    -,  .r   f   .-.   ;ir| 

.The  under-temuits  or  lessees  of  tenants  for  hSe^hBYe.ihfi  «^Mn^, 
nay  greater,  indulgencies  than  their  lessors^  the.  originml  tena^ts^  j^ 
ljf(^  7be  same;  for  the  law  of  estovers  and  emblements,  vitliTe- 
gar4  tQ  the  tenant  for  life,  is  also  law  with  regard  to  hia  und^^ 
toiant,  who  represents  him  and  stands  in  his  place:  greater;  for. 
m  tl^o;^  ca^es  where  tenant  for  life  shall  not  have  the  eni^Uemc^ts 
because  the  estate  determines  by  his  own  act,  the  exception  sb^ 
not  reach  his  lessee  who  is  a  third  person :  (b)  thus,  in  the  case  of  a^ 
woman  who  holds  durcmie  mduittUe ;  her  taking  husband  is  b.er. 
Qwn  act;  and  therefore  deprives  her-  of  the  emblement^,  wbicjb^  if 
she  .be  a /me  copyholder,  the  lord  shall  have ;  but  if  she  lea^  h^. 
estate  to  an  under-tenant  who  sows  the  land,  and  she  th«n  m^n:^^. 
dib  her  act  shall  not  deprive  the  tenant  of  his  .emblements,  who  is 
a  stranger  and  could  not  prevent  her.  (c)  .     .    >  ,(< 

.With  regard  to  emblements  or  the  profits  of  lands,  sowed  ;by 
tQli(Bt,lor  years^  there  is  this  difierence  between  him  and  teqiqitr^rr 
]ij((^:  ibat  where  the  term  of  tenant  for  years  depends  npon  a  fpieiD^i 
t^ty,.(as.if  he  hold  £rom  Midsummer  for  ten  years,)  atuLi^.t^f^ 
last  year  he  sows  a  crop  of  com,  and  it  is  not  ripe,  and  cutjbefpRf; 
Mi4wmfnm:y  the  end. of  the  term,  his  landlord  duiU  have;  \%,\\4\SpT 
the  tfnant  knew  the  expiration  of  his  term,  and  therefore.  ij(  wap  b^h 
own  folly  to  sow  that  of  which  he  never  could  reap  the  pro^Syta,,i'In. 
sMf^'Case  the  landlord,  it  is  said,  must  enter  on  the.  land^  tQ  jt^e 
tbe  aoiblements.  (e)  .         ..      .v 

:.rBut  wben^  the  lease  for  years  depends  upon  an  uncertainty;  ,a^^ 
up^  Uie  death  of  the  lessor,  being  himself  only  tenant  for  life,  pr., 
b^juff^  a3husband  seised  in  right  of  his  wife ;  or  if  the  term  of  ye^Mr^, 
be  determinable  upon  a  life  or  lives ;  in  all  cases  of  this  kindf  tbf^f 
eftftte  for  years  not  being  certainly  to  expire  at  a  time  fore^^pyfn, 
bii;^  merely  by  the  act  of  Grod,  the  tenant  or  his  executo^fyMhAltt 
bl^v«  tbe  emblements  in  the  same  manner  thata  tenant  for  life  wpi44i 
b^entiitkd  thereto,  (d)  >  .  ■  .^K.i 

Not  so,  however,  if  it  determine  by  the  act  of  the  party  jhifoi^iffj^f^ 
as  if  t^umt  for  years  surrender  before  severance,  or  does  any  thing 

(«)  Bnlwer  t.  BdIitv.    aB.  &  A. .470*  (d)  «  Bl.  Com,  14$,  -    .^  .  ..  -i^  A  (i.) 

(ft)  f  BL  Com.  125.  («)  t  Bw*  Ab^ MU  >   ,    y  r.,vi>f '(.«.) 

(c)  Knevettv.  Pool.  Cro,]5lk« 463-  .;;.v;i  .^w.,  JU  2  (.) 


tifatemuWttitt'Mia'fetiMdreVln  which  ca«e  the  embloimmtB  «hall 
gBtodfele«o)^,ltadllMt(t'the-]eB>tPc,whohath  dptcnniniHlhiEestalt 
bj  hu  pwn  defiuilt  (a) 
i  tfi' fcHne^W,' bttr  ttrrtniirt  that  lessee  for  years  »hall  havettw 
cnblefaMnb  wbidi  hte'gm#nig  at  the  end  of  the  t«n&,  there  tfie 
ftajpaly  vt  t)ie  edcn'  ii  ntdl  thmsferred  to  the  lessee,  thongfa  ir  1» 
Ddt  wMnd  dolfe^  dte  ieitt.  (fc] 

If  ttBMt  at  1^  itoir  hh  had,  and  the  landlord  before  the  mm  b 
i^^'trfbefefto-hivn^Md,  put  him  out,  yet  the  tenant  shall  havt 
the  cmMementi^  aaA  tn»  hwress,  egress,  and  regress,  to  cut  and 
i)IMy>lLlM7'tbfcpn)fiib;  and  tbis  fbr  the  same  reason  npon  which  alt 
riie*  BMrt  if  wnMeHWtrfctfn ;  namely  the  point  of  uncertjunty: 
toee  Ae  taomt  eoidd  not  pMsihly  know  when  his  landlord  wnuld 
drtemrilie''ldl  wHlf  lad  tfaereCure  could  make  no  proYisMm  agaiiuC 
i*;'-— dhwitgaptmtlnlwwli^  which  is  for  the  good  of  the  pubKc; 
upon  a  rMHtauble  premmptloQ,  the  law  will  not  suffer  him  to  be  a 

So,  if  tbe  otate  at  a  tenant  at  will  be  determined  either  frf  I)u 
dhrtbar  b]r  tbe  act  of  ^  hthdlord,  he  <»■  hiii  executors  may  TBtji 
AtfoMA'Knm  b^  him^— Wbo-efore  the  com  sworn  bv  a  tenantU 
vfll  (who  die*  bc&re  hairot)  and  purchased  by  wiother  pcrwn> 
tHUKtt  be  dbtnined  bj  the  landlord  for  rent  due  to  him  Aofen  * 
MbMqteiit  tenant  {dy 

But  it  ia  otherwise,  and  upon  reason  equally  good,  where  ih' 
tMUit  himaelf  determineB  hia  will ;  fur  in  this  case  the  landknl 
■hall  have  the  profits  of  the  laud,  (d) 

So  in  the  cate  of  entry  of  tbe  lesem-  before  aowin^  tbe  laMMtf 
will  shall  not  have  tbe  costs  of  ploughing  andmanuriDg.^(e)ri£i<' 

A.  lets  lands  to  B.  tor  oinety-nine  years  detenninalde  ewUt'lih 
with  a  proviso  of  re-entry  if  let  to  tillage  without  licence;  Cliril^ 
tenant  ploughs  and  sows  in  the  life-time  of  B.  who  ities^'lMl'lK 
entry  being  made ;  the  proviso  wa«  gone,  fi»  it  conld  only  apsA 
during  the  continuance  of  the  lease ;  and  A.  havii^  neter  hlMilp 
possession  by  right  of  re-entry  tor  the  condition  Ivdccn,  'oia^^n 
DO  advantage  thereof;  and  he  who  ploughed  utd  aowod  ibeftMA 
has,  in  law  and  justice,  a  right  to  reap  and  take  the  eniUeinails.(l) 

(a)  t  Bl.  Coin.  145.  (d)  Eaton  v.  SoatU^'.  WiBniiUS.  . 

(6)  Co.  Lit.  5S.  i.B.'5.  (t)  JohM  V.  Whitlej.  p  m)»  UMfc 

to  Co.  Lit.  55.  m.  n.  4.  1  Bl.  Com.  146. 


Sleft.JIL]  Of  Emhkmevts.  8S1 

1:.  If  a  man  eater  by  title  paramount,  he  shall  have  the  emblem 
meiila ;  as  if  a  disseisor  sow  aud  the  disseisee  enter  before  sever« 
anoe.  (a) 

.'The  adraftages  also  of  emblements  are  particularly  extended  to 
the  paiochial  clergy  by  the  stat.  28  H.  VIII.  c.  11^  which  con- 
jodsrs  all  pei*8ons  who  are  presented  to  any  ecclesiastical  benefice^  or 
to  any  civil  office,  as  tenants  for  their  own  lives,  unless  the  contrary 
be  expressed  in  the  form  of  the  donation.  By  this  statute,  if  a 
{Mvaon  sow  his  glebe  and  die,  his  executors  shall-  have  the  com ; 
■qd  auch  parson  may  by  will  dispose  thereof,  s,  6.  (b) 
:  A*  grants  to  B*  that  he  may  sow  ^.''s  land,  which  is  done  accord- 
iBI^y ;  yet  A.  shall  have  the  emblements,  because  B,  hath  not  an 
iiteKst  (c) 

-  .  If  th^  lessee  for  a  tenant  for  life  be  disseised,  and  the  lessee  of 
dia  disseisor  sow  the  land,  and  then  the  tenant  for  life  dies,  and  he 
iajBemainder  enters,  yet  he  shall  not  have  the  emblements,  but  the 
lenee  of  the  tenant  for  life;  for  quicquid  plantatur  solo,  soh, 
mt4ii.{d) 

..Where  there  is  a  right  to  emblements,  ingress,  egress,  and  re- 
g^ma  are  allowed  by  law,  in  order  to  enter,  cut,  and  carry  them 
amj  when  the  estate  is  determined,  (e) 

-Emblements  are  distinct  from  the  real  estate  in  the  land,  and 
sul^ect  to  many,  though  not  all,  the  incidents  attending  personal 
chattels :  they  are  deviseable,  and  at  the  death  of  the  owner,  shall 
vast  in  his  executor,  and  not  his  heir :  they  are  forfeitable  by  out- 
lawry in  a  personal  action ;  and  by  the  stat.  11  6.  II.  e.  19, 
(thmigh  not  by  the  common  law)  they  may  be  distrained  for  rent 
arrear.  (/) 

'  But  though  emblemehts  are  assets  in  the  hands  of  the  executor, 
mt  jEarfd table  upon  outlawry,  anddistrainable  for  rent,  they  are  not 
ill  otber  respects  considered  as  personal  chattels,  and  particularly 
thoy  «re  not  the  object  of  larceny  before  they  are  severed  from  the 
gimuML(/) 

!Qf'Gleanmg.fr^\t  may  perhaps  be  as  well  to  introduce  here  a 
wmd  respecting  gleaning  or  lesing.     An  idea  very  universally  pre- 


(c)  Co.  lit.  55.  b.  {d)  Knevett  v.  Pool.  Cro.  Eliz.  463. 

(*)  t  Bl.  Com.  1».  (e)  1  Inst.  56. 

(e)  Co.  Lh.  55.  a.  n.  1.  (/)  t  Bl.  Com.  404. 
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vnlaamon^  the  li>»xr  rliiHM-H  of  tlie  rominunity,  thm  they  hweA 
r^t  bi  gluan,  dsit  ie,  to  take  from  ofT  the  hmd  thi-  com  thit  r* 
mains  theretin  bSut  the  harvest  has  been  gnttpn  in  ;  than  wU4 
notiaa  nnthing  can  \te  mure  erroneous.  By  ruvtom,  jiKlcml,  miA 
a  right  may  possibly  in  some  particular  placrs  cxirf ;  nnrf  tM 
laudable  kindness  c^  tenants  generally  induce*  the^t  tn  pt-mit  ih* 
poor  to  rullrct  (he  com  they  have  left  upon  the  land,  and  ti>  apprtfL 
priatr  it  to  their  own  uKe.  An  a.  right,  however,  it  has  no  matt 
exiatencc  than  n  right  tn  take  the  tenant's  fundtuir  from  out  c^hv 
messuage ;  and  the  pillage  in  the  one  cose  is  as  much  felony  as  w 
plunder  would  be  in  the  other :  for  the  act  i*  not  simply  b  tiv^Ml^ 
but  a  felony  ;  and  the  eompiler  well  reniemlterit  k  nRivirtion  at  M 
Old  Bailey  on  an  indictment  found  for  the  exercise  of  this  »up[K«^ 
right.  The  parties  were  tried  before  Mr.  JiBtico  Itoottr,  (if  )d 
loixtake  not,)  sl>uut  the  year  1798.  Indeed,  it  has  been  dctprmiv^ 
after  two  solemn  arguments,  that  no  such  right  exists  at  coihbWI 
law  t  whatever  may  possibly  be  the  case  on  the  ground  of  auuM 
in  pflrti<.'utftr  places,  !a)  ' 

For  though  it  be  no  larceny,  but  a  bare  trespass,  to  take  com  <i 
graaii  growing,  it  is  larceny  to  take  them,  being  severed  from  lit 
freehold,  whether  by  tlie  owner  or  by  the  thief  himself,  if  he  tera 
them  at  one  time  and  then  come  again  at  another  time  atid  Ulr 
tham.  (h) 


CHAPTER  .X. 

OP  THE  GENERAL  INCIDENTS   TO  LEASES   (cONTlNUXo)- 

Section  I.    Of  implied  Covenants  and  Agreementt. 
Section  II.     0/  express  Covenants  and  AgreeinetUi. 


Section  I.   Ofin^Ued  Covetumti  aitd-4$tix$AMli!!^ 
■   -.  ^i.-'f  I II 
Catnnujrr,  coMraet,  and  igmment,  ace  aftm  nadaMyA^pMii' 
word%  aignifyiog  an  engagement  entered  into,  by  iriiidi  con  Bff 


tttcL  L}  O/^impiied  Copenants. 

]|L^  Umaelf  uiMfer  n^  ohtigadon  to  do  «f^ 

ficom  ap  act  which,  if  done,  would  be  psejudidal  to  *t» 

^  A  coyenwt  k  either  implied  or  expressed,  it  mibnrtf  either  m 
tpr  er.jiv  ftct 

.(/ A^  iai|died  eoirenant,  or  a  coYeniuit  in  law,  la  that  whUh  the  law 
WtffMli  aadimpUee,  thoi;^  it  be  not  cxprened  by  wdrdain  thf 
dead* 

^f.iFiBr-gaM  eng&jfmfivU. — Thus,  when  one  makes  a  leaeefcr  yean 
hf^tlpe  words  ^^denuse  and  grant,^  widiout  any  express  oovenant 
Ite  9u{^  enjoymoit  ;_in  this  case,  the  law  intenda  and  omkea  such 
^^fKyrenaot  on  the  part  of  the  lessor,  which  is,  that  the  lessee  shall 
glttetly;,held  and  enjoy  the  thing  demised  against  all  persons,. .at 
Jiitf^  .having  title  under  the  lessor,  and  at  least  during  the  lesaor!*a 
JtSB^and  (as  some  think,  1  InsL  384.)  during  the  whole  tenafi(fr) 
apd  hereupon  an  action  of  covenant  may  be  brought  against  idoLia 
the  reversion ;  so  that  if  the  lieir  that  is  in  by  descent,  put  out  *4hi^ 
termor  of  his  father,  the  termor  may  have  this  action  against  him--** 
JjH  th^panty-ousting  the  covenantee  has  no  title,  the  covenantee.ii  is 
Mid»  caim^  where  the  covenant  is  created  by  law,  bring  an  aislioii 
ef  .covenant  against  the  lessor,  (c) 

'^^Jt'setms,  however,  that  under  the  word. "demise^  the  kaaee 
may  maintain  an  action  of  covenant  against  the  lessor,  for  not  hav* 
ing  sufficient  power  to  demise  for  the  whole  term,  whereby  plaintiff 
was  put  to  expence  in  procuring  a  better  title  for  the  whole 
term,  (d)  « 

But  though  such  covenant  in  law  is  general  against  all  persons 
that  have  tide  during  the  term,  and  extends  to  the  heir  after  the 
death  of  the  lessor,  as  against  himself  only,  and  shall  charge  tlie 
executors  or  administrators  for  any  disturbance  in  the  life  of  the 
covenantor,  yet  (it  is  said)  it  shall  not  charge  them  for  any  distlirb- 
anoe  afterwards.  [But  see  1  Inst  384.]  He  that  sues,  therefore^ 
upon  this  covenant  must  show  that  he  was  molested  or  evicted  by 
one  that  bad  an  elder  title,  (e) 

If  a  lease  contain  a  covenant  for  quiet  enjoyment  against  the 
and  -those  who  claim  under  him,  the  lessor  cannot,  upon  an' 


u 


(•)  B«e.  Abr.  tit.  CoT«iMmt.  (c)  S  Brownl.  161.  Cro.  Elis.  tl4 

(I)  flbtfuTqack  1€0.  Ifgnltai  v.  Maj,        (<Q  Frunr  ▼.  S1mj»  S  Cl^t.  lUff.  64^ 
9yts.S90.  («)  Sh«p.ToMh.lS7.-  .' 


A  A 


«li^fi0l^1)P«  pataiiieuiit  (iUcs  recovia-  under  tlie  im)4M4  ;COTewill 
^QBMHnlvtitU  un^^M  i^i  tiii-  wu[d  dtinise.  (a)  <    ^  i 

''rilA^tii^^^t^  covunaiit  fui'  t)iiiet  enjuyment,  comprelieuils  a  oov^r 
■ant  bjr  implication  tlmt  the  lease  sliall  be  valid  and  ticK  vud  tir 
TlWlWf  fcifor  of  Biicli  th^re  could  of  txiurse  be  no  cDJuyuieut  M  ell:  - 
wrt  |lhl>  ifWDciple  is  the  same  as  lliat  which  respecta  any  cunvu^f 
AMitofiiRJvhefe  a  man  undertakes  to  convey,  he  undcrtakeB  to  caOf 
wyiifc[f/«,geod  title  (i)  * 

'i-4Jblt.«BlKaBnt  nil  (lemixe  for  um:  of  a  pump,  and  b(e»c)>  that  Immt 
hM^aot npaired  thepump,  whcivby  lesmx  oould  not  u»e  it,  Ihm  ' 
JMJfcfJ.bdfl  the  jictJoD  lay,  J^'^"^'^  there  was  no  eviction;  bat 
Twitden,  j,  thought  otherwise,  because  on  the  word  "  denude' m 
MtHftJbliriii-ithout  ex-ictton ;  ((')  and  the  judgment  of  throe  wfta  re- 
vened  in  Ae  Exchequer  Chamber."  {d)  There  Twiadeti  says,  that 
thl  IH&RfiUring  van  a  nonfeasance  only,  and  nut  like  the  IceaurV 
■b^ipiBg  1^1  a  water-course,  or  destroying  a  wood,  in  whidi  'kttar 
ft>d|pkatsd  estovers;  and  he  there  states  also,  that  covemuitduO  '. 
oatilir1init.Dn  an  actual  ouster.  .  „.  \ 

ir'jfy.twWi'g^e  f/ie  Lund- — A  covenant  i»  implied  aliso,  on  the.pMl  ' 
■rfithtt  Imms  that  he  will  use  the  land  demised  tu  him  in  a  hu^iMiiL 
9IUl|di]w  istuiner,  and  not  unnecessarily  exhaust  tlic  soil  byoegkA 
U^  ctt  ini|Rpper  tillage :  for  the  bare  relation  of  laniUord  and  teqHt 
Wj'#.-au]i|eient  eonuderalion  for  the  tenant's  promise  to  manage* 
Cutt  W  a  luiabBodjoan-lik^  manner,  (e)      ■  ,  i  ,e« 

•,  Jt  is  Ukiewige  BO  notorioualy  the  duty  of  the  actual  oeeapattt 
repair  the  fences,  and  so  little  the  duty  qf  the  landlord,  tliat  wtdiMf 
an  ^greem^t  to  that  effect,  the  landlord  may  mainlajn  aa.  #atiff 
agninat  Itis  teoaot  for  not  so  doing,  upon  the  ground  of  tlw.liyvf 
dwetohis  inheritance  (/)  .^'^n 

■  At^ea  (to  a  declaration  against  a  tenant,  for  not  using  ipmKUt 
ia  «.lmibaBil-m(ut4ike manner^ io  r^MiriogfenG««,Sic.auht>iMpfilli 
promise  so  to  do)  that  the  feaces  becune  out  of  repair  hj  B^Mllf 
decay,  and  that  there  waa  not  proper  wood  (without. apaaf^ingit)^ 
which  defendant  had  a  right  to  cut  for  repairing  the.  fmoeiv)  '**' 
.    -  .    ■  .  .      (  ,) 

(■)  Henin  T,  Fnme,  iTuint.S39.  (d)  Id.  1  Saond.  ud  IM  t  Cbit.  B#. 

lb)  Dake  of  St.  Albuu  *.  Sboce,  1  II.    651,  (a.)      .  ,'   ' 

Bl«o.  i7«i  80.  Phillip*  *.  Fielding,  f  H.  (e)  Powl*j  v.  W«ttor,  iT.B.W3r» 
Bl.  R.  IfS.  (/}  C:bMithaDr.Hupw>u4V.li:«>- 

(c)  PmftetV.  Rjcroft,  l  Sid.  21.  319. 
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that  the  plaintiff  ought  to  have  set  out  proper  wood  ibr  tbe  |nir)KMe 
of  repairs,  which  plaintiff  neglected  to  do,  without  overrmg  any 
request  on  plaintiff  so  to  do,  or  a  custom  of  the  country  in  this 
tmpML,  is  bad.  (a) 

-  T^keep  Messuage^  ij-e.  in  repair. — So,  in  case  of  a  house  or  other 
tawment,  a  covenant  is  implied  that  the  tenant  will  keep  it  in  re- 
pair :  a  tenant  for  life  therefore  shall  be  obliged  to  keep  the  tenanf  s 
houses  on  the  estate  in  repair,  even  though  he  be  such  without 
Impeachment  of  waste :  and  such  is  the  case  even  with  respect  to  a 
teMnt  at  will ;  for  the  tenant  ought  in  justice  to  restore  the  pre- 
miiea  in  as  good  a  plight  as  they  can  be,  consistent  with  such  dete- 
ridration  as  is  unavoidable.  (6) 

*  -A  mortgagee  in  possession  need  only  keep  the  estate  in  necessary 
tvpair.  (c) 

'  ^A  yearly  tenant,  however,  is  bound  only  to  tenantable,  and  not 
tirlMting  repairs. 

'  '"'thus  where  an  action  was  brought  to  recover  damages  for  «uf- 
fering  the  plaintiff's  house  to  be  out  of  repair.  The  case  was  that 
dM^defendant  had  rented  a  house  of  the  plaintiff  as  tenant  at  will 
Ht  SI/,  pe^  €mn,  which  he  had  quitted :  after  the  defendant  had 
given  up  possession,  the  house  being  found  to  be  much  out  of  re^ 
^Mdr,  the  plaintiff  had  an  estimate  made  of  the  sum  necessary  to  put 
it  &itD  ocmiplete  and  tenantable  repair,  for  which  sum  this  action 
was  brought.  But  Lord  Kenyan  said,  it  was  not  to  be  permitted 
to  Ae  plaintiff  to  go  for  the  damages  so  claimed.  A  tenant  from 
yttr  to  year  was  bound  to  commit  no  waste,  and  to  make  fair  and 
taikMablc  repairs,  such  as  putting  in  windows  or  doors  that  have 
Wen  broken  by  him,  so  as  to  prevent  waste  and  decay  of  the  pre- 
mises ;  but  that  in  the  present  case  the  plaintiff  had  claimed  a  sum 
fiir  putting  on  a  new  roof  on  an  old  worn-out  house ;  this  his  Lord- 
(idp  thought  the  tenant  not  to  be  bound  to  do,  and  that  the  plain- 
Ciff ^had  no  right  to  recover  it  (d) 

But  strict  tenant  at  will,  it  is  said,  is  not  bound  to  repair  or  sus- 
ttin  houses,  like  tenant  for  years,  (e) 
It  has  been  held  that  if  a  man  has  an  upper  room  in  a  house,  an 

(«)  IMiitfield  V.  Wheedon,  2  Chit.  Rep.        (c)  Godfrey  v.  Watson.  3  Atk,  517-518. 

(»&.         «  (</)  Fergruson  v «  £ip.  B.  590. 

<^)  Ptetwiolie  T.  PowUt.  t  Atk.  383.  (e)  1  Cruise's  Dig.  IX.  s.  l'^15. 

AAft 
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action  would  lie  .against  him  to  compel  him  to  repair  fav*  .rpqfj{|(a) 
and  so  where  a  man  has  a  ground-room,  that  they  over  hjLnL  vA^^ 
have  an  action  to  compel  him  to  keep  up  and  maintua  hisiqu^lfjjll^ 
tion:  but  this  seems  to  be  erroneous;  there  is,  indeed,  %wzifin 
Nat  Brev,  127.  to  a  mayor,  to  command  him  that  baa  the.l|9i^ 
rooms,  to  repair  the  foundation,  and  him  that  has  a  garret  to  reipfjf^ 
the  roof;  but  that  was  grounded  on  a  custom.  (6)  ..   /; 

PaymetU  of  Jtent.-^As  in  every  contract  there  must  be^  Iqpl 
consideration  to  make  it  valid,  so  where  the  relation  of  landlord  )«i4 
tenant  subsists,  some  quid  pro  quo  must  subsist  also.  Therdbn;^ 
unless  the  lease  be  granted  in  consideration  of  a  fine  or  a  9iUA  in 
gross,  an  implied  contract  is  raised  on  the  part  of  the  tenant. Aat 
he  shall  pay  an  annual  rent,  (c) 

■ 

These  implied  covenants  are  said  to  be  inherent, 'that  is,  8ucbi|f 
appertain  especially  to  the  land ;  as  that  the  thing  itself  shall  Ik 
quietly  enjoyed,  shall  be  kept  in  reparation,  and  shall  not  be  aliened; 
or  to  pay  rent,  not  to  cut  down  timber  trees,  or  to  do  waste  ;..)0 
fence  the  coppices,  when  they  be  new  cut  and  the  like,  {d) 

An  implied  covenant  is  in  all  cases  controuled  within  the  limits 
of  an  express  covenant :  {or  ea^pressum  fctcil  cessare  taciturn*  (e) 

Thus,  for  example,  with  respect  to  the  covenant  for  quiet  enjoy- 
ment ;  if  a  man  lease  for  years  by  the  words  ^^  I  have  demised,^ 
&c.  and  the  lessor  covenant  that  the  lessee  shall  enjoy  during  the 
term  without  eviction  by  the  lessor,  or  any  claiming  under  him.  (/) 
this  express  covenant  qualifies  the  generality  of  the  covenant  in  law 
and  restrains  it  by  the  mutual  consent  of  both  parties,  that  it  shall 
not  extend  farther  than  the  express  covenant :  and  this  is  consonant 
to  the  principle,  that  where  there  is  an  express  promise,  another 
promise  cannot  be  implied,  (g) 

Caution,  therefore,  is  to  be  used  in  introducing  into  a  lease  ex- 
press covenants  in  certain  cases ;  as  the  evil  intended  to  be  guarded 
against  may  frequently  be  prevented  or  recompensed  in  a  more 
limited  degree,  by  an  express  than  an  implied  covenant. 

(a)  Anon.  11  Mod.  7,  8.  ford  v.  Griffith.    1  Saund.  60.   Nokes  t. 

(h)  Tenant  V.  Goldwin.  6  Mod.  312-314.  James.  Cro.  Eliz.  674.  Dtiering  v.  farrin?- 

(c)  Shep.  Touch.  161.  Iggu  I  den  V.May,  ton.    1  Mod.  113.   Frontin  v,  SnuiU.  f  l^- 

9  Ves.  330.  Ka\Tn.  1413. 

(ci)  Shep.  Touch.  161.  (f)  Bac.  Abr.  tit.  Covenant.  (B.) 

is)  Nokes's  Case.  4  Co.  R.  80.  Gains-        {p)  Chater  v.  Beckett.  7  T.  R.  ?01-4. 


S^tJlt.J  Ofettpress  Covenants.  JSt 

'^'•'TlfcrdirthictJoii  T)ctween  implied  covenants  by  operation  of  law, 
dliji'fepress  covenants,  is  that  express  eovenarits  are  to  be  taken 
idbM  strictly,  (a) 

''  If  a  bond  is  for  performance  of  covenants,  it*  is  forfeited  by  a 
lirtteh  <X  a  covenant  in  law ;  as  if  the  lessee  be  evicted  out  'of  the 
jMtilises  demised.  (6) 

Where  the  plaintiff  paid  money  to  the  defendant,  on  the  defend- 
gnt^B  promise  to  make  him  a  lease  of  land,  and  before  the  lease 
itiiride  the  defendant  was  evicted,  the  plaintiff  recovered  the  money 
iii'this  action,  the  consideration  not  having  been  performed,  (c) 

Where  a  lessee  covenanted  that  he  would  at  all  times  and  seasons 
ofburmng  lime,  supply  the  lessor  and  his  tenants  with  lime  at  a 
stipulated  price  for  the  improvement  of  their  lands,  and  repair  of 
Aefr  houses,  it  was  held  that  this  was  also  an  implied  covenant, 
tKa<  he  would  bum  lime  at  all  such  seasons,  and  that  it  was  not  a 
gbdd  defence  to  plead,  that  there  was  no  lime  burned  on  the  pr&- 
niises  tmt  of  which  the  lessor  could  be  supplied,  (d) 


■  1 

Section  II.     Of  express  Covaiants. 

.  fHflcenants, — An  express  covenant  is  the  agreement  or  consent  of 
two  or  more  by  deed  in  writing,  sealed  and  delivered,  whereby  either 
afthe  parties  promises  the  other  that  something  is  done  already,  or 
flbdl  be  done  afterwards.  He  that  makes  the  covenant  is  called  the 
onir^iiantor,  and  he  to  whom  it  is  made  the  covenantee,  {e) 

Thue  general  principle  is  clear,  that  the  landlord  having  the  jvs 
ditponendif  may  annex  whatever  conditions  he  pleases  to  his  grant, 
peqvided  they  be  not  illegal  or  unreasonable.  (/) 

^o  particular  technical  wprds  are  requisite  towards  making  a  co- 
T^iumt ;  for  any  words,  it  seems,  which  shew  the  parties^  concur- 
rence to  the  performance  of  a  future  act  will  suffice  for  that  pur- 
pose ;  as  "  yielding  and  paying,""  &c.  (g) 

(i)  Sbubriclc  v.  Saltoond.  3  Bnrr.  1 637-9.  &  A .  487. 

(U)  1  E«p.  N.  P.  Ml.    Nokes's  Case.  4  («)  Shep.  Touch.  160. 

CcaO.                                                    *  (/)  Ro«  ^'  Hunter  v.  Galliera,  « T.  R. 

fr)  Bri^iCaw.Pfllm.364.  lEsp.  N.P.  133-7. 

3.yiieanU,Cb.n,Sec.9.  (g)  Lant    v.  Norris,    1  Burr.  487-290. 

(if)  Earl  of  Shravrsbury  r.  Gould.  3  B.  Hollis  v.  Carr,  2  Mod.  87-9S. 
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■mIfiMMrWTl— Bd  n—iMilr  ^infUtM^ 

odtdiii*«|^iiie)iMrtf  tf  otbe  JoMV'io-ind^iiiltlivtenlyHAMill 

.-iCiiOo»hwti  oiiicithar  >ffiMd-  or  ppn— 1 1 (IMCbipiiBitAg^lMfr 
Mok*  flr«Mi«n«eiriid  itfi  etlAte%  duU  detdted  ttoliHiWHMiiliiiil 
MiidMt^  loid^  te/diiM  dAdl  ^^ 

iu\mkf\t»mAmiA  to nn;intk  the lttMl|t«oc4lii«r  WtliihiMtflil 
one^  it  Mibjed  to  the  other;  fdrwfaidi  feeaon  inirr«itiai- 

iii IMrlleiib»'ihiffl*hii^ the beneB^  iii  ■hinlijlii  iii JIM ihMgia 
«li>idiin  *iliilai^i6^eiuaits  to  do  ao^  pemoiel  iliiii[i,  MinhJilif 
repair  a  houfe,  &c.,  or  the  like,  (c)  fj^  jUf 

'f*9f  Iftb  siAgeetlnatter  of  a  oovenantr^^ 
^Me-it'dte  time  of  the  denuBe,  die  aangnee  w  Tliiwalt  lUe^|l|miii 
not  named;  but  a  covenant  ill  a  lease  can  ofdj^aflbdr  aM^pW 
diiftlli^g  Wibi^uent  to  the  lease,  (d)  ^r.  t>?thrf  .V 

'^^  Itt^fi^IeiMof  gvmuidwithUbertytomakeawateBMSoaf^ 
'lifttjm^  theiiMee  covenanted  for  himself,  hiaezeodtdni^ 
HM^fo  Ure  penons  to  wwk  in  the  mill,  who  were  aetdeda 
^jbriyheB  without  a  paridi  certificate :  held  that  diis  ootenantdfliA 
^iim  with  the  land,  or  bind  the  assignee  of  the  lessee,  (e)  'a: 

"Upon  a  conveyance  in  fee,  the  grantees  covenanted  wiik  tfegni* 
tolrs^  (lessees  of  water-works,)  not  to  sell  or  dispose  of  wiafccf  fiaa 
a  'well,'  to  lihe  injury  of  the  proprietors  of  said  watei^woiki^  thr 
heirs,  elteeiktors,  &c.  On  a  bill  to  enforce  this  covenant,  a  qaotiii 
ili^se,  whether  it  run  with  the  land  so  as  to  bind  assigneet:;  mi 
whether  it  was  contrary  to  the  policy  of  the  law ;  but  the  Coaitdf 
Equity  left  the  parties  to  their  remedjf  at  law,  and  allowad  4  i^ 
imirter,  on  account  of  the  inconvenience  of  enforcing  such  a^kive- 
nknt  by  injunction.  (/)  •  ■»; 

A  lessor  possessed  of  considerable  freehold  and  leasehald  fia- 
perty  lying  together,  covenanted  in  a  lease  of  it  pacody  ttuiif 

■  (i^y  BiM.  Abr.  tit.  Covenant.  (A.)  &  n.  c.    C.  406-41t. 
(6)  lUd^  (B.  9.)  («)  Major  of  Congletoii, r.  BatlMOfl»  tO 

(c)  Sh€^.  Tottch.  161.  East.  130.  ..,.   .    p     , 

(J)  Chandos  v.Brownlow,  2  Ridgw.  P.       (/)  Collins  v.  Plumb.  16  Ves.  454. 
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bey!  JiiB*  heirs  or  assigng^  should,  during^  the  texacti  have  -aitiy  od^an- 
tageoiiB  offer  for  the  disposing  of  a  certain  adjoining*  fioehold  pajv 
oel^'hethe  lessar,  his  heirs  or  assigns,  riiould  not  dispose  of  the 
without  previously  making  an  offer  of  that  pared  to  the  les>> 
^'his^exeoutors,  administrators,  or  assigns,  at  Jive  per  eentf  Jess 
than  that  offer.  The  lessor  sold  his  entire  {NX)perty,  inclciding<the 
dennaed  land  and  the  adjoining  parcel,  for  an  entire  consideration 
ia»aiie  entire  contract,  without  offering  the  parcel  to  the  covenant 
tfee;  it  was  held  that  this  was  no  breach  of  the  covenant,  and  that 
ihe  corenant  did  not  enure  to  the  assignee  of  the  lease,  though 
■— ifld.  <o) 

A^  covenant  by  the  lessor  to  supply  the  premises  demised  (which 
wne  two  houses)  with  a  sufficient  quantity  of  gbod. water,  af  a  rate 
thenofn  moitioned  for  each  house,  is  a  covenant  that  runs  with  the 
land,  (b) 

'So  a  covenant  to  in$ure  against  fire,  premises  situated  within  the 
n^eekly  bills  of  taiortality,  mentioned  in  the  14  Geo.  III.  r.  78.,  is  a 
CDvenant  that  runs  with  the  land,  (o) 

A.  being  seised  in  fee  of  a  mill  and  of  certain  lands,  granted 
a- lease  of  the  latter  for  years,  the  lessee  yielding  and  paying  to 
lfaB>leflBor,  his  heirs  and  assigns,  certain  rents,  and  doing  certain 
ndta  and  services ;  and  also  doing  suit  to  the  mill  of  the  lessor, 
Ins^lieirs  and  assigns,  by  grinding  all  such  com  there  as  should 
grow  upon  the  demised  premises.  The  lessor  afterwards  devised 
tin  mill  and  the  reversion  of  die  demised  premises  to  the  same  pcr- 
wmi  hdd^  that  the  reservation  of  the  suit  to  the  mill  was  in  the  )iar- 
tiue  of  a  rent,  and  that  the  implied  covenant  to  render  it,  resulting 
fiam  the  reddendum^  was  a  covenant  that  run  with  the  land  as  long 
as  the  ownership  of  the  mill  and  the  demised  premises  be- 
Icoged  to  the  same  person,  and  consequently  that  the  assignee  of 
the  lessor  night  take  advantage  of  ,it.  (c/) 

.  As  to  the  construction  of  covenants,  all  contracts  are  to  be  taken 
according  to  the  intent  of  the  parties  expressed  by  their  own  words ; 
and  if' there  be  any  doubt  in  the  sense  of  the  words,  such  construe- 
dm  shall  be  made  as  is  most  strong  against  the  covenontcfr ;  lest  by 

(c)  CoUison  V.  Lettsom,  -6  Taunt.  224.        (c)  V«rnon  t.  Smith,  5  Burn.  &  Aid.  1. 
«  yhxA.  1.  S.  C.  (W)  Vyvyan  v.  Arthur,  1  Ban.  &  Crea. 

(6)  Joordain  v.  Wilson,  4B.&  A.  ^66,      110.    «  Dowl.  &  Kyi.  670.  S.C. 


Ml^  G\f  iiwmtniiiimmm/tA  FfittMB 

thift  fftrw  w:iTni](liiiJif  rthk  iihwiirtlliai»M>i  wMhiP 

An  agnement  on  a  demise,  between  MM|ftlli  mti\timml/Uim 

an  option  to  be  etftfrm^byAnimu^  injcpiitogi 

i^lffiSa  tAfl^f*  i«tt^  JV**«4  *»«>»  to.*il 

b^pi^^y9SiW)B^n».lo»lNqtteiiee  t^ 

down  wme  old  buildings  of  nune  than  lOs^  valu^  aa4^idlMHl||l' 

o4^i^,^|,^(U%efl^^eaBripdon:  heldtbat.liiBtlraBtK 

i^i^^PfW*!*  1^  waste  producing  an  iegurf  t6  tile 

that  it  was  a  questidnJartheJUiy  wheliMr^'; 

8||m|i^  fg|q^,7^Wte  to  ^  i«lae  of  10*.  had  been>  wiiiM«i«rtl»^y> 

U)(kdetia  lease  fior  liMirteen  or  seren  yean,itbe  lanaBiaBfcf -liilMP 
o|^|^}a^;{iet^nqpaxig  it  at  the  cad  of  the  i>rt*?toe«tii  .ytiii  jlifwy 
•dgi:^^|glP9f^;f)ei^  construed  fe&Mimof  thegniile«i^iii||ll)jr 

So  teiumtby  the  curtesy,  in  tidl  after  pcmihiBtyrdliiigirf  MftM^ 
^(4^*^*^^**^^^^  yew^  hy  statute  or  «l^7a,gi«fc!di«a|^IWfllto 
tl^^.^aflM^, subject  to  a  oonditioii  in  lav;  ao  thatifeidwkrdhlMi' 
aU^  }uB  land  in  fee,  or  claim  a  greater  estate  in  a  court  of  ^te0Md'( 
tIf§i|^lib^o.wn,  he  forfeits  his  estate,  and  be  in  remainder  ^hrJilAa*!^ 
sipn  may,  enter ;  and  if  such  tenant  do  waste,  he 'in  reTefwto^iiMl' 
recover  th^  place  wasted,  {e)  .  ;*   j  •  •  ii^**  wJ 

Of  Pon/iitions.'^A,  condition  signifies  some  quaUty-aanexdi^ib^* 
real  ^tate  by  virtue  of  which  it  may  be  defeated,  enho^^ed^ibl^tiS^ 
ated  upon  an  uncertain  event.  Also  qualities  annexed  :td  "pMtmr 
contracts  and  agreements  are  fr^uently  called  conditioiiB ;  ud  tfik 
as  well  as  covenants,  must  likewise  be  interpreted- aeoording'^l^'tfi^i 
re^  intention  of  the  parties,  &c  (/)  -  *  ^'^\  ^^"^ 

.  Ccn[iditipqs  a^e  either  precedent  or  subsequent.  Where  aetedHHtf^ 
must  be  performed  before  the  estate  can  commence,  it  is  calM'^^^* 


(a)  Bac.  Abr.  tit.  Cov.  (F.)  (d)  Doe  d.  Webb  t.  Dixon,  .9  ,jgl<f  ifr 

.  -  (6)  Colton  T.  Lingham;  1  Staxlc.  Ni.  Pri.    Dann  v.  Spumer,  3  Boa.  &  Pul/isa^  4^ 1 1 
39-       f  t^!  «  («)  Shep. Touch.  1«5.  ^     '  "^'   -.j 

.(«VI]biidi3Diudiii^tM  V.  Bond,  5  Banu&c    (/)  Bac.  Abr.  tit.  Condition^  T'^,'     , 
Cress.  865.    8  DowL  &  Ryl.738.  S.  C.  ^  ^       '* 


)rtiidit»M  preoeddnt;'^  but  where  th^eflfect  of  tlkflitodlticA'fif^la^- 
x>  enlarge  or  defeat  an  estate  already  created,  it  is  then'fcaltetl'  ^^ 
imAitim  Bubsequent'' (a)  "'*''' 

il^J^t^ditionBiare  most  properiy  created  by  inserting' the  rery  Wd' 
^#oildition*^  or  the  words  ^  on  condition  ;^  but  the  word  cofUmoMy 
HiiilM  efibetually  made  use  of,  is  that  of  ^^  provided  ;*"  wherefore  A 
Qond^tioiiy  and  a  proviso,  are  synonjrmous  terms.  (6) 
.\AU  if  a  proviaD  or  condition  have  dependence  upon  another  clause 
sf  the  deed,  or  be  the  words  of  the  lessee  to  compel  the  lessor  to  do' 
nijMthinfi,  'then  it  is  not  a  condition,  but  a  covenant  only ;  as  if  there 
bpri*  the  deed  a  covenant  that  the  lessee  shall  scour  the  ditches,  and 
Ami  ti^ese  words  follow,  ^^  provided  that  the  lessor  shall  carry  away 
tlM«arth.''(e) 

I'lCthe  words  run  thus:  '^  provided  always,  and  the  lessee,  &c., 
dMh  covenant,  &c.  that  neither  he  nor  his  heirs  ^hall  do  such  an 
uAft?  this  is  both  a  condition  and  a  covenant,  (e) 

If  a  man  make  a  lease  for  years  by  indenture  ^'  provided  always 
•ad:it  ia  covenanted  and  agreed  between  the  parties,  that  the  lessee 
sbalLnot  alien ;  this  is  both  a  condition  and  a  covenant ;  for  it  Was 
adjudged  that  this  was  a  condition  by  force  of  the  proviso,  and  a 
DQvanant  by  force  of  the  other  words,  {d) 

i  If  man  lease  for  years,  rendering  rent,  and  the  lessee  covenant 
to-Kpair,  &C.,  and  afterwards  the  lessor  devise  to  the  lessee  for  more 
yearsp  yielding  the  like  rent,  and  under  such  covenants  as  were  in 
tba  .first  lease,  yet  this  makes  no  condition ;  for  though  after  the  first 
lataa  is  ended,  the  lessee  shall  not  be  bound  by  the  covenants,  yet 
the  wiD  expressing  that  the  lessee  should  have  the  lands,  observing 
ttpte  first  covenants,  it  shall  not  be  taken  to  be  a  condition  by  any  in- 
teot  to.be  collected  out  of  the  will ;  for  covenants  and  conditions 
diffior.much.  (e) 

.With  respect  to  what  shall  be  deemed  a  condition,  it  is  a  rule  in 
pmviaoefl^  that  where  a  proviso  is  that  the  lessee  shall  perform  or 
not  perform  a  thing,  and  no  penalty  is  annexed  to  it,  that  is  a  con- 
ditjoo,  otherwise  it  would  be  void ;  but  if  a  penalty  be  annexed,  it 
i#  a  covenant  (/) 

(«)  Cniiie'BBig.XIl.tit.I.  8.6.  lloat.  (d)  Co.LiUSOS.b. 

216.  C  Si97.  ft.  n.  1.  (f )  Bac.  Abr.  tit.  Conditions.  (G.) 

(ft)  8lM>p.  Touch,  160.  (J)  Simp«oB  v.TitiewU*  Ci:o;£Uft.S43. 
(«)  Ilnd.  m. 
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i/AiffdbA^asy.'liei^nWB^itD  an  estate  of  inheritimccv  fnifJidld, 
VP'IbryWKMffOr.ttO'&pmt  of  lathes  by  the  clergy,  (n) 
t.fSoj-cftatMnMde  by  deed  to  nfaiits,  and  feme  cotdHs,  upon  cofr 
4itflmti  AmU  Wld  thra^-faeoMMe  the  charge  is  on  the  land,  {b) 

The  beir,  thou^  not  mined,  may  take  advantngeuf  a  condi'tiBb 
tWiyHWfl  ■  to  ateit  CBtet>.l  (c)  -«od  where  the  condition  of  an  ohli^tion 
WM  tOBwlcfiftlaaaeor  pay  lOOL,  the  obligee  dyin^,  though  tbe  K\tx- 
tkn  «H  taken  aMkji  It  wa*  hdd  that  the  executor  should  hare  tbf 
lOQfc agiMaUy  to-tbe  rule-in  ea^es  of  heirs.(d) 

■  Bnt  •  (wnditka'  dull  not  be  construed  to  extend  to  thmgsaf  conU 
Ogn  lA^Ay  as'lf  tba  oo«^tini  hb  that  one  shall  enjoy  such  \xr&  bb 
dy  spon  tiw  gtantor^  death  ;  though  the  executor  t^e  tht 
i»-  tbe  oonditian  don  not  extend  to  it.  (e) 

I' A:  being  pawotwd  of  a  tenn  of  years  demised  his  whole  intoHt 
VoB^  aubjert  to  aright  of  re-entry  on  the  breach  of  a  eonditim: 
hddtbat  .^.  mi^^  enter  for  the  condition  broken,  although  be  lad 

'  Aleaaefar  life  aa  eonditli»,beinga&eehtdd,  cannot  ceuc  wilt 
mf«a&ry;  'but  ffit  bo  a  lease  fer  years,  the  lease  is  void  ipaofieU 
W'kvMebfUE'thfroanditiaii,  without  any  entry,  (g) 

As  to  vbat  shall  be  a  suspennon  of  a  condition,  if  lessee  for  yvin 
batb«xect|ti«ii^  el^it  of  amdoty  of  the  rent  and  reversion  agHtiut 
the  lessor,  where  the  lease  is  upon  condition,  tliis  is  a  suspensiun  of 
aU  tbe  oonditioB  during  the  time  of  the  extent;  and  thdagb  Ma 
moiety  of  the  rent  is  extended,  yet  the  entire  condition  is  so^aritft 
Soitisif  BBtrangerhath  execution  by  el^it.{h)  -■■■■'  t. 

A  ccoditicx)  may  be  contained  in  the  same  deed;  oriodiarBedkfil 
the  deed)  or  may  be  contained  in  another  deed  executed  thi' iM* 
day.  So  a  condition  to  .defeat  a  deed  may  be  annexed  totlte<nfn^ 
vation  of  the  rent,  explaining  the  manner  of  payment.  (<}  i'lu-i-'r' 
Semble,  that  a  condition  cannot  be  released  od  a  conditid(i.:(l)" 
A  p'nviao  or  condition  differs  also  from  a  covenant' in  tht^  Alt* 
proviso  is  in  the  words  of  and  binding  upon  both  parties,  ^MV* 
covenant  is  in  the  words  of  the  covenantor  only.  <,  ,■  \,tu 

(,a)  Com.  Dig.  tit.  Conditioiu.  (A.  7.)        A.  1«8.     Co.  Lit.  tOt.  •. 
(i)(DaBT.30,  (g)  llniuai*.  ,.■■.    ■ 

(O  Hmlgsonv.  RawBO,n  lVM.4r.  (h)  BM.Abr.  tit.C(»ditii»«.  (0:i>V 

Id)  Amu.  i  Silk.  1  TO.  (>)  Cam.Dig.  iii.utMti(A.».}i  .^ 

{e)  Coni.I>ig.tit.Conditiaiw.  (E.)  {k)Muaav.O>idv.7TimU9.»1liJ^ 

(/}Dt«d.Freemui  v.Bitenun,  3fi.&    33S.  S.C.  i 


Si6ct]i]r.^,  Of  express  Cov&taiHs.  d^ 

t>Uiiideir  apofi^er^to  tenant  for  life  to  lease  for  yeans,  Tedei»ving«'.the 
usual  covenants,  &c.  a  leas^  made  by  him,  containihg  a  proviso,  that 
lOfcase  the  premises  were  blown  down,  <^r  burned,  the  lessor  should 
rebuild,  otherwise  the  rent  should  cease,  is  void,  the  jury  finditig 
that  such  covenant  is  ikmisual.  (a) 

.^  .So^  under  a  power  to  a  tenant  in  possession  to  let  all  or  any  patt 
o{4he  prelniaefi,  so  as  the  usual  rents  be  reserved,  a  lease  of  tithes^ 
mfaich  hid.  never  been  let  before,  was  held  void.  (6) 

So,  a  covenant  not  to  assign  without  licence,  was  held  by  Thurknt^ 
1*1:0.  not; to  come  within  a  contract  to  grant  a  lease  with  common 
and  usual  covenants.  *^  Common  and  usual^  covenants,  his  Lord- 
sUp  dbserrod,  must  mean  covenants  incidental  to  the  lease ;  and  that 
though  the  covenant  not  to  assign  without  licence  might  be  a  Very 
uae£al  one  where  a  brewer  or  vintner  let  a  public-house  (as  wiEut  the 
CMe  here),  that  would  not  make  it  a  common  covenant,  (e) 
I'lButin  a  subsequent  case,  Lord  Kenyan  held  that  a  tovenant  in 
a  lease  not  to  assign  or  underlet  without  leave  of  the  landlord  hi 
writings  is  a  fidr  and  usual  covenant,  (d) 

mn  So,.on  an  agreement  for  a  lease  '^  with  all  usual  and  reasonable 
covenants,*"  a  covenant  not  to  imderlease  or  assign  is  implied,  where 
ike  custom  of  the  place  is  not  generally  against  it  («) 
i'ijBLJk  later  case,  hoivever,  it  was  decided  in  the  Court  <^  Chance^ 
that'  under  an  agreement  for  a  lease  with  usual  eovenants,  the  lessdr 
is  not  dntitled  to  a  covenant  against  assigning  or  underletting  with- 
diitJieeinoe.  (/) 

A  party  contracted  for  an  assignment  6f  a  lease  of  a  public-housi^^ 
ivhiofa  was  described  as  holden  at  a  certain  net  rent  upon  usual  and 
oammoa  covenants.  The  lease  contained  a  covenant  by  the  tenatit 
tO'pay  land-tax^  sewers^-rate,  and  all  other  taxes,  and  a  proviso  for 
re-entry  if  any  luisiness  but  that  of  a  victualler  should  be  carried  on 
in  the  house,  and  it  was  proved  that  a  considerable  majority  of 
public-house  leases  contained  such  a  proviso:  held,  that  the  covenant 
to  pay  land-tax,  &c.  was  a  common  covenant  in  a  lease  reservinj^ 
a  net  rent,  and  that  the  proviso  for  reentry  must  with  reference 

'  ..      .  < 

(a)  Doe  d.  Ellis  v.  ^dham.  1  I>urnf.&  («)  Folkingham  v.  Croft,  3  Aaistr.  TOO. 

Ettt.  rod.  (/)  Chnrch  r.  Brown.  15  Ve«.  5158.  mnd 

(6)  Fomefj  v.  Partington.  5  T.  K.  665.  see  Vere  v.  Loved^n:  Vt  Ves.  1T9.  tfotieAT, 

>^)ilmM€M(Mi  t;  Hiijr.  3  Bro.  R;  632.  Jones.  Id.  186. 

(rf)  Morgan  v.  Slaughter.  1  Esp.Rep.  8.  ...».(. 
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kabiAta^--^  ■'•■■' ■'  '■-■'-■  ■        ■'■«'>'» 

■  'A  covenant  not  to  assign  without  licence,  i«  detemuncd  by  a  Gc^nc 
M:6e  granted,  [ft)  * 

"'By  a  memorandum  of  agreement,  in  consideration  of  the  rent  oiiS 
coaditions  thereinafter  mentioned,  J.  was  to  hare,  hold,  and  oci'yjt^ 
as  on  lease,  certain  premises  therein  specified  at  a  certain  rent  ptf 
acre.  And  it  was  stipulated,  that  no  buildings  should  l>e  ineiiidElf 
or  leased  liy  virtue  of  the  agreement ;  and  it  was  further  ngre^  ntO 
stipulated,  that  J.  should  take  at  the  rent  aforesaid,  certain  uIm' 
parcels,  as  the  same  might  fall  in ;  and,  lastly,  it  was  stiptilat«d  Ml 
Conditioned  that  A.  should  not  assign,  transfer,  or  underlet; 
part  of  the  said  lands  and  premises  otherwise  than  to  his  wife,  chil 
or  children :  held,  that  by  the  last  clause  a  condition  was  creat 
fttf' the  breach  of  which  the  lessor  might  maintain  an  ejectment.  (* 
' '  Covenant  ftir  quiet  enjoyment. — An  express  covenant,  usual  on  w 
part  of  the  lessor,  is  for  quiet  enjojTnent  of  the  premises  detnke^ 
or  to  save  harmless  the  lessee  from  all  persons  claiming  title. 

'  A  covenant  for  quiet  enjoyment  implies,  of  course,  that  the  Irttf 
shlOl  be  a  good  and  valid  demise,  as  a  bad  lease  would  be  abratdl 
of  such  covenant  for  the  reasons  assigned  before.  This  bbing'W 
e^i'the  old  covenant,  for  farther  assurance,  becomes  unneosittiFjl 
imd'has  therefore  fallen  into  disuse,  (rf)  ■ 

Indeed,  according  to  the  ancient  mode  of  conveyance,  deeds  wot 
confined  to  a  very  narrow  compass.  The  words  "  grant  and  enfeo^ 
amount  to  a  general  warranty  in  law,  and  have  the  same  fbn%  on 
effect.  The  covenants  therefore,  which  have  been  introduced  n 
tnofe  modem  times,  if  they  have  any  use  beside  that  of  Bwallowing 
a  quantity  of  parchment,  are  intended  for  the  protection  of  the  portjf 
conveying;  and  are  introduwd  for  the  purpose  of  gratifying th6 
gerieral  warranty,  which  the  old  common  law  implied,  (e)  ' 

■  If  one  make  a  lease  of  land  to  another,  and  covenant  that  he  sM 
quietly  enjoy  it  without  the  let  or  molestation  of  any  person  »h^ 
fetver,  or  without  the  let  of  any  person  whatsoever  claiming  bV^ 
under  the  lessor;  in  both  these  cases,  the  covenant,  it  is  said,  diS 
Ju  -niiJU  :  <  f  ■  if  ',_.■  ■'■.    \  .<■    fIii;iii  icmoiisiiqian 

<<>lBraiMttT.WoBUuik.rBtTD.&Crei.    Crw.  30B.lMur&R*LCM.8.C. 

ggfA  a.^TtJi.Wfc'BCi^  i^.WKS'.t;; '      (rfysi.pi'mifeotiiifo.''^™^  ■•p^  W 

■l'lt?fI«Alp*'ft'«di.4(*6;l'f9.'  J^     -'-■■         (.)BrowmnjY.WriBfcU  lBg^fc« 
(ODoed.Heaaik*rT.W.(e'iB*ia.K    B^.'      i-lfs  .ciJm  .»  bwS  (i) 


under  the  lessor ;  .for  if,  in  the  first  case,  the  lessee  shall  be  di^tui^b^ 
"^JT  Wy  claw,  entry,  qr  pthcarwiie  by  any  persoi\  thatha^  »q  tille ; 
or  in  the  second  case,  by  any  person  who  shall  claim  m^^.^uaoth/^ 
wd4  ^^  titles  or  that  shall  claim  under  the  lessor,  this  Ji«hel4  t^be 
np  breach  pf  the  covenant.  Sed^qinere  as  to  the  first  caae^  for  her^ 
qgqape  cpnceive  ^  difference  between  a  covenant  in  deed,  and  a  i^yor. 
fantisLla^ ;  fnd  howsoever  the  latter  is  ext^»led  only  to  evictipna 
|»y  title,  yet  that  the  covenant  in  deed  shall  be  extended  further  4 
^^rsfore  that  if  .i.  make  a  lease  to  B.  and  cpvenant  that  ^.  s^aU 
f^i^ftly^joy  it  during  the  term  without  the  interruption  of  apy  per^ 
^p^p^or^pe^r^ons,  in  such  case,  if  a  stranger,  having  no  right,  inten^pt 
^ffhe  niay  have  an  action  of  covenant,  as^  yrhen  such  a  ptxnoise.ii^ 
l](jr.wprd,  an  action  on  the  c^ise  will  lie  upon  it.  (a)  =  •  ..;  ... 
.^ITh^  assignor  of  a  lease  covenanted  that  he  had  not  at;a(ny.tinu| 
dpn^  or  suffered  any  act  or  thing,  whereby  the  premises  intfoxd^  to 
l^jl^^agned  could  be  impeached  or  affected;  in  title  or  estate^  Anf) 
that,  for  fMdd  notwithstanding  any  such  act,  &a  the  lease  wasagCKM^ 
ir^jyh^  and^p^bsisting  lease,  and  not  forfeited,  surrendered,  or.  b^^me 
yfJfd.i  ^d  that  he  had  in  himself  good  right,  full  power^  ^^^f^,^,^ 
tj^fi^tj.  (q  jptaiat,  assign,  transfer,  and  set  over  to  the  a^s^gn^  4^ 
n(m^m<^  aforesaid;  then  followed  a  covenant  for  further-a^ra;^^ 
by  the  assignor,  and  all  persons  claiming  under  hin^:  tbe.f.(j)qi\:(f|| 
}^i/i  that  the  genera^  Words,  that  the  assignor  had  full  pp;f fii;  to 
gifffffi^fi^gHy  and  set  over,  were  restrained  bythe  preceding  paict,^ 
t^  covenant,  and  therefore  that  such  covenant  was  confinued  to.  thj^ 
f^tj^i^^th^  assignor  alone.r  (6) 

^, .  Qoyienant  for.quiet  enjoyment  during  a  term  ^'  without  the;  lawf v^ 
^  j^uit^  interruption,  &c.  of /.if.,  his  executors,  administrators,  o^ 
i^pogi^f,  or  any  of  them,  or  any  other  person  or  persons  whpmaoiey^ 
having  or  ola^ning  any  estate  or  right  in  the  premises,  and  tbfU.  pr^ 
ffqd  cl^^  and  freely  and  clearly,  discharged  or  otherwise,  by./<.^., 
Ii^^beira^  execHtors,  or  administrators,  defended,  kept  harml^.find 
i/jifl^fimifiedirom  all  former  gifts,  grants,  bargains,  saLep^  lea^8,^^Q);^ 
gjjjges^  assignments,  rents  and  arrears  of  rent^  statui^^Judgi]^!^ 
recognizances,  made  or  suffered  by  /.  iV.,  or  by  their  or  either  of 

(a)  Shep.  Touch,  t^6.  Anon.  LoiSt.  K.    Taiipt;.543. 8.  p.  And  jfaa  ^ffr|]l|9i  |ti^^ 
(6)  Foord  T.  WHson.  t  Moore.  59^.  8    t6E«^546,  v,       m  :i,:a')If  J)  r/W.. 


jidc&idt,  procurement,  cuiiKcnt,  or  privity,"  pr«J 
tflliilihj  miwiMm  tliiit  I  hi  lose  wasagood  lease.  noiwitiattiaSDff 
any  act  of  J,  M.,  and  followed  by  a  covenant  for  further  assurancs 
by  J-  Hi;  hia  executors,  adauDlstratorB,  aiid  all  persons  wlionisoet'er 
tlciming,  durii^  the  residue  of  the  term,  any  estate  in  the  premin 
WKler  him  or  them.  Hdd,  Park  J.  diasenliente,  that  theoovenanl 
fpK  quiet  enjoyment  extended  only  against  the  acts  of  die  coveoaatai 
and  those  claiming  under  him,  and  not  against  the  acts  of  oil  dv 
iroiU.(4}.  ■       ...  ..1^ 

J  Id 'breach  of  ecmoaiit  on  defendant''B  demiac,  for  nothaifingitil9'> 
to*  demise  fldt  the  vbole  of  the  t»7a  demised,  wJici^by  plajntijn 
•adgnee  i>f  the  I^lso  was  evicted,  and  plaintiff  pat  to  co^ttx  in  id 
Mtifm  agtunst  him  by  such  assignee,  for  such  eviction;  plaiibV 
nast  ^ow  who  evicted  the  asngnee ;  and  merely  stating  that  a  diiitl 
par«on  was  seized  in  fee  of  the  premises,  and  that  the  assignoe  mi 
Cfflctait  graierally,  is  tu>t  sufScietit.  (fr] 

tCkiveiifliit  by  the  lessor  that  the  lessee  should  hold  the  premiari 
without  aay  Is^ul  let,  suit,  iotaruptioQ,  eviction  hy  the  leaKr,A 
.1^  or  thnu^  the  leesor's  acts,  means,  right,  &i-.  The  lessor  Ud 
lakler  a  lease  for  a  hmger  term,  which  contained  a  clause  of  re^my 
-b^  the  original  lessor  in  case  the  premises  should  be  used  for  ariuf< 
The  under-lessee  was  not  informed  c^  this  clause,  and  imdralet'tDi 
tenant,  who  incurred  a  forfeiture  by  using  the  premises  for  a  Ehtp; 
and  the  original  lessor  evicted  him :  it  was  held,  ^t  HhviwbmJ 
an  eviction  by  meant  of  the  lessor,  within  the  meaiutig'aflbfe  bm' 
nant  in  the  under-lease,  (c]  .  r  :t  j<H   - 

A  covenant  for  quiet  enjoyment  does  not  extmd.toiaUl^^ 
lessor  to  rebuild  if  the  house  be  burnt  down,  (d)   .  n   I'l:-.,!  A 

A  corenant  that  the  lessee  shall  quietly  enjoy  againstidfidakdi^ 
or  pretending  to  claim,  a  right  in  the  premises,  was  held  tAtitM 
to'sll  inteTrupti<H)B,  be  the  claim  legal  or  not^  pmvided'it  ^j^l^ 
that  the  disturber  do  not  claim  under  the  lessee  him88]fL<^  iniYujiri 

It  seems  indeed  to  have  been  at  one  time  held,  thatdf  tbebM' 
undratook  expressly  that  the  lessee  should  enjoy  during  the  tm 

<■)  Nind  V.  HuBbtU.   lB.uidB.819.  457.  SDinrL&Rrl.e65.S.a    '  '■"''" 

3  Moon.  703.  8.  C.  (d)  Brown  v.  Qontoi-.  AmVL  M^'^ 

(ft)FnMT.Ske7.SCbiLlUp.«4£.ai>d  BwVhyamr.Vliiket.atMw.PidM. 

aeet^oMn  cited  M.(«).  (e)  SoufligWo*:  CJnJilia.lCii.lt** 

(c)  Speucsr  v.  M»iriott.  1  H»ni.k  Cre^  Lltyd  v.TomkfM.  lTilh'*f«!'^^'^ 
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^'quietlj,  peiuxably,  and  witliout  interrupticuii^  it  would  extend  as 
HieovcsMHit  against  all  torticMis  ejectments  whatsoever;  bat  diie 
doctrine  is  now  ov^miled.  (a) 

I  >VoKi  iwhere  a  covenant  was  inserted  in  a  conveyance  of  lands  in 
JaneaHoa,  during  ihe>  American  war,  that  the  grantor  had  a  1^^ 
titk^  ind  that  the  grantee  might  peaceably  enjoy,  &c.  without  let, 
iMtetmption,  8bc.  of  the^grantor  and  his  heirs,  ^^  and  of  and  from  all 
arid  «v€ry  other  person  or  persons  whomsoever,^  it  was  held  tot  tq 
be  broken  by  the  States  o{  America  seizing  the  lands  as  forfeited 
for  an  act  done  previous  to  the  conveyance,  notwithstanding  the 
iObflequent  acknowledgment  of  her  independence  by  this  country ; 
ibr  aiiob  a  covenant  does  not  extend  to  the  acts  of  wrong  doers,  but 
mdj  to  persons  claiming  title;  (6)  and  even  a  general  warranty^ 
which' is  ooncdved  in  terms  more  general  than  the  present  covenant, 
hat  bee9  i«strained  to  lawful  interruptions,  (b) 

So,  if  a.  lease  be  made  for  a  term  of  years  by  deed,  so  that  Jtfae 
Inmris  chargeable  by  writ  of  covenant,  if  a  stranger  who  has  no 
iDghif  oust  that  termor,  yet  he  shall  not  have  a  writ  of  covenant 
4)|a&3ft  his  lessor ;  for  a  covenant  for  quiet  enjoyment  shall  not  be 
cjonatrued  to  extend  to.  a  wrongful  ejectment  by  a  stranger,  unless 
ailieicpressed ;  because  for  this  wrong,  the  lessee  may  have  his  remedy 
by  actionragainst  the  stranger  himself,  (c)  . 
,  t  (But  if  lie  to  whom  the  right  belongs  oust  the  termor,  then  he  shall 
hanre  eovenant  against  the  lessor ;  so,  if  the  lessee  be  f^jected  by  the 
lesaor  himself,  {d)  *  . 

So,  if  the  lessor  covenant  against  the  acts  of  a  particular  person 
oil  particular  persons,  covenant  .will  lie.  {e) 

A  lease  by  a  stranger,  and  entry  by  the  lessee,  is  not  a  disseisin 
illtfiiot,  without  an  entry  by  force,  or  an  avow^  intention  to  dis- 
telle,  {/) 

I :  If  a  man  covenfuit  that  he  will  not  interrupt  the  covenantee  in  the 
enjoyment  of  a  close,  the  erection  of  a  gate  which  intercepts  it,  is  a 
ttteadiiof  the  covenant,  although  he  had  a  right  to  erect  it(^) 

(a)  Esp.  N.  P.  273.    Tisdale  v.  Essex.  (d)  Foster  ▼.  Mapes.  Cro.  Eliz.  212. 

Hob.  34-5.                                                 •  («)  Perry  ▼.  Edwards.  lStran.400.  Nash 

,(^>,2>p^jT,FoUion.3Y.R.584.  v.  Palmer.  5  Maule  &  Sel.  374. 

(^> lb,  n^ a.  22 H.  6. 54.  b.  PL  26.  Chant-  (/)  Jerritt  v.  Weare.  3  Price,575^ 

flo«e^|r.,Pxi?«Uy,  Cro.. Eliz.  914.  Broking  {g)  Andrews  v.  Paradise.  8  Mod.3l9* 

▼. Cham.  Qro.  Jjicu49d.  BolLN.  P.  161.  ■                :  - 
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If  tbc  Ititur  cdvctumt  with  tlic  ktM?c  that  he  hoih  not  dme  mf  aft 
tu  |nv]U(licc  lliv  \at»c,  but  that  the  lewrc  EhsU  cojoy  il  "  ^ 
pvrHitis ;"  in  this  cnw,  ihi-Mc  wnnU  **  ajjsinst  aU  ptfrKuDx"  b 
to  the  first,  and  be  limited  luiil  rextraned  to  any  acts  dune  by  him, 
and  lu)  brconh  shall  l>e  allowed  but  iu  such  an  act.(«>  . 

In  a  coveuaat  that  the  lesAee  ahaJl  quietly  enjoys  &&  ^Mth  U 
exception  i^  tho  king,  liis  heirs,  and  succetcaon,  ao  httetraptiaB  lijr 
the  king's  patentee  ia  a  breach  of  tlic  cort'naiit ;  forsunh  | 
not  excvfited.  ( fr) 

If  a  lessee  hold  his  estate  cm  condition  of  pajFbig  aa  1 
non-payment  is  a  breach  of  covenant  for  quiet  anjuyment,  idtlifNi<^ 
no  demand  of  it  was  made,  and  the  lesxev  himself  might  Wtv 
paid  it  (c) 

But  if  a  covenant  be  to  save  the  lessee  harmliiS))  (itim  A  rau 
chai^,  if  the  li^ssee  pay  it  witliout  compulsion,  he  pays  it  u  his 
own  wrraig-  (d) 

The  lessor  after  a  demise  of  certain  premises  with  u  pcntian  of  an 
adjoining  yard,  covenanted  that  the  lessee  shnuld  hnro  "  the  UK  <i 
the  jiump  in  the  yard  jointly  with  himself,  whilst  the  sane  ifasuU 
remain  (here,  paying  half  the  expences  of  repair."'  Thw  Wivdi, 
"  w/tiisf^  Stc."  reserve  to  the  lessor  a  power  of  removing  tike  piHV^it 
his  pleasure,  and  it  is  no  breach  of  the  covenant,  though  be  Kmnv 
it  without  reasonable  cause,  ami  in  order  to  injure  the  leatiee;  hot 
widmlL-  tbow  wordB,  it  would  have  been  a  bnndi  q(  4 
have  1111U1I  the  pump,  (e) 

In  caacfl  i^erein  the  lease  being  avoided,  becomes  ia  6 
a  (rnvwut  fbr  qtuet  enjoyment  ia  complrtely  bntlna. :    .    ^>i,^nl  ' 

WfaBea-eopyholder  demised  his  oopyhcddto  T.  S-t 
j«at>  aod  at  the  end  thereof,  from  year  to  year,  ior  tl 
nurc^  in  all  finiiteen  years,  if  the  lord  would  grant  1 
as  not  to  crate  a  forfature,  and  covenanted  that  tiw-1 
quietly  eigoy  duiing  the  tenn  af(H«nid,  and  ftw-ilaMa^ 
mny  oovc^Mtiaiid  pfDvisees.Bf^cable-oidy  to  all 
yean.   Aftertfae  expiration  of  the  first  year,  the  ocf^^uldiMf* 
diaaed  by  the  lord*  a^  sunendocd  to  a  trustee  fbr  mn^-afe* 
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iBDiedialely  gave  a  regular  notice  to  quit  to  T.S.  no  licence  to  let 
having  been  obtained.  The  court  held,  that  upon  the  expiration  of 
d»  ootioe  the  trustee  mig^t  maintain  an  ejectment,  and  that  no 
aelical  would  lie  upon  the  covenant  for  quiet  enjoyment  (a) 

Far  pajfmeni  ofEeni. — ^A  covenant  for  the  payment  of  the  rent 
ii  abo  generally  inserted  in  the  lease. ' 

'  Aa  lo  the  tenant's  liability  to  pay  rent  in  general,  it  subsists  during 
ibt  continuance  of  the  lease,  notwithstanding  he  may  become  a 
bankrupt,  and  be  deprived  of  all  his  property,  see  the  statute,  6  G, 
4iLl&«.7ff.(ft) 

'  ..So,  where  the  lessee  covenants  generally  to  pay  rent,  he  is  bound 
tOffmj  it  though  the  house  be  burned  down,  (r) 

So^  a  lessee  who  covenants  to  pay  rent  and  to  repair,  with  express 
of  casualties  by  fire,  or  tempest,  is  liable  upon  the  co- 
for  rent  though  the  premises  be  burned  down,  and  not  rebuilt 
by  the  lessor  after  notice ;  for  whatever  was  the  default  of  the  lessor 
la  hot  repairing,  and  though  it  be  a  hard  case,  yet  the  lessee  must 
lat  all  evients  perform  his  covenant,  by  which  he  was  expressly  bound 
itb-gMij  rent  during  the  term,  (d) 

rule  is,  that  when  the  law  creates  a  duty,  and  the  party  is 
to  perform  it  without  any  default  in  him,  and  he  has 
no'  remedy  over,  the  law  will  excuse  him :  but  when  the  party 
hf  tin  awn  contract  creates  a  duty  or  charge  upon  himself,  he  is 
-homd  to  make  it  good  if  he  may,  notwithstanding  any  accident  by 
inevitable  necessity ;  l)ecause  he  might  have  provided  against  it  by 
his  contract  (c) 

Where  a  landlord  is  bound  in  law  or  in  equity  to  repair  in  cer- 
tain eaaeis  and  the  tenant  is  obliged  from  a  sudden  accident  to  make 
TC|Mir8  to  prevent  further  mischief,  the  tenant  may  set  it  ofi* 
paid  to  the  use  of  the  landlord,  against  an  action  for 
X^)     And  where  defendant  holds  certain  strata  or  veins  of 
ilone,  under  a  lease  which  contained  a  proviso,  that  ^^if  the 
■hould  not  be  wholly  gotten  or  wrought  out  within  the  term 


» j=- 


(a)  Lnffkin  t.  Nunn.  1  New  Rep.  C.  P.  Esp.  Rep.  397, 
fOL  (d)  Belfour  v.  WmUmi.  1   T.  R.   310. 

(6)  Sm  Chap.  XII.  WeighnU  v.  W'aten.  6  T.  R.  48B.  Hare  v. 

(r)  Maak  v.  Cooper.    S  Str.  76S,  S.  C.  Groves, :)  Anstr.  (>87. 
Ld.  RsfAb  1477.    Bolfoar  ▼.  Weaton,  1        (e)  Brecknock  ( 'anal  Company  r.Pritch- 

Durnf.M  East,  310.  Baker  v.  Holtpsaffell.  aril.  6  T.  K.  7.V0-1. 
I  Taunt.  45.  but  see  Phillipiion  v.  Lt'i^^h,  1         ( /' )  Wateni  t.  WeigiU,  9  Anitr.  d^d, 

n    It 
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of  eight  years  &om  the  conuncm^mcnt  of  the  «k-niiKe,  the  run  iu 
reapeA  of  such  n  ibould  rdnain  ungotten  Bhuiild  be  jMai  to  the 
Imnr.^  Ob  the  pmductiMi'tif  the  lease,  the  proviso  rontainnl  On 
additfawl  irords  **'if  the  ftme  should  be  found  to  he  ^enable:' 
It  t^WA  te  «btiU[  My'  Tk  liable  to  pay  for  such  fftme  a»  coulJ 
be  ^bh(ffi;''iaa'liot  fat  that  Vliii-h  was  not  gettable.  (a) 

'WhU^'^UaxSB  inta  iGMee  of  a  colliery,  at  the  rate  of  so  mach  fn 
wey,  it^'tlli'tUllier^  Bccaibe  not  worth  working,  upon  the  plaltilff 
crfW^  ^^Miy  fek>  dl'th^  OaLl  that  could  be  got,  he  was  rehevei\ij/ 
tbe'^i^H'iit'Chkisaity  igihiBt  the  future  rent,  and  tlie  cownontia 
the  leUilU -Mtlt'tltt  ecilUery.  (6) 

When  m  s  leMe  dittre  wu  a  clause  of  re-entry  for  the  hreaci)  cF 
way^iit&i'iiihiiMie^iai  the  landlord  entered  for  a  general  brnrh, 
it  Wvliyiat'ffiiit  n  ttiefocftdture  ih  incurred  solely  hy  nonpti^mM 
of  rtntt  B  Court  of  equity;  upon  payment  of  the  rent  and  oWs 
wtf  !tffi^  li^pdiut  nd)  fbrtbiture.  (c) 

^jmiliiWHi  itflnit  or  /liMs. — Another  species  of  rent  occurs,  yi^' 
mratWwlftcii  It  generally  stipulated  by  a  atvenattt  in  the  last: 
anS  thiB  ^  'Mtbethnes  called  a  fore-hand  rent,  and  sometimes  a  tm- 
gift  or  btcome^  bat  niofe  commonly  a  fine,  which  is  a  premium  gjii^ 
hj'^  l£iis^''M  the  idbemd  of  his  lease,  and  has  been  consid^  u 
■a'^piUT^  ttnt  (cO 

X  lieiiig'JioMessed  of  certain  premises  held  under  an  Archbi^op 
byleittie,  renevable  from  time  to  time,  on  payment  of  cotam'sA 
and  Ibes,  demises  the  premises  for  a  term  to  B.  who  coveBaimf*  W 
he  wBl  from  time  to  time,  and  at  every  time  during  thb  H^vNt 
pay  to  ^.  or  the  Archbishop,  such  part  of  the  fine  and  Ce6i^''nfi!^ 
upcmeVery  renewal  by  A.  of  the  lease,  by  idiich  be  lidldi'Wt^i^ 
mises  demised,  shall  he  paid  or  payable  by  A.  in  resjd^tf  w 
premises  demised  to  B.  A.  afterwards  renews  his  luae  viHafiit 
Archbishop,  for  a  period  exceeding  by  five  years  the  t^srm  AlliiiHl 
to  fi. ;  it  was  held  that  B.  was  not  liable  upon  this  covenant  to  p7 
the  whole  of  the  fine  and  fees  incurred  by  A.  ujpaa  the'nibc/mflf 
his  lease  to  the  extent  above  mentioned,  but  only  a  'put^!^^uSi 
fine  and  fees,  commensurate  with  the  interest  which  if .  had  acquind 
in  the  premises. (e)  -^j!'!.!"^ M^ 

(o)  Adim  V.  Doncdfe,  5  Moore  475.  (d)  The  JriihJSqiiwtr  ^^^ifffiffi,  1 

(*)  Smtth  T,Il(lonU.  *  Br,R.  Ml.  Dwat.^  EfMf,.4^^\  \  ,j_J_.,^  .  ' 

{c)  Wsdii^  ,.  Cilcreft.  10  Ye*.  «•  f#>,CWt(ui  T:Dmf!r',.^^^t^^il- 
Doris  T.  Wpit,  IJ  Vea.  475.  345.  5  Moora,'S9  3.  C. 
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A  oovenant  by  a  lessee^  his  heirs  and  assigns,  to  pay  a  fine  of  40/. 
upon  the  expiration  of  a  term  of  sixty-one  years,  does  not  amount 
to  a  feservatioQ  obligatory  upon  the  tenant  in  possession,  to  pay  the 
fine!  over  and  above  the  rent  reserved,  (a) 

A  decree  having  been  made  for  granting  a  lease  of  charity  lands 
to  J.  S.  (who  had  been  at  great  expense  in  recovering  those  lands,) 
for  ninety-iiine  years,  or  three  lives,  at  a  rent  of  one  third  the  then 
improved  value,  and  to  be  perpetually  renewed  without  fine.  It 
wat  decreed,  that  the  lease  should  be  renewed  iotiesquoties,  without 
fine;  but  the  rent  is  not  to  be  computed  according  to  the  value  of 
the  land  at  the  time  of  the  decree,  but  according  to  the  value  when 
the  lease  should  be  renewed  from  time  to  time,  (fi) 

Rent  paid  in  advance  by  way  of  fine  or  fore-gift  is  not  usurious. 
Sed  secus^  where  a  loan  of  money  is  the  consideration  for  a  lease, 
aod  unavailable  security  is  given  for  it.  (c) 

In  the  case  of  renewal  of  a  lease,  by  an  ecclesiastical  corporation, 
though  a  dean  and  chapter  are  reasonable  in  the  fines  they  demand, 
if  an  aoddait  delay  the  lease,  which  has  not  happened  from  their 
£Milt  or  that  of  the  tenant,  yet  if  it  be  not  completed  till  a  new 
member  comes  in,  he  shall  have  his  proportion,  {d) 

If  amine  PceruB, — A  farther  security  for  the  payment  of  rent  is 
sometimes  agreed  upon,  by  the  insertion  of  a  covenant  by  the  terms 
of  wiiich  the  lessee  forfeits  a  certain  sum  upon  non-payment  of  such 
rent.  This  nomine  posruB,  as  it  is  called,  is  incident  to  the  rent, 
and  shall  descend  to  the  heir.  If  an  annual  rent,  therefore,  be  de- 
vised, the  nomine  pcence  passes  as  incident  thereto  and  the  grantee 
majF  have  an  action  of  debt  for  the  arrearages  thereof,  (e) 

By  accepting  the  rent,  however,  the  party  it  should  seem  waives 
the  penalty.  (/) 

Though  forfeiture  is  mentioned  to  be  nomine  pomce^  or  for  not 
paying  a  collateral  sum,  it  is  no  nomine  pcmiB  if  it  be  not  of  a 
rent. 

An  agreement  between  a  brewer  and  a  publican  that  the  latter 
dull  take  all  his  beer  of  the  former,  or  pay  an  advanced  rent,  can- 

(«)  Inchiqnin    v.    Brnnell,   3    Ridgw.  («)  Co.  Lit.  61.  b.  Brendloss  ▼.  Philips, 

P«  C.  376.  Cro.  £liz.  895.  Egerton  v.  Shesfe.  Latw. 

(»)  AtC-Gen.  ▼.  Smith,  2  Vem.  746.  1156. 

(c)  Witflcm  T.  Brown,  1  BaU.  &  B.  128.  (/)  Doe  d.  Chenj  y.  Batten.  Cowp.S-id- 

(d)  Winne  t.  Bampton.  3  Atk.  473.  7.    Home  v.  Kent,  1  Ball.  &  Be.  561. 
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not  be  cufonaad  unlea)  the^puUican  be  supplied  wi^igwd  l^^^^.(^) 
AtiA  the  quality  of  the  beer  cannot  be  proved  by  sha^fipg  fwbfht  .^loprt 
of  a  commodity  the  plaintiff  fumu^ed  to  otber  puUioan^  d^T^lg  t^e 
saiiiepeiriod,(a)  ,-..t'}i 

'A  ptovifiioa  in  a  lease  for  an  advanced  rent  in  case  ilm  l^a^ 
should  discontinne  purchasing  his  beer  of  the  lessor  was  stfongj^y 
censured  by  the  court.  (6)  And  a  plea  in  bar  to  An  avawry;  .for 
Mcb  additional  rent,  stating  that  the  beer  supplied  'was  ^  i^jbad 
qikality^  was  considered  as  a  meritorious  defence.  (6) 
.  -1:A  penalty  c^  a  similar  kind  is  also  inserted  sometiiaes  in  cafe  the 
lessee  xlig  for  bricks,  cht  lessen  the  quantity  or  value  of  the  soil  by 
similar  means.  But  a  covenant  of  this  nature  (unless  the  penalty  be 
sufflciaidy  great)  is  perhaps  less  expedient  than  the  inifdied  one,  or 
an  express  one  to  use  the  land  in  an  husband-man-like  manner)  or  not 
to  dig,  &c.  for  a  nomine  posnce  in  leases  to  prevent  the  tenant  firom 
jikragking  [ew.  gr,)  is  the  stated  damages ;  (e)  so  that  damagesi  &c. 
could  not  be  recovered  beyond  the  amount  of  the  penalty  Iq  the  one 
base,  whereas  in  the  other  cases,  the  landlord  would  haveapn)s|)ect 
of  being  recompensed  to  the  extent  of  the  injury  done,  (d)  . 
1  ^  >ijes8te  covenanted  not  to  plough  pasture  land,  and  if  }&e  did,  to 
p$Lj90a,per  annum  for  every  acre  ploughed.  The  Court  will. not 
grant  an  injunction  against  the  tenant's  ploughing,  for  the  parties 
themselves  have  agreed  upon  the  damage,  and  set  a  price  fur 
plou^ng.  So  if  the  tenant  ploughs,  the  Court  will  not  relieve  him 
against  die  penalty,  {e) 

The  whole  sum  nomine  pcsnce  in  a  lease,  to  prevent  the  tenant'^s 
ploughing  up  old  pasture-ground,  shall  be  paid,  and  not  at  the  rate 

(a)  Holcombe  V.  Hewson,  S  Campb.391.  penalties  and  liquidated   damages.      See 

and  see  Thornton  r.  Sherratt,  8  Taunt.  529.  Ponsonby  v.  Adam,  6  Bm.  Pari.  Ca«.  418. 

(6)  Cooper  v.  Twibill,  3  Campb.  286.  Harrison  v.  Wright,  13  East,  343.  Rolfev. 

and  see  Jones  v.  Edney,  3  Campb.  285.  Peterson,  6  Bro.  Pari.  Cas.  470.  Slomanv. 

And  as  to  whether  a  covenant  contained  in  Walter,  1  Bro.  Chan.  Cas.  418.    Hardy  v. 

the  assignment  of  a  lease  requiring  the  as-  Martin,  Ibid.  419.  Lowe  v.  Peers,  4  Bur. 

signee  and  his  assigns  to  buy  beer  of  the  2229.  Cotterel  v.  Hook,  Doug.  101.   Bird 

assignor  will  bind  a  subsequent  assignee  1  v.  Randall,  1  Blac.  Rep.  373. 387.  Winter 

See  Hartley  v.  Pehall,  Peake^s  Cas,  Ni.  v.  Trimmer,  Ibid.  395.  Fletcher  v.Dyche, 

Pri.  I3l.  and  Godb.  180.  2  Dumf.  &  East,  32.      Astley  v.  Weldon, 

(c)  Benson  v,  Gibson,  3  Atk.  395.  2  Bos.  &  Pul.  346.     Smith  v.  Dickenson, 

{d)  White  V.  Sealy,  Doug.  49-50.    And  3  Bos.  &  Pul.  630.     Wilbeam  v.  Ashton, 

for  the  cases  which  have  been  decided  in  1  Campb.  78.     Barton  v.  Glover,  Holt,  Ni. 

actions  brought  for  the  breach  of  covenants  Pri.  43.    Reilly  v.  Jones,  1  Bing.  302. 
and  ap^reoments,   distinguishing   between         (<»)  Woodward  v.  Gyles,  2  Vem.  119. 
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of  5  per  cent,  only  on  the  rent  reserved,  for  the  intention  of  it  is  to 
gite  the  landlord  some  compensation  for  the  damage  sustained  by 
the  nature  of  the  land  being  altered,  (a) 

If  there  be  a  nomine  pcemB  given  to  the  lessor  for  non-payment, 
thief  Ifeamr  must  demand  the  rent  before  he  can  be  entitled  to  the 
|iieiialty ;  ot  if  the  clause  be,  that  if  the  rent  were  behind,  the  estate 
dl^the  lessee  should  cease  and  be  void;  in  these  cases  there  must 
iM'on  actual  demand  made;  because  the  presumption  is,  that  the 
ksaee  is  attendant  on  the  land  to  save  his  penalty  and  preserve  his 
Mate,  and  therefore  shall  not  be  punished  without  a  wilful  default, 
and' that  cannot  be  made  to  appear  without  a  demand  be  proved, 
abd'  that  it  was  not  answered ;  and  such  demand  must  be  made  at 
the 'day  prefixed  for  the  payment,  and  alleged  expressly  to  have 
beefi  made  in  the  pleading  [See  also  post  ^^  Condition  to  re^^mter  on 
dcm-payment  of  rent.*"]  (6) 

Bond  for  perfoTtnance  of  Covenants. — If  a  man  covenant  to  enter 
hlto  a  bond  to  the  lessee  for  the  enjoyment  of  certain  lands  demised, 
tnd  do  not  express  wliat  the  sum  shall  be,  he  shall  be  bound  in  such 
a  sum  as  is  equal  to  the  value  of  the  land,  {c) 
*  'Aliond  for  the  performance  of  covenants  or  agreements  has  been 
htelA '  to  be  only  a  security  (under  stat.  8  and  9  IT.  3  c.  11.)  to  tlie 
ertnt  of  the  penalty,  (d)  Yet,  it  has  also  been  hdd  that  the  pc- 
halty  is  merely  a  security,  and  that  where  it  is  not  sufficient,  the 
pMliliff  may  recover  damages  as  well  as  the  penalty ;  and  that 
nothing  can  prove  the  principle  stronger  than  the  constant  practice, 
n^hcte  an  action  is  brought  on  a  bond,  of  giving  damages,  {e) 
' '  A  bond  for  non-performance  of  covenants  is  forfeited  by  a  breach 
qf  a  covenant  in  law ;  as  if  the  lessee  be  evicted  out  of  the  premises 
demised.  (/) 

(•)  Ajlfit  V.  Dodd,  2  Atk.  239.  Rur.  2229.    Cotterol  v.  Hook,  Douf?.  101. 

(*)  Bac.Abr.  tit.  Condition.  (0.2.)  Kird  v.  Randall.  1   Hlac.  Rep.  373.  rJ87. 

(«)  t  £sp.  N.  P.  281.  Winter  v.  Trimmer,  Ibid,  396.  Fletcher  v. 

(d)  White  V.  Sealy.  Doug.  49-60.    And  Dyche.  2  Dumf.  and  East.  32.  Astley  v. 

for  ^^  ewes  which  have  been  decided  in  Weldon.  2  Bos.  and  Pul.  346.  Smith  v. 

inyiopi  limiiEbt  for  the  breach  of  covenants  Dickenson.  3  Bos.  and  Ful.  630.  Wilbmin 

and  ^leementB,  distinguishing  between  v.  Ashton.  1  Campb.  78.  Barton  v.  Glover. 


and  liquidated  damaj^es.     See  Holt.  Ni.  Pri.  43.  Reillj  v.  Jones.  1  Bing. 

fqoapuAxf  V.  Adam.  6  Bro.  Pari.  Cas.  418.  302. 

|lifnf»a  T.  Wright,  13  EasU  343.     Rolfe  («)  Lord  I^nsdalc  v.  Ciiurch.    2  T.  H . 

v.i>taniin,  6  Bro.  Pari.  Cas.  470.  Sloman  :>88-9. 

V.  yf^^ier^  1  Bio.  Chan.  Cas.  41B«    Hardy  (/)  Nokea's  Case.  4.  Co.  80. 
r.   Martin.   Ibid.  ')19.      T^we  v.  Peers.  1 
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If  a  Burety  enter  into  a  bond  with  a  principal,  conditioned  for  the 
perfbrmsnce  of  covenants,  contained  in  an  agreement  for  a  leeie,  ' 
such  surety  is  sdllliahle^  although  the  principal  become  bankrupt;  i 
and  be  discharged  by  the  49  Geo.  3.  r.  121.  s.  19.  (a) 

Where  there  is  a  bond  with  a  penalty,  and  also  a  deed  of  core- 
nant,  and  the  tenant  takes  the  benefit  of  an  insolvent  act,  whereby 
the  bond  is  dischai^ed,  he  is  still  liable ;  we  have  seen,  (A)  on  any 
future  breach  of  his  covenant,  unless  specially  saved  by  the  statutfL 

In  debt  on  bond  for  the  performance  of  covenants  in  a  leaw ; 
judgment  and  suggestion  of  damages  to  be  assessed  on  the  writ  (I 
inquiry,  the  execution  of  the  lease  need  not  be  proved,  (c) 

Covenant  to  pay  Tawee. — With  respect  to  taxes,  the  tenant  ttiO- .. 
monly  covenants  to  pay  all  public  impositions,  except  the  ItncU 
tax-Cdj   '■■■-"""■  .  I 

When  oak  cbvoiuits  with  another  that  he  shall  have  lands  ^ 
chained  at  m  rents,  the  covenantee  ought  to  be  discharged  tj  s 
quit-reat.'Ce)     '  ' 

So,  a  g^iee  of  a  fee-farm-rent,  **  without  any  deduction,  dedi- 
cation, or  abatement  whatsoever,"  a  entitled  to  the  full  rent  vitb- 
out  deducting  the  land-tax.  (f) 

So,  if  a  tenant  covenant  to  pay  a  rmt  without  deducting  taxta,! 
Etatute  authorizing  the  tenants  to  deduct,  will  not  repeal  the  covfr 
nant  (^)  , 

A  covenant  to  pay  taxes  f^erally,  includes  parliBitiebtaiy  ttiUI^ 
and,  as  V  consequence,  the  land-tax :  for  «4ien  **  taxea^  tat  filM^ 
rally  spoken  of,  if  the  subject-matter  will  bear  it,  6uy  thall  THW 
tended  iffrliaroentary  taxes  given  by  the  crown.  (A)        '     ■  ■  <  --■"«■- 

A  covenant  to  pay  taxes  generally,  will  also  include  tuxtsnt 
sequently  imposed ;  and  though  the  commissioners  of  flemfltVnl 
an  election  to  charge  the  owners  or  occupiers,  yet  tfafti  iliii^  W 
matter  of  private  agreement ;  and  where  a  lessee  covenantett  "VorptJ 
all  assessments,  charges,  and  taxes  whatsoever,  ^witrdi'af  tatiiHi- 

(a)  Inglu  V.  Mudongta,  1  Hoore.  198.  <<}  HraunMid v.  HOI.  1  Qoaf^) ^i^ 
WeUk  >.  Welih.  4  Maala  and  Scl.  33S.        (/)  Badbntj  t.  Wiigbt.  I>Mi|,,IH|,. 

Pige  V.  fioMell.  3  Mule  and  Sel.  5il.  Sl7'3tO.                                        ,    _.      ^_  ■ 

(A)  Anu,  p.  (J,)  Amn  v.  Cri^.  14  H^.  ^'.Vm- 

(e)  C<dliiii  V.  Rjbat.  1  Eap.  Rep.  157.  iter  v.  KidsUl.  Ibid.  167^.'  Vqwoa*  >• 

(lO  A*  to  the  pajment  of  tuei,   &c.  Birafoot.  II  Mod.  tX. 

See  Ante,  p.  1T5. 
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iifg^the  r^pj^x^on  of  the  premiss,  ^d  a  wall  built  ii)  defcnc^,  of 
the.lfifir^,  after  being  thrown  down  by  a  tempest,  was  rebuilt  by 
ongb^pf  the  cpmmissioDers  of  sewers  in  a  new  shape;  it  was  held 
that  the  covenant  extended  to  the  reparation  of  this  second  wall,  as 
Wfll  jft^  the  first  (a) 

,.^ landlord  under  a  covenant  in  a  lease  to  pay  the  .land-ta^,  is 
bff^nd  to  pay  the  land-tax  in  proportion  to  the  qtiafitum  of  rent 
obly,  (6) 

Sp,  if  a  lease  be  made  for  years,  rendering  rent,  free  and  clear 
fitm  all  manner  of  taxes,  charges  and  impositions  whatsoever,  the 
leaaee  is  bound  to  pay  the  whole  rent  without  any  manner  of  deduc- 
tion for  any  old  or  new  tax,  charge  or  imposition  whatsoever,  (c) 

]tf  A  taiant  covenant  to  pay  ^^  all  taxes,"'  this  binds  him  to  the 
payment  of  such  taxes  only  as  were  in  being  when  the  lease  was 
made^  and  not  to  taxes  or  charges  afterwards  imposed,  (d) 

SOf  a  covenant  to  discharge  from  taxes  extends  to  subsequent 
taxes  of  the  same  nature,  but  not  to  those  of  a  different  nature,  (e) 

.^fif^here  a  party  took  seven-sixteenths  of  certain  premises,  the 
wliole  pf  which  were  then  rated  at  the  annual  value  of  S5/.  and  the 
IcflMxr  covenanted  to  pay  all  taxes  then  chargeable  on  the  premises, 
or  9fky  part  thereof,  or  on  the  yearly  rent  thereby  received,  and.  the 
k^pee  covenanted  to  pay  all  fresh  taxes,  which  should  thereafter  be 
charged  upon  the  premises,  or  any  part  thereof.  It  was  held  by 
BtKglky  J.  and  Holroyd  J.,  [dissentiente  Ablwtt  C.  J.]  that  the  true 
CGiistniction  of  these  covenants  was,  that  the  lessor  should  pay  such 
taxes  as  were  chargeable  on  the  premises  at  the  time  of  making  the 
lease,  considering  them  as  of  the  annual  value  of  seven  sixteenths  of 
Slj/L,  and  that  the  lessee  should  pay  all  fresh  taxes,  and  all  such 
additions  to  the  taxes  formerly  chargeable,  as  were  occasioned  by 
the  )9^roved  value  of  the  premises.  (/) 

A  covenant  to  pay  taxes  on  the  land  does  not  extend  to  the  rates 
to  church  and  poor,  for  they  are  personal  charges,  {g) 

(a)  Commios  v.  Massam.  March.  196.  M.  346. 

Callu  on  Sewen.  {d)  Davenant  v.  Bishop  of  Salisbury.  1 

(ft)  Wliitlleld  V.  Brandwood.  2  Stark.  Vent.  S33. 

44a  and  Me  Yaw  V.  Leman.  3  Str.  1191.  (<;)  Brewster  v.  Kitchell.  1  SaUr.   198. 

1  Wata.  «1  S.  C.  Hyde  v.  Ilill.  3  Dumf.  &  E^-ana  v.  Sterens.  4T.  R.  41^1. 

&■(•  377.  Graham  v.  Wade.  16  East.  29.  (/)  Watson  v.  Atkins. :»  Ram.  and  A, 

(r)  Boc.  Abr.  tit.  Corenant.  (F.)  Giles  6^17.  and   see   the  cases    referred    to    in 

V.  Hooper.  Carth.  1«)3.  Bradbury  v.  Wright,  note  (6). 

Doog.  6i4.  Amfield  t.  White.  1  Ryl.  aud  {g)  Theed  v.  Starkey.  8  Mod.  314. 
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Cuvcuaot^  relative  to  t^is  Hubjectitre  gamrolly  inserted  io  Icitw*, 
1111(1  aw  uiChuriiied  tiy  the  Und-tax.  sets,  whidi  provide  ''*  thnt  ixv 
*'  ttni^i  tb«rta&  (tontained  idialJ  be  conetrucd  to  alter,  cfautge,  dnb-r- 
"  mini?,  or  make  void  any  contracts,  covenants  or  agreements  whitl- 
*' soever,  between  landlord  and  teoant,  or  any  otlier  persons,  tou(^- 
"^bg  tbe  payment  of  taxeii  and  assessments.^ 

A  Satinet  covenant  in  a  lease  wlicreby  the  tenant  bound  hintsclf 
to  pay  the  property  lax  and  all  other  taxes  imposed  on  the  piv 
mises  or  on  tKe  landlord  in  respect  thereof :  though  vc«d  and  lllrgal 
hy  the  statute  46  Geo.  S-  c.  G5.  s.  US.  will  not  avoid  a  ^wriite  <»- 
venant  in  the  lease  for  payment  of  rent  clear  of  all  parliamentary 
taxes,  he.  generally ;  for  such  general  word.s  will  be  underfit^od  of 
suqIi  taxes  a^  the  tenant  might  lawfully  engage  to  defray,  {a) 

Sii-  where  a  lessor  by  indenture  made  since  the  passing  of  the  46 
G.  S.  c.  6d-  demisL-d  certain  premises,  reddendum  4U/.  annually, 
clear  of  land  tax,  property  iax,  he.  and  the  tenant  cuvf  nontnl  to 
pay  the  stud  yearly  rent  in  the  manner  the  same  tmuresemetttohe 
paid  OS  aforesaid;  and  to  pay  the  land  tax,  pnyperty  la.r,  &c:  it 
was  held  that  by  a.  115,  coupled  with  s.  195  of  (he  said  ad;  to 
miJiGh  of  the  reddendum  and  covenant  as  stipulated  for  payment  af 
tha  rent  clear  of  deduction  on  itccuunt  of  the  property  tax  was  void, 
but!  the  residue  was  good  for  payment  of  the  rent  subject  tomch 
deduction,  (b) 

Under  a  covenant  by  a  tenant  for  the  payment  of  80/.  yearfjf 
rent,  all  taxes  thereon  being  to  liim  allowed,  and  also  that  hewoiild 
pay  all  further  or  additional  rates  on  the  premises,  or  on  any  addi- 
tiuiiaj  building  or  improvements  made  by  him ;  and  a  covenant  lij 
the  Juadlard  to  |)ay  all  rates  on  the  premises,  or  on  the  tcMnl  in 
respect  of  the  said  yearly  rent  of  80/.,  except  such  further  or  niJ- 
dittonal  taxes  as  may  be  assessed  on  the  premises ;  the  tenaiK  K 
bound  to  dL'fray  all  increase  of  the  old,  as  well  as  any  uew  rates, 
beyond  tlic  proportion  at  which  the  premises  were  rated  at  tiietiim; 
of  the  lease,  which  was  20/.  in  respect  of  the  80/.  rent,  (c) 

Where  land  was  mortgaged  to  secure  an  aimual  payment  of  20t 
to  A  widow,  in  satisfaction  of  her  dower,  this  aimual  payment  hein^ 
secured  out  of  land  ought  to  answer  taxes  as  the  land  does;  but  if 

(a)  GukeU  T,  King.  11  Eatt.  165.  PreDtic8,'Id.'d49i  ' ''" '. "' '" 

(i)  Poller  V.  AbboU,  4  T«unl.  105.  (e)  Gnhwa  v.  Wmde,  16BMt,  »)■■< 
Brad4li«ir  T.  Balden,  U,  57.  Tincklerv.    scethecue>refeiTedtoiaMU(t}lMtf«» 
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thC'leilaMl  >m  the{iayiDaiti>f  >thef  anduky  <b  ^e  itidow  omit  to  de- 
diiatifiit:rtax)^>be6UAlnot'iiiBke>lidr(«idfif^  ]ii(eiiidt^>{%M  it  may 
be  oetoyeied.at  Iflvinan  aetien^ of  ft^UNoqMK^bdiig flobniytpttd  to 
hesflMe^^StOLil (a):-      •  .     k-     •*  -j  /»;b  Mo^'  'jAv-m  lo 

Caowmaiio  oMwUe  the  LafuL^Inhududidr^  leasM^Jt  is  usual 
to  insert  a  special  covenant,  as  to  the  mode^  cillt)v»CiaO'(:£Mr  "with- 
out^fuohiaoQ^rcnaBt,  the  lessee  would  be  left  to  his  ehoice  as  to  the 
tjpenliiimt  jof  the  land;  provided  he  break  not  the  implied  covenant 
to  lydat  it:iD:  a  hudwndmaiwlike  manner. 

.fienpectHig  a  covenant  to  use  the  land  m  an  kusbandman-like 
nmnigr  and  to  deliva*  it  up  in  like  conditiany  it  was  held  to  be  mat- 
tee  <if  Jkw  lo  determine  what  was  using  the  land  hi  an  husbandman- 
like  manner,  and  BuUer^  J.  gave  it  as  his  opinion,  that  under  such 
artiovctiant  the  tenant  ought  to  use  on  the  land  all  the  manure  made 
tbetis^  except  that  when  his  time  was  out,  he  might  carry  away  such 
com  and  straw  as  had  not  been  used  there,  and  was  not  obliged  to 
lining'  back  the  manure  arising  from  it  (6)  Manure  however  is 
assignable  by  the  tenant,  though  he  thereby- subjects  himself  to  an 
aoliQii^(c)  •  ■ 

i>  Indeed,  in  a  recent  case,  it  was  observed  by  ljiCftAElkrib¥t(mghj 
thaik  evidence  that  an  estate  had  been  managed  accordiiig  to  the 
cilstora  of  the  country,  would  be  always  a  medium  of  proof  tHat  it 
had  been  treated  in  a  good  and  husbandman-like  manner* (4)> 

/Lessee  covenants  to  leave  sufficient  compost  on  the  sdil  itf  the 
landlord  at  the  end  of  the  term,  he  the  lessee  having  the  yatd,  bam, 
andia  mom  to  lodge  in  and  dress  diet.  This  was  holden  to  be  a 
nmltual  covenant  an^  not  a  condition.  It  differs  from  a  case  where 
the  tenant  covenants  to  repair,  if  the  lessor  finds  sufficient  timber ; 
fofc  there  die  proviso  restrains  the  covenant:  but  in  this  case,  said 
Ijord'  Manefieldj  there  is  not  the  least  foundation  for  such  con- 
struction, {e) 

tCioveBant  by  lessee  that  he  will  at  all  times  during  the  term 
plough,  sow,  manure  and  cultivate  the  demised  premises,  {except 
thi^itakbii  wnrren  tmd  sheep  wcUk^)'m  a  due  course  of  husbandry; 
il'lessiee'  plough  the  rabbit  warren  and  sheep  walk,  covenant  lies 
i^nst  him.  (/) 

(o)  East  ▼.  Thornbury,  3  P. Wms.  128.  n.  post  Ch.  XV.  Sec.  I. 

(6)  1  E»p.  N.  P.  279.  («)  Dodd  v.  Innis,  Lofft's  R.  56-7. 

(c)  I^bag'o  V.  King,  t  Chit.  Rep.  246.  (J)  Duke  of  St.  Albaos  ▼.  EUis,  16  East, 

\d)  Legh  ▼.  Hewitt,  4  Eaat^s  R.  134.  35S. 
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A  covenant  by  a  lessee  that  be  will  suRioiently  inuck  iiiiii  nuuuin 
the  land  with  two  suiRaient  Kts  uf  muck  witfain  t\w  upacv  of  vixvf 
the  Iwt  years  of  the  tetm,  the  last  ect  of  muck  to  be  Uul  upm 
ibm  premises  within  three  years  of  the  expiration  of  the  term,  in  ^ 
■rtbfied  by  the  tenant's  laying  on  two  eels  of  muck  within  the  thm' 
iMt  years  of  the  term-  (a)  ,  ^,j 

An  injunction  was  granted  on  alEdavit,  to  restrain  the  toiftttflfi'r 
■  fivm  &om  breaking  up  meadow,  contrary  to  express  covenant,  la^ ). 
the  purpose  of  building;  but  the  Court  doubted  if  the- tenant  <3Hi1i1 
be  reetraiaed  updn  the^  ground  of  woate,  without  an  affidavit  that  i)t . 
wei  ancient  meadow,  if  there  bad  been  no  espresB  covenant.  (6)     (., 

So  an  iDJunctico  was  granted  against  a  tenant's  pJougIUDj;,iip 
peetbre,  uponacovoiauttoniaaage  in  an  busbandinan-like  maniuVfi 
though  there  was  no  express  covenant   to  convert  pasture,  tntQ,  . 
anitle.  {c} 

An  injunction  will  not  be  granted  agiunst  a  verdict  in  ejeetOKOjt.  j 
tqxn  a'breacb  Ot  cevenairt  by  a  lessee  for  years,  as  to  the  moie^et  \ 
euhivatioB  mdy,  ifieliefcan.be  admitted,  tiie  defendant,. havilV;  ', 
been  prevented  from  proving  other  breaches,  against  which  nv.rQr^  i 
lief  could  be  had,  as  by  assigning  without  license,  but  Jigaipd  s 
iMvsch  (^  covenant  tor  non-payniait  of  rent,  relief  inay  be  tutd  ii^ 
equity.<d)  r 

SpBctal  covenants  as  to  cultivati<»i  are  not  to  be  implied  from  the, 
mere  act  of  holding  over,  as  they  may  be  from  payment  of  rent  ft, 
the  sBine  period,  which  may  be  evidence  of'aa  agnaneni  foifffif^^jl^ 
only  on  the  same  terms,  but  subject  to  the  sanecovenanta^^EpfgML 
covenettta  may  be  enforced  by  injunction,  but  cut  an^p]||)f^jj|g|gt 
nant  againat  a  tcsiant  removing  wrtidee  contrvy  ta.tiie  .^fiftt^g^ 
country.(e)  i  .r!- liaqw 

By  die  atat.  66  G.  3.  c.  60,  which  was  passed  to  t^;ifl«telf^nir 
of  fanmng  stock  token  in  execution,  it  is  enacted  Huil^mtffff^ 
or  other  officer  shall  sell  or  carry  off  from  avy  laode  injjflMk 
chaiF,  turnips  or  clover,  ^vwing  with  com  in  any  <?>^,>?' 
any  hay  or  other  produce  contrary  to  the  covenant  i^  ^  ^l^i^ 
but  thetlienff  aiay  dispose  of  pcoduce  subject  to  an  agnKn)fp^ 
expend  it  on  the  land ;  and  that  assignees  of  bankrupts,  &c.  dUl 

MB, 


(a)  FowuU  V.  MvoNM,  5  Bin  It  Aia. 

(*)  Dtory  v.Moliia,6V» 

i«. 

'  Id)  LovDt  V.  Loid  lUiuli 

(A>  Lotd  (inj  da  WUton  v.  Suon,  6 

B.  S4. 

'«».  106. 

(f)  KiiDptoc  V.  E«,  t  Ve 
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not  take  the  crop  of  any  bankrupt,  ftc.  {ii  any  other  way  than  the 
bankrupt  would  have  been  entitled  to  do.'  (a) 

To  repak''and  ddwer  up  in  good  condUkn^  4r^.-^As  to-an  ex- 
preas  cov^iknt  to  rqfMdr,  if  a  lessee  covenant  to  keep  a  house  m  t^ 
pair,  and  leave  it  in  as  good  plight  as  it  was  at  the  time  of  making 
the  lease;  (6)  in  this  case,  the  ordinary  and  natural  decay  is  no 
breach  of  thi  Covenant,  but  the  lessor  is  bound  to  do  his  best  to 
keep  it  in  the  sakne  plight,  and  ther^ore  should  keep  it  covered.(c) 

An  agreement  by  the  tenant  to  leave  a*farm  as  he  found  it^  is  an 
agreement  to  leave  it  in  tenantable  repair ;  and  will  maintain  a  de- 
claration so  laid,  {d) 

A  eovenantin  a  lease  to  deliver  up,  at  the  end  of  the  term,  all  the' 
trees  stlanding  in  an  orchard  at  the  time  of  the  demise,  ^  reasonable 
use  and  wear  only  excepted,^  is  not  broken  by  removing  trees  de- 
cayed and  past  bearing,  from  a  part  of  the  orchard  which  was  too 
crowded;  {e) 

Under  a  covenant  that  the  tenant  should  and  would  substantially 
repatl'^Tujihold,  and  maintain  a  house,  he  is  boimd  to  keep  up  the 
inside  pmtting.  (/) 

A  general  loovenant  to  repair,  and  to  deliver  up  in  repair^  extends^ 
it  seems,  io  all  buildings  erected  during  the  term,  {g) 

Therefore  where  a  lease  was  made  of  three  messuages  Ibr  for^p* 
one  years,  in  which  the  lessee  covenanted  '^  to  pull  them  down  snd 
erect  tiiree  others  in  their  place,  and  also  to*  leave  the  said  prs^ 
mises  iemd  houses  thereafter  to  be  erected  at  the  end  fsX  the  term  in 
good  repair  ;*"  and  afterwards  the  lessee  pulls  down  the  three  housea 
and  bullA  five ;  he  must  leave  them  aU  in  good  repair  at  the  end 
€3S  the  term :  for  though  in  the  first  covenant  he  is  bound  only  to 
repair  the  messuages  agreed  to  be  erected,  yet  by  the  last  covenant 
he  is  obliged  to  leave  in  good  repair  the  houses  thereafter  to 'be 
erected  Indefinitely,  which  extends  to  all  houses  that  shall  be  built 
upon  the  premises  during  the  term,  {h) 

So  if  a  man  take  a  lease  of  a  house  and  land,  and  eovenaxit  to 
leave  the  demised  premises  in  good  repair  at  the  end  of  the  term^ 
and  he  erect  a  messuage  upon  part  of  the  land,   besidea  what 

(a)  Se«  this  sUtate  more  at  large  jposi  etvid.Y.  N.  B.  145.  K.  pott  Ch.  XV.  Sec.  I. 

Chap.  XII.  (c)  Doe  d.  Jones  t.  Crouch,  S  Camp.449. 

{b)  Fits.  Abr.  tit.  Covenant,  fol.  4.  (/)  Monck  v.  Noyes,  1  C.  &  P.  f65. 

(e)  Ferguson  v. ,  2  Esp.  R.  590.  (g)  1  Esp.  N.  P.  277. 

(fO  Winn  V.  White,  2  fil.  Rep.  840-2.  {h)  Bac.  Abr.  tit.  Covenant.  (F.) 
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was  before ;  he  must  keep,  or  leave  this  in  good  rtpair 
also,  (a)  '  '  • 

Lessee  who  has  erected  fixtures  for  the  ^purpose  of  Imde  tijxm 
the  demised  premises,  and  afterwards  takes  a  new  leioe  ta  coitliiiMoe 
at  the  expiration  of  his  former  one,  which  new  leaw  cdntaintf  at  (te- 
nant to  repair,  will  be  bound  to  repair  those  fixtures,  tlnlenibcVig 
circumstances  exist  to  show  that  they  were  not  intAded'tiy-pftM 
under  the  general  words  of  the  second  demise.  Qtutre^  wh^dUr 
any  circumstances  dehors  the  deed  can  be  alleged  to  show  that'Aey 
were  not  intended  to  pass.  (6)  '  '   ' 

But  in  a  building  and  repairing  lease,  a  covenant  '*  to  leav^'lthe 
demised  premises,  with  all  new  erections,  well  repaired,^  Wafe'&ii- 
strued  to  extend  to  the  new  erections  only ;  a  sum  of  mdneyVStg 
agreed  to  be  laid  out  in  new  erections  and  rebuilding,  and'flie 
covenant  ^^  to  keep  in  repair^  extending  only  to  new  erections.' (If) 

A  covenant  to  repair  and  to  surrender  the  premises  in  g^MxT  ten- 
dition  at  the  end  of  the  term,  does  not  preclude  thcf  injtniHScm 
against  pulling  them  down,  and  carrying  away  the  matieiiEds'jiut 
before  the  end  of  the  term,  {d  '"    '" 

Where  in  a  lease  with  a  clause  of  re-entry,  there  is  a  ^dml 
covenant  on  the  part  of  the  tenant  to  keep  the  premises  fai  rijpilir; 
and  it  is  further  stipulated  by  an  independent  covenant,  that  ihe 
tenant  within  three  months  after  notice,  shall  repair  all  defects  spe- 
cified in  the  notice ;  the  landlord  after  serving  him  with  a  notice, 
may,  nnthin  the  three  months,  bring  an  ejectment  against  him,  for 
a  breach  of  the  general  covenant  to  repair,  (e) 

A  covenant  to  repair  at  all  times  when,  where,  and  as  occa- 
sion shall  require  during  the  term,  and  at  farthest  within  three 
months,  after  notice  of  covenant  of  reparation,  is  one  covenant ;  and 
it  cannot  be  stated  as  an  absolute  covenant  to  repair  at  all  times, 
when,  where,  and  as  occasion  should  require  during  the  whole  tenn.(^f) 

Where  a  lease  contained  covenants  to  keep  the  premises  in  repair, 
and  to  repair  within  three  months  after  notice,  and  a  clause  of  re- 
entry after  breach  of  any  covenant,  and  the  premises  being  out  of 
repair,  the  landlord  gave  a  notice  to  repair  within  three  months. 

(/i)     Bac.  Abr.  tit.  Cov.  (F.)  (rf)  INIjiyor.   &c.  of  London  v.  Ued^ 

(h)  Thresher   v.  East   London  Water-  18  \os.  ;3.i6. 

works.  2  Bam.  ^  Grvt^.  (Um.  (<•)  Roe  d.  Goatly  v.  Paine,  'i  C^rnip. .=>2'^- 

(c)  Laut  V.  Nonis,  1  Burr.  287,  90  &  (/)  Horsofall  v'.  Testar,  7  Tauiil.  3»J. 

*-^l-  1  Moore.  89.  S.C. 
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)i(i^,  that  this  was  a  waiver  of  the  forfeitiure  incurred  by  breach  of 
the  general  covenant  to  keep  the  premises  in  repair,  and  that  the 
lai^ocd.  could  not  bring  ejectment  until  after  the  expitation  of  the 
f]f;^,inpnths.  (a) 

^  ^  leasee  covenanted  within  the  two  first  years  of  the  term  to  put 
t^-^remjfies  in  good  and  sufficient  repair,  and  at  all  times  during 
tli^.term  to  repair,  &c.  the  messuages,  &c  when,  where,  and  as  often 
aiKiBefsd  should  require,  and  within  the  first  fifty  years  of  the  term 
XOftaifA  down  the  four  demised  premises  as  occasion  might  require, 
wd  in  the  place  thereof  erect  upon  the  demised  premises  four  other 
fB^pA  and  substantial  brick  messuages.     Breach,  that  althou^  fifty 
j^ffX%  o£  the  term  had  expired,  die  lessee  did  not,  within  the  fifty 
YfifJ^  tftke  down  the  four  messuages  and  in  the  place  erect  four  other 
gfyj^  and  substantial  brick  messuages.     Plea,  that  occasion  did  not 
m|i]jr^. within  the  fifty  years  that  the  four  messuages  should  be 
^ke&.  down.     Upon  demurrer  the  court  intimated  an  opinion,  that 
if,2^t]^  the  fifty  years  the  houses  should  be  so  repaired  as  to  make 
|t)Mm  {Completely  and  substantially  as  good  as  new  houses,  the  cove- 
nant would  be  satisfied  without  taking  down  the  old  house&  (6) 
,,..f^.ji?pyenant  to  rebuild  a  house  in  two  years,  and  sufficiently  to 
n^puj:,  the  same  and  all  other  buildings  to  be  erected  during  the 
tpipsif  when»  where,  and  as  occasion  should  require,  and  the  same  in 
nU^tbings  sufficiently  repaired,  at  the  end  of  the  term  to  yield  up 
to,;t^  lessor,  was  followed  by  a  covenant  that  the  lessor  might, 
t^ficje,  or  oftener  in  a  year,  enter  to  view  the  condition  of  the  pre- 
mises, and  of  all  want  of  reparations  leave  notice  in  writing  to  re- 
jNjijL  within  six  months,  within  which  time  the  lessee  covenanted  to 
Xflf/tdr  accordingly :  held  that  the  first  covenant  is  not  so  qualified 
l^j  th^  last  but  that  the  plaintiff  may  declare  on  the  leaving  the 
fi  out  of  repair  at  the  end  of  the  term  without  averring  or 
six  mpnths  notice  to  repair,  (c) 
,  The.  breaking  of  a  doorway  through  the  wall  of  a  demised  house 
illito,  an  adjoining  house,  and  keeping  it  open  for  a  long  space  of 
,tii^^  amounts  to  a  breach  of  covenant  to  repair,  (d) 
^.  A  tenant  of  a  house  covenanting  to  keep  in  repair  the  premises 
and  all  erections,  buildings,  and   improvements  erected   thereon 

(«)  Doe  d.  Morecraft  v.  Meux,  4  Bam.        (r)  Wood  v.  Day.    7  Taunt.  646.     1 
&  Crea.  606.  Mooro,  389,  S.  C. 

(6)  Eveljn  v.  Raddish,  7  Taunt.  411.  (r/)  Doe  d.Vickory  v.  Jackson. 2  Stark,  ¥93. 
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during  the  tcm,  on  yielding  up  the  sanie  at  the  end  of  the  Usm, 
cannot  rcBkore  ft  veranda  erected  during  the  term  the  lower  part  of 
wfaieh.il  .ftOnd  te4he  ground  by  meatui  of  posts,  (a) 

JViqptati4)f.|e^fe7^  cannot  decree  a.  specific  performance  of  «  co- 
Ttutti  tn  ft^ti9:t^M)&  wJiere  an  ejectment  in  brought  by  a  liuxikml 
taflblttmh  vi  iHiOrtfpant  to  repair,  it  would  seem  that  equity  caD> 
no|n|ieiA(|)>,i:B(^it  will  restrain  an  action  on  breach  of  covmont 
to  ifpfaVlriufAdieK  ia  no  neglect  or  surprise  in  the  case,  nor  uij 
mi^WiV  Mimdnmt.  on  the  part  of  defendant  (c) 

A  ooTauat  in  a  lease  that  the  lessee  would  not  dig  ^;rMvel  out  of 
•ny.JMflt'Af  itlfVid^Hlised  premises  without  consent  of  Ute  les«ori  or 
pft^iffltQ-Un-fblfl'lUIUiigs  pi^r  load, except  what  should  bedugmit 
of'JlWflnMH^IMMi^  the  preinietes  demised,  and  part  of  a  gudea, 
la^i4t<fi4faPA*iw  of  J.  B.  %  indorsement  made  on  the  lewe 
before  esecutko,  it  was  agreed  that  it  should  be  lawful  for  llit 
leMogr^tP  lA  uy  part  of  the  demised  premises  for  the  purpoM  of 
mftfcingitpitlit  ff  tUss,  he  paying  the  lessee  three  pounds  ice  every 
aerft  vbtcfa  im  .fbould  so  let ;  and  further,  (hat  it  should  be  lawful 
for>4|BilaMM  tQ'bnak  up  and  dig  for  gravel  any  part  of  the  vithin 
«l«'iniw^  pwipJMWit  hfi  covenanting  to  pay  to  the  lessor  SOL  for  mgry 
■CTghi^;#bOul4  bwlt  up  and  dig,  at  or  l>efore  the  expiration  «f,dv 
'ten%  naA  to  Tpake  good  the  sajne ;  it  was  held  that  tlie  lessee  «s 
DOtoititled  to  dig  for  gravel  in  the  two  acres  of  gardei^^niuwl  ] 
mentitmed  in  the  lease,  without  making  them  good.(dX  fiV^,^ 
Court  of  Chancery  refused  a  specific  perfbrmaoce  o£  a,  fftniW* 
to  make  gi9od  ,a  gravel  pit,  the  principle  of  ^ledfic  ytgtoffffgfiff 
hang  that  the  l^;al  remedy  is  inadequate  or  defeGtiTB^«^,r',„i,n(F'. 

If  a  lessee  for  a  l<xig  tarn  coveoaDt  to  lay  out  SOOf.  and-J^rfpitf 
but  SOI.  anct  after  thirty  yean  are  expired,  the  iMsorTeopFO^  }^ 
damages  at  law,  equi^  will  neither  rdiere  against  thfi  diinmi^.iil 
excesuve,  nor  order  the  money  to  be  laid  out  in  aapnave/Biait^i/) 

A  lessor  who  haa  a  right  of  re-entry  resrared  on  a  j^9?|i;ad^,<f 
covenant  to  repair,  by  wainog  his  right  to  re-enter  od  h  .txjfdtjb^ 

(a)  Faoiy,  idmiz  or,  T.  BnwB.  tStufa.  Worki,  1  Herv.  65,  (n^         .  .  .r  ,.. 

403.    WadmuiT.Cilonft,  ID  VM.6r.  (d)  Flint  t.  Bnudoo,  1  BI«ir jlllfttrJ?' 

(6)HiUv.B«oUj.l6Vei.«M.18V«i..  73.                                                  ,,.    „  ." 

56.  Bncabridge  r.Bncklej,  1  Pri«,  JOO,  (•)  Flint  T.  Bnodoa,  8  y^J^|ffriO. 

and  IM  Mo«1bj  v.  Virgin,  3  Vu.  IM,  Errington  t.  Aynesle^,  t,  Bn.  (Jlwi'fM 

and  the  cum  there  cited,  341 .    Rayner  t.  Sbno,  9  ^4m.f^ 

(e)  Maniam  r.  Soatb   London   Wsler  </)  Bmikar  v.  UcOder,  i  VwU  9ie. 
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that  covenant,  does  not  waive  his  right  to  re-enter  on  a  subsequent 
watH  t|f  repairs,  (a) 

The  defendant  mortgagee  of  a  term,  purchased  the  mortgagor's 
vhoie  iiiterest  in  the  premises,  in  consequence  of  the  lessor's  advice, 
^\Wtake  to  the  premises  and  finish  the  buildings,''  given  after  a 
fif^Vtt  re-entry  had  accrued  for  the  non-completion  of  the  build- 
tngis  'held  that  the  lessor  might  maintain  an  ejectment  for  the  for- 
feiliito'  against  the  defendant,  the  buildings  never  having  been 
Dompleted,  and  a  sufficient  time  having  elapsed  since  the  purchase 
fo^  the  cdixipletion.  {b) 

It  m  tenant  bind  himself  in  a  penalty  of  lOW.  for  performance  of 
rqiaitv  within  a  limited  time,  the  court  will  not  permit  him  to  be 
hialflhil  to  bail  for  the  100/.  upon  an  affidavit  which  does  not  show 
itf ''^tef  respect  and  to  what  amount  he  has  violated  his  con- 
Met  fc) 

Whien  there  is  a  covenant  to  repair  on  the  part  of  the  lessee,  if 
belMiH  down  houses,  no  action  will  lie  against  him  till  the  end  of 
thef'term,  for  before  that  period  he  may  repair  them.'  But  if  he 
nlltr^lrh  thnber  or  trees,  covenant  lies  immediatdy,  for  such  can- 
aM^Be  replaced  in  the  same  plight  at  the  end  of  the  term,  (d) 
^lJ^tbe  covenant  be,  ^Mt  is  agreed  that  the  lessee  shall  keep  the 
Iwba^demised  in  good  repair,  the  lessor  putting  it  in  good  repair," 
oMttumt  lies  against  the  lessor  on  these  words,  if  he  do  not  put  it 
ill  Wpalr.  (e) 

JTptm  a  covenant  to  repair  and  keep  in  repair  during  the  con- 
dfltiiifee  of  the  term,  an  action  may  be  maintained  for  breaches 
Dommitted  before  the  term  has  expired.  (/) 

It  has  been  held,  that  if  the  lessor  covenant  to  repair*  during  the 
fcetih,  if  he  will  not  do  it,  the  lessee  may  repair  and  pay  himself  by 
vay  ttf  retainer ;  (jr)  but  Holt^  C.  J.  doubted  of  this,  unless  there 
me  a  covenant  to  deduct  the  expense  of  the  repairs  from  the 
renlt:'aiid  though  cases  occur  in  the  books,  wherein  it  has  been 
khoi^t  by  some  of  the  Judges  that  a  lessee  might  expend  part  of 

(a)  Doe  d.  Boscawen  t.  BUbs,  4  Taunt.        (d)  F.  N.  B.  145.  K. 
r35.  Bud  BMi  Doe  d.  Sore  t.  Ekins,  1  Hy .        («)  1  Esp.  N.  P.  278. 

kM.f9.  (/)  Luxmore  v.  Robson,  1  Bam.  6c 

(b)  Doe  d.  Sore  t.  Alcers,  1  Ry.  &  M.    Aid.  584. 

».  1  C.  &  P.  154,  S.C.  (g)  Beale  and  Taylor's  Case.    1  Leon. 

(c)  EdwMs  V.  Williams,  5  Taunt.  $47.     237.  S.  C.  Cro.  Eliz.  222. 
istlej  T.  Weidon,  2  Bos.  Ac  Pul.  346. 
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the  nqt  In  iqNUra  of  A*  proiuiwti  if  ilic^'  rLf{iiirccl  repair,  md 
ni^t  Mt  off  Mich  cxpndiliiri.'  in  an  actiou  either  of  debt  or  cot». 
tint  tel«4;  fmmadkm,  opinion  is  nroneous,  for  the  Insor  ud 
ltMllftl|iMtilMir'ni|Mditt*  remedies  cm  the  several  novetuutta  eciK 
tifaad fk 4l  1mm;' awd  Ae  maxim  of  Uw  "so  to  judf^  of  cud. 
flMflMtJ>.to-plhMt'«"^ilt3plicity  of  suits,"  does  not  apply.  (<i) 

OS  Ast  Ui^  point. ■Ltnw  nowto  he  settled ;  for  upon  a  ptoa  of  nit' 
diBflitlpiliaBtiDnaf  dAtflbrrerit,  the  defendant camiot  give  in  n>. 
■  Jbr  necessiury  repairs,  for  he  miglil  have  had 
1.(4) 

Xf'f^lnnr.eovBiant  In  a  lease  with  his  lessee,  that  he  wiD.  in 
Ottk  Ae^vaniMi  dculnd  thall  be  btimt  down,  rebuild  and  reploor 
th«  nnfefal  the  Hme  Itate  bs  they  were  in  before  the  fire,  he  is  m^ 
bound  tbrattdntfaB  |H«ini6ea  to  the  state  in  whidi  they  were  whtt 
he  let  Uteni,'  and  not.  to  i-ebuild  aoy  additional  parts  which  ni^' 
hove  been  encted  ^  ki»  tenant,  (c) 

I  ;by  oofowot  to  repair,  underlets  part  of  the  d* 
irith  A  like  ohlif^ation  by  liis  tenant  to  repair  wttbm  i 
three  f***^*"  ■tier  notiee  for  that  purpose.  The  premisita  undolrt 
becwniiqg- out  o£  lepeir,  tlie  superior  landlord  gives  tu>tict>  to  hb- , 
imtattdiife  tesunit  to  lepeir,  at  tlie  peril  of  forfeiting  liis  IcaK.  Tlw 
under-teDut*  after  notice,  neglects  to  repair  within  three  moDthat 
whereupon  the  leeqee  in  order  to  avoid  a  forfeiture  of  hi)i  vhola 
estate,  enters  and  puts  the  premist^s  in  tenantable  repair:  hdd, 
that  hi*  luider-tenant  was  liable  to  Iiim  for  the  whole  expence  so  ii^ 
cmred,  although  the  fwmer  had  kAA  his  interest  in  the  prcBWM* 
a  purchaser,  who  had  entirely  rebuilt  them,  before  action  TiiiiMyfcj((j( 

Where  notice  of  pulling  down  and  rebuilding  a  party-^indl  Mi 
fpving  under  the  Building  Act  14  G.  3.  c.  78,  awl  the  teOMt-  if 
the  adjoining  premises,  who  was  under  covenant  to  repair,  lilliV 
it  necessaiy  in  consequence  to  shore  up  his  house,  and  to  pull  4^ 
and  replace  the  wainscot  and  partitions  oS  it,  instead  at  1m1^ 
such  expenses  to  be  incurred  and  paid  by  ^  owner  of  dwhopff 
giving  notice  in  the  manner  prescribed  by  the  Act,  employed  Wffc- 
men  <A  his  own  to  do  the  necessary  works,  and  paid  them  ftc  tk 
same :  held,  that  he  could  not  recover  over  against  hia  iMdR*' 

(a)  Smith  V.  Uiplabuik.    1  T.B.  Ml,        (c)  LoadeiT.  Knp.  0  C.  ft  P.arS. 
44«.  (d>  CoIlBj*.SIiM(n.9I>«>l,l(Ilfl> 

{b)  Bull.  N.  P.  1T6.  5S«.  i  Bam.  &  Ctm.  ITS.  8.  C.  . 
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such  expenaefl  incurred  by  his  own  orders,  and  paid  for  by  him  in 
the  first  instance,  the  landlord  being  made  to  reimburse  his  tenant 
only  fai  those  cases,  where  money  has  been  paid  by  the  tenant  to  the 
owner  of  the  adjoining  house,  for  works  authorized  by  the  act,  done 

A  eorenant  to  repair  is  a  covenant  that  must  run  with  the  land, 
fbr  it  aiflFects  the  estate  of  the  term,  and  the  reversion  in  the  hands 
of  any  person  that  has  it.<&) 

ik  Caae  cfAoddental  Fire. — ^A  lessee  of  a  house,  who  covenants 
generally  to  repair,  is  bound  to  rebuild  it,  if  it  be  burned  by  acci- 
dental fire:  so,  if  the  premises  be  consumed  by  lightning  or  the 
Cng^s  enemies,  he  is  still  liable,  (e) 

Tenant  for  years,  though  there  be  no  covenant  to  repair  or  rc- 
bufldy  is  subject  to  waste  in  general,  and  if  the  house  is  burnt  he 
mMt'iebiiUd.  (d) 

Ify  after  the  expiration  of  a  written  lease,  containing  a  covenant 
by  die  tenant  to  keep  the  premises  in  repair,  he  verbally  agree  to 
hM.  Cfver^  paying  an  additional  rent,  (nothing  more  being  expressed 
between  the  parties  respecting  the  terms  of  the  new  tenancy,)  he  is 
fMMnned  to  hold  under  the  covenants  of  the  former  lease,  as  far  as 
diqr  are  applicable  to  his  new  situation ;  and  if  the  premises  be 
afterwards  burnt  down  by  accidental  fire,  he  is  bound  to  rebuild 
iMiu.(e) 

If  a  lease  contain  a  covenant  by  the  tenant  to  keep  the  premises 
in  fepair,  and  a  covenant  to  insure  them  in  a  specific  sum  against 
fife^  on  their  being  burnt  down,  his  liability  on  the  former  cove- 
nant h  not  limited  to  the  amount  of  the  sum  to  be  insured  under 
Ae  ktter.  (e) 

A  oovenant  to  insure  against  fire,  premises  situated  within  the 
weddy  bills  of  mortality  mentioned  in  the  1 4  Geo.  8.  e.  78,  is  a 
ODVchant  that  runs  with  the  land.  (/) 

Sjeetment  on  a  forfeiture  for  breach  of  covenant  in  a  lease, 
wlwran  the  lessee  covenanted  to  insure  in  the  joint  names  cf  him^ 

(•)  fLelbmKm  r.  Lewu.  10  Eut«  237,  608,  S.  C.  Poole  v.  Archer.  2  Show.  401. 

nd  wm  Onham  t.  Tate,  1  Maule  &  Sel.  P^-rn  v.  Blitckbum.  3  Ves.  54.  Co  Lit.  37, 

610.  a.  n.  1. 

(k)  Bocklej  ▼.  Pirk.  1  Solk.  317.  (d)  Rooke  v.  Warth,  1  Ves.  462. 

(c)  Enl  of  Chesterfield  r.  Duke  of  Bol-  (e)  Vi^hy  v.  Atkimton.  4  Camp.  27.5. 

too.   f  Com.  Rep.  627.   Ballock  y.  Dom-  (/)  Vernon  v.  Smith,  5  Bam.  &  Aid.  1. 
mtU  6  T.  R.  650.  Dyer,  33.  2  Chit.  Rep. 
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self  and  the  lessor,  and  in  twfvthirds  of  the  value  of  the  premises  <le> 
misecL.  The  lesBce  hail  insured  in  his  own  name  unly,ajid  as  contended^ 
to  a  less  amount  than  two-thirds  of  the  value  of  the  premises,  both 
parts  of  the  lease  remained  in  the  possession  of  the  lessor,  and  la 
abstract  imly  had  been  delivered  by  him  to  the  lessee,  which  contained. 
DO  mention  that  the  insurance  was  ta  be  in  the  joint  names  lliauj(h  it 
BtBted  diat  the  insurance  was  to  be  in  two-thirds  of  the  value  c^tM 
premises.  The  lessor  of  the  platndlF  had  prexHously  insured  tfk 
premises  at  the  same  sum  as  the  defendant :  held,  that  the  concliiet 
of  the  leftsor,  being  such  as  to  induce  a.  reasonable  and  eantiiMV 
man  to  conclude  he  was  doing  all  that  wag  necessary  or  required  of: 
him,  by  insuring  in  his  own  name  and  to  the  amount  insured,  bf 
could  not  recover  for  a  forfeiture,  though  there  was  no  dispensoltoa: 
,    or  release  from  the  covenant,  (a)  | 

Touching  the  progress  of  the  law  as  to  the  accidental  huaaagtf. 
houses,  so  far  as  regards  landlord  and  tenant;  at  common  Ia# 
lessees  were  not  answerable  to  landlords  for  accidental  or  negligcd 
burning;  then  came  the  statute  of  Gloucester,  which  by  makiof 
tenants  for  life  and  years  liable  to  waste  without  any  cxc«ptiaa^ 
consequently  rendered  them  answerable  for  destruction  by  fire:  th^ 
stood  the  law  in  Lord  Coke's  time. 

But  now,  by  the  statute  6  Anne,  c.  31,  revived  and  made  pe» 
petual  by  10  Anne,  the  ancient  law  is  restored,  and  the  distinction 
introduced  by  the  statute  of  Gloucester  between  tenants  at  will  ami  ] 
othn  lessees  is  taken  away  :  for  by  the  6th  section  of  that  iMtfi 
it  is  eitaeted,  That  no  acdoo,  suit,  or  process  wbatsoew  ihiSt'tf 
had,  Buintained,  or  prosecuted  against  any  person  itt  trboaekMi 
or  chamber  any  fire  shall  accidentally  begin,  or  any  iiiiiiuMwVUl 
made  by  such -person  for  any  damage  suffered  or  occ«BDneddMi<ly: 
and  if  any  action  shall'  be  brou^t,  the  defendut  muf  jSsiiKlftl 
general  issue  and  give  the  act  in  evidence ;  and  ib  case  tlie  j^'^'^^ 
become  nonsuit,  or  discontinue  his  action  or  suit,  or  if  s  niBrt 
pass  against  him,  the  defendant  shall  recover  tnjile  costs.  SmIIm 
7,  provides,  That  nothing  in  the  Act  contained  shall  extend  bt 
d^eat  or  make  vend  any  contract  or  agreement  between  l^aSxti 
and  tenant. 

An  exception  of  accidaits  by  fire  is  now  in  many  cases  (b)  intn- 

1  Ity.  &  (6)  finUock  t.  Dommitt.  6.  T.  B.  6U- 

«  Chit,  Bep.  608.  S.  C.  TnopMij  ».  B*^ 
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duced  into  leases  to  protect  the  lessee,  who  would,  (as  we  have  deen) 
be  liable  to  rebuild  under  his  covenant  to  repair;  and  where  (a) 
lessee  of  a  house  and  wharf  covenanted  to  repair,  accidents  by  fire 
excepted ;  the  house  was  burned  down,  and  the  lessor  having  in- 
sured received  the  insurance  money,  but  neglected  to  rebuild,  and 
brought  an  action  at  law  for  the  rent ;  a  bill  for  an  injunction  till 
the  house  was  rebuilt  was  held  proper. 

But  though  such  exception  will  protect  the  lessee  from  his  cove- 
nant to  repair,  yet  he  is  liable  (as  we  have  also  seen)  (6)  to  payment 
under  a  covenant  to  pay  rent,  though  the  premises  be  burnt  down 
and  not  rebuilt  by  the  lessor,  by  which  he  is  deprived  of  all  use 
and  enjojrment  of  them,  (c) 

There  is  no  equity  in  favour  of  a  lessee  of  a  house,  liable  to  re- 

ir,  with  the  exception  of  damage  by  fire,  for  an  injunction  against 

action  for  payment  of  rent  upon  the  destruction  of  the  house  by 

fire,  (if) 

Where  a  farm-house  was  burnt  by  accident,  the  landlord  was 
held  not  bound  to  rebuild,  [e) 

Cooenant  to  reside  on  the  Premises — A  covenant  in  a  lease  that 
the  lessee,  his  executors  and  administrators,  shall  constantly  *^  reside 
upon  the  demised  premises^  during  the  demise,  is  binding  on  the 
assignee  of  the  lessee,  though  he  be  not  named.  Indeed,  the  1st 
and  6th  resolutions  in  Spencer's  case  are  directly  in  point :  which 
resolutions  are — ^Ist.  That  when  the  covenant  extends  to  a  thing 
m  esse,  parcel  of  the  demise,  the  thing  to  be  done  by  force  of  the 
covenant  is  quodam  modo  annexed  and  appurtenant  to  the  thing 
demised  and  shall  go  with  the  land,  and  shall  bind  the  assignee, 
although  he  be  not  bound  by  express  words :  6th.  That  if  lessee 
far  years  covenant  to  repair  the  houses  during  the  term,  it  shall 
hind  all  others  as  a  thing  which  is  appurtenant,  and  goeth  with  the 
land,  in  whose  hands  soever  the  term  shall  come,  as  well  those  who 
came  to  it  by  act  of  law,  as  by  the  act  of  the  party ;  for  all  is  one, 
httving  regard  to  the  lessee.  And  if  the  law  should  not  be  such^ 
great  prejudice  might  accrue  to  him ;  and  reason  requires  that  they 

Dud,  4  Campb.  SO.   Browne  v.  Knill,  2  Baker  y.  Holtpzaffell,  4  Taunt.  45.     Hare 

Brod.  h  Ding.  395.  5  Moore,  164,  S.  C.  v.  Groves,  3  Anstr.  687. 

(a)  Brown  v.  Quilter.  Ambl.  619-20.  (d)  Holtpzaffel  v.  Baker.    18  Ves.  Jun. 

(ft)  Ante  369.  115.  Hare  v.  Groyes,  3  Anstr.  687. 

(r)   Belfoor  t.  Weston.    1  T.  R.  310.  (e)  Bayne  r.  Walker,  3  Dow.  P.  C.  233. 
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who  AaU  have  the  benefit  of  mich  mwmmaik'whe^  Ae 
it  with  the  lessee,  should  on  the  other  side  be  boiiiiid-lgr 
covtenant,  when  the  lessee  makes  it  with  the  lessor.(«)'  *     W'J 

o__i,„-  A  £"  '^j-i^^i^tmfimriflM,  iihiih  till  III  111  Tijlaat 
to  i?.  bitt  not  to  dispose  of  nor  sell  it ;  andif  heidhied'*'tB^dMI 
there  or  keep  it  in  his  own  possessioii^^  then  that  C.  should  hmmiM 
« tenant  right  of  the  farm.^  B.  having  bomiwed  hmmmj,  hfl'tfc 
tide-deeds  with  his  creditor  as  a  security ^.and  oaoCBsnd-a  Jad|girfiil 
to  secure  the  money ;  andhavidgalsogiVenajiidgnMtto 
ereditor' who  issued  an  execution  against,  him,  the  shsriff. 
kase  to  the  creditor  with  whom  the  deeds  were  denftsiled.'hBMiMl 

premises  and  ceased  to  dwell  there  on  the  day  of  the  ftwrrHiiii0>fr 
fore  the  sheriff  entered :  it  was  holden  that  C4  the  iHmahlilai  fl^ 
was  entitled  to  enter,  for  that  the  acts  of  B.  amoanted  tbajMlrili 
tary  departing  with  the  estate,  (fr)  •  ,^  ,v* 

I/\ii  to  pt/mdt  partieuhr  Tradei  to  hs  eamM  M.^-^In  IsMHT^f 
tenements,  especially  in  towns,  a  covenant  is.firequently  insBCleftll 
restrain  the  leiraee  fiom  carrying  on,  or  assignhig  the  hooaea  ta^ 
sons  carrying  on,  obnoKKMis  trades,  and  also  from  having  .er^^pNK 
mitting  any  sale  of  furniture  in  the  house;  a  precauttoli  iftUilr 
comes  very  necessary,  not  merely  from  the  injury  which  may 
wise  be  done  to  the  premises,  but  likewise  from  the 
being  lessened,  and  the  good-wiU  of  them  being  therdby  diaa- 
nirfied.  (c) 

If  the  lessee  of  a  house  covenant  not  to  lease  the  shop,  yard,  tv 
other  thing  belonging  to  the  house,  to  one  who  sells  coals^  nor 
that  he  himself  will  sell  coals  there,  and  afterwards  he  lease  all  die 
house  to  one  who  sells  coals,  he  has  broken  the  condition,  (d) 

Where  the  lessee  of  a  house  and  garden  for  a  term  of  years  cof^' 
nanted  not  to  use  or  exercise  any  trade  or  business  whatever,  with- 
out the  Heence  of  the  lessor;  and  afterwards  without  licenee^  as- 
signed the  lease  to  a  achoohnaster^  who  carried  on  his  business  ia 
the  house ;  the  assignment  was  held  to  be  a  breach  of  the  cov^ 
nant.  {e) 

(a)  Tatem  ▼.  Cbaplin.  2  H.  Bl.  1S3.  153-141. 

(6)  Foster  ▼.  AUanson.  2  T.R.  479,  481.      (d)  Bac.  Abr.  tit.  Condidon.  (0.) 
Doe  d.  Mitchinson  ▼.  Carter.  8  T.  R.  300.      (e)  Doe  d.  Biah  t.  Keeling.  1  M.&  S.  95. 
(c)  Roe  d.  Hunter  v.  Galliers.    2  T.  R. 
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,  A  covenant  in  a  lease,  that  the  lessee  shall  not  exercise  the  trade 
of  a  butcher  upon  the  premises,  is  broken  by  selling  raw  meat  by 
retail  on  the  premises,  although  ik)  beasts  were  slaughtered 
there,  (a) 

Plaintiff  was  a  Bub-lessee  of  a  lease  in  which  there  was  a  cove- 
nant, '^  not  to  convert,  use  or  occupy,  nor  suffer  to  be  converted,  &c 
the  demised  premises  into  or  for  any  shop  or  warehouse,  or  other 
place  for  carrying  on  any  trade,  nor  suffer  any  open  or  public 
shew  of  business  therein,  without  the  lessor^s  consent  in  writings,  nor 
oommit  or  permit  or  suffer  to  be  done,  any  thing  on  the  premises, 
which  may  grow  to  the  annoyance  or  damage  of  the  lessors  or  any 
of  their  tenants.  Plaintiff  was  a  baker,  and  carried  on  his  business 
on  the  premises.  Defendants  brought  an  ejectment,  assigning  as  a 
breach,  that  plaintiff  (in  equity)  exercised  his  trade  on  the  demised 
premises,  and  had  built  an  oven  there,  to  the  annoyance  or  damage 
of  the  lessors  and  their  tenants.  No  written  licence  being  pro- 
duced at  the  trial,  the  lessors  obtained  a  verdict  at  law ;  where- 
upon plaintiff  filed  his  bill  for  an  injunction,  BXk9tQ  be  quieted  in 
his  possession,  and  he  insisted,  that  the  lessees  under  whom  he  de^ 
rived  title,  had  severally  exercised  the  trades  of  a  plumber,  potatoe 
dealer  or  green-grocer,  and  a  coal-merchant  on  the  same  premises ; 
that  the  same  had  been  used  as  a  shop  for  ten  years,  without  ob- 
jection, and  that  he  had  expended  above  5002.  on  the  premises. — 
The  lessors  insisted  that  the  smoke  of  the  bakehouse  was  a  nui- 
sance, and  said  that  they  had  never  received  any  rent  but  of  the 
original  lessee ;  they  further  insisted  that  the  premises  were  the 
estate  of  a  charitable  corporation,  and  that  the  acquiescence  of 
some  of  the  governors  could  not  amount  to  a  licence.  EUhny  C. 
had  no  conception  that  this  covenant  could  not  be  considered  as 
broken,  unless  the  acts  done  amounted  to  a  nuisance  in  law,^  either 
public  or  private.  As  to  the  question,  whether  a  licence  given  to 
(^)en  a  shop,  was  to  have  a. different  operation  in  equity,  and  at  law : 
his  lordship  said,  it  had  been  long  settled  at  law,  (6).  that  a  cove- 
nant to  assign  without  licence  being  once  dispensed  with,  the  con- 
dition was  gone^and  equity  had  followed  that  decision ;  (c)  but  his 
lordship  thought,  the  principle  was  questionable,  and  ought  not  to 

(a)  Doe  d.  Gaskell  v.  Spry.  1  Bmm.  and       (b)  Dumpor*8  Case.  4  Co.  119. 
AkL  617.  (c)  Bmmwell  v.  M'Phenon,  14  Vea.  173. 
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bo  extended  to  a.  mere  act  where  the  licence  wr«  to  be  td  wiilil| 
and  it  could  not  be  said,  that  a  licence  to  open  a  shop  Bar  ■ 
trade,  should  raise  sn  inference  diat  the  shop  nuiy  aftmraidc 
used  for  any  other.  The  Court,  however,  cannot  enter  into  a  a 
pariaon  upon  the  more  or  less  olfensiveness  of  a  trade  Oa' 
question  of  acquiescence  by  some  of  the  members  of  a  corpor^ 
the  Chancellor  gave  no  opinion,  but  recommended  an 
between  the  parties  of  all  matters  in  dispute,  (a) 

Lessee  covenanted  that  lie  would  not  do  any  act,  nmileti 
thing  upon  the  demised  premises  which  might  Ije,  grow  or  k« 
the  damage,  annoyance,  or  disturbance  of  the  Iessr»r,  or  any  of 
tenants,  or  to  any  part  of  the  neighbourhood ;  and  the  pnmstt 
re-entry  was,  that  the  lessee  should  not  permit  anv  person  (V 
habit  the  premises  who  should  carry  on  certain  specified  trada 
or  businesses  (that  of  a  licensed  victualler  not  being  one  of  the 
or  Any  other  business  that  might  bo,  or  grow  or  lead  to  be«l 
or  any  annoyance  or  disturbance  to  any  of  the  lessor's  tenannr 
was  held,  that  #le  opening  of  a  public  house  upon  the 
was  not  a  breach  of  the  covenant  or  proviso.  (A) 

To  re-deliver  gitods,  Sfc. — In  case  of  the  lease  of  u  hooM,  I 
getlier  with  the  goods,  it  is  usual  (as  we  have  before  mentiontd)' 
make  a  schedule  thereof  and  affix  it  to  the  lease,  and  to  tuft 
covenant  from  the  lessee  to  re-deltver  them  at  the  end  of  the 
fur  without  such  covenant  the  lessor  can  have  no  remedy  but 
or  detinue  for  them  after  the  lease  is  ended  ;  for  as  the  law  dM 
not  create  any  covenant  upon  such  personal  things,  an  exptd 
covenant  becomes  necessary,  (c) 

To  surrender  tlie  Land  for  the.  purpose  of  Buitdi^. — ^Where* 
lease  contained  a  covenant,  that  if  the  lessor  should  be  dc«rai* 
during  the  term,  to  take  all  or  any  part  of  the  land  for  buil(fi>| 
thereon,  it  should  be  lawful  for  her  to  come  into  and  enter  upon  J 
or  any  part,  to  make  such  buildings  aa  she  should  think  propB» 
and  to  do  all  necessary  acts  without  interruption  by  the  leMt 
provided  she  gave  six  months'  notice  of  such  intention  :  it  was  bd 
that  the  lessor  having  agreed  with  a  third  person  fa  the  terms  if 


{a)  Macheiv.  FoimdliDgHoipitBl,  1  Vei.         ((')  Jones  v.  Thome,  1  Bani.&Cnf.7lS' 
aaJ  B.  184.  3  Dowl.  and  Ryl.  153.  S.C. 

(<-]  Bsc.  Abi.  tit.  Coreiunt,  (B.)  v^'*^ 
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building  contract,  might  give  six  months^  notice  of  her  intention  to 
take  the  whole  land  for  building,  {a)  - 

Under  a  proviso  in  a  lease  that  if  the  premises  should  be  wanted 
for  building,  the  tenant  should  deliver  up  possession,  it  is  not  suffi- 
dent  far  the  landlord  to  set  up  that  he  is  in  treaty  with  a  builder ; 
otherwise  if  had  entered  into  an  agreement  which  would  support 
his  demand  of  the  land  imdet  the  proviso,  (b) 

Upon  a  covenant  in  a  lease  that  if  thie  lessor  shall  be  minded  to 
set  out  any  part  of  the  premises,  for  a  street  or  streets,  or  to  let  or 
sdl  any  part  to  build  upon,  he  may  resume  upon  certain  terms.  It 
was  held,  first,  that  if  he  resumed  having  a  honAfide  intention  to 
build,  though  that  cannot  be  acted  upon,  there  is  no  equity  for  the 
tenant ;  secondly,  that  the  generality  of  the  latter  words  are  not 
restrained  by  the  form^  to  buildings  of  any  particular  species : 
therefore  a  contract  with  a  canal  company,  for  the  lands  resumed 
was  enforced,  warehouses  being  within  the  meaning  of  the  lease,  (c) 

In  an  agreement  to  let,  in  which  there  was  no  clause  of  re-entry, 
the  following  stipulation  was  held  to  be  a  covenant,  and  not  a  con- 
dition operating  in  defeasance  of  estate :  ^^  It  is  also  hereby  agreed 
and  clearly  understood,  that  in  case  the  said  A.  W,  or  his  heirs, 
executors  and  assigns,  should  want  any  part  of  the  said  land  to 
build  or  otherwise,  or  cause  to  be  built,  then  the  said  T.  J?,  or  his 
heirs,  executors,  or  assigns,  shall  and  will  give  up,  that  part  or 
parts  of  the  said  land  as  shall  be  requested  by  the  said  A.  W.  by 
his  maidng  an  abatement  in  proportion  to  the  rent  charged ;  and 
also  to  pay  for  so  much  of  the  fence  at  a  fair  valuation,  as  he  shall 
have  occasion  from  time  to  time  to  take  away,  by  his  giving  or 
leaving  six  months^  notice  of  what  he  intends  to  do^id) 

Covenant  not  to  assign. — ^A  covenant  not  to  assign,  and  a  pro- 
▼iso  of  re-entry  in  case  the  lessee  do  assign,  are  generally  contained 
in  leases.  The  landlord  relies  perhaps  on  the  tenants  honesty; 
CM*  he  approves  of  his  skill  in  farming,  and  thinks  that  he  will  take 
more  care  of  the  farm  than  another ;  and  therefore  he  has  a  right  to 
guard  against  the  event  of  the  estate^s  falling  into  the  hands  of  any 
other  person,  who  may  not  manage  it  so  well  as  the  orignal  tenant : 
indeed  it  is  but  reasonable  that  a  landlord  should  exercise  his  judg- 

(a)  Doe  d.  Ladj  Wilson  v.  Abel,  f  M.       {c)  GoQgh  v.  Worcester,  &c.  Canal  Com- 
■nd  S.  641,  pany.  6  Ves.  354. 

{h)  RuaaeWv.  Coggins.  8  Ve».  34.  (/i)I>oed.Will8onv.PhiUip8.2Bing.l3. 
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ment  with  respect  to  the  person  to  whom  he  trusts  the  tnanagft- 
ment  of  Iiis  estate ;  a  covGnant,  therefore,  not  to  assign  is  legal, 
imd  covenants  to  that  effect  are  frequently  inserted  in  leases,  (n) 

A  tenant  having  agreed  with  his  landlady,  that  if  she  would  k- 
cept  another  for  her  tenant  in  his  place,  (he  being  restrained  from 
assigning  the  lease  without  her  consent,)  he  would  pay  her  40/.  outuf 
100/.  which  he  was  to  receive  for  the  good-will,  if  her  consent  were 
obtained;  and  having  received  the  100/.  from  the  new  tenant,  mha 
was  cognizant  of  this  agreement;  is  liable  to  the  landlady,  in  an 
action  for  money  had  and  received,  for  her  use;  the  consideratioa 
being  executed,  and  therefore  the  case  licing  taken  out  of  the  Stir 
tute  of  Frauds,  as  a  contract  for  on  interest  in  land,  (b) 

Under  an  agreement,  however,  for  a  lease,  the  lessor  is  not,  wtlb- 
out  express  stipulation,  entitled  to  a  covenant  restraining  alioutiaa 
without  license ;  as  a  proper  and  usual  covenant,  (c) 

The  pt>wer  of  oj^signment  is  incident  to  the  estate  of  a  IcasW 
without  tliiJ  word  "  assigns"  unless  expressly  restrained ;  and  such 
restraints  on  alienation  are  construed  with  jealousy,  (d) 

If  a  lessee  for  years  covenant,  that  if  he,  his  executors,  or  »*■ 
fflgos  ahen,  it  shall  be  lawful  for  the  lessor  to  re-enter :  it  atom 
thia  is  a  good  condition,  and  not  a  covenant  only ;  and  the  lews 
may  take  it  as  either  a  covenant  or  a  condititBi,  but  not  Jl 
both.  (e> 

A  clause  in  the  lease  in  these  words.  Provided  always  and  it  il 
further  covenanted,  that  the  lessee  shall  not  assign  his  term  to  anj 
other,  except  to  the  lesEwr,  paying  as  much  as  another,  and  that  if 
the  lessor  will  not  have  it,  then  tlie  lessee  may  alien  it  to  none,  e» 
cept  his  mother  or  his  son,  was  held  to  be  a  good  condition  to  de- 
feat the  estate,  for  "  provided  always"  iniphes  a  condition,  if  then 
be  not  words  subsequent  which  may  peradventure  change  it  into  i 
covenant ;  as  where  there  is  another  penalty  annexed  to  it  for  DOO- 
performance.  (/) 

If  a  lease  contain  a  condition  tliat  the  lessee  shall  not  assign  with- 
out license,  and  the  lessor,  after  notice  of  the 


(<i)Hoed.HimtaTT.Gallien.  ST.R.1S3-       (i)  Grifltli  *.  VAug,  ItBHt,  »&■ 

19*.    Horpui  V.  Sl»Khtet.  1  Eap.  Rep.  8.  (c)  Chuvh  t.  Brawn.  %S  VM.aH>  > ; 

FolkiD^n  T.  Cra«,  3  Anstr.  TOO.  bat  tee  (d)  Ibid.  164-5. 

HeadnwniT.IlBy.SBr,  ChoroliT,  Brown.  («)  Sbap.Tiraoh.  184.  a.  S..  .  .  '  . 

15Vei.  d31.     Bfown  T.  RabiD.    Id.  S19.  (/)  SimpniiT.TitMnU.  Cm.EU>.MI> 
Cb«.  Cm.  63t.  &e. 
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license,  accept  of  rent  from  the  assignee,  he  dispenses  with  the  con- 
didm.  (a) 

For  it  is  to  be  observed,  that  where  the  lease  is  ipso  facto  void 
by  the  condition,  no.  acceptance  of  rent  after  can  make  it  have  a 
coiitiliuance;(fr)  otherwise  it  is  of  a  lease  voidaUeby  entry;  because 
the  acceptance  of  rent  cannot  make  a  new  lease,  and  the  old  one 
was  determined ;  but  the  acceptance  of  roit  in  the  latter  case  is  a 
sufficient  declaration  that  it  is  the  lessor^s  will  to  continue  the  lease, 
for  he  is  not  entitled  to  the  rent  but  by  the  lease,  (c)  But  the  ac- 
ceptance of  rent  after  a  condition  broken, .  without  notice  of  the 
breach,  is  not  a  continuancy  of  the  estate;  except  the  condition  be 
of  such  a  nature  as  to  be  equally  within  the  conusance  of  both  les- 
sor and  lessee,  (d) 

If  a  man  lease  a  house  and  land,  upon  condition  that  the  lessee 
shall  not  parcel  out  the  land,  nor  any  part  thereof  from  the  house, 
and  afterwards  the  lessee  leases  the  house  and  part  of  the  laad  to 
one,  and  leases  the  residue  of  the  land  to  another,  this  is  a  breach 
of  the  condition ;  for  by  the  word  **  parcelling  ^  is  intended  a  divi- 
sion or  separation  of  the  land  from  the  house;  it  was  therefore 
adjudged  that  the  first  grant  was  a  breach  of  the  condition,  because 
every  division  and  severance  of  the  house  and  land  is  within  the 
words  and  intent  of  the  condition.  («)  But  if  the  lessor  afterwards 
accept  of  rent,  it  will  bar  his  entry  for  the  condition  broken.  For 
where  a  lease  for  years  was  made,  upon  condition  to  be  void  if  the 
lessee  assigned  over  the  term ;  he  afterwards  made  an  assignment, 
and  the  lessor,  knowing  it,  accepted  the  rent :  adjudged,  that  this 
would  not  make  the  lease  good,  because  it  was  absolutely  void  be- 
fore the  acceptance.  (/). 

Where,  the  covenant  was  not  to  assign  the  whole  or  any  part  of 
the  lands  demised  without  the  lessor^s  consent,  and  the  lessor  entered 
into  part  himself,  and  then  the  lessee  assigned ;  this  was  held  to  be 
a  breach  of  the  covenant,  notwithstanding  the  lessor's  entry,  {g) 

If  the  lessee  reserve  the  rent  to  himself  on  granting  over,  it  is  an 

(a)  Mnlcany  t.  Ejtm.    Cro.  Car.  511.  50.  Jenkmi  d.  Yata  v.  Church,  Cowp.  489. 

Hanrie  t.  OaweL  Cro.  Elii.  57S.    Roe  d.  (d)  Harrej  ▼•  Oswald.  Cro.  Elia.  553. 

Gregioo  t.  Harrison.  S  T.  R.  425.  Roe  d.  Gregson  v.  Harrison,  S  T.  R.  4f5. 

.  {fi)  Co.  Lit.  215.  n.  Jones  d.  Cowper  t.  (e)  Bao.  Abr.  tit.  Conditions.  (O.) 

V«rMf.  Willes.  169.  (/)  Marsh  ▼.  Cnrtejs.  Cro.  Elis.  5S8. 

(c)  Doe  d.  Simpson  v.  Butcher.    Doug.  {g)  Collins  ▼.  Sillje.  Stjle.  tGS. 
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under-lease  and  not  an  agsignnient,  though  he  parts  with  t)w  wtwlc 
teim :  for  what  cannot  be  supported  asanassignnieDt,  shall  begnuj 
OS  an  under-lease  against  the  party  granting  it.  (a) 

So  where  the  covenant  was  "  That  the  lessee  should  not  affiij[D 
over  his  term  withont  the  leasor'a  consent  first  had  in  writing*' 
and  the  lessee  devised  the  term  without  any  such  connent  obtained; 
this  was  held  not  to  be  such  an  assignment  as  was  a  breach  of  Utt 
irovenant.  (fc) 

But  whether  it  would  be  so  held  at  this  day,  may  well  bf 
doubted,  (r) 

Where  a  lease  contained  a  proviso  that  the  lessees  should  not 
demise  the  premises,  without  a  licence  in  writing,  the  court  rf 
Chancery  held  a  paroi  licence  to  underlet  insufficient,  unless  giiW 
fraudulently,  and  with  a  view  to  ensnare  the  iesstv.  (d) 

If  a  lessee  for  years  covenant  not  to  alien  without  licence  of  tbe 
lessor,  under  penalty  of  forfeiting  the  lease,  and  he  afterwards  alitfl 
without  licence,  equity  will  not  relieve  him.  (e) 

But  if  a  condition  be  to  do  such  an  act,  and  the  lessor  discharge 
him  of  part,  the  whole  condition  is  destroyed ;  as  if  a  condition  Ifr 
to  plough  his  land,  or  build  his  house,  and  he  discharges  him  of 
part.  (/) 

So  where  the  lessor  license  his  lessee  to  alien  part,  he  may  slioi 
the  residue  without  licence;  for  the  lessor  cannot  enter,  because tf 
he  should  enter  for  the  condition,  he  should  enter  upon  the  entin 
as  it  was  limited ;  and  if  he  should  enter  upon  the  entire,  he  would 
destroy  that  which  he  had  licensed  to  be  aliened,  which  he  cannot 
da  {g) 

Indeed^  on  a  proviso  that  the  lessee  and  his  aBsigiu  didllit 
alien  without  licence,  if  the  lessor  gil^e  licence,  the  amditkM-inr 
tirely  destroyed,  and  the  assignee  may  afterwards  SMgn  or  AMK 
the  whole  or  any  part  of  the  term  without  liccsice.  But  it  w  ■(M> 
wise  of  a  devise  of  the  term,  for  Hiat  wduld  bUve  been  a  htcfldt^ 
the  ctmdition.  .      ^  :  'i 

(a)  Fonltnej  t.  Holmei.    1  Stt.  405.  {»)  W«fer ».  Moerto,  10Hod.lU;M 

Holfiud  T.  UUeh.  Dans.  1B5-T.  i.  Bwtilaj,  18  Vm.  5«. 

(i)  fm  T.  Swum.  Si/Ie.  48t-3.  (/)  Com.  Dig.  tit  Condhko.  (4.)  1 

(«)  Dmnpei  T.  Sj^nu.  Cm.  Elu.  815-16.  Roll  171.  L'tf-fi*.                                          ' 

Roe  d.  Gi^Mo  T.  HaiTiKiii.  «  T.  R.  4SS.  (f )  Ibid.  1.  itt.    Jijnapw  ..  Sjwt.  Cm. 

(<()  BuAwdwa  T.  Enni,  S  MmU.  Rep.  Elk.  815-16.    OUnd.v.  Bwdwfa^    Ok 

"8.      -  £lia.460.Jaiw«.J<»M.l«VM.ia6-ltL 
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So,  if  a  lease  be  upon  condition,  that  the  lessee  or  his  assigns 
shall  not  alien,  unless  to  his  brother :  if  the  lessee  assign  his  term 
to  his  brother,  it  seems  Ae  shall  not  be  restrained  by  the  con* 
dition.  (a) 

A  proviso  in  a  lease  for  re-entry  upon  assignment  by  the  lessee^ 
his  executors,  administrators,  or  assigns  without  licence,  ceases  by 
assignment  with  licence,  though  to  a  particular  individual  (6) 

But  if  a  lease  be  upon  condition  to  husband  and  wife,  that  if  it 
come  to  any  other  hand  than  their  own,  atid  their  issues,  the  lessor 
shall  re^^nter  if  the  husband  die,  and  the  wife  takes  another  hus- 
band, the  lessor  shaU  re-enter,  (c) '  . 

So,  also,  if  the  lease  contain  a  proviso,  that  the  lessee,  his  exe- 
cutcMii,  or  administrators,  shall  not  set,  let  or  assign  over  the  whole 
or  any  part  of  the  demised  premises  without  licence  in  writing  on 
pain  of  forfeiting  the  lease,  the  administratrix  of  the  lessee  cannot 
under-let  without  incurring  a  forfeiture.  A  parol  licence  to  let 
part  of  the  premises  does  not  discharge  the  lessee  from  the  restric- 
tion of  such  a  proviso :  for  as  the  party  is  charged  by  a  sufficient 
writing,  so  must  he  be  discharged  by  a  sufficient  writing,  or  some- 
thing of  as  high  an  authority,  agreeable  to  the  maxim  tmum,  quod- 
que  diMoMiur  eo  ligamine  quo  ligatur.  (d) 

If  a  lease  be  made  to  a  man  and  his  assigns  for  twenty-one  years, 
provided  that  he  shall  not  assign,  the  proviso  being  repugnant  to 
the  premises  is  void ;  but  it  would  have  been  good,  if  the  word 
'*  assigns  ^  had  been  omitted,  {e) 

A  proviso  against  assignment  without  licence  in  a  lease  to  a  lessee, 
his  executors,  administrators,  and  assigns,  is  not  repugnant,  the 
construction  being  such  assigns  as  he  may  lawfully  have,  viz.  by 
licence,  or  by  law,  as  assignees  in  bankruptcy.  (/) 

Where  a  lessee  covenanted  that  neither  he  nor  his  executors  or 
administrators  would  assign  the  term  without  the  lessor^s  consent, 
with  a  power-^  re-entry  to  the  lessor  in  sudi  case,  and  that  the 
lease  should  be  void;  the  lessee  died,  his  executor  entered  and 
afterwards  became  a  bankrupt,  and  the  lease  was  assigned  over  by 

(a)  Com.  Dig.  tit.  Condition.  (F.)  i  Roll.  {d)  Roe  d.  Gregson  v.  Harrison.  2  T,  R. 

422. 1.  10.  425. 

(6)  Bmmmell  t.  Macpherson.    14  Ves.  (e)  Shep.'Tonch.  123.  n.  1. 

173.  (/  )  WcalheraU  v.  Geering.  12  Ves.  504. 

(e)  Com.  Dig.  ut  antt,  (Q.) 


the  airigMes  under  his  oommiMioii  far  a  Tlliiflbb 

the  plmntiffy  whofanmght  his  bQl  in  eqpii^  to  be 

die  pmviio^  end  ta  ttey  prooeedingi  is  an    * 

agunst  him  upon  it:  Lord  MaedM^  ImU  iliMlj»i^fteM|i 

■MJgiimfnty  being  done  by  the  oiUtiiDritj  of  » iMtuft^^^^ 

■ede  any  private  agfecment  between  tfae'partie^i.tedABt 'OMHillii 

ment  by  Ihe  ewiignfft  mui  no  breadi'of  the  ooaditioB.  {•) : '     '«>cp^ 

But  thoHi^  bttikrupCcy  eupenedee  an  agiwiamt  vM^teMlIp 
without  lieene^  that  has  been  held  only  in  fM«nr.aC.||MM 
crediton;  and  where  there  is  no  aotwd  leesa*  bat  itassll^pi 
agreement  to  grsntaleesey  an  individual  oepnot  have  mwpmlti$$fff 
fhrpnence  in  oppoiiticai  to  sudi  proviso^  and  it-  la  veiy-fwiHla 
wliether  die  genenl  aaagnoos  oodd  obtain  i^  evca-tf  -  Ana  UMp 
such  provision.  (5)  .v»at 

Althougli  conditions  in  restraint  of  alienation  are  kgal  miimtff 
oourCs  ci  law  have  always  held  a  strict.hand  o«ev  8ntiil..aBcttnMf 
defrating  leases,  and  have  oountcnanoed  veryeasy  waimid ptttl^ 
an  end  to  them,  (c)  -f    <«-i^ 

Therefore  when  the  words  of  die  conditien  wem  ^^  ShflHil 
^  lessee,  his  ezeeators  or  administniton^  shall  not  atanj^lijMp 
*^  times  during  this  demise,  assign,  tranafar,  or  set  ovei^*ar«^h|^ 
^*  wise  do  or  put  away  this  present  indenture  of  deauafe,.or  lintif^ 
^'  miees  hereby  demised,  or  any  part  thereof  ;'*^  it  was  held  diat  dli 
condition  was  not  broken  by  an  undierJease;  for  that 
^^  transfer,  and  set  over,^  were  mere  words,  of  assignment, 
the  present  was  an  under-lease,  [the  words,  ^^  demise  over 
omitted  in  the  proviso;]  and  that  devising  a  tarm,  [see  Aie;  Jir. 
dt  Conditional  O.]  or  the  lessee  becoming  a  bankrupt,  or  djag 
intestate,  would  be  ^^  a  doing  and  putting  away  the  lease  ;^  so  hOKg 
in  debt,  by  confessing  a  judgment  and  having  the  term  talua  ■ 
execution,  was  the  like :  but  that  none  of  these  amounted  tn  i 
breach  of  this  condition,  (e) 

So  where  the  covenant  was  not  to  let,  set,  assign,  tranafier,  ^ 
over,  or  otherwise  pari  with  the  premises  thereby  demised,  or  tkd 
present  indenture  of  lease ;  it  was  held  that  a  deposit  with  a  ctd- 

(a)  Roe  d.  Hunter  ▼.  Galliers.  2  T.  R.  (6)  Weathenai  v.  Geering.  It  Ve*  SJ*- 
133-136.  Goring  v.  Nwh,  7  Vin.  Abr.  85.  (r)  Cnwoe  d.  Bleneower.  'Bm^.  *^ 
P'-  ^'  R.  767.  3  Wilg*  «35.  S.  C. 
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ditor,  as  a  security  for  money  advanced,  was  not  a  parting  wUh^ 
within  the  meaning  of  the  covenant,  (a) 

So,  upon  die  principle  of  one  of  the  grounds  of  adjudication  in 
the  preceding  case,  it  has  been  held,  that  a  lease  taken  in  execution 
on  a  warrant  of  attorney  to  confess  a  judgment  given  by  the  lessee 
is  iiot  a  forfeiture  of  the  lease,  under  a  covenant  by  such  lessee 
^^  not  to  let,  set,  assign,  transfer,  make  over,  barter,  exchange,  or 
otherwise  part  with  the  indenture^*"  &c. ;  for  a  distinction  is  to  be 
taken  between  those  acts  which  a  party  does  voluntarily,  and  those 
that  pass  in  inmtum:  of  which  latter  class  is  the  on^  in  ques- 
tbn.  (b) 

A  lease  contained  a  proviso  for  re-entry  of  the  lessor,  and  that 
the  lease  should  be  void  on  the  lessee^s  assigmng  without  the  licence 
of  the  lessor.  The  lessee,  in  January  1825,  executed  a  deed  which 
purported  to  convey  all  his  real  and  personal  property  to  trustees 
for  the  benefit  of  his  creditors.  In  April  1826,  a  commission  of 
baakrupt  issued  against  the  lessee,  and  he  was  duly  declared  a 
bankrupt  Held  the  deed  of  January  1826  was  an  act  of  bankp- 
mplcy  and  void,  that  it  did  not  operate  as  a  valid  assignment  of 
the  tenant's  interest  in  the  lease,  and  therefore  that  there  was  no 
forfeiture.  (<:) 

But  where  it  appears  that  the  warrant  was  executed  for  the  ex- 
press purpose  of  getting  possession  of  the  lease,  the  mdxim  applies, 
that  that  which  cannot  be  done  per  directum^  shall  not  be  done  per 
ebliquum  r  in  such  case,  therefore,  it  being  in  fraud  of  the  covenant, 
the  landlord  may,  under  a  clause  of  re-entry  for  breach  of  the  con- 
dition, recover  the  premises  in  an  action  of  gectment  £rom  a  pur- 
diaser  under  the  sheriff's  sale,  (d) 

A  proviso  in  a  lease  not  to  assign  or  otherwise  part  with  the  pre- 
mises for  the  whole  or  any  part  of  the  term,  is  broken  by  an  under- 
lease as  well  as  an  assignment  (e) 

Where  a  lease  contained  a  proviso  for  re-entry  in  case  the  tenant 
stkmid  demise,  lease,  grant  or  let  the  demised  premises,  or  any  part 
€fr  parcel  thereof,  or  convey,  &c.  to  any  person  whomsoever  for  all 

(a)  Doe  d.  Pitt  v.  Laming  &  ano.  1  Rj.        {d)  S.  C.  Ibid.  SOO. 
&  Mo.  96.  4  Dowl.  &  Rjrl.  2«6.  S.  C.  (e)  Doe  d.  Holland  t.  Wonley,  1  Campb. 

(6)  Doe  d.  Mitchinaon  ▼.  Carter.  8  T.  R.    20  Roe  d.  Gregson  v.  Hanriaon,  f  Dumf. 
57-61.  &  East,  425.  Seen  r.  Hind,  1  Yea.  295. 

<e)  Doe  d.  Uofd  ▼.  Powell,  5  Bam.  &    Greenawaj  v.  Adams,  12  Yea.  395. 
Ciea.  303* 
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cm  any  put  of  the  temi,  and  the  dthuimt  i^jBuAiriA^ » 
to  enter  mto  partnership  with  Um,  and  that  ha  i 
Ufa  of  aooiie  part  <if  die  premues  aaoiMftM%^  nd  «f  tia  d^ 
widi  the  defendant,  and  acoordfaii^y  lei  lam  iatafammlkm0^M 
that  the  leasorwai  entitled  to  te^ntcr^  (•)  v  ^.^w  m 

If  the  covenant  be  that  the  leaaee  Aali  liat  aarign>  imigmtMf 
his  executor  is  no  breach,  (i)  .  ^<  uicr' 

If  a  covenant  not  to  assign  contam  ah  eaMMptiuttia  tmtmM 
assignnHut  by  willy  asmUs  that  exeeutori  daimiiig  indHiAM^ 
are  not  within  the  ezceptioD  ao  as  to  be  aft  Kber^to  aJUs/JUfi 
ment  of  debts  without  license  of  the  lessor,  (e)  *^}  our 

A  covenant  that  die  leawe  Us  execntoca  or  adnsaiataalivldM 
not  iasign does  not  bind'  his  assignees;  atid  if » kksaa-MMiMi 
not  to  assign,  and  beooHiea  a  bankru^  and  hia;  aaBigkiaB»laM% 
the  leasee' his  covienant  i»  diadiarged  I7  the  IB  OeOk  &  «^  Iflbl^ 

althou|^  a  breach  of  it  had  become  impoanUei  by 
no  hnger  had  the  subjeot^natter  reqiecthig  wfaieh  Ab 
made^  and  therefcne  if  he  conies  in  agam  aa  asalgDee-of  Ida 
he  shall  not  be  chaiged  with  this  covcMBt,  and  it  ia  wy] 
«srigna.(fl)  ^'  .r?f'A^ 

Covenant  against  the  assignee  of  the  leawe  fiir 
rent  Plea  that  before  the  rent  became  due  the  defendvfta 
all  their  estate  and  interest  in  the  donised  premises  to  A.  B.  Ife 
plication  that  in  and  by  the  indenture  the  lessee  for  himself,  hii 
executors,  administrators,  and  assigns,  covenanted  that  he^  lii 
executors  or  administrators  should  not  assign  the  premises  theidij 
demised  without  the  consent  of  the  lessor,  and  that  no  conaent  W 
given.  Held  upon  demurrer  first  that  the  repUcation  was  bad  in- 
asmuch as  the  covenant  of  the  lessee  not  to  assign,  did  not  esfeopdie 
assignee  from  setting  up  the  assignment,  and  secondly,  that  tk 
action  being  founded  on  privity  of  estate,  the  liability  cxf  the  d^ 
fendant  ceased  as  soon  as  the  privity  of  estate  was  destroyed.  M 

A  covenant  not  to  under-let  any  part  of  the  premises  is  not  braha 
by  taking  in  lodgers.  (/) 

Under  a  covenant  not  to  underlet,  a  bare  advertisement,  pn>> 

(a)  Roe  d.  Dingley  v.  Salei.    1  M.  fie  S.  795. 1  Marsh,  359. 8.  C.  Phflpotr.  Bo«* 

^^'  2  Atk.  219. 

(6)  Anon.  Dy "  55.  b.  Moor,  11.  (e)  Paul  ▼.  Nurse.  8  Bam.  and  Cm*^ 

(c)  Uoyd  ▼.  Crisp.  5  Taunt.  249.  (/)  Doe  d.  Pitt  v.  Laming.  4  CaBp.73- 

(d)  Doe  d.  Cheere  v.  Smith.  5  Taunt.  77. 
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podng  to  do  so,  is  no  breach,  though  it  may  be  made  a  ground  for 
imposing  terms  on  the  tenant,  (a) 

Where  a  lessee  covenanted  that  he,  his  executors  administrators 
or  assigns,  would  not  assign  the  indenture,  or  his  or  their  interest 
thiOCTi,  or  assign  the  premises  to  any  person  whatsoever^  without 
consent,  and  the  lessee  deposited  the  lease  as  a  security  for  money 
borrowed  and  became  bankrupt,  and  the  lease  was  sold  by  direction 
of  tbe  Chancellor  to  pay  that  debt ;  it  was  held  that  the  assignees 
under  that  conunission  might  assign  the  lease  to  th£  vendee  without 
oonsent  of  the  lessor.  (6) 

Where  one  leased  for  SI  years,  if  the  tenant,  his  executors,  &c. 
Aould  so  tang  continue  toinhabit  and  dwell  in  the  farm^housey  and 
aduatty  occupy  the  lands,  Sfc.  and  not  let,  set,  assign  over,  or 
otherwise  part  with  the  lease,  held  that  the  tenant  having  become 
bankrupt,  and  his  assignees  having  possessed  themselves  of  the 
pfcmises,  and  sold  the  lease,  and  the  bankrupt  being  out  of  actual 
poMCBPion  and  occupation  of  the  farm,  the  lessor  might  maintain  an 
ejectment  (c) 

An  assignment  by  operation  of  law  is  not,  it  should  seem,  a 
breach  of  a  general  covenant  of  this  nature :  the  landlord,  therefore, 
does  well  to  protect  himself  as  far  as  he  can  by  the  particularity  of 
the  words  contained  in  his  covenant,  (d) 

« Thus  a  proviso  in  a  lease  that  the  landlord  shall  re-enter  on  the 
tenaiii*B  committing  an  act  of  bankruptcy  whereon  a  commission 
diall  issue,  is  good ;  for  it  is  a  proviso  not  contrary  to  any  express 
law,  or  to  reason,  or  public  policy ;  and  the  landlord  in  such  case 
pvtB  with  his  term  on  account  of  his  personal  confidence  in  his 
toant,  which  is  manifestly  the  case  in  all  leases  where  clauses 
agnnst  alienation  are  inserted,  (ef) 

Where  there  is  a  right  of  entry  given  for  assigning  or  underletting, 
if  i  person  is  found  on  the  premises,  appearing  as  the  tenant,  it  is 
pimAfade  evidence  of  an  underletting  sufficient  to  call  upon  the 
delaidant  to  show  in  what  character  such  person  was  in  possession, 
^'Wther  as  tenant,  or  servant  to  the  lessee,  (e) 

(•)  Gonrlaj  v.  Duke  of  Somerset,  1  Vos.  and  East,  57.  300.  and  see  Doe  d.  Duke  of 

^  B.  68.  Norfolk  v%  Hawke,  2  East,  481. 

(^Doe  d.  Goodbehere  ▼.  Bevan.  3  M.  (d)  Roe  d.  Hunter  r.  Galliers.  2  T.  R. 

^8.S5S.  133-8. 40. 

(0  Doe  d.  Lookwood  v.  Clark.  8  East,  (e)  Doe  d*  Hindly  v.  Rickarby.  dEsp.  4. 
Its.  Doe  d.  Biitchinaon  v.  Carter.  8  Dumf. 
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uwihlinfliMHinrthitf,  iririfh  Imto. TWtiHwt i 
■Hrtilin^  Hulr/iMUBibeai  a  the 

amnhmitiikimmr0i    A  cewreMnt.ia  (iitpiwlrfji  tjami 
dfrl^^^llib  toTBi  to  a  givea  amount  in 
0Bto%;4^4iot'VMd:liDrimeertaml^)  bntniMat 
bt.tfcii|iirf>  agaiMt  .fim  a  aome  oBctmbtlnn 

thr  ^rifHiturir  of  t|ie  fidiMi  .da^  oft  fiwtoii9o|iAi%li|P 
Tajquarff  cCompanj,  but  llie  praajum  iraf.aal 
^'aaTefbiag  die  inBunuioe  tram  the-Conner  jmrJhW 
hara^renudiied  uninnired  during  the  interval b^twenjthflfaifihk 
tioQ  of  the-£fteaa  days  and  the  payment  of  ilui  |mm  uiiiiimN^hi 
covenant  was  held  to  be  broken,  (d)  ,  '" }  .i{jw0l| 

Where  a  leaae  amtamed  a  covenaut  to  msuve  aadkaepbuaBtf  a 
specified  sum  of  money  upon  the  premises,  aadihe  IbneeiflMMfc 
such  Biiurance,  the  policy  containipg  a  moDoniidwa^i^tkaikmMit 
of  the  death  of  the  assured,  the  policy  might  be 
personal  representative,  provided  an  indorsement  to 
made  upon  it  wiikin  three  months  after  liis  deatfay  owl 
died,  and  an  indorsement  continuing  the  polioy  to  liie 
rqiresentative  was  made  after  the  expiration  of  thiee^ 
the  time  of  his  decease:  it  was  held  that  there  wtamohrmKik^^ 
covenant  toke^  the  premises  insured«(e)  '.  V#  itofMlk 

.      -...-.o.-^^aila* 

(a)  Po»  V.  Fftuu  1  Suurk.  86.  <c)  M«M>n,v^  ^nHfr  t^J^^M^kP^^ 

(6)  Doe  d.  BoBcawen  ▼.  Bli«g,  4  T«uitt.    S5i.  S.  C. 
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Eqohjrwfll  not  idiere  agaiiut  a  ferfdtuK  for  breadi  of  a  c^ 

Me  to  insure,  be.  (a) 
Chmft  Miliofi  €f  oooenanUy  i^. — A  covenant  in  an  indenture  of 
for  twenty-one  yean  from  Michaelmas^  that  the  tenant  should 
daring  the  term,  cut  down  any  of  tlie  coppice  of  less  than  ten 
I*  growth,  or  at  any  unseasonable  time  of  the  year,  but  at  the 
of  the  term  the  landlord  agreed  to  pay  to  the  tenant  the  value 
of  «n  such  growth  of  coppice  as  should  be  then  standing  and  grow- 
ing; was  held  according  to  its  grammatical  construction  (uncon- 
InOed  by  any  other  part  of  the  instrument  showing  a  different 
iBlent)  to  bind  the  landlord,  to  whom  the  words  of  the  covenant 
to  be  attributed,  to  pay  the  tenant  for  the  value  of  all  the 
of  less  than  ten  years^  growth  left  standing  on  the  demised 
at  the  end  of  the  term ;  though  no  special  consideration 
on  the  face  of  the  deed  for  the  landlord'^s  agreeing  to 
a  compensation  to  the  tenant  for  the  value  of  such  part  of 
Ae  ooppice,  which  the  tenant  was  not  entitled  to  cut.     One  judge, 
wbo  dissented,  thought  that  the  words  *^  such  growth^  referred 
Id  a  growth  of  ten  years,  though  inaccurately  expressed ;  founded 
OB   a   strong   presumption  of   the   meaning    of  the   parties,   as 
liAeved  from  the  restriction  on  the  tenant  not  to  cut  coppice 
of  lest  than  ten  years^  growth;    and  to  the  period  of  the  year 
the   tenancy  would  end ;    which   was  before  'the  cutting 
but  after  a  portion  of  the  coppice  would  be  of  ten  years^ 
pvwth.  (ft) 

Under  a  beneficial  long  lease  reserving  liberty  to  the  lessee  to 
B«l  down  and  dispose  of  all  timber  and  coppice,  &c.  (the  value  of 
lAidi  was  included  in  the  purchase)  then  growing  or  thereafter  to 
during  the  term  subject  however  to  a  proviso,  that  tchen  and 
^ften  CM  the  lessee  should  intend,  during  the  term,  to  sell  the 
r,  fcc.  growing  on  the  premises  or  any  part  thereof,  he  should 
ly  thereupon  give  notice  in  writing  to  the  lessor  of  such 
who  should  thereupon  have  the  option  of  purchasing  it ; 
■d  on  the  lessor'^s  neglect  or  refusal  to  purchase,  the  lessee  might 
IhfiBW  of  it  absolutely ;  if  the  lessee,  soon  after  the  execution  of 
ht  leaae^  htmijide  intend  to  cut  down  the  whole  of  the  then  grow- 
wg  timber  and  coppice,  &c.  and  give  notice  in  writing  to  that 

(«)  Bfllfe  ▼.  HnriM,  t  PriM,  SOS  (n.)    S.  C.  White  v.  Wuner,  2  Meriy.  459. 
T.  Pht.  Id.  f  IS,  n.  19  Vet.  134.        (h)  Love  v.  Paret.  13  Ewt-  80. 
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efitet,  and  the  leaiar  doiiiDl<Miiqi>llit 

the  lessee  niaj  proceed 'to  cut  ^0in|b4l|ef] 

aeoeiding^ito  hiscooBrenieDoe^'Wd  irf.f  ]wt^«Ujgi4ttl»?9*MI(lliA 

nodeaiitjemy  siicoiedingiCiittiiig  r.airf>Aiii|  ftiiJi¥lfc<l>i<ililit 

in  the.fahtevnid  nsrfjitfdhia  intciraiM  tMbodiMiMtflbipSt^^ 

The  'itfB^tps0D*iB  adeedofi  wssignmffnt  >oC:iii] 
the  orifinsl  kwa  grsplrii  ta.enotfMvlwfAe 
whkdi  h¥  4DMste  MsiiBMMeBls-had  vested jh^hl  MiAAifeJiafflllife 
tiff  had  eoetrivited  fai  the  eMolttte  puno^ 
fleined*  edUL  aisiiBMBd*  ^tnuMfiBnred^  end  iet<own« 

f 

pleintili&  fw  end  during  ell  the  resty.tai.eCitfaeiii 
yeersf  hi«  ifrnpfevenper  ee  the  eaognor  nej^hiiUilnljlitki  ttm 
rabjeet  ta  the  peyvent  of  icnt  mod  fnkmimte^itimmMmtmi^ 
then  covniented-  that  it  mia  a  good  ehil  ■uTiiilitim  li<i%iH||Hii 
lawj  in-endlbr  the  aaid  premises  thcMqi.apsi giedic: epd*jii>j|il> 
feited^.tie««  m.oU)evi|ise  detennined,  ef  beeowe  voiAtoiMMHllil 
It  waaheU  that  the  gsMnlity  of  this  eovedoi^  £m  titter  iWkMi 
supported  by  .yedtal  of  the  beKgain-foep^AediHltiMlHIii^^ 
yean»  was  not  restrained  by  other  oovenenta  which  wmfl^jft(fg/l$ 
provide  foncK' against  jtbe  acts  of  the  efjsigmHPJhJmeitfi 
daimed  under  him;  such  as,  1st,  n  oorenant 
exoqpt  an  undei^Jlease  of  part  by  the  assigoor  fWi  4meijveMliJHI||b 
for  quiet-  enjoyment ;  Sdly,  for  further  assurance.:.  JKwl:|l|f9Piiip 
where  it  appeared  that  this  original  lease  was  for  J«n  yeei%idf(>^ 
minable  on  a  life  in  being,  which  dropped  bef(»:e  the  iteQixfflP 
expired^  though  not  till  after  the  covenant  c^  the.  aa^gpof^jUrjIIIP 
held  that  the  assignee  might  assign  a  breach  upon,  the  irfiilhil^ 
covenant  for  title.  (6)  ; ,  :  .  i.   ..» iivrfi 

In  the  execution  of  an  agreement  for  a  lease  with  pvopfTMIfly* 
nants,  the  party  has  a  right  to  such  covenants  as  axise^outt^A^ 
general  well-known  practice  as  to  such  leases ;  and  BPt  QmOnpdw^ 
ing  the  incidents  of  the  estate  belonging  to  a  lessee  ^  ^ipe  ^tiilKtk 
is  the  right  to  have  the  estate  without  r«straiiU,  beycmdidiitii* 
imposed  upon  it  by  operation  of  law; . unless ^thei^ja^mj^pqMV* 
covenant  for  more. — ^Where  there  is  an  agreement  oi  this  l|isij^tlp 
law  implies  what  are  proper  coven^Mits,  as  connected  i^ri^  it^,jP!N^ 
racter  and  title  of  the  lessee.  (6)  .......  i'.if 

(a)  Ooodti'de  d.  lYUcmore  r.  Saville.  1 6        {b)  Btrton  y.  Fitzs«t«Udkri5  fiiU.5*)- 


East,  87. 
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Where  a  man  entitled  to  an  estate  of  inheritance  afpnoes  to  make 
loMM  with  a  covenant  for  perpetual  renewal,  each  lease  to  contain 
thesame  covenant  for  ever,  the  agreement  must  be  carried  into  ex- 
eeiitioD.  (a)-— But  an  af^eement  for  a  lease  with  a  covenant  for 
perpetual  renewal  at  a  fixed  rent,  of  church  lands,  renewable  upon 
flaea  continually  increasing,  was  decreed  to  be  ddivered  up  on  the 
gtinind  of  surprise,  neither  party  understanding  the  effect  of  it.  (a) 
-■  ■  Where  a^  lease  contained  many  covenants  on  the  part  of  the 
leMee ;  and  after  such  covenants,  a  proviso  '^  that  if  all  or  any  of 
Ae  eovenants  hereinafter  contained  on  the  part  of  the  lessee  shall 
be  broken,  it  shall  be  lawful  for  the  lessor  to  re-enter,^  and  there 
weve  no  covenants  on  the  part  of  the  lessee  after  the  proviso ;  but 
olriy  a  covenant  by  the  lessor  that  the  lessee  performing  all  and 
0rmj  the  covenants  hereinbefore  contained  on  his  part  to  be  per- 
iaiWed,  &c.  should  quietly  enjoy :  it  was  held  that  the  lessor  could 
ab^  enter  for  a  breach  of  covenant,  for  that  the  proviso  was 
veatrained  by  the  word  hereinafter  to  subsequent  covenants,  and 
thoHgh  there  were  none  such,  yet  the  court  could  not  reject  the 

'•■  A  eofvenant  to  make  on  the  demised  premises  (which  consisted 
pivtly  of  a  malt  house)  a  certain  quantity  of  malt  annually,  is  not 
a«kial  covenant,  and  therefore  cannot  be  inserted  in  a  lease  without 
tniexpress  agreement,  (c) 

'  'Where  a  lessee  covenanted  that  he  would  at  all  times  and  seasons 
ef  burtnng  lime,  supply  his  lessor  and  his  tenants  with  lime,  at  a 
elipiilated  price,  for  the  improvement  of  their  lands  and  repair  of 
ibUr  houses,  it  was  held  that  this  was  an  implied  covenant  also, 
that  he  would  bum  lime  at  all  sucli  seasons ;  and  that  it  was  not  a 
good  defence  to  plead  that  there  was  no  lime  burnt  on  the  premises, 
Mt  of  which  the  lessor,  &c.  could  be  supplied,  (d) 
'  ^' Where  a  lease  provided  that  the  tenant  should,  during  the  term, 
jfbld'hla  flock  of  sheep,  which  he  should  keep  on  the  demised  pre- 
iiflwja^  under  a  penalty  if  he  omitted  to  do  so.  Held,  arguendo j 
that  this  amounted  to  a  covenant  to  keep  a  flock  of  sheep  upon  the 
^MViiuSes*  {e) 

*-<*)  WiUftn  V,  Wilian.  16  Ve«.  72,  84.  (f)GaiTani  r.  Grinling,  1  WiU.  Clian. 
■ad  see  mnte,  199,  &c.  Rep.  460. 

(4}  Doe  d.  Speacor  v.  Godwin.  4  M.  &  S.        {d)  Earl  of  Shrewsbuiy  r.  Gould,  2  Barn. 
f65.  &  Aid.  287. 

(«)  Webb  V.  Plummer,  2  Bam.  &  Ald.74r». 
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QmdUkm  to  fe^Ml^''*9f^imi^Mi^^ 
that,  if  the  rent  be  hM^hyiSkf^tftdi?^ 
dmy  pmcribckl  f6t  ^k^tiusot;  die  'fel^ittf  ^  ■MltfifttaM  ^pUfl^ 

rent  merely  bh  i&ii' filM  %  of  itt]f^ 

then  there  td  tMiive  it,ihe  bMseiiitilJtei|«dl7%^ 

chiy:'(a)  ** .'■  .    '       .vi?*oii-jjJiiowal:  ,^lin 

Wheiis  thel^  it  a  inroyito  in  a  leM,  tfaM^^iiM^  ilMflM 
rent  by  the^ene^,  the  tern  ahmld  oett^  O^  imkb^bK^hm 
leasee  has  thie  <q»tiM  rf  detennining  the  lea^^ 
such  proviso.  (6)  '    •">*<  '^^  •('^WW* 

If  a  lease  lie  made  tendering  rent,  on  dc«diaaiilfitoif%litti 

be  not  iMddnMnn  twenty  days,  the  luwiiiii  iiliMll  ■ iWlL  lliil#|, 

rent  is  not  paid;  in  this  case  the  cbodiiioli  i* brohlky'tli^  tliNll 
lessor  cannot  enter  tmtil  he'has  made  a  legd  doiiaiidV^alinMlPlil- 
before  he  do  it,  his  heur' shall  never  take  advantage  bCliitt  iMpll- 
but  is  dischAged  for  era*.  (c>  "\  ■■•'^  *»'  'nMaJI 

Nobodycftn  have,  there-entry  but  he  who  iufM'haffri^tiblfMtMt 
there  no  lease ;  find  so  is  the  very  textof  IAUeMii'€^HBIH!li0 
s.  846,  S47.  by  construction  therefore  it  moit  be  so|'liMlw)ig^ 
oitry  cannot  be  reserved  to  a  stranger  to  the  4»UI«.'^^'  Aitiil 
demand,  a  clause  of  re-entry  is  required  (in  the  jatihiAfMfkMi 
which  was  a  lease  under  a  power)  as  a  security  for  rientt^HteiMiii 
is  requisite  both  by  common  law  and  statute;  a  clause  of  ffMMIij)' 
will  never  be  allowed  to  operate  further  than  as  a  seettfiiyMf 
rent,  (e)  '-  <*^^i 

A  material  difference  subsists  between  a  remedy  by  re^JOrtly  tfi 
a  remedy  by  distress,  for  the  non-payment  of  rent  Whtetvll^ 
remedy  is  by  way  of  reentry  for  non-payment,  an  actuid  dtMliU 
must  be  made  previous  to  the  entry,  othenvise  it  is  tatdefOtjfWt 
trespass  would  lie,  because  a  condition  of  reentry  is  in  duugdUNi 
of  the  grant,  and  the  estate  at  law,  being  once  defeated,  is  n4^' W4il 
restored  by  any  subsequent  payment :  but  a  notice  of 'distresillVof 
itself  a  demand.  (/)  .  :  lirtTU 

(a)  Bac.  on  Leases,  220.  (e)  Hotley  v.  Scot;*  Loh's  4U*6MW^ 

(6)  Reid.  ▼.  ParaonB,  2  Chit.  Rep.  247.  Ludwell  ▼.  Newman.  6  T.  R.  459,  "^ 

(c)  Ludwell  ▼.  Newman.  6  T.  R.  458.  cases  there  cited.                    .  ^ 

(d)Doe    d.   Barher    t.    Lawrence,   4  (/)  Shep.  Touch.  148.  n,  1,         "" 


Tftunt.  23. 
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,9(a(>, where  the  power  of  re-entry  is  given  to  the  lessor  for  non- 
iffKp^fttit  without  any  farther  demand,  there  it  seems  that  the  lessee 
\^,  undertaken  to  pay  it,  whether  it  be  demanded  or  not,  and  no 
pyytWiiy^ptian  in  his  favour  can  arise  in  this  case,  because,  by  dis- 
pfspsiqg  with  the  demand,  he  has  put  himself  under  the  necessity  of 
'mrfciyig  an  actual  proof  that  he  was  ready  to  tender  and  pay  the 
rent.  It  would,  however,  be  adviseable  for  the  lessor  even  in  this 
X^m^  to  demand  the  rent,  as  the  payment  should  be  on  the  land, 
provided  no  place  is  fixed  for  the  purpose,  and  a  tenant  may  be 
prepiifed  to  prove  that  he  was  on  the  land  the  day  the  rent  became 
due,  ready  to  pay.  (a) 

t,.  AlflO  a3  to  the  necessity  of  a  demand  of  the  rent,  there  is  a  differ- 
eQ9e  between  a  condition  and  a  limitation ;  for  instance,  if  a  tenant 
fip  y&y  (as  the  case  was  by  marriage  settlement,  with  power  to 
nifike  leases  for  twenty-one  years,  so  long  as  the  lessee,  his  execu- 
ton^  or  assigns  shall  duly  pay  the  rent  reserved,)  makes  a  lease 
pursuant  to  the  power,  the  tenant  is  at  his  peril,  obliged  to  pay  the 
iMt  "without  any  demand  of  the  lessor ;  bco^use  the  estate  is  limited 
tUfCCMitinue  only  so  long  as  the  rent  is  paid,  and  therefore,  for  the 
Wli»;pcirfonnance  according  to  the  limitation,  the  estate  must  deter- 
Moe  £ .  a  demand  however  had  better  be  made,  for  the  reason  be- 
foiv^  stated,  (a) 

h<i(f<ftplace  be  limited  and  agreed  on  by  the  parties  where  the  con- 
jitwo  is  to  be  performed,  the  party  who  is  to  perform  it  is  not 
qUig«^  to  seek  the  party  to  whom  it  is  payable  elsewhere,  nor  is 
he  to  whom  it  is  to  be  performed  obliged  to  accept  of  the  perfomi- 
moe  dsewhere;  but  he  may  accept  it  at  another  place,  and  it  will 

lMl«ood(fr) 

l.jSlemand  of  rent  due  from  lessee  to  lessor,  though  made  of  a 

Itiaiigar,  if  made  upon  the  land,  is  a  sufficient  demand,  and  need 

wt  h^  general,  to  sustain  ejectment  for  non-payment  of  rent  being 

bHrlttlly  d^nanded.  (c) 

I  .Where  a  lease  contained  a  proviso  that  if  the  rent  should  be  in 

■rrear  twenty-one  days  next  after  day  of  payment  being  lawfully 

iemandedy  the  lessor  might  re-enter,  it  was  held  (Lord   Ellen- 

iorm^3  C.  J.  diss,)  that  five  quarters  being  in  arrear,  the  lessor 

'■  I    ■    . 

(•)  Bac.  Abr.  tiu  Conditions.  (0. 2.)  (r)  Doe  d.  Brook  ▼.  Brjdges.  2  Dowl. 

(6)  Ibid.  (O.  4.)  and  Ryl.  29. 
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might  re-enter  without  a  demand,  no  sufficient  distress  being  o^i/Uie 
premifles.  (a) 

Under  a  proviso  in  a  lease  for  the  entry  of  the  landBordhi  ctfte 
the  rent  should  be  in  arrear  for  fourteen  days,  and  no  miffldMt 
distress  found  upon  the  premises,  he  is  entitled  to  reconrer  in  ^MlL> 
ment,  on  proof  of  half  a-year^s  rent  due  at  Lady-day,  afld  M  idis- 
tress  on  the  premises  on  some  day  in  May ;  the  demifie  being' IhM 
on  the  2nd  of  May,  and  the  declaration  served  on  the  6th  of  Juke; 
the  defendant  giving  no  evidence  to  rebut  the  inference,  that  there 
was  no  sufficient  distress  on  the  premises  within  the  terms  of  the  pn^ 
viso ;  as  by  shewing  that  there  was  a  sufficient  distress  on  the  jxtb- 
mises  in  May  up  to  the  day  of  the  demise  inclusive,  or  on  the  6th 
of  June  when  the  declaration  was  served,  if  that  were  material  wiA 
reference  to  the  stat.  4  G.  2.  c.  28.  On  such  proof  by  the  plamtif^ 
the  above  statute  dispenses  with  proof  of  a  demand  of  the  rent,  on 
the  day  it  became  due.  (&) 

Where  a  lease  contained  a  proviso  that  if  the  rent  was  in  lurrtttr 
twenty-one  days,  the  lessor  might  re-enter  ^*  although  no  \eff^  (V 
formal  demand  should  be  made,^  it  was  held  that  the  rent  ha^lig 
been  in  arrear  for  the  time  specified,  an  ejectment  might  be  nuAw 
tained  without  actual  re-entry  and  without  any  demand  of  die 
rent,  (c) 

A  clause  of  forfeiture  in  a  lease,  in  case  no  sufficient  distress 
be  found  upon  the  premises,  must  be  strictly  pursued  ;  and  in  ca» 
of  a  distress  being  made,  every  part  of  the  premises  must  be  search- 
ed, (d) 

A  lease  contained  a  proviso  for  re-entry  in  case  the  rent  should 
be  in  arrear  twenty-one  days,  and  there  should  he  no  sufficient  dis- 
tress upon  the  premises  ;  the  landlord  distrained  before  the  exjMra- 
tion  of  the  twenty-one  days,  but  continued  in  possession  of  the  dis- 
tress upon  the  premises  until  after  the  expiration  of  twenty-one 
days ;  it  was  held  that  lie  did  not  thereby  waive  his  right  of  rtv 
entry.  (e) 

{a)  Doe  d,  Scholefiold  v.  Alexander.  3  and  Cres.  490.  4  Dowl.  and  Ryl.  45.  and 

Campb.  516.  2  M.  &  S.  525.  S.  C.  seo  Dormer's  Case.  5  Co.  40,  Goodrightv. 

(/')  Doc  d.  Smelt  v.  Fucliaw,  15  East.  Caior.  Doup.  477. 

286.  and  see  Doe  d.  Forster  v.  Wandlass.  (</)  llees  d.  Powell,  v,  Kinj?.  Forrest.  19. 

7  Durnf.  and  East,  117.  («.)  Doe  d.  Taylor  v.  Johnson.  1  Stall. 

(f)  Doe  d.  Harris   v.  Masters.  2  Barn.  411. 
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,}iU;Bt  reserved  payable  yearly  is  to  be  paid  on  the  land ;  because 
the  land  is  the  debtor,  and  that  is  the  place  of  demand  appointed 
1;^  law.  So^  if  a  man  Iqase,  rendering  rent,  and  the  lessee  bind 
^mMJf  in  a  sum  to  perform  the  covenant ;  this  does  not  alter  the 
pljE^ee  of  payment  of  the  rent,  for  it  may  be  tendered  on  the  land 
^rjt^ut  seeking  the  obligee ;  except  where  the  condition  is  for  the 
peiformance  of  homage  or  other  corporeal  service  to  the  person  of 
tiie  lonL  (a) 

.  The  lessee  of  the  King  must  pay  his  rent,  without  demand,  at  the 
Exchequer,  wherever  it  may  be ;  but  if  the  King  grant  the  land  in 
reyendon^  the  rent  must  be  demanded  on  the  land,  before  the  pa- 
l^itee  can  enter  as  for  a  forfeiture  on  non-payment.  (6) 
i ,  jls  to  the  landlord's  right  of  re-entry  being  waived,  if  a  lessor  re- 
^etrc  rent-arrear  by  any  act  affirming  the  lessee's  possession,  it  bars 
bis  right  of  re-entry  for  non-payment  on  the  day  it  was  due.  (c) 

Thus,  in  an  action  of  ejectment,  the  case  was,  a  prebend  let  land 
.{oi;. years  rendering  rent,  and  a  re-entry  for  non-payment.  The 
.f^s^t.  was  demanded  and  was  not  paid,  and  two  days  afterwards  the 
lfftf(»t  received  the  rent  of  him  and  made  him  an  acquittance  by  the 
ffffUi^  of  his  fermor.  Whether  this  receipt  barred  him  or  not  of  his 
|)^-eptry  ?  was  the  question.  It  was  clearly  resolved  that  the  bare 
receipt  of  the  rent  after  the  day  was  no  bar,  for  it  was  a  duty  due 
tp^  hixa :  but  a  distress  for  the  rent,  or  the  receipt  of  rent  due  at 
Itfiother  day,  was  a  bar,  for  those  acts  affirm  the  lessee  to  have  lawful 
fOffBCsaion :  so  if  he  make  him  an  acquittance  with  a  recital  that  he 
is  his  tenant.  In  the  principal  case,  the  lessor  calling  him  his  fermor, 
wn  a  full  declaration  of  his  meaning  to  continue  him  his  tenant, 
aiid  it  was  adjudged  that  the  entry  was  not  lawful,  (d) 

Soy  where  a  lease  was  made  to  one  for  life  rendering  rent  at  Mi- 
ekaeknaSy  with  a  clause  of  re-entry  for  non-payment,  the  rent  was 
in  arrear,  and  afterwards  the  lessor  brought  an  action  for  the  rent : 
adjudged,  that  notwithstanding  this  action,  he  (the  lessor)  might 
still  enter  for  a  breach  of  the  condition :  for  the  action  for  the  rent 
did  not  affirm  the  lease,  because  it  shall  be  intended  to  be  brouglit 
as  for  a  duty  due  upon  a  contract;  but  if  he  had  distrained  for  the 

(a)  Bac.  Abr.  tit,  Conditions.  (O.  4.)        (c)  Green's  Case.   Cro.  KHz.  3  Ilumo 
Co.  tiUtiOU  b.  V.  Kent.  1  Ball  and  Be.  561. 

(6)  Borrough  v.  Taylor.  Cro.  £liz.  162.         {d)  Iladdon  v.  Arrowsmitli.  Cro.  £liz. 

161. 
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rent  W>fl)«lng,p«lid.W  th&.d«j, ithen  he. can, never  afterwanla  wl«^f, 
foraWeadlt^  tbe  costiitioo,  becauise  the  distresii  ftSlroiB  tJie«a»i| 
tiuuMce  of  tb«  i6a«e.  («>  <   ,   ,,41 

i&Q,ia  jtifi  was  made  U>  tlw  Im^bamJ  and  i^ife,  and  to  the  tiBia'^d 
t))«ir  bodi^  1  tliuy  oftLTwwils  inatle  a  lease  of  the  Ismltt,  reaerrii^ 
rent  mi  Bilch  a  duy,  ivitli  a  clause  of  r^^ntry;  then  the  hi)«tHli40 
died,  and  the  rvnt  buinff  in  arrrar,  the  issue  in  tail  accepted  it ;  wAnA 
jiid^ixl  .that  thin  was  oo  aflirniaiice  of  the  Ituise  as  to  liimadf,  bfim 
cause  the  rent  was  oot  dii«  to  him  wbilat  his  mother  was  Uvingi  Intb 
it  had  been  otherwise,  if  he  hod  accepted  it  after  her  death;  .    ,      m 

It  is  iadcod  a  rule,  that  the  mere  acceptance  of  rent  shall  wLi) 
operate  as  a  waiver  of  a  forfeiture,  or  as  a  conBrmaticui  of  tfae  te«j 
nancy,  unless  the  landlord  had  notice  that  a  forfeiture  was  incumdi* 
at  the  time  or  did  some  other,  act  indicating  his  intention  to  cutitiaiMti 
the  lessee  in  hia  term :  (A)  and  Huch  tu:e<;[)taitce  in  matter  of  evid^MSir 
only  as  to  the  quo  animo,  to  be  left  to  the  jury  under  the  ciroumvil 
stances  of  the  case,  (c)  n.n 

Touching  conditions  of  rtventry  for  non-payment  of  rsot  or<tf>4ill ' 
breaah  of  any  other  covenant,  the  law  upon  that  eubjecC  is  minhUi^ 
digested  in  Mr.  Sergeant  Williagn^s  excellent  edition  of  S(iiiMdeBi*3i 
Rcftortv,  that  his  note  containing  it  may  well  be  here  introducedl  <('• 

■Where  a  condition  of  re-entry  is  reserved  for  nxt-paymcut  rfi 
rent,  several  things  are  required  by  the  common  law  to  IwpiD'n 
vioutly  done  by  the  reversioner,  to  entitle  bini  to  re-enter,  (d)  I-  1 
A  demand  must  be  made  of  the  rent:  [and  where  there  are  »even«l'' 
demises  at  distinct  rents,  separate  demands  must  be  made  ftweachi^d 
tliough  they  be  both  reserved  in  the  same  lease.]  (e)  2.  Thedfc-i- 
mand  must  be  of  the  precise  rent  due;  for  il'  a  jiemiy  more  or  lesft.l 
be  demanded,  it  will  be  ill.  [And  what  remains  payable,  afttr  \^.\ 
landutax,  or  a  ground-rent  demanded  of  and  paid  hy  the  tenaott  or  <  f 
any  other  part  of  the  rent  agreed  upon,  has  been  lawfully  deducted  } 
by  the  tenant,  will  of  course  constitute  the  rent  due,}(/)  3L  It  ,1 
must  be  made  precisely  upon  the  day  on  which  tlie  rent  is  due  aaA  m 
payable  by  the  lease  to  save  tlie  forfeiture ;  as  where  the  proviso  ii,  ' 
"  that  if  the  rent  shall  be  behind  and  unpaid  by  the  space  of:  thlity 

iiriii  jI  \ :,' ,  I  J    .      I  .  ,  ,    ..1  (omimI  -uli  ^ll 

(u)  Anon.  3  SJk,  3.  (rf)  1  S«und.  *«.  n.  liL     ^^  ^      ' 

(6)  Denn  d.  Triekstt  v.  CiUol.  J  T.  R.        (<)  Vsngh.  M. 

(f )  Doe  d,  Chen^F  v.  Balten.  Cowp.  243. 
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oi^atay  e)^t^&t*n^Ms^0e  diif^tiJh^  be 

thirtieth  or  other  last  day.     4.  It  must  be  mirie  nfiofctftyulfeulr'f hile 
b^t^'Biinm^t*   &  It  Knust  be  made  Upon-  the  lAtki,^  aaitd  atfb^^nkist 
notiMriMS'  fdace  of  it.'    Therefore  if  there  be  a  ^dUtig-h0tiA6"iip«ii 
tble'littid^'the  demand  must  be  at  the  front  or  fore^door;' though' it 
be'ttotne^esiuay  to  enter  the  house,  notwithstanding  the*  ddii^  be>' 
cfjpen. '  '■  Butif  the  tenant  meet  the  leB9or  either  on  or  ojjT  the  land 
fi^takftiimeeft  the  last  day  of  payment,  and  tender  th€f  rent^  itiii' 
sufficient  tb-save  a  forfeiture,  for  the  law  leans  against  forfeittif^ 
6.>)'Uiik6ft  a  place  be  aj^inted  where  the  rent  is  payable ;  in  whidi 
casQf  a<demand  must  be  made  at  such  place.     7.  A  demand  of  rent 
must  be  made  in  fact,  and  so  averred  in  pleading,  although  there 
sbralft  be  no  person  on  the  land  ready  to  pay  it.     8.  •  If  after  the^ 
reqftdsites  have  been  performed  by  the  reversioner,  the  tenant  negi- 
leetS'<Mr  refuses  to  pay  the  rent,  then  the  reversioner  is  entitled  io^ 
re-enter:  [for  if  the  lessor  or  his  sufficient  attorney  remam  upon' 
the  land  the  last  day  on  which  the  rent  ought  to  be  paid,  until  ^t 
beso'tlark  that  he  cannot  see  to  tell  the  money,  and  the  money 4husi 
demanded  be  not  paid,  this  is  a  denial  in  ]aw,  though  there  Ibc^no  ' 
word^t)!  denial ;  upon  which  are-entry  may  be  made.]  («)'   Ho'v^'^'*^ 
ev^,  it  is  to  be  observed,  that  no  actual  entry  is  necessary  to^  He 
made  by  him  into  the  land,  but  it  is  sufficient  to  bring  anf  c^ed^^: 
ment  only  :  though  it  was  held  otherwise  until  Lord  Holers  time,'^ ' 
when  it  was  decided  that  the  entry  confessed  by  the  defendant  In  f' 
the'q«ctment,  was  sufficient  without  any  actual  entry ;  which  deoii:' 
sion  =has  l^een  adhered  to  ever  since. — It  follows,  as  a  necessaiyin^  • ' 
fera^e  from  what  has  been  premised,  that  a  demand  made  after  or 
befote  die  last  day  on  which  the  lessee  has  to  pay  the  rent,  in  order 
to  pre^^ent  A  ftnfeitute,  or  off'  the  land,  will  not  be  sufficient  to  d^-.  . 
featt  the  estate.     But  now  to  obviate  these  niceties  in  Borae  caies^. 
the^tat.  4  G.  S.  o.  28.  (of  which  hereafter,)  prescribes  a  particular' 
mod^  of  proceeding  in  cases  of  premises  left  vacant  and  a  half  y^ajc^a . 
rent  being  due,  but  no  sufficient  distress  being  thereon. (i.)  ■■••   •  •  :  /f 
mie  same  requisites  which  are  deemed  necessary  in  order;  to  m^ 
title  the  lessor  to  re-enter,  are  also  necessary  in  order  to  entitle  him 


( .■  I 


(a)  1  Inst.  2014  4.  Rep.  75.  (b)  1  Sound.  287.  n.  16.  Doe  d.  Smelt 
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to  racoYcr  a  nomifie  pa:n<x^  as  it  is  called,  which  ia  not  opfBid^ied 
!K>  much  as  a  remedy  for  the  recovery  of  the  root,  asa .peiialtj;||P 
oblige  the  tenant  to  a  punctual  payment  of  it;  axid  bei^g  §q^ii. 
mediately  connected  with  the  subject  of  this  chapter}  .ire  hm 
thought  proper  to  notice  it  in  this  part  of  the  work.  A  noaii^ 
pamiB  being  so  considered,  therefore  where  a  proviso  is,  that  if  ^ 
rent  be  in  arrear  for  the  space  of  thirty  days  next  after  the  days-^f 
payment,  the  lessee  shall  forfeit  ten  shillings  a  day  by  way  of  pe- 
nalty, in  that  case  in  order  to  entitle  the  lessor  to  recover  tha.pe^ 
nalty,  there  must  be  a  demand  of  the  rent  in  like  manner  in  efvj 
respect,  as  we  have  before  seen  is  required  in  cases  of  le-entxjior 
non-payment  of  rent — A  distinction  is  takert  between  a  power  to 
re-enter,  or  a  numnne  paetiiB,  and  a  power  of  distress :  as  where  a 
rent  is  granted  payable,  &c.  and  in  default  of  payment  if  it  be  dpr 
manded,  the  grantee  may  distrain:  in  this  case,  it  is  held  not  to 
be  necessary  to  make  a  demand  on  the  day,  as  in  the  case  of  J»- 
cntry,  or  a  nomine  jKsncBy  but  he  may  demand  the  rent  at  any  lime 
after,  (a) 

In  cases  of  conditions  of  re-entry  there  is  a  difference  betii«0i 
leases  for  lives  and  leases  for  years ;  and  with  respect  to  the^IatliA 
there  is  also  a  difference  between  thein,  which  arises  entirely  f|a|P 
tlie  manner  in  which  the  condition  of  re-entry  is  expressed  in  the 
lease,  (a) 

As  to  leases  for  lives,  it  is  held  that  if  the  tenant  neglect  or  refuse 
to  pay  liis  rent  after  a  regular  demand,  or  is  guilty  of  any  other 
breach  of  the  condition  of  re-entry,  the  lease  is  only  voidable,  and 
therefore  not  determined  imtil  the  lessor  re-enters,  tliat  is,  brings* 
an  ejectment  for  the  forfeiture :  and  this,  though  the  clause  of  the 
condition  should  l)e,  that  for  non-payment  of  the  rent,  or  the  like, 
the  lease  shall  cease  and  be  void :  (a)  for  it  is  a  rule,  that  where  an 
estate  commences  by  livery,  it  cannot  be  determined  before  entry: 
therefore  if  the  lessor,  after  notice  of  the  forfeiture,  which  is  a  ms- 
terial  and  issuable  fact,  accept  rent  which  accrued  after  due,  or 
does  any  other  act  which  amounts  to  a  dispensation  of  the  forfeiture; 
(as  bringing  covenant  for  half  a  year's  rent,  subsequent  to  the  time 
of  the  demise  laid  in  an  ejectment  for  the  forfeiture ;)  the  lesK* 
whicli  was  before  voidable,  is  thereby  alfiniied.  (/>) 

(«)  1  Saund.'Jti?.n.  16.  (/>)  liull.  N.  r.96. 
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''  Blltif  there  be  h  lease  for  years,  >nth  a  x^onditiofi,  that  for non- 
ptiytActat  of  the  rent  or  the  like,  the  lease  shall  be  null  and  void,  in 
lilijt'cafle  if  the  lessor  make  a  legal  demand  of  the  rent,  and  the 
iMiee  neglect  or  refuse  to  pay,  or  if  the  lessee  be  guilty  of  any 
dthlh'  breach  of  the  condition  of  re-entry,  the  lease  is  absolutely  de- 
tetixdned)  and  cannot  be  set  up  again  by  acceptance  of  rent  due 
after  the  breach  of  the  condition,  or  by  any  other  act. — ^Yet  if  in 
M)t€h  lease  the  clause  be,  that  for  non-payment  of  the  rent  it  should 
bi^  lawful  for  the  lessor  to  re-enter,  the  lease  is  only  voidable^  and 
naey  be  affirmed  by  acceptance  of  rent  accrued  after,  or  other  act,  if 
the  lessor  had  notice  of  the  breach  of  the  condition  at  the  time,  (a) 

In  ejectment  upon  a  clause  of  re-entry  in  a  lease  on  non-payment 
of'  ft«iit  against  the  assignee  of  a  lease,  proof  by  the  lessor  of  the 
oikilltierpart  of  thcf  lease  by  the  sifbscribing  witness,  is  sufficient  proof 
dT'the  holding  upon  the  condition  of  re-entry  in  case  of  non-pay- 
iMnt  of  rent.  (6) 

'Axid  where  the  witness  who  proved  the  demand  of  the  rent  had 
a  power  of  attorney  from  the  lessor  for  that  purpose  which  he  noiu 
%iA'ia  the  tenant,  and  had  ready  to  produce,  it  was  held  sufficient, 
AMlj^  he  did  not  produce  it  at  the  time  of  the  demand,  the  tenant 
HM  ^uiestioning  his  authority,  (r) 

"'  'And  where  a  lease  of  coal-mines  reserved*  a  royalty-rent  for  every 
ton  of  coals  raised,  and  contained  a  proviso  that  the  lease  should  be 
deemed  void,  to  all  intents  and  purposes,  if  the  tenant  should  cease 
tl^JMdng  at  any  time  two  years.  It  was  held  that  such  lease  was  not 
lAiohitely  void  by  the  cesser  to  work,  but  voidable  only  at  the  op- 
lUb'of  the  lessor,  and  that  he  might  avoid  the  lease  upon  any  cesser 
til  work,  commencing  two  years  before  the  day  of  the  demise,  m 
thef  ejectment,  {d) 

Segnlarly,  when  any  man  will  take  advantage  of  a  condition,  if 
he  may  enter,  he  must  enter,  and  when  he  cannot  enter  he  must 
inake  a  claim ;  and  the  reason  is,  that  a  freehold  and  inheritance 
Aall  not  cease  without  entry  or  claim,  {e)  and  also  the  grantor  may 
wUre  the  condition  at  his  pleasure. — It  is  also  to  be  observed  that 
Itti  entry  upon  an  estate  generally,  is  an  entry  for  the  whole ;  and 
If  ii  be  for  less,  it  should  be  so  defined  at  the  time.  (/) 

(«)  Stund.  ut  an(«.  401. 

(5)  Roe  d.  West  ▼.  Davis,  7  East,  363.  (e)  Co.  Lit.  218. 

(r)  Id.  ibid.  (/)  Doe  d.  Tgmmt  v.  HeUier,  3  T.  R. 

Id)  Doe  d.  Brjan  v.  Bancks,  4  B.  &  A.  163-170.. 


♦18  (^K'fiimt;¥y.Q>t!^moi(».-         [Ohftp.  s. 

.;,  j^j^yispoa  Sot  Oy&ifityjD.  a.  Wse,  »«  tq  lie  construed  Uk«  v<iuK 
qmtcapt^  not  vMxth^ tttrictnees qS  conditions  at  coniuiou  Iav, (||>^- 

liessor,  lessee,  under-lessee,  in  a  le^ae  froiu  lessee  to  un(]«r>leaKe, 
i^ilfjM  provided,  that  if  under-lessee  ^Fe^e  guilty  of  ji  broidl  of 
||33f^Q|«t«;  leasee  and  kssor  migbt  eiit«r-  Held,  that  oil  bn-iudii  nf 
oovenant  in  tlie  lease  to  imder4essee,  ejectment  uiigbt  t>e  miuutw* 
flritbyl«»eeiata»e-(fr)i  ,    . 

b^ilKtmV-f^^fW^'ContainfidAINroviso  "  tltat  if  the  rent  should  be  in 
IffiBW^.lSwiHwgB^-ooe.  di^s  4ifter  demand  inadc^  or  if  any  iji  (Ji« 
40|PCnwta?»ho(i)d'lK  brokeoy  then  the  tertu  thereby  gniuted,  i«.«i  - 
Kui^  t^meoC  ae  should  be  then  unexpired  should  cease,  detervtuwi 
flt)d  be  whtJly  void,  and  it  diould  be  lawful  to  snd  fur  the  luuHoEd 
upon  the  demised  premises  wholly  to  r&«iter,  and  the  same  to  hiJd 
tg,bfft  9wn.iMe,,  and  to  expel  -the  leasee,^  Held,  that  tXus,  "  in  (lie 
ftfH^ttOf  ft-  Jjireacli  of  covenaot,  made  the  lease  voidable  and.  not  vi^ 
■nd  that  tipe  Undkwd  was  bound  to  re-enteri  in  order  to  t^keJHln 
nrntHge-Afitlm  fo^'e^urei  and  that  he  waived  it  by  a  subsequeiitiiv- 
«9i^pf.jent,''(<().  ,,;,.« 

Qrllf-itQ  tiKspBU  by  d  tenant  against  a  landlord,  for  tuming  him  (M 
<Cvp»fl<fliaiQp,t  U>^  def^idant  pleads  a  fact  by  which  the  Ictwtt  vi#f 
fC9f[stt«d,'and. the  plaintiff  replies  generally  de  injuriai,  wib»)  tks 
^^eti»  proved  by  whi(;h  the  lease  was  forfeited,  the  pluntifffimM 
^)<p,in  «fida)ce  a  waiver  of  the  frafieiture ;  but:  he  <m^Ajtf^ta0t 
rephed  this  specially,  in  avoidance  (rf  the  plea-  (d)  ■     ,  „m,bt 

itilt<iislaid  down  for  a  rule,  generally,  that  he  who  «iten  6^^  Jt^ffi^ 
dt^i^  Lroken  shall  be  seised  in  his  first  estate,,  or  of-t)u#  nMM 
nitiwb'he  bad  at  the  time  of  the  estate  made  uptn  conditiaqicflA 
tbetffare  shall  avoid  all  mesne  charges  and  incumbrnDO^  (fl^rtrn  too 

Generally  as  to  covenants,  touching  the  operation  of  ait,4llM^ 
Farliasaent  in  reqiect  to  them,  where  the  question,  i^  jfbefklff  ■ 
<tov«oant  be  repealed  by  an  Act  of  Parliament,  this  is  the  jlifllwtiiBJi 
vifl.  where  one  covenants  not  to  do  an  act  ortbingw)ueh-it.w*fllMq 
fUL  to  do^  and  an  Act  of  Parliament  contes  afterwwda  and  ooiqrit 
^fa  to  do  itf  the  statute  repeals  the  covenant;  so,  if  «ik  ininawji 
to  do  a  thing  which  is  lawful,  and  an  Act  of  Parliament  ooatnin 
U)d  hinders  him. fi»m  doing  it,  the  covenant  is  repealed  ;:(t^K>* 

to  DMA.  Dlvh  T.  Eltim,  1   Mo.  &  Crea.  St9.                             ,   '.!..if  ii! 

^W'-       .  (d)  W«raUT.CUre.«CwBpb.«l»:'" 

■  {0We'a;Be*b(tlv.WiiiiB,4Biiig.376.  (t)  Co.  Lit.  nt.   Kit.  AVe.--St!  ftfc- 

(0  Anirtj- t:  WwjdWMd, 'e'BirtuBi  dkiom.  (0.  *.)  '       '  ''     '  """'  '' 
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mHifi^coYMatitd  not  to  do  a  thing  which  at  fh^  tim^  Was  iihlk#ful, 
abd^ail  Actomtes  and  makes  it  lawful  to  do  it,  such  Aet  of  ParUa- 
uftMt'lJbes  not  repeal  the  covenant,  (a) 

^^  Though  all  the  rent  of  the  lessee  be  assigned  by  Act  of  Pbrlia* 
iflenlt^  if  there  are  no  words  of  discharge  the  lessee^s  executor  is  still 
HiAile  tor  covenant  for  the  rent.  (6) 

Where  by  an  order,  confirmed  by  Act  of  Parliament,  that  an  in- 
dfefrttite  of  lease,  upon  which  rent  was  reserved,  should  be  vacated 
and  cancelled,  and  that  a  stranger  should  enter  into  the  detnisied 
Ittids,  imd  receive  the  profits ;  the  same  rent  in  value,  granted  by 
th^'lMsee  for  the  better  securing  of  the  rent  reserved,  is  not  dis- 
efUtfged^  though  the  intention  appears  that  there  should  be  but  one 
it^'piiid.(c) 

"11  has  however  been  held  that  if  a  man  covenant  to  do  a  thing, 
and  it  is  afterwards  prohibited,  yet  the  covenant  is  binding ;  for  that 
af'penal  statute  cannot  have  a  retrospective  operation,  (d) 

'■'  Thet^  is  a  difference  between  covenants  in  general  and  covenants 
secured  by  a  penalty  or  forfeitiure.  {e)  In  the  latter  case,  the  obligee 
httr  hh  election ;  he  may  either  bring  an  action  of  debt  for  the 
plfcttalfy,  after  the  recovery  of  which  he  cannot  resort  to  the  cove^ 
fliktj'  because  the  penalty  is  to  go  in  satisfaction  for  the  whole? 
dtf  if 'he  does  not  choose  to  go  for  the  penalty,  he  may  proceed  upon 
di6  covenant,  and  recover  more  or  less  than  the  penalty,  totteB 
quoHea.  (/) 

''Upon  this  distinction  they  proceed  in  courts  of  equity ;  they  will 
rriieve  iq^nst  a  penalty,  upon  a  compensation ;  but  where  the  cove- 
ibMis^  to  pay  a  particular  liquidated  sum,*^  a  court  of  equity  can- 
not make  a  new  covenant  for  a  man,  nor  is  there  any  room  for  com- 
^enteCion  or  relief,  (g) 

''  ThiiB  in  leases  containing  a  covenant  against  ploughing  up 
meiidafr ;  if  the  covenant  be  ^'  not  to  plough,^  and  thei'e  be  a 
penalty,  a  court  of  equity  will  relieve  against  the  penalty;  .  and 
wtei^^ren  go  further  than  that  to  preserve  the  substance  of  the  agr^ 
j{p)     But  if  it  be  worded  "  to  pay  S/.  an  acre  for  every  adre 


*:; 


(«)  Brewsterv.Kitchell,  iSalk.  198.  White  v.  Sealj,  Doug.   49.     Cotterd  t. 

'(f)  ^:  Abr.tit.  Coyenant.  (K.  4.  n.)  HoolEe,  Doug.  97-101.  1  Saund.  $S,  n.  i, 

(c)  Moonion  t. RodBfasw,  1  Saund.  196-  (/)  Brangwin  v.  Feaot,i Bl.  Bi  1190. 

SOO-aga,  ,  Wilde  V.  ClarkMD,  6  T.  R.  303.   . 

(ff^  Bcyon  ▼.  De«a,  3  Mod.  39.  (g)  Wafer  v.  Mocato.  9  Mod.  tUt-jXtX 

(#)    Loire  V.  Peers,    4  Burr*  3225-a.  Lowe  r.  Peer*.  4  Borr.  Sf^5--0. 


414  Of  express  Covenants.  [ObBfl;>X: 

piotighed  up,"^  tliere  iff  no  idteraatiTe,  lib  room  for  any 'rriief 
against  it,  no  compensation ;  it  is  the  substance  of  the  agretai^kit^ 
it  is  the  particular  liquidated  sum  .fixed  and  agi^eed  upon-beC^pi^eeo 
the  parties,  and  is  therefore  the  prqper  quanium  <£  tbcF-da^ 
mages. (o)  .  .     •> 

Indeed,  nothing^  can  be  more  obvious,  than  that  a  pertoooMtyieC 
ah  extraordinary  value  upon  a  particular  piece  of  land  or  wood,  tm 
account  of  the  amusement  which  it  may  afford  him.  In  thiff  epulitiy 
a  Inan  has  a  right  to  secure  to  himself  a  {MKiperty  in  hia  ainttse- 
ments:  and  if  he  choose  to  stipulate  for  51.  ox  BOL  additional  wmt 
upon  every  acre  of  furze  broken  up,  or  for  any  given  sum  of  nMonej 
upon  every  load  of  wood  cut  and  stubbed  up^  there  aeems  nolUng 
irrational  in  such  a  contract  (6)  ..  :•  > 

'  The  Court  of  Chancery  will  relieve  againstforfeitiirey  mdec  a 
covenant  for  non-payment  of  rent,  upon  the  imthority  of  the  sMl 
46.  S.  c:  1S8;  but  not  where  the  recovery  inejectitent  ia  also-upoa 
breach  of  other  covenants,  such  as  to  repair,  &c ;  (0)  though  in'oif 
case,  th^  court  of  equity  relieved  against  a  forfeiture  incurred  fajr 
breach  <^  a  covenant  to  lay  outa  specific  sum  in  repaira  inuvgival 
time,  (d)'  ,.«•••". 

•  If  a  tenant  bind  himself  in  a  penalty  of  1002.  for  perfonMme^  of 
repairs,  &c  within  a  certain  time,  the  court  of  Common  Pleas  will 
not  permit  him  to  be  holden  to  bail  for  the  100&  upon  an  .  a&« 
davit  which  does  not  show  in  what  respect,  and  to  what  amount 
he  has  violated  his  contract  (e)  • 

Where  articles  contain  covenants  for  the  performance  of  several 
things,  and  then  one  large  sum  is  stated  at  the  end  to  be  paid  upoa 
breach  of  performance,  that  must  be  considered  as  a  penalty.  But 
where  it  is  agreed  that  if  a  party  do  such  a  particular  thing,  such  a 
sum  shall  be  paid  by  him,  there  the  sum  stated  may  be  treated  as 
liquidated  damages. 

It  is  therefore  clear,  that  where  the  precise  sum  is  not  the  essence 
of  the  agreement,  the  qv4intum  of  the  damages  may  be  assessed  by 
^  jury  *  but  where  the  precise  sum  is  fixed  and  agreed  upon  be- 

(a)  Benson  v.  Gibson,  3  Atk.  395-6.  Lord  Ranelagh,  3  Ves.  &  Beam.  24.  Brac^ 

(6)  Astlej  Y.  Weldon,  2  Boi.  &  Pul.  bridgre  v.  Buckley,  t  Pzice,  SOO.  RejaoUs 

346-351  V.  Pitt,  19  Ves.  134. 

(c)   Wadman  v.  Calcraft,    10  Vea.  67.  (d)  Saunders  v.  Pope,  12  Ves.  1^82. 

Davis  V.  West.  12  Ves.  475.   HiU  v.  Bar-  (e)  Edwards  v.  Williams,  5  Taupt.  247. 

claj,  16  Ves.  402 ;   18  Ves.  56.   Lovat  v. 
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tweea  the  purtieS)  that  very  sum  ia  the  ascartaioed  damage,  and  the 
juiy.  are  confined  to  it.  (a) 

•  i  Thu$9  where  there  is  a  clause  of  nomins  pcsruB  in  a  lease  to  a 
tenant  to  prevent  his  breaking  up  and  ploughing  old  pasture  ground, 
the  intention  thereof  being  to  give  the  landlord  some  compensation 
for  the  damage  he  has  sustained  from  the  nature  of  his  land  being 
altefed»  the  whole  nomine  po^na  shall  be  paid,  and  not  at  the  rate 
of  6/.  'per  cent,  only  for  the  rent  reserved.  (6) 

Where  a  conveyance  of  land  is  void^  so  as  no  estate  passes^  all 
dependent  covenants  are  void  also;  otherwise  of  covenants  inde- 
pendent, (c) 

.iiEor  a  lease  must  either  be  good  or  bad  in  its  creation.  There- 
finre,  where  it  was  expressly  found,  that  a  covenant  in  a  lease,  under 
a  power  requiring  the  insertion  of  ^^  usual  covenants,""  was  unysual ; 
dbe-question  was,  Whether  that  circumstance  avoided  the  lease  it*- 
self,  or  only  that  particular  covenant :  and  it  was  observed  that  the 
^fu^xf  had  no  power  to  lease  at  aU^  unless  in  the  form  prescribed; 
whidi  became  a  condition  precedent.  It  being  manifest  that  the 
kaae  was  not  made  pursuant  to  the  power,  it  was  void  in  its  crea^ 
tiffli,  and  the  reversioner  had  a  right  to  take  advantage,  (d) 

•  If  tenant  for  a  term  of  years  lease  for  a  less  term  and  assign  his 
tevenion,  and  the  assignee  take  a  conveyance  of  the  fee,  by  which 
his.' former  reversionary  interest  is  merged,  the  covenants  incident 
to  that  reversionary  interest  are  thereby  extinguished,  (e) 


CHAPTER  XL 

OF    ASSIGNMENTS    AND     UNDER-LEASES; 

And  in  what  cases  Assignees  are  bound  by  Covenants,  or 
may  make  advantage  of  them ;  whether  the  Assignment  or 
Under^Lease  be  absolute  or  by  way  of  Mortgage. 

AW^aaSflignment  is  the  transferring  and  setting  over  to  another  some 
rigfal,  title  or  interest  in  things,  in  which  a  third  person,  not  a  party 
i6  the  assignment,  has  a  concern  and  interest.  (/) 

(«)  Lowe  ▼.  Peers,  4  Burr.  22125-9.  (d)  Doe  d.  Ellis  v.  Ssadbam,  1  T.  K. 

.  (*)  Ayl^t  V.  Dodd.  J  Atk.  238-9.  Ben-  705-9. 

soo  V.  GnMon,  3  Atk.  395.  {e)  Webb  v.  Russell,  3  T.  R.  393, 

(r)  Northcote  v.  Inderhill,  1  Salk.  199.  (/)  Bar.  Abr.  tit.  Assipiment. 
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Efory  cMie  dmefiiA  who  htm  a&€ttale  or  inlaECrt  in  laids  aad 
tencmentit  may  anign  it :  (a)  at  tamat  fior  Bfc^  far  jifWp  fe.  But 
a  tcnmt  al  will,  or  suferanee,  eamot  aflrign,  it  ii  ujiiitiml»  iar 
reaioiis  Wove  mentiaiied. 

A  power  of  aMigninent  is  incidental  to  the  eetate  of  a  leaeei  wilb* 
out  the  words  *'  aasigns,^  unless  expressly  restrained,  and  crtcn  a 
oorenant  restrsining  the  assignment  of  a  lease  only,  will  not  piefcnt 
an  under-letting.  (6) 

So  the  interest  or  estate  that  a  num  hath  by  extent,  is  assqpiafale 
from  man  to  man  at  pleasure,  (c)  So,  an  annuity  may  be  *!*■"*— ^ 
by  way  of  assignment :  and  an  office  in  certain  cases  may  be  assij[TH 
ed.  *  And  every  one  who  has  a  present  and  certain  estate  or  interest 
in  things  which  lie  in  grant,  may  assign ;  as  in  a  rent^eonunoB,.ad- 
Yowson,  &c.(a)  Though  the  interest  be  future;  As  a  term  fat 
years  to  commence  in  fuiuro ;  for  the  interest  is  vested  teprflssnih 
though  it  does  not  take  effect  till  a  future  time,  (a) 

So  a  possibility  of  a  term  is  assignable  in  equity  for  a  good  con- 
sideration,  though  not  so  at  law :  and  though  the  assignment  of  a 
contingent  interest,  which  a  husband  has  in  ri^t  of  his  wife,  or 
the  possibility  of  a  term,  i^  not.  strictly  good  by  way  of  assignment, 
yet  it  will  operate  as  an  agreement  where  there  is  a  valuable  conn- 
deration;  but  it  must  be  an  assignment  of  that  particular  thing, 
and  pot  rest  only  in  intenticm  and  construction  of  words  in  a 
covenant  (d) 

So,  a  lessee  for  years  of  the  crown  may  assign  his  term,  though  he 
is  ousted  by  a  stranger :  (e)  for  the  reversion  being  in  the  crown, 
he  cannot  be  out  of  possession  but  at  his  pleasure ;  but  ordinarily  a 
lessee  cannot  assign  his  term  if  an  actual  ouster  had  taken  place,  t31 
he  re-enter.  (/) 

A  power,  where  it  is  coupled  with  an  interest,  may  be  assigned, 
though  a  bare  power  is  not  assignable ;  therefore  if  a  lease  be 
made  with  an  exception  of  the  trees,  and  a  power  be  reserved 
to  the  lessor  to  enter  and  cut  them  down,  he  may  assign  this 
power  to  another  person ;  but  if  it  be  not  properly  pursued,  the 

(a)  Com.  Dig.  tit.  Auignment.  (A.)  Dake  of  Cbandoa  ▼•  Talbot,  t  P.  Wwk 

(6)  Church  ▼.  Brown,  15  Vea.  264-5.  dOO-8. 

(e)  Shop.  Touch.  «4«.  («)  Wjmgato  ▼.  Marke,  Cio.  EliB.S75. 

(d)  Thoobdda  v.  Dufibj,  10  Mod.  lOt.        (J)  Bruerton  v.  Rainalbffd,  Cio.  Bia.  15. 
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be  assigned;  and  where  it  is  otherwise  it  arisen. from  th^  eaaeteeiii; 

ijfelW'^uii^tf^te^  <ur  the  construction  of  a  eourt  of  equity.. 

£  f^^  eight  is  not  assignable,  if  the  coniuee  of  .a  statute  sue.*  an 

f^fil^^  4nd  ^JUberaie  is  returned,  yet  if  he  suS^  the  oonuxor  to 

keep  possession,  he  cannot  assign  the  lands ;  for  his  possession  under 

^jlfejifctro^  is  by  his  own  entry  turned  to  a  right  (6) 

biiJUytitbe  king  by  virtue  of  his  prerogative  may  assign  a  chose  in 

at^liv^  and  the  assignee  may  sue  either  in  his  own  name  or  in  the 

4>£f}t  if  the  king  grant  a  chose  in  action  to  another,  as  he  may,  his 
gOmtee  cannot  assign  it  to  another,  (d) 

,iu4i'iik  copy  holder  covenants  to  assign  and  surrender  to  B.^  whidi 
covenant  is  presented  to  the  homage ;  but  before  any  surrender  jB. 
awgai  -Us  interest  to  C.  to  whom  A,  surrenders ;  C.  has  a  right  to 
beiadmitted  an  payment  of  a  fine  for  his  own  admittance  only  ;  for 
att  tbe  loEd  has  a  right  to  require  is  to  have  a  tenant,  and  a  private 
like  this,  not  followed  up  by  a  surrender  of  the  estate, 
l^ve  the  lord  of  the  manor  a  right  to  any  fine,  (e) 
.^JjC  a  termor  for  years  make  a  lease  for  a  time  exceeding  his  inte- 
Bst^itaball  operate  as  an  assignment.  (/) 

An  assignment,  as  contradistinguished  from  an  under-lease,  sig- 
nifies a  parting  witli  the  whole  term ;  and  when  the  whole  term  is 
pwleover  by  the  lessee,  although  in  the  deed  by  which  that  is 
ioBe,  the  rent,  and  a  power  of  re-entry  for  non-payment,  are  re- 
iinrefll  to  him,  and  not  to  the  original  lessor,  yet  this  is  an  assign- 
ment and  not  an  under-lease ;  and  in  such  case,  the  original  lessor 
qbhin  aarignee  of  the  reversion,  may  sue  or  be  sued  on  the  respec- 
tMTe  .covenants  in  the  original  lease,  even  though  new  covenants  are 
liliodiiced  in  the  assignment.  (/) 

>:Sd,  if  a  lessee  for  three  years  assign  his  term  for  four  years,  or 
the  premises  for  four  years,  he  does  not  thereby  gain  any 


.4^  Wsitta  T.  Arthur,  2  Mo<L  317.  2  T.  R.  484. 
(k)  Hannam  r.  Woodford,  4  Mod.  4S.  {e)  Hicks  v.  DowniAg.  1  Ld.  Rajm.  99. 

(tff'QM  T.  Twine.  Cfo.  J«c.  179.  (/  )  Poultner  v.  HoUnoa,.!  Str, 40&.  P^l- 

(ri)  SexiT.LwdoftbtMviorofHenidon.  varv.  Edw'trds,  Doag.  187.  Muolif. 
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tortious  reversion,  but  it  amounts  to  an  assignment  of  his  inte> 

rest  (a) 

An  assignment  is  usually  made  by  the  w(»rds  ^  grant,  assign,  and 
set  over  C  but  no  particular  expressions  are  necessary  for  the  pur- 
pose, provided  the  intention  cl  the  parties  is  sufficiently  explained. 

No  ccmsideration  need  be  expressed  in  an  assignment,  for  the  as- 
signee's being  subject  to  the  payment  ct  the  rent  reserved  by  the 
lease,  is  held  to  be  a  sufficient  consideration.  (6) 

An  assignment  must,  by  the  Statute  of  Frauds,  be  in  writing,  (e) 
and  a  parol  assignment  of  a  lease  from  year  to  year,  granted  by 
parol,  is  void,  {d) 

An  assignee  of  a  lease,  to  shew  his  interest  in  the  premises,  is 
bound  to  prove  the  execution  of  the  lease,  and  all  mesne  assign- 
ments.  (e) 

But  in  an  action  against  a  lessee  by  the  assignee  of  the  reversion, 
proof  of  the  lessee  having  paid  rent  to  the  assignee  is  sufficient  evi- 
dence of  the  assignment  (/) 

If  a  trader  before  bankruptcy  deposit  a  lease  as  a  security  for 
money,  but  no  mortgage  or  assignment  of  it  then  takes  {dace,  the 
assignees  may  recover  it :  it  conferring  no  legal  title,  (g) 

The  party  assigning  is  called  the  assignor,  and  he  to  whom  the 
a8rignmentism«de,the«8ignee. 

The  proper  covenants  on  the  part  of  the  assignor  are,  that  the  in- 
denture of  lease  is  good  in  law ;  that  he  has  power  to  assign ;  for 
quiet  enjoyment ;  and  for  further  assurance. 

The  proper  covenants  on  the  part  of  the  assignee  are  that  he  will 
pay  the  rent,  or  perform  the  services,  as  the  case  may  be ;  and  also 
perform  the  covenants  contained  in  the  indenture  of  lease,  or  save 
harmless  the  assignor  therefrom. 

Assignees  are  in  fact,  or  in  law. — Under  the  word  "  assigns,^  the 
assignee  of  an  assignee  in  perpetuum^  the  heir  of  an  assignee,  or  assig- 
nee of  an  heir  shall  take.  So,  if  a  man  covenant  with  another,  ^'  his 
executors  and  assigns,''  the  assignee  of  an  assignee,  and  his  execu- 
te) Poultney  v.  Holmes,  1  Str.  405.  {e)  Crosby  v.  Percy,  Ibid.  303.  1  Taunt. 
Palmer  v.  Edwards,  Doug.  187.  in  notis.        364.  S.  C. 

(6)  Noy.  Max.  12.  Barker  v.  Keate,  1  (/)  Doe  v.  Parker,  1  Camp.  304.  (a) 
Mod.  «63.  S.  C.     «  Mod.  25«.  Peake's  Evid.  5  Ed.  «83. 

(c)  «9  Ch.  «.  c.  3.  {g)  Doe  d.  Maslin  v.  Roe,  5  Esp.  105. 

(r/)  Bottingv.  Martin,  1  Camp.  317-318. 
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tors,  and  the  assignee  of  an  executor  or  administrator  of  every  as- 
signee, are  included  and  shall  have  covenant,  {a) 

It  seems  that  an  action  will  not  lie  by  an  assignor  against  an  as- 
signee, for  he  has  no  residuary  interest,  (b) 

In  leases,  the  lessee  being  a  party  to  the  original  contract,  con- 
tinues always  liable,  notwithstanding  any  assignment,  (e) 

Therefore  covenant  vrill  lie  against  a  lessee  for  years  on  an  ex- 
press covenant,  as  to  repair,  pay  rent,  &c.,  notwithstanding  he  has 
assigned  his  term,  and  the  lessor  has  accepted  rent  from  the  assig- 
nee.— ^But  an  action  of  debt  will  not  lie  after  acceptance  of  rent,  (d) 

So,  the  executor  of  a  lessee  is  liable  to  the  grantee  of  the  rever- 
sion on  such  covenants,  though  the  lessee  may  have  assigned  his 
term  and  the  grantee  have  accepted  rent  of  the  assignee,  {e) 

For  no  assignment  nor  acceptance  of  the  rent  by  the  hands  of 
the  assignee  shall  take  from  him  the  advantage  of  suing  him  or 
his  executors  upon  an  exprem  covenant;  no  more  than  if  a  les- 
see had  obliged  himself  in  an  obligation  to  pay  his  rent,  his  as- 
signment over  of  his  term,  and  the  acceptance  of  the  rent  by  the  les- 
sor of  the  assignee,  shall  not  take  from  him  the  advantage  of  the 
obligation.  (/) 

For  the  personal  representative  of  a  lessee  for  years  is  his  as- 
signee, and  a  covenant  to  repair  runs  with  the  land,  as  it  is  to  be 
performed  on  it,  and  therefore  binds  the  assignee.  (^)  So  with 
reqpect  to  a  covenant  to  make  further  assurance,  {h) 

So,  if  there  is  a  covenant  which  runs  with  the  land,  and  the  lessee 
assigns  over,  and  the  assignee  dies  intestate,  the  lessor  may  have  co- 
tenant  against  the  administrator  of  the  assignee  and  declare  against 
him  as  assignee ;  for  such  covenants  bind  those  who  come  in  by  act 
of  law,  as  well  as  by  act  of  the  parties,  {i) 

Though  all  the  estate  of  the  lessee  is  assigned  by  Act  of  Parlia- 
ment, if  there  are  no  words  of  discharge  the  lessee'*s  executor  is  still 
Inble  to  covenant  for  the  rent,  [k) 

(•)  Com.  Dig.  tit.  Assignment.  (B.)  Co.  Smith  v.  Arnold,   3  Salk.  4. 

Lit.  S84.b.  (/)  Bachelour  v.  Gage,  Cro.  Car.  188. 

{h)  Hicks  V.  Downing,  1  Ld.Rajm.  99.  {g)  Tilneyv.Norrig,  lLd.Raym.553. 

S.  C-    «  S»lk.  10.  (/»)  Midlemore  v.  Goodall,  Cro.  Car.  503. 

(«)  Eaton  V.  Jaques,  Doug.  456-60.  Lewis  v.  Campbell,  3  Moore,  55.    3  Bam. 

{d)  Barnard  v.  Godscah,  Cro.  Jao.  309.  &  Aid.  392.  S.C.  in  Error. 

Glover  ▼.  Cope,  4Mod.81.  Marsh  v. Brace,  (0  Esp.  N.  P.  290. 

Cro.  Jac.  334.  (fc)  Bac.  Abr.  tit.  Covenant.  (E.  4.  n.) 

(e)  Brett  v.  Cumberland,  Cro.  Jac.  522. 
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Where  there  is  a  bond  for  the  performance  of  the  covenants  in  a 
lease,  if  the  lessee  assigns  the  lease,  he  may  likewise  assign  the  bond; 
but  this  must  be  before  any  of  the  covenants  are  broken ;  for  if  any 
of  the  covenants  are  broken,  and  the  lessee  afterwards  assigns  the 
lease  and  bond,  and  the  assignee  puts  the  bond  in  suit  for  those 
breaches,  it  has  been  held  to  be  maintenance,  (a) 

An  assignee  must  take  the  thing  assigned,  subject  to  all  the 
equity  to  which  the  original  party  was  subject  (6) 

The  assignee  of  a  term  is  bound,  therefore,  to  perform  all  the  co- 
venants which  are  annexed  to  the  estate ;  for  when  a  covenant  re- 
lates  to  and  is  to  operate  on  a  thing  in  being,  parcel  of  the  demise, 
the  thing  to  be  done  by  force  of  the  covenant  is,  as  it  were,  annexed 
to  the  thing  demised,  and  shall  go  with  the  land,  and  bind  the  as- 
signee in  the  performance,  though  not  named :  for  the  assignee,  by 
the  acceptance  of  the  possession  of  the  land,  makes  himself  subject 
to  all  the  covenants  that  run  with  the  land,  of  which  repairing  is 
one,  building  another,  to  pay  rent  a  third,  &c.,  and  to  such  he  is 
bound  without  being  named  by  the  special  word  ^^  assigns.*"  (c) 

So,  where  there  was  a  covenant  to  use  the  land  in  a  husbandman- 
like  manner,  and  leave  it  in  like  condition,  it  was  held  to  be  such  a 
covenant  as  ran  with  the  land,  and  that  the  executor  of  the  land- 
lord might  sue  on  it.  (d) 

A.  being  seised  in  fee  of  a  mill  and  of  certain  lands,  granted  a 
lease  of  the  latter  for  years,  the  lessee  yielding  and  paying  to  the 
lessor,  his  heirs  and  as^gns,  certain  rents,  and  doing  certain  suits 
and  services;  and  also  doing  suit  to  the  mill  of  the  lessor,  his 
heirs  and  assigns,  by  grinding  all  such  com  there  as  should  grow 
upon  the  demised  premises.  The  lessor  afterwards  devised  the 
mill  and  the  reversion  of  the  demised  premises  to  the  same  per- 
son :  Held,  that  the  reservation  of  the  suit  to  the  mill  was  in  the 
nature  of  a  rent,  and  that  the  implied  covenant  to  render  it  re- 
sulting from  the  reddendum^  was  a  covenant  that  ran  with  the 
land  as  long  as  the  ownership  of  the  mill  and  the  demised  pre- 
mises belonged  to  the  same  person,  and  consequently  that  the  as- 
signee of  the  lessor  might  take  advantage  of  it.  (e) 

(a)  Codb.  81.  low.  2  Ridgw.  P.  C. 406-412. 
(6)  Peacock  v.  Rhodes,  Doug.  633-6,  (d)  YA\^,  N.P.  ?95. 

\c)  Bull.  N.P.159.  Esp.N.P.289,  Par-         {e)  Vyvian  v.  Arthur,  1  Barn.  &  Cres. 

ker  V.  Webb,  3Salk.  5.   Chaudos  v.  Brown-  410.   2  bowl,  &  RjL  670.  SJ.C. 
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The  assignee,  however,  is  liable  only  in  respect  of  his  possession 
of  the  thing;  he  bears  the  burthen  while  he  enjoys  the  benefit,  and 
no  longer ;  and  if  the  whole  is  not  passed,  if  a  day  only  is  reserved, 
be  is  not  liable,  (a) 

But  under  an  absolute  assignment  of  a  term  the  assignee  may  be 
sued  on  the  covenants  before  he  has  taken  actual  possession :  for  by 
the  assignment  the  title  and  possessory  right  might  pass  and  the  as- 
ngnee  become  possessed  in  law ;  and  as  to  the  actual  possession, 
that  must  depend  on  the  nature  of  the  property  whether  it  can  take 
fdace ;  thus  the  premises  might  be  waste  or  unprofitable  ground,  or 
pound  intended  to  build  upon.  (6) 

A  trustee  to  whom  two  leases  were  assigned  in  trust'  for  securing 
in  annuity,  having  said  to  the  occupier  of  one  of  the  demised 
bouaes,  **  You  must  pay  the  rent  to  me,  I  am  become  landlord  for 
my  client,  who  has  an  annuity,  and  you  must  pay  the  ground  rents 
br  me.^  The  Court  held  that  the  trustee  was  liable  in  covenant 
to  the  lessor,  as  assignee  of  both  leases,  for  nonpayment  of  rent  and 
not  repairing,  (c) 

So,  a  mortgagee,  though  not  in  possession,  is  liable  to  perform 
the  covenants  in  the  lease :  for  a  mortgagee  is  liable,  not  on  the 
loore  of  possession,  but  as  assignee ;  and  his  liability  is  not  limited 
by  his  possession,  but  continues  as  long  as  he  has  the  legal  estate. 
Ele  should  have  taken  an  under-lease,  (d) 

To  charge  a  person  in  covenant  as  an  assignee,  the  covenant 
must  relate  to  the  land  demised,  and  there  must  be  a  privity  of 
Bttate,  between  the  assignee  and  the  covenantee ;  and  if  he  is  to  be 
eliarged  as  assignee  of  the  lessee,  he  must  have  in  him  the  whole 
term  and  interest  of  the  lessee.  («) 

As  to  the  extent  to  which  the  lessee  or  assignee  is  liable  in  cove- 
nanty  there  is  a  considerable  difference. 

1.  The  lessee  has,  from  his  covenant,  both  a  privity  of  contract 
and  of  estate :  and  though  he  assigns,  and  thereby  destroys  the  pri- 


(«)  Holford  V.  Hatch,     Doug.  183-4.  and  see  Williams  v.  Bosanquet,  1  Brod.  & 

Eftton  ▼.  Jaques,  Doug.  466-60.  Buckland  Bing.  238.    Eaton  v.  Jacques,  Doug.  463. 
V.  HaU,  8  Ves.  96.     Staines  v.  Morris,  1         {d)  Stone  v.  Evans,  ante. 
Vas.  flc  B.  8.  («)  Chandos  v.  Brownlow,    2  Ridgw. 

(*)  Doug.  46«.  n.  ( 1. )  P.  C.  406-412. 

(c)  Gretton  v.  Diggles,    4  Taunt.  766 ; 
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Tity  of  estate,  yet  the  privity  of  contract  continues,  and  he  is  liable 
in  covenant  notwithstanding  the  assignment  (a) 

2.  But  the  assignee  comes  in  only  in  privity  of  estate,  and  ther^ 
fore  is  liable  only  while  he  continues  to  be  l^al  assignee;  that  is, 
while  in  possession  under  the  assignment :  except,  indeed,  in  the 
case  of  rent,  for  which,  thou^  he  assign  over,  he  is  notwithstand* 
ing  liable  as  to  the  arrears  incurred  before,  as  wdl  as  during  his  en- 
joyment ;  and  such  assignee  was  made  liable  in  equity,  though  the 
privity  of  estate  was  destroyed  at  common  law.  (6) 

If  a  lessee  covenants  that  he  and  his  assigns  will  repair  the  house 
demised,  and  the  lessor  grants  over  the  term,  and  the  assignee  does 
not  repair  it,  an  action  of  covenant  lies  either  against  the  assignee 
al  common  law.  because  this  covenant  runs  with  the  land ;  or itUes 
against  the  lessee,  at  the  election  of  the  lessor,  who  may  diarge  both ; 
but  execution  shall  be  against  one  of  them  only,  for  if  he  take  both  in 
execution,  he  that  is  last  taken  shall  have  an  audiia  querela,  (c) 

So^  covenant  lies  against  an  assignee  on  a  covonant  not  to  plough, 
although  assigns  are  not  named  in  the  deed ;  for  it  is  for  the  benefit 
of  the  estate,  and  runs  with  the  land,  (d) 

So,  if  A.  lease  lands  to  B.j  and  B.  covenants  to  pay  the  rent,  re- 
pair houses,  &c.  during  the  said  term,  and  afterwards  assigns  to  C*, 
the  assignee  is  bound  to  perform  the  covenants  during  the  term  of 
the  first  lessee,  though  the  assignee  be  not  named  ;  because  the  co- 
venant runs  with  the  land  made  for  the  maintenance  of  a  thing  in 
esse  at  the  time  of  the  lease  made,  {e) 

A  covenant  may  be  dividable  and  follow  the  land :  therefore  an 
action  of  covenant  ivill  lie  against  an  assignee  of  part  of  the  thing 
demised.  (/) 

Therefore,  where  one  demised  two  houses,  with  ooveaant  on  the 
part  of  the  lessee  for  himself  and  assigns  to  repair,  the  lessee  assign- 
ed one  of  them,  and  for  not  repairing  the  lessor  brou^t  covenant 
against  the  assignee,  which  action  was  held  well  to  lie.  (/)     So,  in 

(a)  Eaton  V.  .Toques,  Dou^.  456-8.  Chan-  1  Ves.  &  B.  8. 

cellor  V.  Poole,  Ibid.  764.     Buckland  v.  (c)  Brett  v.  Cumberland,  Cro.  Jac.  521. 

Hall,  8  Ves.  95.   Staines  v.  Morris,  1  Ves.  {d)  Cockson  v.  Cock,   Ibid.  125. 

&  B.  8.  (r)  Bac.  Abr.  tit.  Covenant.  (E.  3.) 

(6)  Bac.  Abr.  tit. Covenant. (E.  4.)  Tay-  (^/*)  1  Roll.  522. 1.  5.  Conan  ▼.   Kemise 

lor  V.  Shum,  1  Bos.fic  Pul.  21-3.    Steven-  \V.  Jones,  245.    Congham  v.  King,    Cro. 

son  V.  Lnmbard,  2  East.  577-80.    Buck-  Car.  221-2. 
land  V.  Hall,  8  Ves.  9.1.  Staines  v.  Morris, 
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case  of  eviction,  the  rent  may  be  apportioned  as  in  debt  or  reple- 
vin, (a) 

So^  it  seems,  it  lies  by  an  assignee  of  part  or  of  the  reversion  of 
the  estate  demised:  (6)  or  the  assignees  of  several  parts  may 
joiu.(c) 

The  assignee  of  part  of  an  estate  is  not  liable  for  rent  for  the 
whole,  (d) 

But  if  a  lessee  grant  or  assign  part  of  his  estate,  yet  the  entire 
jnivity  of  contract  is  not  at  an  end,  and  the  lessee  would,  it  seems, 
remain  liable  on  his  covenant  to  pay  the  entire  rent,  for  he  cannot 
apportion  it  (e) 

Lessee  of  tithes  covenants  for  him  and  his  ^^  assigns,^  that  he  will 
not  let  any  of  the  farmers  in  the  parish  have  any  part  of  the  tithes  : 
this  covenant  runs  with  the  tithes,  and  binds  the  assignee,  (f) 

Where  a  covenant  is  for  the  benefit  of  the  estate  demised,  it  will 
extend  to  the  assignee,  though  not  named. 

Therefore,  a  covenant  that  a  lessee  should  reside  on  the  demised 
I»emises  during  the  term,  was  held  to  extend  to  his  assignee,  though 
not  named  in  the  covenant,  {g) 

So  the  assignee  of  a  lease,  whereby  the  lessee  covenanted  for 
himself  and  his  assigns  absolutely  to  repair  premises  without  qua- 
lification, ia  bound  to  repair,  notwithstanding  they  are  destroyed  by 
fire.  (A) 

But  the  assignee  of  a  lease  is  not  liable  to  the  original  lessor,  for 
a  breach  of  covenant  not  running  with  the  land,  unless  he  be  ex- 
presaly  named  in  the  lease  as  a  covenantor,  (i) 

The  assignee  may  assign,  and  thereby  get  rid  of  his  subsequent 
lent,  and  of  the  covenants  which  run  with  the  land :  and  as  he  may 
do  so  at  la,w,  so  d  fortiori  may  he  do  so  in  equity ;  (k)  for  there  is 

(a)  Stevenson  v.  Lambard,  2  East.  575.  {g)  Tatem  v.  Chaplin,  2H.  Bl.R.  133.; 

(6)  Twynam  v.  Pickard,  2  Barn.  &  Aid.  and  see  Jourdain  v.  Wilson,  4Barn.  &  Aid. 

105.   Palmer  r.  EdWards,  Doug.  187.  966.    Vernon  v.  Smith,  5  Bam.  &  Aid.  1. 

(e)  Com.  Dig.  tit.  Covenant.     (B.  3.)  ante, 

Skerewood  ▼.  Nonnes,  1  Leon.  250,  (h)  Bullock  v.  Dommitt,  2  Chit.  Rep. 

((f)  Holfofd  ▼.  Hatch,  Doug.  183-6  608,  ante, 

(«)  Ard«  ▼.  Watkin,   Cro.   Elia.  637.  (i)  Grey  v.  Cuthbertson,  2  Chit.  Rep. 

.  Suveofloa  ▼.  Lambard,  3  East.  575-9.  483. 

(/)  Bac.  Abr.   Ut  Covenant.     (E.34.)  {k)  Valliant  v.  Dodemede.  2  Atk.  546, 

Bafljr.  Wells,  3Wils.25.  2Wnui.Saund.  but  see  Treacle  v.  Coke.  1  Vera.  165.    Phil« 

304.  n.  pot  V.  Hoare.  2  Atk.  219.  2  Bridg.  dig.  127. 
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no  personal  confidence  in  the  assignee  of  the  lessee,  and  when  he 
parts  with  the  lease,  he  also  gets  rid  of  his  liability,  (a) 

But  an  assignee,  who  assigns  over,  is  liable  to  covenant  for  the 
rent  incurred  during  his  enjoyment ;  and  if  covenant  be  brought,  he 
may  plead,  that  before  any  rent  was  due  he  granted  all  his  term  to 
c/.  S.  who  by  virtue  thereof  entered  and  was  possessed;  (6)  and  ddf 
will  be  a  good  discharge  without  alleging  notice  of  the  assignmenti 
and  the  assignment  will  be  good  though  made  to  a  beggar,  (h*  to  a 
person  leaving  the  kingdom,  provided  the  assignment  be  executed 
before  his  departure ;  or  therefore  made  a  day  before  the  rent  due 
to  a  prisoner  in  the  Fleet ;  nor  can  the  plaintiff  take  advantage  of  it 
by  replying  per  fraudem^  unless  he  can  prove  a  trust ;  it  was  the 
lessor^s  own  fault  and  folly  to  take  the  first  assignee  for  his  tenairt; 
nor  is  hie  without  remedy,  for  he  may  bring  covenant  against  the 
lessee,  or  may  distrain  upon  the  land.  In  truth,  if  you  have  no 
remedy  against  the  assignee,  you  must  lose  your  rent,  and  get  po»* 
session  of  the  premises  as  soon  as  you  can.  The  only  case,  Lonl 
Eldon  thought,  in  which  a  question  of  fraud  could  arise,  was,  where 
the  assignor  had  kept  possession  of  the  premises  of  which  he  made 
a  profit,  and  had  made  an  assignment  to  prevent  responsibility :  but 
even  there,  if  the  possession  were  profitable,  there  would  always  be 
something  on  the  premises  for  the  landlord  to  distrain ;  for  whidi 
reason,  his  Lordship  doubted  whether  there  ever  could  be  such  a 
thing  as  a  fraudulent  assignment,  and  whether  an  issue  on  such 
a  point  could  ever  be  well  taken.  The  defendants,  in  the  principal 
case,  had  a  right  to  divest  themselves  of  the  interest,  by  the  mere 
form  of  an  assi^ment,  which  drives  the  plaintiff  to  take  possession. 
BuUer^  J.  also  thought,  that  the  only  case,  where  the  replication 
per  frniidem  could  be  good,  was  where  the  assignor  continued  in 
possession,  (r) 

As  therefore  by  the  assignment  the  title  and  possessory  right  pass 
and  the  assignee  becomes  possessed  in  law,  and  is  only  liable  while 
in  actual  possession,  so,  if  he  assign  over  before  a  breach,  though  Aw 

(a)  Valliant  v.  Dodemedo.    2  Atk.  .546.         {b)  Bull.  N.  P.  159.    Pitcher  v.ToreT. 

Pitcher  v.  Tovoy.  Vi  Mod.  i;3.    Lekeux  v.  4  Mod.  71-72. 

Nash.  "Z  Stran.  12'21.  Aiiriol  v.  Mills.  4T.         (c)  Pitcher  v.  Tovoy.    1  Salk.  81.  S.r. 

R.  1)4-99.     Doe  d.  Mitchinsou  v.  Carter.  4Mod.71.S.C.  12  Mod.  23.  Chancfllorr- 

8'i'.  R.  .i7-6l.  Taylor  V.  Shuni.  1  Bos.  and  I*oole.  Doup^.  764.  Taylor  v.  Shum.  1  Bo** 

]'ull.'Jl-'JJ.  '  &  J»ull.  Jl-'.'J. 
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assignee  have  not  taken  actual  possession,  yet  he  (the  first  assignee) 
18  not  liable  to  an  action  of  covenant,  (a) 

A,  being  assignee  of  a  lease,  puts  it  up  to  auction :  B,  becomes 
the  purchaser,  pays  a  deposit,  and  orders  an  assignment  to  him  to 
be  prepared  by  ^.^s  solicitor ;  which  is  accordingly  prepared  and 
executed  by  A* ;  but  instead  of  being  delivered  to  B.  it  remains  in 
the  possession  of  the  solicitor,  who  claims  a  lien  for  the  expense  of 
preparing' it.  Held,  that  to  an  action  against  A.  as  assignee  of  the 
term,  for  rent  accruing  due  after  he  had  executed  the  assignment, 
these  facts  were  sufficient  to  support  a  plea,  that  before  the  rent 
became  due  he  had  assigned  to  B,  (b) 

It  is  not  necessary  that  notice  should  be  given  to  the  reversioner 
of  an  assignment  over.  In  an  action  against  the  assignee  of  a  term, 
the  plea  of  an  assignment  over  ought  to  show  that  such  assignment 
over  was  made  after  the  assignment  stated  in  the  declaration :  but 
if  it  does  not,  no  objection  can  be  made  against  it  after  replication 
that  such  assignment  over  was  fraudulent,  (c) 

Where  there  is  an  exception  in  a  lease  of  an  entry,  and  liberty  to 
wash  in  the  kitchen,  mid  a  passage  for  that  purpose,  an  action  will 
lie  against  an  assignee  for  hindering  the  lessor ;  for  a  covenant  re- 
lating to  a  way  or  other  profit  apprendre  goes  with  the  tenement 
and  binds  the  assignee,  {d) 

If  a  man  leases  for  years,  and  the  lessee  covenants  for  him  and 
his  assigns  to  pay  the  rent,  so  long  as  he  and  they  shall  have  the 
possession  of  the  thing  let,  and  the  lessee  assigns,  the  term  expires, 
and  the  assignee  continues  the  possession  afterwards ;  an  action  of 
covenant  will  lie  against  him  for  rent  behind  after  the  expiration  of 
the  term ;  for  though  he  is  not  an  assignee  strictly  according  to  the 
rules  of  law,  yet  he  shall  be  accounted  such  an  assignee  as  is  to 
perform  the  covenants,  (e) 

Touching  the  difference  of  debt  and  covenant  against  an  assignee, 
it  is  extremely  clear  that  a  person  who  enters  into  an  express  cove- 
nant in  a  lease,  continues  liable  on  his  covenant,  notwithstanding  the 
lease  be  assigned  over.     The  distinction  between  the  actions  of  debt 

{a)  Eaton  v.  Jaqaea.  Doug.  456-61.  {d)  Bush  v.  Calis.  1  Show.  388.     Cole's 

\b)  Odell  T.  Wake.  SCamph.  394.  and  Case.  1  Salk.  196. 

see  Chancellor  v.  Poole.  Doug.  764.  Taylor  (<)  Bac.  Abr.  tit. Covenant. (E.3.)  Brome- 

V.  Shum.  1  Bos.  ta  Pull.  21.  field  v.  Williamson.  Style. 407. 

(c)  Cook  V.  Harris.  1  Ld.  Rajm.  367, 
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and  oofoittit,  iriiich^wu  taken  m  cMlylinB^  m  aqiudBy  dw;  if 
the  leaiee  aangn  over  the  leaie^  and  the  leHor  aepepl  ikm 
\m  kane,  dtber  tadllj  or  ezpradyy  it  aiipean  bj  tha 
that  an  aatian  of  ddit  will  not  lie  agumt  the  origioal  keaia  ^%at.  41 
thoie  caaes  witb  one  Toioededan^  that  if  tlMvebaaftinqNwtiNiiifr 
memt^  the  oUigation  on  Midi  oovenant  itSl  continue*:  aid.llilrjl 
founded  not  on  preoedents  only,  but  on  iwafai ;  lor  «liaan.lMdW 
gnmta  hit  leaae,  he  aekcta  hia  tenant;  he  tnitta  to  the  JriH.  jni Hf 
flponaifaility  of  that  tenant;  and  it  cannot  be  andund  that  ha.ilMU 
afterwaids  be  deprived  of  his  action  on  the  oofanant  ig^  ivUflUl0 
trusted,  by  an  act  to  which  he  cinnot  obgect  (aa  the  riirl|^mnig|  .rfa' 
bankmpt^s  interat)  as  in  the  case  of  execution..  In  auoh  niCaMbAi 
lessor  has  no  dioioe  of  the  undev-tenant:  so,  in  the  j[nimi|Md  ntk 
the  ssBgnees  of  the  bankrupt  were  bound  tei  adl  the  Xaat^mk^ 
haps  they  ini|dit  — ^g"  to  a  person  in  whoaa  the  lessor  had  sasnb 
fiance;  wherefore  the  lessee  was  hdd  lisUa^  notwithalanda||Ak 
bankruptcy,  (a)  Where  a  diqiosHaon  of  the  lease  haa  been  asadsly 
virtue  of  a^/brt  fadmBi  or  an  elegit^  the  lessee  contjauea  KaMi^ai 
his  covenant,  notwithstanding  the  estate  be  t%ken  foam  hial  wgilA 
his  consent.  (6)  .  v    :r.  ri> 

An  assignee  is  not  liable  on  a  covenant  that  rdatea  to 
not  in  being  at  the  time  of  the  demise,  or  merely  personal  or 
tend  to  the  thing  demised;  a8topaya8umofmoneyingrrD0s,tobiiU 
de  navo^  or  the  like,  for  it  does  not  run  with  the  land,  and  therefoit 
assignees  are  not  bound  even  though  they  be  expressly  namedi 

Thus,  if  a  man  leases  sheep  or  any  thing  personal,  and  the  kine 
covenants  for  himself  and  *^  his  assigns^  at  the  end  of  the  tem  to 
deliver  up  the  sheep  or  things  so  let,  or  such  a  price  for  than ;  if  the 
lessee  assign,  this  covenant  shall  not  bind  the  assignee :  for  it  is  but 
a  personal  contract,  and  wants  such  privity  as  is  between  the  leMor 
and  the  lessee  and  his  assigns,  by  reason  of  tlie  reversion,  (e) 

A  covenant  by  a  publican  to  pay  for  beer  during  the  lease  of  the 
public-house  is  collateral,  and  does  not  pass  to  the  assignee,  (d) 

Tithes,  however,  are  so  far  assimilated  to  land,  being  the  profits 
thereof,  as  to  form  an  exception,  (e) 

(a)  But  see  6  Geo.  4.  e.  16.  «.  76.  M  to  see  Bally  t.  Wells.  3  WaB.S5.Gi«fT.Ci^ 

liability  of  bankrupt  lessee.  bertson.  2  Chit.  Rep.  489.  Cttfam  ▼.  Bat* 

(6)  Auriol  V.  Mills.  4  T.  R.  94-98.  Noy.  8  Taunt.  227.  2  Moore.  164.  S.  C. 

Max.  91.  (d)  Godb.  120. 

(r)  Spencer's  Cabe.  5  Co.  R.  16-17.  and  (e)  Bally  v.  Wella.  3  WiU.  25. 
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As  the  assignee  of  a  term  is  not  liable  on  a  mere  collateral  oove-f 
mmt,  therefore  where  the  lessee  of  certain  premises  covenanted  to 
pay  annually,  during  the  term  of  twenty-^me  years,  twenty  shillii^s, 
to  the  churchwardens  of  the  parish,  his  assignee  was  held  to  be  not 
liable,  (a) 

But  though  generally  a  personal  or  collateral  covenant  affects  not 
an  assgnee,  yet  if  the  covenant  regard  something  to  be  done  upon 
the  land,  and  the  assignee  be  named,  though  it  were  not  in  being  at 
the  time  of  the  demise,  and  be  in  some  measure  collateral,  as  to  build 
a  wall,  or  new  house  upon  the  land,  &c..  it  shall  bind  the  assignee ; 
because  be  will  receive  the  benefit  of  it  (&) 

Yet,  though  the  assignee  be  named  in  the  original  covenant^ 
if  it  has  been  broken  before  assignment,  no  action  will  lie  against 
him ;  for  he  shall  not  be  answerable  for  a  breach  which  he  never 
conmiitted. 

Thus,  where  the  lessee  covenanted  to  pull  down  certain  old 
houses,  and  rebuild  others  within  seven  years,  but  did  not  perform 
the  covenant,  and  at  the  end  of  seven  years  assigned ;  an  action  was 
hrought  against  the  assignee  and  held  not  to  lie ;  the  breach  being 
complete  before  the  assignment :  (c)  had  the  covenant  however  not 
been  broken  before  the  assignment*  as  if  the  lessee  had  assigned 
before  the  time  expired,  the  assignee  would  have  been  liable,  (d) 

Neither  is  an  assignee  liable  for  the  breach  of  any  covenant,  as 
for  rent  due,  after  he  has  assigned  over  his  term ;  because  the  privity 
flf  estate  is  gone :  and  this  though  the  assignment  over  be  made 
without  notice  to  the  lessor:  and  though  such  assignment  goes  to  a 
feme  covert,  far  she  may  purchase,  (e) 

The  assignee  therefore  of  a  term,  declared  against  as  such,  is  not 
liable  for  rent  accruing  after  he  has  assigned  over,  though  it  be 
stated  that  the  lessor  was  a  party  executing  the  assignment,  and 
agreed  thereby  that  the  term,  which  was  determinable  at  his  option, 
should  be  absolute.  (/) 

Yet  where  a  breach  is  continuing  it  shall  be  otherwise ;  as  if  a 

(a)  Majho  v.  Buckhunt.  Cro.  Jac.  438.  {d)  Grescot  v.  Green.  1  Salk.  199.  S.  C« 

(6)  Co.  16.  b.  Com.  Dig.  tit.  Covenant.  1  Ld.  Raym.  388. 

(C.  3.)  Bull.  N.  P.  159.  (e)  Boulton  v.  Canon.  Freem.  336.  Noy. 

(c)  Churchwardens  of  St.  Saviour  South-  Max.  91.  Pitcher  v.  Tovey.  1  Show.  340. 

wark  V.  Smith.  1  Bl.  R.  351.  S.  C.  3  Burr.  Co.  lit.  S.  a.  35^.  b. 

1272.  (J)  Chancellor  v. Poole.  Doug. 764. 


r 
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covenant  be  to  repair  within  etich  lime  after  nntice,  if  the  leasee 
doea  not  repair  upon  notice  hy  the  assignee,  covenant  Uea ;  though 
il  was  out  of  repair  before  the  asMignment.  (w) 

In  lui  action  by  a  leasee  against  the  assignee  of  a  lease  the  plainti? 
having  proved  the  execution  of  the  counterpart  of  the  leoae,  the 
defendant  put  in  the  original  lease,  which  was  produced  by  a  pi^'j 
to  whom  he  had  assigned  it :  held,  that  it  was  not  necessary  for  tiw 
plaintifl'  to  call  the  subscribing  vritneBS  to  prove  the  execuliin 
of  the  lease.  (/») 

The  lessee  by  deed-poll  assigned  his  interest  in  tlie  deiniwHl  pre- 
mises to  A.  subject  to  the  payment  of  the  rent  and  performance  of 
the  covenants  in  the  lease.  A.  took  |K)ssession  and  occupied  the 
premises  under  this  assignment,  and  before  the  expiration  of  the 
term  assigned  to  a  third  person.  The  lessor  sued  the  leasee  for 
breaches  of  covenant  committed  during  the  time  that  A.  continued 
assigned  of  the  premises,  and  recovered  damages  against  the  lesMV: 
held,  that  tlie  lessee  might  maintain  an  action  upon  the  case  founded 
in  tort  against  A.  for  having  neglected  to  perform  the  co^'ciianCi 
during  the  time  he  continued  assignee,  whereby  the  lessee  sustainfll 
damage.  It  was  averred  in  the  declaration  that  the  defendant  o»- 
linucd  in  possession  until  the  end  of  the  term,  and  whilst  he  wat  in 
possession  as  such  assignee  suiTered  the  premises  to  be  out  of  repiir. 
The  proof  was,  that  he  had  ceased  to  be  asstignee  before  the  exjMrt- 
tion  of  the  term  :  huld,  that  this  was  not  any  variajice.  (ft) 

A  rent  shall  not  be  decreed  against  the  assignee  of  a  wineJicaiA 
lease,  who  purchased  without  notice  of  the  rent ;  for  the  rent  ia% 
not  run  with  the  licence,  but  is  due  upon  the  contract  only,  (e) 

A  covenant  not  to  assign  generally,  must  be  p^wmal  and  oolb- 
tend,  and  can  only  bind  the  lessee  himself;  for  there  never  can  be 
any  assignee,  (d) 

As  an  assignee  shall  be  bound  by  a  covenant  real  annexed  to  dx 
estate,  and  which  runs  along  with  it,  so  shall  he  take  adrant^ 
of  such,  (e) 

Therefore,  if  the  lessor  covenant  to  rep^r,  or  if  he  grant  to  ibe 
lessee  as  many  estovers  as  will  repair,  or  that  he'  shall  bum  withn 

(a)  Com.  Dig.  lit.  Covenant.  <B.)  (rf)  Bally  t.  Wella.  3  WiU. ». 

(*)  Burnet  i.  Lynch.  5  Barn.  St  Cres.  W9.     (e)  Bac.  Abr.  tit.  Connaat.  (E.5.> 
(r)  Janiei  t.  Blunek.  Hani.  88. 
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his  house  during  the  term ;  these,  as  things  appurtenant,  shall  go 
with  it  into  whose  hands  soever  it  comes,  (a) 

So,  if  a  man  lease  land  to  another  by  indenture,  the  covenant  in 
law  created  by  the  word  ^^  demise,^  shall  go  to  the  assi^ee  of  the 
term,  and  he  shall  have  advantage  of  it.  (a) 

But  though  generally  an  assignee  of  a  term  who  comes  in  by  act 
of  law,  as  well  by  deed  as  by  statute-merchant,  shall  have  the  benefit 
of  covenants,  an  assignee  of  a  lease  by  estoppel  is  an  exception  to 
the  rule ;  for  there  is  a  difference  where  a  covenant  is  annexed  to  a 
thing  which  of  its  nature  cannot  pass  at  the  first  without  deed,  and 
where  not ;  for  in  the  first  case,  the  assignee  ought  to  be  in  by  deed, 
otherwise  he  shall  not  have  advantage  of  the  covenant.  (6) 

Where  A.  being  possessed  of  certain  premises  for  a  term  of  years, 
assigned  part  of  them  over  to  B.  for  the  residue  of  his  term,  with  a 
covenant  for  quiet  enjoyment,  and  B.  afterwards  assigned  them  over 
to  C.  it  was  held,  (c)  that  C  having  been  evicted  by  T.  S>  the  lessor 
of  A.  for  a  breach  of  covenant  committed  by  A.  previously  to  the 
assignment  to  B.  might  maintain  an  action  against  A.  upon  the  co- 
venant for  quiet  enjoyment,  on  the  ground  that  there  was  a  privity 
of  estate  between  A.  and  C. 

If  one  by  indenture  lease  a  house  for  forty  years,  and  the  lessee 
covenants  with  the  lessor  that  he  will  sufficiently  repair  the  house 
during  the  term,  and  that  the  lessor  may  enter  every  year,  to  see  if 
the  repairs  are  done,  and  if  upon  view  of  the  lessor  it  was  repaired 
according  to  the  agreement,  that  then  the  lessee  should  hold  the 
house  for  forty  years  after  the  first  term  ended;  and  the  lessee 
grants  to  another  all  the  interest  in  the  term  and  terms  which  he  had 
in  the  tenements,  and  after  the  first  term  ended ;  the  assignee  shall 
not  take  the  benefit  of  this  agreement. 

If  A.  leases  a  house  to  B.  for  years,  who  covenants  to  repair,  and 
that  A.  his  heirs,  executors,  and  administrators,  may  at  all  times 
enter,  and  see  in  what  plight  the  same  is ;  and  if  upon  such  view 
any  default  shall  be  found  in  the  not  repairing,  and  thereof  warning 
shall  be  given  to  B.  his  executors,  &c.  then  within  four  months  after 
such  warning,  such  default  shall  be  amended ;  and  afterwards,  the 
house  in  default  of  S.  becomes  ruinous,  and  A.  grants  the  reversion 

(a)  Bac.  Abr.  tit.  Covenant.  (£.  5.)  (r)  Campbell  t.  Lewis.   3  Moore.  35. 

(6)  Noke  ▼.  Awder.  Cro.  Eliz.  373.  S.  C.     3  Barn.  &  Aid.  392.  S.  C.  in  Error,  and  see 
Ibid.  437.  IVliddlemore  v.  Goodall.  Cro.  Car.  503. 
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to  €.  who,  upon  view  of  the  honiat^  gfret  wttn^  toftA  dP'ttt  AbS. 
fault,  &c  if  itbenotrapotmdyCniftyhtt^tti'flcstkiKM 
J.  mguDBt  B.  though  the  houae  beeaofe  nanow  beftcie  €^ 
titled  to  the  revenum;  for  the  actian  ia  not  Ibaadedt  iqaiB  Ai 
ruinous  state  of  the  houae^  and  the  lime  i^en  it  feat  hapm— dj  tut 
for  not  repairing  within  the  time  qipoiBted  by  die  nfwwnit  afbr 
the  warning,  (a)  .    :i 

.  But  an  assignee  duJl  not  have  an  actioQ  upon  a  hffsach  of  CBfWMi 
before  his  own*  tima  (6)'  '-^f 

'  Theaasigneeof  atarmmay  takeadTsntageof  aeovenaati^piirt 
the  assignee  of  the  reversioii;  and  he  may  have  thia  vemadybj  mf 
of  retainer  against  such  assignee.  "• 

Therefore  where  J.  leased  lands  to  B.  tot  two'hundnd  yssn^ 
and  by  the  same  deed  oofcnanted  for  himself)  his  hcirsy  and  aai%s% 
with  B*  his  executors  and  assigns,  that  if  JEL  were  diatuibaiJ^ 
lespite  of  homage,  or  enforced  to  pay  any  charge  or  iasoea  lasly  hi 
should  withhold  so  much  of  his  rent  as  he  diould  be  ^i^f—MiA  if 
pay,  and  A.  grants  his  reyeraioa  to  C  and  A  assigns  the  tens  loJl| 
D.  may  talce  the  boiefit  of  this  covenant  against  C  for  itnnai^ 
the  land.  (6) 

An  assignee  dudl  not  be  prevented  of  a  benefit  allowed  by  la^ 
for  the  avoidance  of  a  rent  (c) 

At  common  law,  no  grantee  or  assignee  of  a  reversion  could  tib 
the  benefit  or  advantage  of  a  condition  for  re-entry.  It  was  there- 
fore enacted  by  stat  32  H.  8.  e.  34.  that  all  persons  grantees  of  Ae 
reversion  of  any  lands  from  the  king,  or  grantees  or  assignees  of  si^ 
common  person,  their  heirs,  executors,  successors  and  assigns,  shall 
have  like  advantage  against  the  lessees,  &c.  by  entry  for  non-pi^ 
ment  of  rent,  or  for  doing  waste  or  other  forfeiture,  and  the  ssae 
remedy  by  action  only  for  not  performing  other  conditicms,  cote- 
nants,  and  agreements  contained  in  the  said  leases,  as  the  lessors  tf 
grantors  themselves  had. 

On  this  statute  it  is  to  be  observed, 
;    1.  That  as  the  words  of  the  statute  are  against  lessees,  it  does  sot 
extend  to  covenants  upon  estates  in  fee  or  in  tail,  but  only  upos 
leases  made  for  life  or  years,  (d) 


(tt)  Bac.  Abr.  tit.  Covenant.  (E.  5.) 
(b)  Lewet  V.  Ridge.  Cro.  £Uz.86S. 


(c)  Citj  of  London  y.  Richmond,  t  Vest 
4S1-3. 

(d)  Esp.  Ni.  Pri.  393.  Co.  Lit  fl5.«< 
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2.  That  an  assignee  of  part  of  the  estate  of  the  reversion  may  take 
advantage  of  the  condition ;  as  if  lessee  for  life,  &c.  be,  and  the  re- 
version is  granted  for  life ;  so  if  lessee  for  years,  &c.  be,  and  the 
reversion  is  granted  for  years,  the  grantee  for  years  shall  take  ad- 
vantage of  the  condition  in  respect  of  the  word  ^^  executors^  in  the 
Act.  (a) 

3.  But  a  grantee  of  part  of  the  reversion  shaH  not  take  advantage 
of  the  condition  ;  as,  if  the  lease  be  of  three  acres,  reserving  a  rent 
upon  condition,  and  the  reversion  is  granted  of  two  acres,  the  rent 
shall  be  apportioned  by  the  act  of  the  parties,  but  the  condition  is 
destroyed,  for  that  it  is  entire  and  against  common  right :  except 
indeed  in  the  case  of  the  king,  (a) 

4.  Whoever  comes  in  by  the  act  of  the  party,  as  by  bargain  and 
sale  of  the  reversion,  or  by  grant  of  the  reversion  in  fee  to  the  use 
of  A,  is  an  assignee  within  the  statute ;  as  the  bargainee  in  the  one 
case,  and  A.  in  the  other,  (a) 

But  sudr  as  come  in  merely  by  act  of  law,  as  the  lord  by  es- 
cheat, or  are  in  of  another  estate,  shall  not  take  benefit  of  the 
statute,  (a) 

Where  J.  B,  being  seised  in  fee,  conveyed  to  defendant  and  T.  J. 
their  heirs  and  assigns,  to  the  use  that  J.  B.  his  heirs  and  assigns, 
might  have  and  take  to  his  u^  a  rent  certain,  to  the  issuing  out  of 
the  premises,  and  subject  to  the  said  rent,  to  the  use  of  defendant, 
his  heirs  and  assigns,  and  defendant  covenanted  with  J.  B.  his  heirs 
and  assigns,  to  pay  to  him,  his  heirs  and  assigns,  the  said  rent,  and 
to  build  within  one  year,  one  or  more  houses  on  the  premises,  for 
better  securing  the  said  rent,  and  J.  B.  within  one  year  demised 
the  said  rent  to  plaintiffs  for  1000  years :  it  was  held  (6)  that 
covenant  would  not  lie  for  the  plaintiffs  for  non-payment  of  the  rent, 
or  for  not  building  the  houses,  for  the  covenant  was  personal 
to  J.  B. 

5.  The  grantee  shall  not  take  advantage  of  a  condition  before  he 
has  given  notice  to  the  lessee,  but  he  may  of  a  covenant,  (c) 

6L  The  grantee  or  assignee  shall  take  advantage  of  such  conditions 
only  as  are  incident  to  and  for  the  benefit  of  the  reversion ;  as  rent, 
waste,  repairs,  making  fences,  scouring  ditches,  preserving  woods, 
and  such  like ;  and  not  for  the  payment  of  any  sum  in  gross,  the 

(a)  Co.  Lit.  il5.  a.  (r)  Hingen  v.  Pajm,  Cro.  Jac.  475-6. 

(6)  Milnea  v.  Branch,  5  Maule&  Sel.41 1. 
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delivery  of  com,  wood,  or  the  like.  So,  "  other  forfeiture'*  relates 
to  such  things  as  are  incident  to  the  reversion  and  run  with  the 
land,  (a) 

7.  The  assignee  of  the  lessor  may  maintain  covenant  against  the 
lessee  after  the  lessee  has  assigned,  and  he  has  accepted  rent  from 
the  assignee,  for  such  is  within  the  statute.  (6)   . 

So,  an  assignee  of  a  reversion,  who  hath  accepted  rent  from  the 
assignee  of  the  term,  may  maintain  covenant  against  the  executor  of 
the  lessee,  or  the  assignee  of  the  term  for  a  breach  of  covenant 
running  with  the  land,  though  it  be  committed  after  the  assignment 
of  the  reversion,  (c) 

But  otherwise  it  is  of  a  covenant  in  land,  which  is  only  created  by 
the  law,  or  of  a  rent  which  is  created  by  reason  of  the  contract,  and 
is  by  reason  of  the  profits  of  the  land,  wherein  none  is  longer 
chargeable  with  them  than  while  the  privity  of  estate  continue  with 
them,  (c) 

8.  The  surrenderee  of  a  copyhold  reversion  may  bring  debt  or 
covenant  against  the  lessee  within  the  equity  of  this  statute,  Ux  it 
is  a  remedial  law  and  no  prejudice  can  arise  to  the  lord,  {d) 

Assignment  by  way  of  Mortgage. — With  respect  to  assignments 
by  way  of  mortgage,  being  merely  conditional,  they  are  not 
considered  as  an  actual  transfer  of  property,  but  as  a  security  only 
for  money. 

A  defendant  having  taken  the  deposit  of  a  lease,  as  a  collateral 
security,  was  decreed  to  take  an  assignment,  as  being  entitled  to  a 
legal  conveyance  of  it.  (e) 

In  the  case  of  Eaton  v.  Jaques  (/)  it  is  decided,  that  if  a  lessee 
for  years,  with  covenants  to  repair,  assigns  to  J,  S-  by  way  of 
mortgage,  and  J,  S.  never  enters,  equity  will  not  compel  him  to 
repair,  though  he  had  the  whole  interest  in  him  ;  and  though  it 
was  his  own  folly  to  take  an  assignment  of  the  old  term,  when  he 
should  have  taken  a  derivative  lease,  by  which  means  he  would  not 
be  liable  at  law.  But  in  the  case  of  Williams  v.  Bosanquet  (g)  it 
was  held  that  if  a  party  take  an  assignment  of  a  lease  by  way  of 

(a)  Co.  Lit.  2lo.  b.  Cas.  166. 

(fc)  Ashurst  V.  Mingay,  2  Show.  133.  (J)  Doug.  462.  n.  1. 

(f )  Brett  V.  Cumberland,  Cro.  Jac.  521.  {g)  1  Brod.  6c  Bing.  238.  3  Moore,  500. 

{d)  Glover  v.  Cope,  1  Salk.  185.  S.  C.  and  seeliretton  v.  Diggles,  4  Taunt. 

{e)  Lucas  v.  Conimerford,  3  Bro.  Chan.  766. 
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mortgage,  as  a  security  for  money  lent,  the  whole  interest  passes 
to  him,  and  he  becomes  liable  on  the  covenant  for  the  payment 
of  rent,  although  he  has  never  occupied  or'  become  possessed 
in  fact,  and  DcUlas,  C  J.  in  delivering  the  judgment  of  the  Court, 
observed,  that  Eaton  v.  Jaques  stood  on  its  own  peculiar  ground, 
which  was,  that  an  assignment  of  a  lease  taken  by  way  of  pledge 
or  security,  differed  from  an  absolute  assignment  in  this  ins- 
pect, that  entry  and  possession  were  necessary  to  make  such  ai^ 
signee  liable. 

So  also  such  assignee,  though  he  never  entered,  and  had  lest  his 
mortgage  money,  was  by  law  compelled  to  pay  the  rent,  and  having 
sued  in  equity  could  have  no  relief,  (a)  And  it  is  now  held  that 
the  mortgagee  having  the  legal  estate  shall  be  liable  as  assignee, 
whether  in  possession  or  not.  (b) 

Mortgagor  of  a  building  lease  died  insolvent.  The  mortgagee 
was  held  bound  to  build,  and  could  not  quit  the  lease,  though  he 
should  be  content  to  lose  his  money,  {c)  - 

A  mortgagee  of  a  brew-bouse  was  called  upon  to  repair,  under 
mortgagor's  covenant ;  but  as  he  never  was  in  possession,  the  Court 
of  Chancery  left  plaintiff  to  his  remedy'  at  law.  (d) 

If  mortgagor  and  mortgagee  make  a  lease  in  which  the  covenants 
for  the  rent  and  repairs,  are  only  with  the  mortgagor  and  his 
assigns,  the  assignee  of  the  mortgagee  cannot  maintain  an  action 
for  the  breach  of  these  covenants,  because  they  are  collateral 
to  his  grantor's  interest  in  the  land,  and  therefore  do  not  run 
with  it  (c) 

But  if  the  tenant  for  a  term,  convey  the  term  by  way  of  mort- 
gage, and  then  join  with  the  mortgagee  in  a  lease  for  a  shorter 
term,,  in  which  the  covenants  for  the  rent  and  repairs  are  only  with 
the  mortgagor  and  his  assigns,  and  the  interests  of  the  mortgagor 
and  mortgagee  become  extinguished  during  the  lease  by  the  rever- 
sioner acquiring  their  estates,  still  the  mortgagor  may  maintain 
an  action  of  covenant  against  the  lessee,  the  covenants  being  in 
gross.  (/) 

A  mortgagee  is  not  bound  to  keep  up  buildings  in  as  good  repair 

(a)  PilkingtonT.  Shaller,  2  Vein.  374.  {d)  Sparkes  t.  Smith,  2  Vera.  275. 

(h)  Stone  V.  Evans,  anu.  (t )  Webb  r.  Russell,  3  T.  R.  39S. 

(f)  Anon.  2  Freem.  233.  (/)  Stokes  v.  Russell,  3  T.  R.  678, 

F  F 
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as  he  found  them,  if  the  length  of  time  will  account  for  their  bdng 

worse,  (o) 

Under-leases. — In  the  case  of  derivative  leases  by  tenants  for  years, 
which  are  usually  called  under-leases,  they  are  necessarily  extin- 
guished whenever  the  original  lease  terminates  by  effluxion  of  time, 
or  by  any  other  event  provided  for  by  the  original  contract 

Thus,  if  the  lease  be  forfeited  by  breach  of  a  condition,  this  is  as 
^luch  a  natural  termination  as  the  effluxion  of  the  term  by  lapse  of 
time,  but  no  voluntary  act  of  the  lessee,  such  as  surrender  or  pur- 
chasing the  reversion,  will  produce  this  effect.  (6) 

Where  a  lessee  made  an  under-lease,  and  then  incurred  a  forfei- 
ture, and  then  took  a  new  lease,  the  under-tenant  was  decreed  in 
equity  to  take  a  new  under-lease :  but  it  is  a  more  natural  and  usual 
exercise  of  equity  to  compel  the  lessor  to  grant  a  new  imder- 
lease.  (e) 

Where  lessee  made  under-leases,  and  the  original  lea^  was 
avoided  for  non-payment  of  rent,  and  the  house  was  out  of  repair, 
some  of  the  under-lessees  brought  a  bill  for  relief  against  the  for- 
feiture. Equity  would  not  apportion  the  rent,  but  plaintifiFs  must 
pay  the  whole  arrears  and  repair,  and  then  the  rest  must  con* 
tribute,  (d) 

Where  a  lease  is  set  aside  as  fraudulent,  by  reason  that  the  grant 
of  it  was  connected  with  a  loan  of  money,  affording  to  the  lender  a 
profit  beyond  legal  interest,  an  under-tenant  bona  Jidij  who  is  no 
ways  connected  with  the  transaction  of  the  loan,  shall  not  be  there- 
by affected  or  disturbed,  (e) 

That  which  cannot  be  supported  as  an  assignment  shall  be  good 
as  an  under-lease  against  the  party  granting  it.  (/) 

Under  a  proviso  that  all  assignments  c^  a  lease  shall  be  void,  if 
not  enrolled,  under-leases  are  not  included,  {g) 

An  under-lease  is  not  an  assignment  to  the  effect  of  working  a 
forfeiture  under  a  proviso  not  to  assign;  (h)  but  a  proviso  in  a  lease 

(a)  Russel  v.  Smithies,  1  Anstr.  96.  (/)  Palmer  v.  Edwards,  Dong.  188.  n. 

(6)  Burne  v.  Richardson,  4  Taunt.  720.  (g)  Kinnerslej  v.  Orpe.  Doug.  b6. 

Doe  d.  Beadon  v.  Pyke,   5  Maule  5c  Sel.  (A)  Crusoe  d.    Blencowe  r.   Bugbj,  3 

146.  Wils.  234.  S.  C.  2  Bl.  767,  and  see  Doe  d. 

(c)  Baker  V.  Orlebar,  2  Freem.  92.  115.  Pitt  v.  Laming,  1  Rj.  &  Mo.  36.  4  Dowl. 

{d)  Webber  v.  Smith,  2  Vem.  103.  &  Ryl.  226.  S.  C. 

(e)  MoUoy  r.  Irwin,  1  Scho.  &  Lef.3tO. 
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not  to  assign  or  otherwise  part  with  the  premises  for  the  whole  or 
any  part  of  the  term,  is  broken  by  an  under-lease  as  well  as  an 
assignment  (a) 

It  has  therefore  become  usual  to  insert  a  proviso  in  leases,  that 
the  lessee,  &c.  Shall  not  let,  set,  transfer,  or  assign  over,  or  other- 
wise part  with  the  whole  or  any  part  of  the  premises.  (6) 

An  under-lease,  made  by  a  lessee  for  years,  determinable  on  a 
future  day  certain,  and  to  commence  immediately  on  his  death,'  is 
gockl,  he  dying  within  the  time,  (c) 

It  was  formerly  held  that  an  action  on  the  case  would  lie  by  a 
lessee  for  years  against  his  under-tenant  for  so  negligently  keeping 
his  fire  that  the  premises  were  burned  down :  though  not  against  a 
tenant  at  will,  (d) 

But  by  Rtat.  14  Geo,  3.  e.  S8.  s.  86.  it  is  enacted,  that  no  action, 
suit,  or  process  whatever,  shdil  be  had,  maintained,  or  prosecute 
against  any  person  in  whose  house,  chamber,  stable,  barn,  or  other 
building,  6r  on  whose  estate  any  fire  shall  accidentally  begin,  nor 
shall  any  recompence  be  made  by  such  pei^n  for  any  damage  suf- 
fered thereby,  any  law,  usage,  or  custom  to  the  contrary  notwith- 
standing. 

The  landlord  or  original  lessor  cannot  ime  an  under-tenant  on  a 
covenant  for  rent  contained  in  the  original  lease :  {e)  nor  is  the 
under-tenant  bound  by  any  of  the  covenants  cont;aiiied  in  the  original 
lease.  (/) 

An  under-tenant,  whose  goods  were  distrained  and  sold  by  the 
original  landlord  for  rent  due  from  his  immediate  tenant,  cannot 
maintain  an  action  for  money  paid  to  the  use  of  the  latter :  for  im- 
mediately on  the  sale  under  the  distress,  the  money  paid  by  the 
purchaser  vested  in  the  landlord,  in  satisfaction  of  the  rent,  and 
never  was  the  money  of  the  under-tenant,  {g) 

An  under-lease  of  the  whole  term  amounts  to  an  assign- 
ment (A) 

But  if  the  lessor  reserves  the  rent  to  himself  on  granting  over,  it 


(a)  Doe  d.    Holland   y.    Wonlej,     1  13  Mod.  15. 

Cunpb.  90.  (e)  Holford  r.  Hatch,  Doug.   183.  and 

(6)  Roe  d.  Gregson  V.  Harrison.  2T.R.  see  Brewer  v.  Hill,  9  Anstr.  413. 

4i5.  (J)  Bemey  r.Moore,?  Ridgw.  P.C.  3«3. 

(c)  Child  Y.  Baylie,  Cro.Jac.  459.  (g)  Moore  v.  Pjrke,  11  East.  5«. 

\d)  Cadlip  ▼.  Rundall,  4  Mod.  9.  S.  C.  {h)  Hicks  t.  Downing.  1  Ld.  Rajm.  99. 

F  f2 
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is  an  under-lease  and  not  an  assignment,  though  he  parts  with  the 
lirhole  term,  (a) 

So  an  under-tenant  of  a  part  of  the  lands  demised,  subject  to  the 
payikient  of  rent  to  the  immediate  lessee,  is  not  in  the  eye  of  the  law 
an  assignee  of  such  ipimediate  lessee.  (6) 

A.  takes  from  the  Board  of  Works  a  piece  of  ground  in» West- 
minster, for  the  erection  of  galleries  at  the  King^s  Coronation,  and 
uhderlets  part  of  it  to  B.  on  the  same  terms.  The  rent  is  paid  by 
B.  to  A.  who  deposits  it  in  the  hands  of  his  bankers,  with  a  condi- 
tion, that  if  the  coronation  does  not  take  place,  and  the  rent  is  in 
ccmsequence  remitted  by  the  Board  of  Works,  the  money  is  to  be 
returned  to  B,  The  Coronation  did  take  place ;  but  in  consequence 
of  the  speculation  being  unprofitable  to  the  parties,  the  Crown  re- 
mitted the  whole  rent  to  A-  who  refused  to  return  the  money  paid 
him  by  B,  It  was  held  that  B.  might  maintain  assumpsit  for  nuHiey 
had  and  received  against  the  bankers  as  stakeholders,  (e) 

Lessee  bound  by  covenant  to  repair,  underlets  part  of  the  de- 
mised premises,  with  a  like  obligation  by  his  tenant  to  repair, 
within  three  months  after  notice,  for  that  purpose.  The  fn^mises 
imderlet  becoming  out  of  repair,  the  superior  landlord  gives  notice 
to  his  immediate  tenant,  to  repair  at  the  peril  of  forfeiting  his  lease. 
The  under-tenant,  after  notice,  neglects  to  repair  within  three 
months;  whereupon  lessee,  to  avoid  a  forfeiture  of  his  whole  estate, 
enters  and  puts  the  premises  in  tenantable  repair.  Held,  that  the 
under-tenant  was  liable  to  him  for  the  whole  expense  so  incurred, 
although  the  former  had  sold  his  interest  in  the  premises  to  a  pur- 
chaser, who  had  entirely  re-built  them,  before  action  brought  (d) 

An  outgoing  tenant  having  agreed  to  assign  the  remainder  of  his 
term  to  the  incoming  tenant,  the  sheriff,  before  an  actual  assignm^t 
made,  may,  under  an  execution  against  the  outgoing  tenant,  sdl  his 
interest  in  such  remaining  term,  and  set  upon  it  the  same  value  the 
incoming  tenant  had  agreed  to  give  for  it.  [e) 

(a)  Pooltney  v.  Holmes.  1  Str.  405.  (d)  Collej  v.  Streeton,  3  Dowl.  &  Rjl> 

(6)Beraey  v.  Moore,  2  Ridg^.  P.C.  323.  322.  2  Barn.  &  Cres.  273. 

(c)  Tniacott  v.  Mirsli,  2  Dowl.  &  Ryl.  («)  Sparrow  v.  Earl  of  Bristol,!  MaT8.lO. 
712. 
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CHAPTER  XII. 

OF  CHANGES. HAPPENING  BY  MARRIAGE,  BANKRUPTCY, 

INSOLVENCY,    OR  DEATH  ; 

Wherein  of  Assignees,  Devisees,  Esecidors,  and  Adminis- 
trators, and  in  what  Cases  they  are  bound  by,  and  may 
take  advantage  of  Covenants. 

CHANGES  by  Marriage. — The  marriage  is  a  gift  in  law  to  the 
husband  of  all  the  wife^s  chattels  real,  as  a  term  for  years,  in  right 
of  his  wife ;  so  of  estates  by  statute-merchant,  statute-staple,  elegit, 
&C.  and  of  these  he  may  alone  dispose,  or  forfeit,  or  they  may  be 
extended  for  his  debts,  (a) 

But  if  he  makes  no  disposition  of  them  in  his  lifetime,  they  sur- 
▼ive  to  his  wife,  and  therefore  he  cannot  devise  them.  For  the 
husband  is  only  possessed  of  a  term  in  her  right ;  and  the  term  or 
legal  interest  continues  in  her :  [a)  for  the  law  does  not  love  that 
rights  should  be  destroyed ;  but,  on  the  contrary,  for  the  support- 
ing of  them  invents  notions  and  fictions,  as  abeyance,  &c.  {h) 

So  a  feme  covert  is  of  capacity  to  purchase  of  others  without 
the  consent  of  her  husband,  and  though  he  may  disagree  and 
divest  the  estate,  yet  if  he  neither  agree  nor  disagree,  the  purchase 

is  good.  {6) 

.  11  a  woman,  lessee  for  years,  marry,  and  the  husband  afterwards 
puichases  a -new  iease  to  them  both  for  their  lives  of  the  same  lands, 
this  is  a  surrender  in  law  of  the  first  term,  and  shall  bind  the  wife ; 
because  it  amounts  to  an  actual  disposition  thereof,  which  the  hus- 
band had  power  to  make,  (a) 

So,  if  a  man  marry  a  woman  who  is  ceatuique  trust  of  a  term,  the 
husband  may  as  well  dispose  of  this  trust  as  if  the  legal  interest 


(a)  B«:.  Abr.  tit.  Baron  et  Feme.  (C.  2.)    Co.  Lit.  341?.^ 

(6)  Cage  V.  Acton,  1  Ld.  Raym.  515.        (c)  Ibid.  3.  a.  356.  b. 
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were  in  her.  But  not  if  the  trust  were  created  with  his  privity  and 
consent  (a) 

Even  when  the  husband  was  possessed  of  a  term  in  right  of  his 
wife  from  whom  he  was  divorced  a  mensd  ei  thoro ;  he  was  res- 
trained from  selling  it.  (6) 

But  such  term,  whereof  the  husband  is  possessed  in  right  of  his 
wife,  may  be  extended  for  the  debts,  or  forfeited  for  the  crimes  of 
the  husband ;  for  these  are  legal  dispositions  thereof,  which  shall 
bind  the  wife,  (c) 

But  if  a  husband  should  grant  a  rent,  common,  &c.  out  of  such 
term  and  die,^  this  would  not  bind  the  wife  surviving,  because  the 
term  or  possession  itself  being  left  to  come  entire  to  the  wife,  all  in- 
termediate charges  or  grants  thereout  by  the  husband  determine  with 
his  death ;  for  the  title  of  the  wife  to  such  term  has  relation  to  the 
time  of  their  intermarriage,  and  so  is  paramount  to  all  ccdlateral 
charges  or  grants  made  thereout  by  the  husband  after. 

So,  a  grant  by  the  husband  of  the  herbage  or  vesture  of  such  land 
which  he  held  in  right  of  his  wife  for  years,  will  1]e  void  after  his 
death ;  because  they  are  part  of  the  land  itself,  and  not  collateral 
to  it  (c) 

If  the  husband  and  wife  be  evicted  of  a  term  whidi  he  hath  in 
right  of  his  wife,  and  the  husband  bring  an  ejectment  in  his  own 
name,  and  have  judgment  to  recover,  this  makes  an  alteration  in  the 
term,  and  vests  it  in  the  husband ;  because,  not  making  his  wife  a 
party  to  the  recovery,  he  takes  the  whole  wrong  to  be  done  to  him- 
self, and  consequently  if  he  recover,  it  must  be  by  virtue  of  that 
right  whereof  he  was  disseised. 

An  estate  by  the  curtesy  is  subject  to  the  charges  of  the  wife :  so 
that  if  a  woman,  tenant  in-tail,  acknowledge  a  statute  and  afterwards 
marry,  have  issue,  and  die,  the  lands  may  be  extended  in  the  hands 
of  the  husband  holding  as  tenant  by  the  curtesy,  {d)  So,  where  a 
husband  is  but  tenant  by  the  curtesy,  and  has  only  an  interest  for 
life  in  the  wife^s  estate,  he  cannot  affect  that  estate  without  her 
joining,  (a) 

Husband  and  wife  make  a  lease  for  years  by  indenture  of  the 
wife^s  lands  reserving  rent ;  the  lessee  enters  ;  the  husband  before 

(o)  Turner's  Case,  1  Vera.  7.     Pitt  v.         (6)  Anon.  9  Mod.  43,  4. 
Hunt.   Ibid.    18.  Incledon  v.  Northcote.         (r)  Bac.  Abr.  tit.  Baron  6t  Feme.  (C.I-) 
3  Atk.  430-435.  (d)  Dyer.  51.  b.  12. 
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any  day  of  payment  dies,  the  wife  takes  a  second  husband,  and  he 
at  the  day  accepts  the  rent  and  dies :  it  was  holden,  that  the  wife 
ocnild  not  now  avoid  the  lease,  for  by  her  second  marriage  she  trans- 
ferred her  power  of  avoiding  it  to  her  husband,  and  his  acceptance 
of  the  rent  binds  her,  as  her  own  before  such  marriage  would  have 
done:  for  he,  by  the  marriage,  succeeded  into  the  power  and  place 
of  his  wife,  and  what  she  might  have  done,  either  as  to  affirming 
or  avoiding  such  lease  before  marriage,  the  same  may  the  husband 
do  after  the  marriage,  (a) 

As  the  wife^s  acceptance  of  rent  or  fealty,  &c.  will  make  good 
and  unavoidable  leases  for  years,  made  by  her  and  her  husband  at 
oommon  law,  or  by  her  husband  solely,  if  they  be  by  indenture  or 
deed-poll ;  so,  if  the  wife  die  before  her  husband,  the  same  election 
and  power  of  affirming  or  avoiding  such  leases  descends  to  her  issue 
or  heir :  for  such  leases  are  good,  till  those  who  succeed  to  the 
estate  defeat  and  avoid  them  by  their  disagreement  thereto,  (a) 

Therefore  where  a  woman  tenant  in  tail,  having  issue  by  a  former 
husband,  after  his  death  married  a  second  husband,  and  they  by 
indenture  joined  in  a  lease  for  years  of  the  wife^s  lands,  rendering 
rent,  and  then  the  wife  died  without  issue  by  the  second  husband, 
so  that  he  was  not  entitled  to  be  tenant  by  the  curtesy,  it  was 
hdden,  that  till  the  issue  by  the  first  husband  entered,  this  leajtie 
remained  good,  (a) 

SO|  where  a  man  seised  of  land  in  right  of  his  wife,  makes  a  lease 
for  years,  rendering  rent,  and  then  his  wife  dies  without  issue  by 
him,  whereby  he  is  not  tenant  by  the  curtesy,  but  his  estates  deter- 
mined ;  yet  he  may  avow  for  the  rent  till  the  heir  hath  made  his 
actual  entry,  because  the  lease  was  at  first  good,  and  drawn  out  of 
the  seisin  of  the  wife ;  and  therefore,  till  the  entry  of  the  heir,  re- 
mafais  good  between  the  lessor  and  the  lessee,  so  that  the  lessee  may 
mamtain  an  action  of  covenant,  and  the  lessor  distrain  and  avow  for 
the  rent,  till  the  heir  hath  entered,  (a) 

If  a  term  of  years  be  granted  to  a  feme  covert  and  another,  or  if 
a  ftme  sole  and  another  be  joint  tenants  of  a  term  of  years,  and  the 
feme  take  husband,  yet  in  both  cases  the  joint-tenancy  still  con- 
tinues, for  the  marriage  makes  no  severance  or  alteration  of  it,  but 
gives  the  husband  the  same  power  his  wife  had  before,  by  an  actual 

(a)  Bac.  Abr.  tit.  Uaron  and  Feme.     (I.) 
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disposition  of  her  moiety  to  break  the  jmnt-tenaiicy,  and  binds  his 
wife^s  interest  therein ;  but  without  such  disposition^  the  joint- 
tenancy  continues,  and  if  the  husband  die,  the  whole  shall  go 
accordingly,  (a) 

So,  if  such  joint-tenants  be  ousted  of  the  term,  the  wife  shall  jom 
with  the  husband  and  the  other  joint-tenant  in  ejectment^  and  the 
wife  diall  have  judgment  to  recover  as  well  as  the  husband :  and  if 
in^uch  case  before  any  actual  diqx>sition  made  by  the  husband,  his 
wife  die,  the  whol^erm  shall  go  to  the  surviving  joint4enant^  and 
no  part  thereof  to  the  husband :  because,  though  the  husband,  if 
he  survive,  is  by  law  to  have  all  chattels  real  and  personal  of  his 
wifeX  and  this  term  was  a  chattel  real,  yet.  the  title  of  the  other 
joint-tenant  to  have  the  whole  by  survivorship,  coming  at  the  same 
instant  and  being  the  elder  title,  diall  prevail  against  the  hus- 
band, (a) 

Although  by  the  marriage,  the  husband  and  wife  become  one 
person  in  law,  and  therefore  such  an  union  works  an  extinguish- 
ment or  revocation  of  several  acts  done  by  her  before  the  marriage, 
yet  in  things  which  would  be  manifestly  to  the  prejudice  of  both 
husband  and  wife,  the  law  does  not  make  her  acts  void.  (6) 

Therefore,  if  a  feme  sole  make  a  lease  at  wiU,  or  is  lessee  at  will, 
and  afterwards  marry,  the  marriage  is  no  determination  of  her  will, 
so  as  to  make  the  lease  void :  nor  can  she  herself  without  the  con- 
sent of  her  husband  determine  the  lease  in  either  case,  (a) 

The  husband  as  head  or  governor  of  the  family,  has  an  absolute 
power  over  the  cliattels  real  and  personal  of  which  he  is  possessed 
in  right  of  his  wife,  to  dispose  of  them  ais  he  thinks  proper,  and  no 
act  or  concurrence  of  her^s  is  of  any  avail,  either  in  ccmfirming  or 
controuling  such  disposition,  (a) 

Therefore,  if  an  express  condition  (as  to  pay  rent)  be  annexed  to 
the  estate  of  a  woman,  who  takes  husband,  the  laches  of  the  hus- 
band to  perform  the  condition,  loses  the  estate  for  ever,  (c) 

But  the  laches  of  the  husband  to  perform  a  condition  in  law, 
which  does  not  require  skill  or  confidence,  (as  not  to  alien  in  fee,) 
does  not  prejudice  his  wife,  (rf) 

The  real  estate,  however,  of  the  feme  is  under  a  different  regula- 
tion from  that  by  which  her  chattels  real  and  personal  are  governed, 

(o)  Bac.  Abr.  tit.  Baron  and  Feme.  (1.)        (r)  Co.  Lit.  246.  b. 
(6)  Ibid.  (E.)  \d)  Ibid.  253.  b. 
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for  it  is  under  the  power  of  the  husband  no  longer  than  during  the 
coverture,  and  therefore  any  disposition  of  it  made  by  him  alone 
may  be  defeated ;  also,  all  charges  laid  on  it  by  him,  fall  off  with 
his  death.  (0) 

But  the  husband  during  coverture  may  take  the  rents  and  profits 
of  the  whole  estate  of  his  wife :  and  as  he  has  the  sole  disposition  of 
all  interests  of  his  wife,  he  may,  for  an  interest  which  vests  in  the 
wife^  or  accrues  to  her  during  coverture,  either  sue  alone,  or  with 
his  wife.  (6) 

If  a  feme  sole  have  right  to  have  common  for  life,  and  she  take 
husband,  and  he  be  hindered  in  taking  the  common,  he  may  have  an 
actum  alone  without  his  wife,  it  being  only  to  recover  damages,  (c) 

But  if  baron  and  feme  be  disseised  of  the  land  of  the  feme,  they 
must  join  in  an  action  for  the  recovery  of  the  land,  (e) 
-  If  A»  demise  a  house  to  B.  for  years,  and  B.  covenant  to  repair 
the  said  house  during  the  term,  and  afterwards  A.  grant  the  reversion 
to  baron  and  feme,  <|*c.  the  banm  may  have  an  action  alone  upon 
this  covenant,  (c) 

But  if  lands  be  conveyed  with  a  covaiant  for  further  assurance 
to  husband  and  wife,  she  must  be  joined  with  him  in  an  actiim  for 
the  breach  of  such  covenant,  (d) 

In  those  cases  where  the  debt  or  cause  of  action  will  survive  to 
the  wife,  the  husband  and  wife  are  regularly  to  join  in  the  action : 
as  in  recovering  debts  due  to  the  wife  before  marriage,  in  actions 
relating  to  her  freehold  or  inheritance,  or  injuries  done  to  her 
person,  (e) 

'  In  covenant  on  a  lease  for  not  re'pairing,  the  instrument  was 
described  in  the  declaration,  to  be  made  by  the  plaintiff  of  the  one 
part,  and  the  defendant  of  the  other.  On  the  production  of  the 
lease  in  evidence,  it  appeared  to  have  been  made  between  the  plain- 
tiff and  his  wife  of  the  one  part,  and  the  defendant  of  the  other :  the 
court  held  that  this  was  no  variance,  although  the  premises  demised 
were  the  property  of  the  wife  before  marriage.  (/) 

(a)  Bac.  Abr.  tit.  Baron  and  Feme.  (I.)  (/)  Arnold  v.  ReTOult,  1  Brod.  &  Bing. 

.  (fr)  Com.  Dig.  tit^  Baron  and  Feme.  (O.)  443.  4  Moore,  66,  S.  C.  and  see  Beaver  v. 

(e)  Bac.  Abr.  tit.   Baron  and  Feme.  Lpne,  2  Mod.  317.  Ankeratein  ▼.  Clarke, 

(d)  Middlemore  v.  Goodale.  Cro.  Car.  4  Dumf.  &  East,  616.  Aleberry  t.  Walbj,, 

,505.  1  Str.  229* 

(«)  Bac.  Abr.  tit.  Baron  and  Feme.  (K.) 
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In  other  cases,  as  in  actions  for  a  profit  accrued  during  the  covow 
ture  to  the  husband  in  right  of  his  wife,  in  which  the  husband  may 
sue  alone  or  join  with  his  wife,  it  is  the  more  sure  mode  ta  join,  (o) 

If  there  be  a  lease  by  the  wife  dum  sola,  payment  of  the  rent 
ought  to  be  to  the  husband ;  and  payment  to  the  wife  without  the 
huflband^s  order,  though  there  be  no  notice  of  the  marriage,  shall 
not  discharge  the  lessee.  (6)  But  where  s^feme  covert  has  for  many 
years  been  separated  from  her  husband,  and  during  that  time  has 
received  for  her  separate  use  the  rents  of  her  own  property,  which 
accrued  to  her  by  devise  after  the  separation,  she  shall  be  presumed 
to  receive  the  rents  and  acknowledge  the  tenancy  by  her  husband's 
authority,  (c)  [For  other  matter  relative  to  this  subject  see  anie  C. 
III.  *.  18.] 

Of  Dower. — A  woman  is  entitied  to  dower  of  a  reversion  expect- 
ant on  a  term  for  years.  Thus,  if  a  man,  either  before  or  after 
marriage,  make  a  lease  for  years  reserving  rent,  his  wife  will  be 
entitled  to  a  third  of  the  land  for  her  dowry,  and  also  to  a  third  of 
the  rent,  as  incident  to  the  reversion,  (d) 

The  widow  holds  her  dower  discharged  from  all  judgments,  leases, 
mortgages,,  or  other  incumbrances,  made  or  created  by  her  husband 
after  the  marriage,  (e) 

Dower  is  even  protected  from  distress  for  a  debt  due  to  the 
crown,  contracted  during  the  marriage ;  and  if  the  lands  be  dis- 
trained upon,  the  doweress  may  have  a  writ  to  the  sheriff  com- 
manding him  not  to  distrain,  or  to  restore  the  distress,  if  any  be 
taken.  (/) 

A  rent  issuing  out  of  land  whereof  a  woman  is  dowable  may  be 
assigned  in  lieu. of  dower ;  and  if  a  tenant  in  tail  assign  a  rent  out 
of  the  land  intailed  to  a  woman  entitled  to,  dower  out  of  such  estate 
tail,  not  exceeding  the  yearly  value  of  her  dower,  it  will  bind  the 
issue,  ig) 

•  But  rent  assigned  in  lieu  of  dower,  as  it  comes  in  lieu  of  land, 
ought  to  be  absolute  as  the  assignment  of  the  land  itself.  (A) 

(a)  Com.  Dig.  tit.  Baron  and  Feme.  (X.)        («)  1  Inst.  46.  a.  Cruise's  Dig.  tit.  6.  c.  3» 

(6)  Ibid.  (O.)  (/)  1  Inst.  31.  a.  F.  N.  B.  150.  Croiae. 

(c)  Doe  d.  Leicester  ▼.  Biggs,  1  Taunt,  ut  ante.  s.  41. 
367.     •  (g)  1  Roll.  Abr.  683. 

(W)  1  Inst.  32.  a.  1  Cruise's  IM^.  tit.  6.        {h)  Wcntworth  v.Wentworth.  Cro.Elir. 

c.  3.  8.  10,  11.  461. 
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A  jointress  is  not  so  favoured  in  law  as  a  doweress.  But  the 
Court  of  Chancery  will  set  aside  a  term  of  years  in  favour  of  a 
jointress^  though  it  will  not  do  so  in  favour  of  a  woman  entitled  at 
law  to  dower ;  becouse  a  jointress  has  a  fixed  interest  by  the  agree- 
ment of  the  party,  (a) 

Of  Changes  by  Banhru/ptcy. — ^The  legal  right  that  the  landlord 
has  to  distrain  the  goods  of  his  tenant  for  rent  in  arrear,  is  so  far 
affected  by  the  tenant^s  bankruptcy  while  the  goods  remain  on  the 
premises,  that  the  goods  ahall  not  be  available  for  more  than  one 
yearns  rent,  accrued  prior  to  the  date  of  the  commission,  the  landlord 
being  allowed  to  prove  for  the  residue.  (6) 

The  issuing  a  commission  of  bankrupt  therefore  against  a  tenant, 
and  the  messenger's  possession  of  his  goods,  does  not  hmder  the 
landlord  firom  distraining  for  a  yearns  rent  in  arrear. 

Money  paid  for  rent  to  a  landlord  who  was  about  to  distrain,  by 
a  trader  after  an  act  of  bankruptcy  committed,  is  not  recoverable 
back  by  the  assignees,  (c) 

A  bankrupt  proposed,  after  an  act  of  bankruptcy,  to  dispose  of 
his  lease,  which  was  a  beneficial  one ;  the  purchaser  refused  to  buy 
unless  five  quarterns  rent  due  to  the  landlord  were  first  paid ;  after 
negociation  between  the  bankrupt  and  the  landlord,  who  knew  the 
bankrupts  situation,  the  rent  was  paid  out  of  the  money  which  the 
purchaser  had  agreed  to  give  for  the  lease,  there  being  at  the  time 
of  the  transaction  no  distress  on  the  premises,  but  the  landlord 
having  a  right  of  re-entry:  it  was  held,  that  the  bankrupts  assignee 
could  not  recover  from  the  landlord  the  rent  so  paid  him.  (d) 

The  landlord  may  distrain  the  goods  for  the  aforesaid  arrears, 
even  after  assignment  or  sale  by  the  assignee,  if  the  goods  be  not 
removed :  the  reason  is,  because  no  provision  is  made  in  the  case  of 
bankruptcy  by  the  statute  (8  Ann,  c.  14.)  which  gives  the  landlord 
a  yearns  rent  on  executions,  (e) 

But  it  is  a  principle  that  a  landlord  has  no  lien  in  such  case  after 
the  goods  are  removed  from  the  premises.  (/) 

Therefore  if  the  landlord  neglect  to  distrain,  and  sufier  the  goods 

(a)  P»c.  in  Ch.  5.   1  Cruise's  Dig.  tit.  (<i)  Mayor  t.  Croame,  1  Bing.  S61. 

7.  8. 10.  (e)  Exparte  Flummer.  1  Atk.  103. 

(6)  6  Geo.  4.  c  16.  s.  74.  (/)  Cooke's  B.  L.  %2S. 
(c)  Sterenaon  ▼.  Wood,  5  £sp«  200. 
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to  be  sold  by  the  assignees  and  removed  from  off  the  pfemiaes^  he 
can  only  come  in  on  an  average  with  the  rest  of  the  creditors.  («) 

Also,  if  landlord  prove  the  whole  of  his  debt  for  rent  under  the 
commission  and  swear  that  he  has  no  security,he  thereby  waives,  it 
should  seem,  his  right  to  distrain ;  and  the  vendee  of  such  goods 
under  the  assignee  will  be  entitled  to  the  goods. 

So,  a  landlord  who  petitions  to  be  paid  the  rent  in  arrear  at  the 
time  of  the  commission  being  taken  out,  sevoi  years  after  the  effects 
had  been  sold  by  the  assignees,  was  considered  only  as  a  common 
creditor,  and  compelled  to  come  in  jpro  rai€t^  his  demand  being  a 
stale  one.  (a) 

A  mortgagee  who  has  paid  the  arrears  of  rent  on  a  bankrupt's 
estate,  unless  he  has  an  order  of  the  Court  of  Chancery  to  stand  in 
the  landlord's  place,  shall  not  be  preferred  to  the  creditors  under 

•  Where  on  goods  being  sold  under  a  distress  for  rent,  a  balance 
remained  in  the  hands  of  the  constable,  the  tenant  or  his  repre- 
sentative could  only  come  in  for  his  proportion  with  the  other 
creditors :  if  any  thing  had  remained  in  specie  it  might  have  been 
different,  but  in  this  case  the  money  was  embezzled. 

An  action  of  trespass  quare  clausum  fregit  is  maintainable  by  a 
tenant  from  year  to  year,  who  had  become  bankrupt  after  the  com- 
mitting of  the  trespass,  and  before  the  commencement  of  the  suit ; 
and  the  right  of  such  action  does  not  pass  to  the  assignees  by  the 
assignment,  unless  they  interfere,  as  the  bankrupt  may  sue  as  a 
trustee  for,  and  has  a  good  title  against  all  persons  but  them.  (6) 

Assignees  are  not  entitled  to  the  benefit  of  a  covenant  for  the  re- 
newal of  a  lease,  (c) 

The  commissioners  cannot  assign  a  lease  wherein  a  condition  is 
contained,  making  the  lease  void  on  the  tenant  committing  an  act  ci 
bankruptcy  whereon  a  commission  shall  issue :  for  such  a  proviso  is 
legal,  and  the  landlord  may  re-enter  by  virtue  thereof,  {d) 

It  has  been  determined,  however,  that  the  commissioners  may  as- 
sign a  lease  granted  to  a  bankrupt,  in  which  there  is  a  proviso  that 

(a)  Anon.  1  Atk.  102.    Expurte  Des-  (r)  Vandenanker  v.Desbrough.t.Vern. 

charmes.  1  Atk.  103.    Bradyll  v.  Ball.  1  96. 

Bro.  427.  (d)  Rod.  d.  Hunter  v.  Galliera.  S  T.  R. 

(6)  Clark  v.  Calvert,  3  Moore,    96.  133.  Church  v.  Brown.  16  Ves.  268. 
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the  lessee,  his  executors,  or  administrators  shall  not  assign  without 
the  lessor^s  consent  in  writing,  (a) 

An  assignee  of  a  bankrupt,  a  devisee,  and  a  personal  representa- 
tiTe,  and  one  who  purchases  a  term  from  the  sheriff  under  an  exe- 
cution, are  assignees  in  law  for  the  purpose  of  being  liable  to 
actions  on  a  covenant  for  rent  in  a  lease  to  the  bankrupt's  devisor 
or  intestate.  (6) 

But  the  assignees  of  a  bankrupt  are  not  liable  for  the  rent  of  pre- 
mises assigned  to  them  by  the  commissioners,  unless  they  take  pos- 
sesskm.  (c) 

And  where  the  assignees,  having  allowed  the  bankrupt's  effects  to 
remain  upon  the  premises  occupied  by  him  nearly  a  twelvemonth 
iftor  the  bankruptcy,  for  the  purpose  of  preventing  a  distress,  paid 
the  arrears  of  rent  due,  at  the  same  time  intimating  to  the  landlord 
that  they  did  not  mean  to  take  to  the  lease  unless  it  could  be  ad- 
rantageously  disposed  of ;  and  the  effects  were  soon  after  sold  and 
removed  from  the  premises,  the  lease  at  the  same  time  being  put  up 
for  sale  by  order  of  the  assignees,  but  there  were  no  bidders  for  it: 
md  they  omitted  to  return  the  key  to  the  landlord  (who  did  not  ask 
for  it)  for  nearly  four  months  after,  but  made  no  other  use  of  the 
premises : — ^it  was  held  that  under  these  circumstances  they  were 
not  liable  to  the  landlord  as  assignees  of  the  lease,  {d) 

But  where  the  assignees  of  a  bankrupt  intermeddle  with  and  as- 
nune  the  management  of  a  farm,  this  is  a  sufficient  election  to  take 
to  the  term,  and  makes  them  liable  to  the  landlord  in  consideration 
of  their  t^iancy  for  all  mis-management,  (e) 

And  where  the  assignees  of  a  bankrupt  who  was  lessee  of  a  pas- 
ture-ground, being  chosen  on  the  8th  of  the  month,  allowed  his 
H9WS  to  remain  upon  the  demised  premises  until  the  10th,  and 
wdered  them  to  be  milked  there ;  it  was  held  that  they  had  thereby 
token    possession    of    the    premises,   and  became  tenant   to  the 

The  assignee  of  a  bankrupt,  lessee  of  certain  premises,  chosen  on 


(•)  Cooke's  B.  L.S70.  Philpot  ▼.  Hoare.  Barn.  &  Aid.  593. 

^jnbler.  480.  (d)  Wheeler  v.  Bramah.  3.  Camp.  340. 

{h\  Holford  r.  Hatch.  Doug.  183-4.  Turner  ▼.  Richardson,  7  East.  335.  S  Smith 

(f )  BoQidillon  v.  Dalton.  1  £sp.  R.  233.  R.  330,  S.  C. 

.  C.  Pa«k6*8  Cases,  238.  Naiah  v.  Tatlock.  (e)  Thomas  v.  Pemhleton.  7  Taunt.  «06. 

.  H.  Bl.  319.    Copeland  v.  Steve;is,  1  (/)  Welch  v.  Myers.  4  Camp.  368. 
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16th  Nov.  1823,  kept  the  bankrupt  in  the  premises,  carryii^  on 
the  business  for  the  benefit  of  the  creditors  until  April  foUowiiig, 
and  himself  occasionally  superintended,  but  on  the  22nd  Dec.  182S, 
disclaimed  the  lease  by  letter  to  the  landlord:  held,  that  the 
assignee  notwithstanding  such  disclaimer,  had  elected  to  aocqyt  the 
lease  by  using  the  premises  for  the  benefit  of  the  creditors,  (a) 

And  where  the  assignees  had  once  taken  possession  of  the  pre- 
mises, they  became  chargeable  with  the  covenants  in  the  lease, 
although  die  bankrupts  effects  were  upon  the  premises,  and  they 
delivered  up  the  keys  immediately  after  the  effects  were  9QhL(6) 

Assignees  of  a  bankrupt  having  in  a  broken  quarter,  entered 
into  possession  of  land  which  the  latter  had  agreed  to  take  upon  a 
building  lease,  upon  the  terms  of  paying  the  rent  half-yearly :  it 
was  held  that  use  and  occupation  would  lie  against  them  for  the 
whole  year,  though  they  had  not  occupied  during  all  the  time  (c) 

A  release  of  an  under-tenant  by  the  assignees  of  a  bankrupt  does 
not  amount  to  an  acceptance  by  them  of  the  original  lease.  (i2) 

Where  in  an  action  of  replevin  between  the  assignees  of  a  bank- 
rupt (formerly  tenant  to  A.)  and  the  bailiff  who  distrained,  one 
issue  was,  whether  the  assignees  were  tenants  to  A,\  a  verdict 
against  the  assignees  on  such  issue  is  afterwards  conclusive  evi- 
dence  as  to  the  tenancy  of  the  assignees  in  an  action  brought  by 
A.  for  rent,  (e) 

Debt  on  the  reddendum  in  a  lease,  will  not  lie  against  the  lessee 
for  rent  accrued  after  his  bankruptcy,  when  he  had  ceased  to  occupy 
the  premises,  and  the  assignee  is  in  possession  under  the  commis- 
sioners^ assignment.  (/)  But  the  baiikrupt'^s  lessee  in  general 
though  out  of  possession,  is  still  liable  upon  his  covenant  to  pay 
the  rent,  {g) 

Whatever  doubt  may  have  been  at  one  time  entertained,  as  to  the 
bankruptcy  of  the  lessee  being  a  bar  to  an  action  of  covenant 
brought  against  him,  (A)  it  is  now  settled  that  the  bankruptcy  of  the 
defendant  cannot  be  pleaded  in  bar  to  an  action  of  covenant  for 

(a)  Clark  v.  Hume,  1  Rj.  &  M.  «07.  347. 

(6)  Hanson  v.  Stevenson.  1  B. &  A.  305.        (/)  Wadham  ▼.  Marlowe.  8  East  314,  n. 

(c)  Gibson  v.  Courthope,    1  Dowl.  &     2  Chit.  Rep.  600,  S.C. 

Ryl.  «05.  {g)  Mills  v.  Auriol.  1  H.  B1.433.  S.  C. 

(d)  Hill  V.  Dobie.    8  Taunt.   325.  4  T.  R  94,  but  see  post  447. 

2  Moore,  342,  S.  C.  (hi)  Ludford  v.  Barber.  1  T.  R.  16. 

(f)  Hancock  v.  Welsh.    Stark.  Ni.  Pri. 
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renti  unless  the  lessee  is  protected  by  the  6  Geo.  4.  e.  16,  s.  75, 
lor  the  statute  only  assigns  the  interest  of  the  bankrupt  in  t]ie 
land,  but  does  not  destroy  the  privity  of  contract  between  the 
leMor  and  lessee.  Covenant  is  founded  on  a  privity  collateral  to 
the  land,  (a) 

A  covenant  of  this  kind  is  mixed ;  it  is  partly  personal  and  partly 
dependent  on  the  land ;  it  binds  both  the  person  and  the  land :  and 
this  brings  the  case  within  the  principle  of  Mayor  v.  Steward.  (6) 

A  right  of  action  on  a  breach  of  covenant,  not  secured  by  a 
penalty,  and  where  the  damages  to  be  recovered  are  uncertain,  is 
not  barred  by  the  certificate  of  the  defendant,  who  became  a  bank- 
rupt after  the  covenant  was  broken,  (c) 

It  was  formerly  held,  that  where  a  bankrupt  had  taken  a  lease 
and  entered  into  covenants  for  payments  of  rent  and  for  repairing, 
fcc  though  the  lease  was  taken  from  him,  and  blended  with  the 
general  mass  of  his  property,  and  divided  amongst  his  creditors, 
yet  his  certificate  would  not  deliver  him  from  his  liability  to  per- 
ibrm  the  covenants  contained  in  that  lease,  (d) 

The  statute  6  Geo.  4.  c.  16,  s.  75,  however,  has  enacted  that 
*'  any  bankrupt  entitled  to  any  lease,  or  agreement  for  a  lease, 
^  if  the  assignees  accept  the  same,  shall  not  be  liable  to  pay  any 
**  rent  accruing  after  the  date  of  the  commission,  or  to  be  sued  in 
^  respect  of  any  subsequent  non-observance  or  non-performance  of 
^  the  conditions,  covenants,  or  agreements  therein  contained ;  and 
'*  if  the  assignees  decline  the  same,  shall  not  be  liable  as  aforesaid, 
^  in  case  he  deliver  up  such  lease  or  agreement  to  the  lessor,  or 
^  such  person  agreeing  to  grant  a  lease,  within  fourteen  days  after 
**  he  diall  have  had  notice,  that  the  assignees  shall  have  declined 
'*  as  aforesaid ;  and  if  the  assignees  shall  not  (upon  being  thereto 
*^  required)  elect  whether  they  will  accept  or  decline  such  lease,  or 
^  agreement  for  a  lease,  the  lessor  or  person  so  agreeing  as  afore- 
^  saidy  or  any  person  entitled  under  such  lessor  or  person  so  agree- 
^  ing,  shall  be  entitled  to  apply  by  petition  to  the  Lord  Chancellor, 
'*  who  may  order  them  so  to  elect  and  deliver  up  such  lease  or 
'*  agreement,  in  case  they  shall  decline  the  same,  and  the  possession 

(«)  MiUs  V.  Anriol.    1  H.  Bl.  433.  S.  C.  (c)  Banister  r.  Scott.  6  T.  R.  489 ;  but 

4  T.  R.  94,   bat  see  6  Geo.  4.  c.  16.  s.  see  6  G.  4.  c.  16.  s.  75. 

75.  {d)  Per  Ld.  Kenyon,  in  Cowley  ▼.  Dnn- 

(6)  f  Bur.  S439.  lop,  7  Diirnf.  &  East.  580. 
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**  of  the  premises,  or  mjgtmake  such  other  order  therein  n.heiliall 
« think  fiC  ■ 

If  the  assignees  refuse  to  accept  the  lease,  and  deliver  the  indent 
ture  or  other  writing  to  the  lessor,  such  a  delivery  on  their  part  is 
a  determination  of  the  lease  by  virtue  of  the  statute,  66  Oeo.  & 
c.  50.  (a) 

In  one  case  the  Chancellor  on  an  application  by  the  lessor  gave 
the  assignees  ten  days  to  make  their  election.  (6)  And  on  order 
was  made  under  the  66  Geo,  S.  c.  60,  s.  11,  which  section  entitled 
lessors,  &c.  to  apply  by  petition  to  the  Lord  Chancellor  fbr  vA 
order  to  the  assignees  to  make  their  election.  This  section  as  far 
as  regards  the  right  of  lessors,  &c.  to  apply  by  petition  is  re^uattud 
in  the  6  Geo,  4.  e.  16,  a,  76,  above  recited,  made  under  the  above 
statute  on  the  petition  of  the  landlord,  for  the  assignees  to  deliver 
up  possession,  and  execute  a  surrender  of  the  bankrupt'^s  benefit, 
in  the  lease  although  it  has  been  deposited  in  the  hands  of  a  third 
person  as  a  security :  but  the  assignees  cannot  be  ordered  to  deliter 
up  the  indenture  of  lease,  because  they  have  no  power  over  It.  (e) 

A  bankrupt  having  a  lease  of  premises,  and  also  a  reversioiiary 
interest  in  them,  the  assignees  sell  his  estate  and  revendoAifry 
interest  in  the  premises.  This  amounts  to  an  acceptance  of  the 
lessor  by  the  assignees,  {d) 

If  a  lessee  covenants  not  to  assign  and  becomes  bankrupt,  and 
his  assignees  take  to  the  lease,  his  covenant  is  discharged  by  the 
above  statute,  although  a  breach  of  it  had  become  impossible,  by 
reason  that  he  no  longer  had  the  subject  matter  respecting  which 
the  covenant  was  made,  and  therefore  if  he  comes  in  again  as 
assignee  of  his  assignees,  he  shall  not  be  charged  with  this  covenant, 
and  it  is  no  breach  if  he  assigns,  (e) 

If  a  surety  enter  into  a  bond  with  a  principal,  conditioned  for 
the  performance  of  covenants  contained  in  an  agreement  for  a  lease,' 
such  surety  is  still  liable,  although  the  principal  become  bankrupt 
and  be  discharged  under  the  above  statute.(/) 

(o)  Eiparte  Nixon,  1  Rose,  B.  C.  445.  (f)  Doe  d.  Cheere  v.  Smith,  5  Taunt. 

Exparte  Maundrell,  2  Mod.  Chan.  Cas.  315.  795,  1  Marsh.  S50,  S.  C.  Philpot  v.  Hoarp, 

EiparU  Whittington,  1  Buck,  B.  C.  87.  2  Atlc.  219. 

(b)  ExparU Scoit,  1  Rose,  B.C.  4M,n.  (/)  Inglis  v.  Macdoug^,  1  Moore,  198. 

(r)  Export*  Clunes,  1  Mad.  Chan.  Cas,  Welsh  v.  Welsh,  4  Maule  U  Sel.  S93. 

T6.  Martin  ▼.  Brecknell,  2  Maule  &  Sel.  59, 

{d)  Page  V.  Godden,  2  Stark.  Ni.  Pri.309.  Page  v.  Bussel,  2  Maule  &  Sel.  551. 
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plaintiff,  a  leasee,  assigned  his  term  tcwthe  defendant,  who 
gave  to  the  plaintiff  a  bond  to  indemnify  him  against 
rent  and  .covenants  in  the  lease.  The  bond  wayfarfeited;  the 
drfendant  afterwards  became  bankrupt,  and  the  assignee  accepted 
Ae  kase:  hdd,  that  the  jdaintiff  could  recover  on  the  bond,  as  he 
had  not  actually  made  any  payment  before  the  bankruptcy^  and 
was  therefinre  unable  to  prove  under  the  commission,  and  as  .the 
Court  considered  the  statute  49  Geo.  III.  e.  121,  8.  19,  not  to  ap- 
ply to  collateral  securities,  or  to.  an  assignee,  but  to  be  confined,  to 
the  case  of  a  lessee,  (a) 

By  the  statute  66  Geo,  III.  e.  50,(6)  it  is  provided  that  ^no 
^  assignee  of  any  bankrupt  or  any  insolvent  debtor^s  estate,  nor 
^  any  assignee  under  any  bill  of  sale,  nor  any  purchaser  of  the 
^  goods,  chattels,  stock,  or  crop  of  any  person,  or  persons  engaged 
^  in  husbandry  on  any  lands  let  to  farm,  shall  take^.use,  or  dispose 
^  of  any  hay,  straw,  grass  or  grasses,  turnips,  or  other  roots,  or 
^  any  other  produce  of  such  lands,  or  any  manure,  comport,  ashes, 
^  seaweed,  or  other  dressings  intended  for  such  lands,  and  being 
^'  thereon  in  any  other  miuiner,  and  for  any  other  purpose  than  .the 
^  tenant  could  have  done."" 

The  above  statute,  though  passed  for  the  purpose  of  general 
good  and  public  benefit,  in  promoting  good  husbandry,  does  not 
extend  to  bind  the  Crown ;  therefore  sales  of  goods  seized  under 
prerogative  process,  are  not  within  it,  and  the  sheriff  must  sell  un^ 
conditionally,  (c) 

Changes  by  Insolvency, — Respecting  the  change  made  in  the  si- 
tuation of  landlord  or  tenant  by  the  insolvency  of  either  of  them, 
it  is  to  be  observed  that  all  interests  in  lands,  and  chattels  real, 
must  be  inserted  in  the  schedule  which  is  to  contain  an  enumeration 
of  the  insolvent  debtor^s  estate  and  effects.  As  to  the  power  of 
the  assignee  over  the  goods,  &c.  of  a  person  engaged  in  husbandry, 
see  the  11th  section  of  the  56  Geo.  3.  r.  50,  in  the  last  para- 
graj^  but  one. 

A  conveyance  to  a  creditor  of  an  insolvent  debtor's  estate  by  the 
derk  of  the  peace  does  not  vest  the  estate  in  such  creditor  by  relar- 


(*)  Yoong  ▼.  Tajlor.   8  Taunt.  315.  9     Moore,  644.  8  Taunt.  584.  S.  C. 
MooTO,  396, S.  C.  5  Barn.  &  Aid.  591 ,  S.  C.        {h)  Section  11. 
in  error,  and  aee  Macdougatl  v.  Paton,  9        (r)  R«nL  v.Osboume,  6Prire,  94. 
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tioB,  dllWF  to  the  Agite  of  tli£  ord«r  or  of  tin'  cnnveyxytx,  but  niLv 
fraoiLlli*  Ktiial  exeviilioD  of  sucb  conveyance  by  tlie  clerk  nf 
pt«W..  Tlkea^re,  such  creditor  cannot  recover  in.  ejecUnent  Vfm^ 
adenuM  Ind  before  the  execution, -.though  after  the  estate 
of .  tlte  imalvent  debtor,  and  the  order  wtu  made  (o  convey  tlMsaBw 
totlK  lOMor.  HiMl  anotlier  dtmite^by  tlw  ^bA.  ut  -ffiip— ^  IM 
lai^Mt  would  hftve  obviated  any  iocoOTauebot  whidl- «MiU  HbV 
•riKniitthis  case  from  the  lessor^*'  ignocaftoe  of'  thnl^BwHilMA 
the  ■arigtimwit  vu  actually  flxeculed.<«)  —■  .-;  tiba'i 

Where  there  ia  a  bond  with  aipenally,  and  a|ip.«  4mA.t$ammi 
naat,  and  the  tenant  takea  the  heoefit  of  an  lonhwt  Aat»>idMi|l 
the  hood  ia  diioha^ed,  be  ia  atill  liable  on  any  Atfiwe-  JhMfikrf 
hiacorenant;  unleM  tpedany  BaTcdhy  the  ■tatHt«,(^  ./lihij^nri 
.'•A  Umor,  .wbope  property  haa  been  aarigned.to.axyB|i!|jf^pri 
aadgoBe-wtderihe  buolTflDt  Debtors''  Aeh,  cannot  qeat  imt9^Kf0 
ctf  land  which  passed  under  the  aMgnmrat,  alflmsi^  ^wtfWiltoJ 
asBgwaa  hpa  never,  taken' poawsaian^  nv-Afty 'pomvapti  W^P* 
baoi  appointed^  ma  the  rent  evcr.bem-kitUidd  frntl 'Alt  If^A 

By  the  Ute  losidvent  Act  (7  G«o.  TV.  o.  ffTfr*  t^.&.Ml^ 
pvoriaon  to  diat  of  the  6  Gso.  IV.  e:,16,«.  "'.ifJ'Uintil'tC 
euoBet^dng  the  inaolveot  from  rent,  covenants,  he,  in  A^laiHto 
agreement  for  a  lease,  and  for  enabling  the  lessor  or  perssn(agMll 
iqg  to  make  such  lease  to  apply  to  the  Court,  prsyii^  tbatitlv 
BMgnee  may  either  accept  the  same,  or  deliver  up  such  \aimM 
agreement,  and  the  possession  of  the  premises.'  ,■*•  - 

Ckiangea  by  death. — The  alteration  that  is  effected  by  the  d«A 
c£  the  landlord  or  tenant  has  reference  to  a  devisee,  oir.  an  exeoalm 
or  adminiBtratpr ;  for  as  to  the  heir,  he  is  out  of  the  questni, « 
such,  with  respect  to  a  chattel  interest. 

By  the  statutes  SS  qnd  S4  H.  8.  c.  1.  «.5.  a  man  maydevMa4 
his  lands,  tenements,  and  hereditaments,  reveraions  and  reuainden 

Therefore,  if  one  devise  a  reversion'  after  an  estate  for  lif^  cc  il 
tul,  and  that  come  to  his  possession,' the  land  passes;  andagenosl 
residuary  clause  in  a  will  carries  a  reversion. 

fa)  Doe  d.  Wliatlej  v.  Telling,  f  Eul's  (r)  Doa  d.  pBlmer  v.  Andrem.  4  Bap 

R.  «57.                   .     .  348,  « C.  i  P.  .W3.  S.  C. 

{*)  Calti-retv.HDoke.I>ai«  98.  Mwki  (rf)  ADtr.p.44S. 
T  l'plo»,7Dunir.&F«it,305.   AnM,W7. 


Ott«t).  ^L]  by  Death,  ^c.     '  *  4»l 

fio^ 'by  a  devise  of  ground-rent  on  leftses  for  years,   the  re- 
version passes.     So  a  bequest  of  ^^  lea^hold  ground-rents  in  S.V 
the  reversionary  leasehold  interest  as  well  a£  the  reserved 

If  one  bequeath  his  indenture  of  lease,  his  whole  estate  in  the 
leue  passeth.  So,  if  a  termor  of  a  house  or  land  bequeath  the  same 
to  B.  without  expressing  how  long  he  should  have  it,  he  shall  have 
the  whole  term  and  number  of  years.  (6) 

Under  a  bequest  of  the  testator^s  interest  in  leaseholds,  a  renewed 
lease  obtained  by  the  executrix  was  held  to  pass,  (c)  But  a  renewed 
tcMB  does  not  pass  under  the  words  ^^  lease  or  premises.**  {d) 

■An  interest  from  year  to  year  is  transmissible  to  representatives 
benefidaUy,  or  as  trustees,  (e) 

'Gf  Deoisees, — A  devisee  of  the  lands  is  entitled  to  all  those 
Dhattel  interests  which-  belong  to  the  heir :  and  in  one  respect  he 
has  an  advantage  to  which  thelieir  is  not  entitled. 
>  'Thus  it  has  been  holden,  that  if  J.  seised  in  fee  of  land  sown,  and 
ilsfisu  it  to  B.  for  life,  remainder  to  C.  in  fee,  and  die  before  sever- 
B.  shall  have  the  emblements,  and  not  the  executor  of  ^.  Or 
If  B.  die  before  severance,  his  executor  shall  not  have  them, 
bait  they  shall  go  to  him  in  remainder.  Or  that  ff  the  devise  be 
oaly-to  A,  and  B.  die  before  severance,  there  his  executor  shall 
have.  them.  (/) 

"'A' devisee  of  the  goods,  stock,  and  moveables,  is  entitled  to 
growing  com  in  preference  both  to  the  devisee  of  the  land,  and  the 
executor.  (/) 

'  A  proviso  in  a  lease  for  twenty-one  years,  that  if  either  of  the 
(taitiea  shall  be  desirous  to  determine  it  in  seven  or  fourteen  years. 
It  diall  be  lawful  for  either  of  them,  his  executors  or  administraiors, 
80  to  do,  upon  twelve  months'"  notice  to  the  other  of  them,  his  heirs^ 
emeeuiors  or  administrators,  extends,  by  reasonable  intendment, 
to  the  devisee  of  the  lessor,  who  was  entitled  to  the  rent  and 
reversion,  {g) 

A  devisee  is  an  assignee  in  law,  and  as  such  is  liable  to  an  action 

(«)  Maundj  v.  Maundy.  2.  Str.   1020.        (e)  James  v.  Dean.  11.  Vo8.391.393. 
KtfB  T.  Laxon.  1.  Br.  R.  76.  (0  Toll.  L.  of  Ex.  &  Ad.  157. 

(6)  Went.  Off.  of  Ex.  «51.  (g)  Hoe  d.  Bamford  v.  llaylejr.  12.  East, 

(r)  James  r.  Dean.  15.  Ves.  236.  464. 
(d)  Slatter  v.  Noton.  16.  Ves.  197.  199. 

(;  (;  2 
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cm  a  covenant  in  a  lease  to  pay  rent,  or  on  any  other  eo^enant.tkst 
runs  with  the  land,  (a) 

As  he  is  liable  to  covenants  that  regard  the  reversioii,  so  it  is 
presumed  he  is  capable  of  maintaining  an  action  for  the  bvdach 
of  such  covenants ;  for  by  the  common  law,  upon  a  covenant  in 
law,  the  assignee  of  the  estate  shall  have  an  action.  (6) 

A  devisee,  therefore,  is  in  the  predicament  of  an  ordinaiy 
assignee,  by  whom  an  action  lies  upon  every  covenant  that  coi^ 
oems  the  land  ;  as  to  pay  rent,  not  to  do  waste,  &c. 

The  devisee  of  the  equity  of  redemption,  (the  legal  estate  being 
in  a  mortgagee,)  is  not  liable  in  covenant  as  assignee  of  all  tlie 
estate,  right,  title,  and  interest  of  the  original  covenantor,  (c) 

An  action  of  covenant  does  not  lie  upon  the  stat  of  3  FF.  and  if. 
c.  14.  against  a  devisee  of  land  to  recover  damages  for  a  breach 
of  covenant  made  by  the  devisor,  but  the  remedy  thereby  given,  is 
confined  to  cases  where  debt  lies,  (d) 

Executors  mid  Administrators, — With  respect  to  executors  and 
administrators,  the  executor  or  administrator  shall  have  by  virtne 
of  his  executorship  or  administration,  all  the  chattels  real  and 
personal  of  the  testator ;  as  well  those  that  are  in  possessiaD,  as 
leases  for  years  of  land,  rent,  common,  or  the  like,  com  growing  or 
cut,  trees  and  grass,  cut  and  severed,  as  also  those  that  an  in 
action,  a.s  ricrht  and  interest  of  execution  ujx>n  judgment*, 
statutes,  &c.  (e) 

So,  the  executor  or  administrator  of  the  lord  shall  have  the  fines 
assessed  ujx)n  the  tenants  U|K)n  their  admittances  in  the  lorti'^ 
time,  (f?) 

So,  if  I  make  a  lease  for  life  rendering  rent,  and  the  rent  is 
beliind,  and  then  I  die ;  in  this  case  tlie  arrearages  of  rent  due  to 
me  in  my  lifetime  shall  go  to  my  executor  or  administrator  in 
the  nature  of  a  chattel,  {e) 

So,  if  a  rent  be  ^i^anted  out  of  land  to  nie  in  fee-simple,  fee-taili 
for  life  or  years,  and  it  Ik?  not  j)aid  to  me  in  my  lifetime,  these 
arrearages  shall  go  to  my  executor  or  administrator,  and  not  to  any 
other,  {(i) 

So,  also,  if  a  parson  have  an  annuity  in  fee  in  right  of  hischunh. 

{a)  Holford  v.  Hatclj.  Doui,'.  \\V.^-\.  mm'.  «.  Ka.st.  407. 

{//)  Com.  Dij^.Tit.  Covoiiiint.  (H.  ■^,)  i^,i)  W  ilsoii  v.  Kimblev.  7.  J>i*t.  t-.'H. 

(r)'ni««  Msivor,  c\r.  of  ('uHisli^  v.  Hh-         (<-)  Shon.  Touch.  -kiS. 


okI  kbe  behind  and  the  parson  die:  in  this  case  the  executin*  or 
administrator,  not  the  successor  of  the  parsofi,  •shall  have  the 
arfearages.  (a) 

^''•U  I  be  seised  of  land  and  possessed  of  a  flock  of  eatde,  and  let  it 
ID  Imother  for  years,  and  he  covenant  by  the  lease  to  pay  me  and 
my  wife,  our  hein  and  assigns;  100/.  per  arm.  during  the  term  ;  in 
tUui  isase,  after  my  death,  and  my  wife  surviving  me,  her  executor 
oradministrator,  sOnd  not  my  heir,  shall  have  this  payment,  (a) 

So,  if  one  make  me  a  lease  of  land  first  for  years,  and  then  giant 
me  <he  trees  for  a  number  of  years,  to  begin  after  the  end  of  the 
Mrnto  of  the  land ;  I  have  the  trees  in  the  nature  of  a  chattel,  and 
if  I  dSe^  my  executor  or  administrator  shall  have  them,  (a) 
\i  Soy  if  a  lease  for  years  of  land  be  granted  to  me  and  my  heirs^  or 
to  me  and  my  successors,  and  I  die ;  my  executor  or  adnmistrator, 
and  not  my  heir,  shall  have  the  term,  (a) 

The  same  law  is,  if  a  covenant  or  an  obligation  be  made  to  me 
mdjny  heirs:  for  in  these  cases,  this  is  still  a  chattel  in  me  that 
■haU  go  to  my  executor  or  administrator ;  and  he  only  shall  take 
advantage  of  it :  and  if  my  heir  or  successor  happen  to  get  the  deed, 
the  executor  or  administrator  may  recover  it  from  him.  (a) 

If  a  lease  be  made  to  me  for  twenty  years,  without  naming  ny 
executors  or  administrators  or  assigns ;  in  this  case,  if  I  die,  my 
executor  and  administrator,  notwithstanding,  shall  have  it  during 
the  term.  (6) 

.<'So^  if  a  lease  for  years  be  made  to  a  bishop  and  his  successors, 
and,  he  die,  his  executor  or  administrator,  not  his  successor,  shall 
have  it  (b) 

If  the  lessee  for  life  make  a  lease  for  years  absolutely,  this  in  law 
mm  lease  for  so  many  years  if  the  life  so  long  live,  and  shall  go  to 
Ae  executor  or  administrator  after  his  death,  (b) 

In  the  case  of  a  tenancy  from  year  to  year  as  long  as  both  parties 
if  the  tenant  die  intestate,  his  administrator  has  the  same 
in  the  land  which  his  intestate  had :  for  whatever  chattel 
'the  intestate  had  must  vest  in  his  administrator  as  his  legal  repre- 
sentative, (c) 

An  executor  of  a  lessor,  tenant  from  year  to  year,  may  declare 

(«)  Shep.  Touch.  469.  (c)  Doe  d.  Shora  v.  Porter.  3.  T.  R.  IX 

{h)  Ibid.  470.  James  t.  Detin.  1 1  Ves.  391,  393, 


4Sil  Of  CUItnguMiffemng         \Ql^^^\ 

fbrW%MKh  ofi  ovFtoabti  io!  a/lenc^  granted'  by  the  Idaaorv  though 
the  breach  was  oofamiitledi after  the  leeaor^s  death;  (o)     •  I* 

^(^'ITiddliM  died  inttttttte,  m  pometsioo  of  certain  praaiiie8..i/HiB 
^t3li0#i  lifter  continuing  to  occupy  for  Bereral  yearsy  paying  tenlito 
tin^laiidloidj  inanieB  a  aecood  time^  and  her  husbuid  enteoi  jmo 
pijeMliliini;  and  pays  rent  lor  seyend  years  to  the  landkund,  and^ 
upon  the  death  of  the  wife^  the  personal  representative  of  the  first 
hurfbMd  obtains  administratian  of  his  estate  and  effects^  end  brings 
qtMnnint  to. evict  the  second  husband:  it  was  held  that  the  action 
was  maintainable  without  giving  a  formal  notice  to  quit  (6) 
««i<Thft'Charterb  and  evidences  that  concenrany  of  my  chattels  which 
my  executor  or  administrator  is  to  have,  shall  go  with  thesanoie 
^tfhfcliiels."^"8o  also  any  charters' whatsoever,  if  they  be  pledged  to 
ilbe.lhr  4Boney,  diall  go  to  my  executor  or  administralor  until  the 
VMUey  be  paid  (c)  iv 

f'J^le^se  whkh  bdkmged  to  an  intestate,  upon  which  a  paiitgr  has 
44ie»oii*lioeonntof  which  he  retains  it  in  his  hands,  is  nevorthdess 
<nfifae>dapsldered  as  assets  in  the  hands  of  the  administralocy  who 
Jnppo^ef  to  rtdeem  it  (d)  •    :.   m><(>i>i 

M  ^SfBtdKeeutor  or  administrator  shall  not  have  the  graasand  fnses 
gnfMogiiOii'the.gnmnd,  no  more  than  the  soil  or  ground  itsdf 
MKrsonitbiiy  grow.  («)  .  '  .    i 

hrj^MMier '  is  a9  administrator  or  executor  entitled  to  pales,  waHs, 
:«bllM^>fish;in  ponds,  deer,  or  conies  in  parks,  pigecms  in  pigeon- 
jUtases,  or  the  like,  (e) 

^fiU'r!^  'l^**®  he  made  for  life  or  years,  of  land,  whereon  a  house  is 

standing,  or  timber  is  growing,  and  the  house  is  prostrate  or  the 

ilAoiber  is  cut  or  fallen*  down ;  (by  whomsoever,  or  by  what  means 

/abetar  it  be;)  the  materials  of  this  house  and  this  timber  areoiow 

rbemae  a  chattel :  and  therefore,  if  the  lease  be  without  impeach- 

'iMHit  of  waste,  it  shall  go  to  the  lessee,  and  after  his  death  to  his 

executor  or  administrator ;  but  if  the  lease  be  otherwise,  it  dball 

^  ito  the  lessor,  and  after  his  death  to  his  executor  or  adminis- 

'  tratar.-f-*-But»  if  the  timber  be  cut  for  reparation  only,  or  the  lessee 

will  employ  the  materials  of  the  house  to  build  it  again,  and  the 


i*      .    -i  -J 


(a)  Mackaj  v.  Mackreth.  2.  Chet.  Rep.  (r)  Shep.  Touch,  469. 

461.    3.  Durnf.  &  East.  13.  S.  C.  cited.  (<i)  Vincents.  Sharp.  2.  Stark.  507. 

(6)  Tfc9  ▼.  Bradbary.  9.  Dow!.  &  Ryl.  (e)  Shep.  Touch.  169. 
706. 


(Shi&p.  XII:]  bylkaih.^c.  455 

he4He"eQntinue,  it  may  be  so  emplqyed,  and  then  the  executor  or 
■dministrator  of  the  lessor  may  not  take  it  (a) 

An  executor  or  administrator  regula^rly  shaH  charge -others  for 
mj  debt  or  duty  due  to  the  deceased,,  as  the  deceased  himself 
whight  have  done ;  and  the  same  actions  which  the  deceased  inight 
htsfe  had,  the  same  actions  for  die  most  part  the  executor  or 
■fiitiiiHfttTatnr  may  have  also.  (6) 

. 'Therefore,  he  may  liaye  an  action  of  account,  upcxi  the  case,  or 
■iWiiiipgj/,  for  use  add  occupation  of  his  testator^s  or  the  intestate^s 
premises,  (b) 
'  SOf  an  action  of  ejectment  will  lie  by  die  executor  or  adminis- 
MHor  for  an  ejectment  of  the  testator  out  of  a  term.<6) 
■'*  An  action  of  debt  also,  for  rent  behind  in  the  lifetime  of  the 
^heeaacd,  may  be  brought  by  his  executor  or  administrator ;  (6) 
for  if  any  rent  or  arrearages  of  rent  be  due  to  me  upon  a  grant 
$^  lent  out  of  my  land  to  me,  or  reservation  of  rent  upon  any 
ssfaite  made  by  me  of  land;  in  these  cases,  my  executor  or  ad- 
dillliatrator  may  have  an  action  of  debt  for  this  rent,  or  he  may 
distrain  for  it,  so  long  as  the  land  that  is-  chargeable  with  the  rant, 
■sd  dut  of  which  it  issues,  is  in  his  possessicm  that  ought  to  pay  it, 
br  In  die  possession  of  any  one  that  claims  by  or  under  him.  (6) 

If  a  stranger  receive  rent  due  to  the  testator  in  his  lifetimei  and 
ilkerwards,  by  desire  of  the  tenant  in  possession,  pays  the  demand 
of  ground  rent,  due  at  the  same  time,  for  the  same  premises,  he 
may  deduct  such  payment  in  an  action  by  the  executor  for  the 
rents  received.  But  not  a  payment  of  ground  rent  arising  after 
the  death  of  the  testator,  (c) 

'"  As  an  executor  or  administrator  shall  regularly  charge  others  for 
■ny  debt  or  duty  due  to  the  deceased,  so  shall  he  be  charged  by 
oAers  for  any  debt  or  duty  due  from  the  deceased,  as  the  deceased 
himself  might  have  been  charged  in  his  lifetime,  so  far  forth  as  he 
hilth  any  of  the  estate  of  the  deceased  to  discharge  the  same,  (jb) 

Therefore,  if  a  lease  for  years  be  made  rendering  rent,  and  the 
rent  be  behind,  and  the  lessee  die ;  in  this  case  the  executor  or 
administrator  of  the  lessee  shall  be  charged  for  this  rent,  (d) 

So,  also,  if  a  lessee  for  years  assign  over  his  interest  and  die,  his 

(a)  Shep.  Touch.  471.  (c)  Wilkinson  v.  C«wood.  3.  Anstr,  d05. 

(ft)  Ibid.  481.  (d)  Shep.  Touch.  483. 
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0aJibiibt<Uir>«tk^ditiMw  -be  ofaarged  "Mtb  flw  atgAuyes 

bdbfi^tbe«Bngiiinenty  butikA  with  any  of  the  anreurage»  duelJtfar 
diiiia^ipimciit;  (a) 

fiSBor j£  the  teilator  die  in  powession  of  a  tenn  for  yean,  it  shaM 
vrit,.' as  before  mentioned,  in  the  executor;  and  although  it  be 
w|iriii:.ikithing  he  cannot  waive  it,  for  he  must  renounce  th^ 
efldsoutarahip  t»  toto^  or  not  at  alL  (6)  But  this  is  to  be  under- 
stood only  where  the  executor  has  assets,  for  he  may  relinquidi  the 
Icaae^  if  the  property  be  insufficient  to  pay  the  rent ;  but  in  case 
there  ai^  assets  to  bear  the  loss  for  some  years,  though  not  during 
the  vdiole  term,  it  seems  the  executor  is  bound  to  continue  tenant 
till  the  fund  is  exhausted,  when,  on  giving  notice  to  the  lessor j  he 
XB^  'waive  the  possession.'  If,  however,  he  enter  on  the  demised 
premises,  as  by  his  office  he  is  bound  to  do,  the  lessor  may  charge 
him.by  action  of  debt  as  assignee  in  the  dAet  and  deiinei  for  the 
rerit  incurred  subsequent  to  his  entry,  (c) 

ytlS  the  profits  of  the  land  exceed  the  amount  of  the  rent,  as  the 
lum'plrimd  facie  supposes,  such  of  the  profits  as  are  sufficient  to 
make  up  the  rent  shall  be  appropriated  to  the  payment  of  the 
'  leutoy  and  cannot  be  applied  to  any  other  purpose.  Thereforeyiif 
inl  Micfa  case  thelessor  bring  an  action  against  the  executor,  for  tke- 
rmtjhe  cannot  plead  plene  administraviiy  for  that  plea  would 
confess  a  misapplication  of  the  profits ;  since  no  other  payment  ool 
of  them  can  be  justified  till  the  rent  be  answered,  (d) 

'  On  the  other  hand,  the  profits  of  the  land  may  be  inadequate  to 
the  rent  In  a  variety  of  cases,  they  may  be  easily  supposed 
insufficient  for  a  given  period,  although  the  lease  may  on  the 
whole  be  beneficial :  as  in  respect  to  rent  for  the  occupation  of 
premises  from  Michaelmas  to  Lady  Day  especially,  where  almoet 
the  whole  profit  is  taken  in  the  summer ;  as  in  the  case  of  a  lease 
of  tithes,  or  of  meadow  grounds,  which  are  usually  flooded  in  the 
whiter.  So,  the  profits  for  a  series  of  years  may  be  less  than  the 
amount  of  the  rent,  although  the  lease  for  the  whole  term  may  be 
of  no  small  value ;  as  in  the  case  of  a  lease  of  woods,  which  wjte 
fellable  only  once  in  eight  or  nine  years,  and  the  felling  has  beat 
very  recent,  (d) 

(rt)  Shap.  Touch.  4tKJ.  ^r)  Went.  Off.  of  Kx.  120. 

(/;)  Toll.  L.  of  Ex.  &  Ad.  109.  'y,i^  Toll  L.  of  Ex.  6c  Ad.  t»2(). 


''i».lh99e  and  the  like  iastancoi,  thet;ex^siutortiar4ptiso9alljr>liaUett 
odhfTita  the  extent  of  tha  profiti^  and  for:  9uch  pvoportkmLjofflItt; 
rent  as  shall  exceed  the  profits,  is  chargeable  merely  in.ihe.Qapaeit)^  • 
df/esMUtor,  cff,  in  otha*  words,  as  far  only  ad  he  has  assets  ;!tai]idiin 
aiith'case,  to  an  action  brought  by  the  lasscxr  against  him  in.the 
tUket  and  deUnet^  he  must  disclose  the  matter  by  special  pleadkigy 
and  furay  judgment  whether  he  shall  be  charged  otherwise  than.  in. 
tlieidc^me^  only,  for  more  than  the  actual  profits*  (a)  .  •  »^ 

"Thus,  the  profits  of  the  land  are  to  be  applied  by  the  executOTy^XB 
the  first  place,  to  the  discharge  of  the  rent,  and  if  that  fund-  piove 
insufficient,  the  residue  of  the  rent  is  payable  out  of-  the  general 
assets,  aaad  stands  on  the  same  footing  with  other  debts  by  specialtyi; 
and  this  whedier  the  rent  reserved  be  by  lease,  in  writing,  or^by 
parol,  (a) 

But  an  executor  or  administrator  shall  not  charge  another,  ov 
have  any  action  against  him  for  a  personal  wrong  done  to:  iher 
testator,  when  the  wrong  done  to  his  person  or  that  which  is  liis^is 
of  that  nature  for  which  damages  only  are  to  be  recovered;  ih^n^ 
fori^  an  executor  or  administrator  cannot  sue  another  for'a  treqoiBa< 
done  to  him  in  his  cattle,  grass,.or  com,  or  for  waste  done  hychiat 
tenlant  in  his  lands ;  for  these  are  said  to  be  personal  actions  iwUcb^ 
die  wi A  the  person,  according  to  the  rule,  acHo  peraonaUs  moriiuw' 
cttm  persona,  (b)  -  .hio; 

So,  an  executor  or  administrator  shall  not  be  charged  ibir.ilny. 
personal  wrong  done  by  the  deceased,  and  therefore  no  action  oUy 
hb  brought  against  him  for  any  such  cause ;  as  for  cutting  ^owal  ^ 
trees,  or  for  suffering  his  cattle  to  eat  up  die  plaintifiTs  grass*  (&)i>r 

But  an  action  for  use  and  occupation  by  the  deceased  may..b&'' 
maintained  against  his  executor  or  administrator.  :  *(•  I 

Where  A.  as  administrator  of  £.,  the  lessee  of  certain  premises^^ ' 
took  possession  of  them  on  B.'*s  death,  but  paid  no  rent,  and;  tfie 
premises  proved  to  be  unproductive,  and  after  eight  months  ^j^.- 
made  a  verbal  ofier  to  the  lessor  to  surrender  them,  it  was  helditihaiti 
assumpsit  against  A.  in  his  own  right  for  use  and  oocupatum  altert^ 
the  decease  of  B.  was  not  maintainaUe.  (e)  .  m'  i' 

Touching  the  cases  in  which  executors  or  administrators  ure  b£* 


(a)  Toll,  L.  of  £x.  &  Ad.  iiSO.  (c)  Remnant  v.  Bremridg9»8Taiiirt.lt91. 

(6)  Shep.  Touch.  483-4.  ii  Moore,  94.  S.  C. 


fMMd'byitfiroiivewmte'iiuufeby^tiriftl  f|riMa^tf  ^ 
intestates.  Anactioafar  tlui  bMKdfriof  «dMMit4^ 
eeased'^lW'fdr  an  exeoutor  or  adnifaiitrrtflry  «(>  CavtSMiiadifeiliil 
tmlDni  in  the  lifetuneaf  the  testator,  di»flBtt^«toiv*aDA*dMlMWl 
orassigiiee,  shall  have  the  actiaB  of  cofennit»(a)ioldHij(^fti^Ml 
said)  it  imeiicoveoant  real,  (aa  to  use  tlw  land  in^iiii 
miouMr,)  which  runs  with  the  land ;  snil  fho  ilaanagiia  sImB  li 
oovwed  by  the  ezeeutor,  though  not  nsmedy  m  he 
soito  the  testator.  (6)  i^jp iiuu 

Yet  where  the  lessee  covemmted  to  npair)  aad  to  faMV-Jkn^"^ 
fliSses  hi  Mpair,  it  was  hdd  (in  a  case  Jkog  prior 'to  tkst  bsla^iiM 
ftosa  Eup.  N.  P.)  that  the  heir  shoddiumaiiiolMv 
this^  Aoa^  not  named :  fiir  it  was  a  covenant  wUsh. 
estates^  and  so  should  go  with  the  rerersion  to  litt.heifLf^^idrfllBrf 
u:  Tho  dislinctioD  taken  (if  any  subaafc)  i»  psrhi^  fay dbMpiMi 
one  ii^ury  Hot  savouring  of  waste^  and  the  other.siinoadh|§  litalifil 
fgte  ilpuiediea  <{ir  waste  rqpMfd  the  te^^mmm^  mA  *1^ta^9$mHdBd^ 
dmrfasir;  or  it  may  be  that  the  remedf  Ar  brfanfthVai< 
n^pair  is  given  to  the  heir,  because  hia  penonal 
aienoe  an  wXanA^eA  by  such  a  breach^  which 
deceased;  vdiereas  a  covenant  to  use  land  in  «  Hi 
nMHUieiV  ^anA  to  kaive  it  in  such  condition,  regards  rather 
interest  than  the  personal  comfort  of  the  covenantee.  *   '•   i->'> 

A  declaration  in  covenant,  at  the  suit  of  the  executor  of  a  tenur, 
for  a  breach  of  covenant  after  the  death  of  the  termor,  should  Hite 
the  termor^s  interest  and  title  in  the  premises ;  and  where  a  dedi- 
ration  stated  that  A*  B.  demised  premises  to  the  testator  of  theplsBi' 
tiff,  (viz.  die  termor,  without  stating  that  A.  B.  was  seised  in  fte^ 
or  of  any  other  estate,)  and  that  the  plaintiff^s  testator  demised 
them  to  C  Z>.,  and  stated  a  breach  of  covenant  after  plaintiff^s  tes- 
tator^s  death,  it  was  held  bad.  (d)     -^ 

Executors  shall  also  have  a  writ  of  covenant  of  a  covenant  msie 
to  their  ancestors  for  a  personal  thing.  Yet  according  to  The  Tcmeh- 
stone  where  the  covenant  is  but  personal,  as  where  one  makesaksse 
for  years,  and  the  lessor  covenants  to  pay  the  quit-rents,  but  he  does 

(a)  Shep.  Touch.481.     Lucj  v.  Leving-  141. 

ton,  2  r^v.  26.   1  Vent.  175.  S.C.  (d)  Mackay  v.  Mackreth,  t  Cbit.  Bip. 

{h)  Eap.  N.  P.  295.  461.    1  Wms.  Saund.  112.  n.       1  OA 

(r)  rx)ughor  v.  Williams,  2  Lev.  92.  S.C.  121,  2. 
Skinner,  305.  Vivian  v.  Campion,  1  Salk. 
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Hi  say  during  the  term,  by  this  it  seems  the  executor  or  tdmini. 
•ferator  of  the  lessor  shall  not  be  charged,  (a) 

.  If  the  lessor  covenant  with  the  lessee  to  make  him  a  new  lease  at 
tlie  •end  dl  his  term,  and  the  lessee  die,  his  executor  may  have  cove* 
unt  on  this,  though  not  named.  (&) 

Executors  or  administrators  who  come  to  any  term  of  lands  or  te- 
nements; as  such,  are  bound  by  the  covenants  which  run  with  the 
esta(te^  as  belonging  to  the  personal  property  of  die  testator  or  intes- 
tate, (c) 

An  agreement  to  assign  a  lease  is  good  against  an  executrix,  (d) 
.  Where  lands  come  to  an  executor  -or  administrator,  he  may  be 
charged  for  a  breach  in  his  own  time,  as  for  non-payment  of  rout, 
Qt-irith  an  action  for  covenant,  either  in  that  right  or  as  assignee'; 
but  there  is  this  difference,  {e)  If  declared  against  as  asssgnee,  he 
w  chargeable  as  ter-tenant,  or  one  who  hath  die  actual  possession  of 
Hm  land,  and  the  judgment  is  de  bonis  propriia.  (/)  But  if  the  ac- 
be  brought  against  him  as  executor  or  administrator,  the  judg- 
ahall  be  de  bonis  testatoris,  even  where  the  breach  has  been 
aaaBmitted  in  his  own  time,  as  for  repairs,  &c. ;  for  it  is  the  testa^ 
tttTs  covenant  which  binds  the  executor,  as  representing  him,  and  he 
thctoelbre  must  be  sued  by  that  name,  (g) 

'i*n  Covenant  lies  by  the  lessor  against  the  administrator  of  the  assig- 
nee of  the  lessee,  against  whom  he  may  declare  as  assignee,  for 
fanach  of  a  covenant  that  runs  with  the  land.  (A) 
:  .:If  a  covenant  by  two  lessees  be  joint  and  several,  it  shall  bind  the 
tors  of  the  deceased  lessee,  even  though  he  died  before  the  term 
[cneed,  and  the  whole  term,  interest  and  benefit  survive  to  the 
odier  lessee,  (t) 

,  ^J£m  man  covenant  for  himself  only  to  pay  money,  build  a  house, 
iam  quiet  enjoying,  or  the  like,  and  he  doth  not  say  in  the  covenant 
'^his  executors  and  administrators,'"  yet  hereby  his  executors  and  ad- 
are  bound  and  shall  be  charged,  {k) 


(«)  Fite.  Nat.  Bmv.  145.  (D.)    Bro.  tit.  {c)  Collins  v.  Thoroughgood,  Hob.  188. 

CdVensnt,  If.    Shop.  Touch.  482.  (d)  Smith  v.  Watson,  Bonb^  55. 

.<«)  Hjde  ▼.  Skinner,  2  P.  Wms.  196  ;  (e)  Ljddall  ▼.  Donlapp,  1  Wils.  4. 

and  lee  Brydges  v.  Hitchcock,  i  Bro.  P.C.  (/)  Tilnej  ▼.  Norris,  1  Salk.  309. 

591U    Furnival  v.  Crew,  5  Atk.  83.    Rus*  (g)  Bridgman  v.  Lightfoot,  Cro.  Jac. 67 1 . 

^w,  Darwin,    «  Bro.  C.  C.  639.  (?i.)  (A)  Bull.  N.  P.  159.    Esp.  N.P.290. 

Coofce  ▼.  Booth,  Cowp.  819.     Tritton  v.  (i)  Enys  v.  Donnitliome,  2  Burr.  1190. 

Foot,  3  Bra.  C.  C.  636.  ( k  )  Shep.  Touch.  178. 


i 


^\f»mimt»A^  omitting  other  wordsy  it  aeems  in  this  cue  h^d^, 

;i:i3uit  itpoa  iiieoveiiant  initiUe^ym  jMitm/af.iMiM^^ 

.will iiotiilie  flgunst m exeeutoftCd)        i  <o  vi. at  /<J  /nq  at  SiaeOan 
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Section  I.     Landlord's  Remedy  for  RcfU  by  Distr^. 

Of  the  various  remedies  which  the  law  affords  to  the  lundldM  Cfr 
the  recovery  of  rent  from  his  tenant,  that  by  distress,  as  bein^lbe 
most  ancient,  and  one  most  summary  in  its  nature,  and  JthyftHlR 
most  commonly  resorted  to,  first  claims  our  considemtion.— i^)y^ 
commended,  in  preference  to  others,  by  Lord  CokCf  as  di(*'li^ 
plain  and  certain;  and  the  statute  2  W.  3.  sess.  1.  c.  5.  rea^j^llak 
it  as  "  the  most  ordinary  and  ready  way  for  recovery  of  aiSSlft 
forrent.^(6)  -^'■'^^ 

Distress^  what — ^A  distress,  districtio^  is  the  taking  of  apersoml 
chattel  out  of  the  possession  of  the  wrong-doer  into  the  Qus/boijioi 
the  party  injured,  to  procure  a  satisfaction  for  the  wrong  eotoniit* 

(«)  Shep.  Touch.  178.  {h)  Co.  Lit.  168.  k. 
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-tcii  ^The  thing  itself  taken  by  this  process  is  also  ft«c}iientljr  called 
tf  diiitFeflB.  (a) 

•^'Lteifbr  what. — ^A  distress  is  not  an  action,  but  a  remedy  with^ 
out  suit,  &c.,  and  was  a  remedy  given  to  the  lord,  to  recover  the 
j^mt  oar  services  which  the  tenant  had  obliged  himself  by  his  feudal 
contract  to  pay  by  way  of  retribution  for  his  farm ;  for  rent  is  con- 
sidered as  a  retribution  for  the  land,  and  is  therefore  payable  to 
those  who  would  otherwise  have  had  the  land,  {b) 

For  all  services  a  distress  may  be  made  of  common  right ;  for  dis- 
tresses were  incident  by  the  common  law  to  every  rent-service,  and 
bf  particular  reservation  to  rent-charges  also,  but  not  to  rent«seck, 
till  the  Stat.  4  &  S.  c.  ^.  extended  the  same  remedy  to  all  rents 
alike^  and  thereby  in  effect  abolished  all  material  distinction  between 
tliein»(c) 

So  that  now  we  may  lay  it  down  as  an  universal  principle,  that  a 
dhtress  may  be  taken  for  any  kind  of  rent  in  arrear ;  (d)  the  deten- 
tion whereof  beyond  the  day  of  payment  is  an  injury  to  him  that  is 
^titled  to  receive  it.  {e) 

'  A  (3istress  may  be  made  not  only  for  the  rent  of  lands  and  houses, 
but  also  for  the  rent  of  any  part  of  a  house,  as  a  single  room  en* 
apartment  therein  if  it  be  the  subject  of  a  particular  demise.  And 
Ma  if  such  an  apartment  be  let  furnished,  a  distress  may  be  made 
for  the  whole  rent  reserved,  because  in  contemplation  of  law  it  issues 
whcdly  out  of  that  part  of  the  demised  premises  which  belongs  to 
the  realty.  (/) 

Bnt  a  landlord  has  no  right  to  distrain  for  double  rent  upon  a 
ifj^pefUy •  tenant  who  holds  over  after  a  notice  to  quit,  (g) 
,^l,A^inclosure  act  directed,  that  in  lieu  of  tithes,  a  com  rent 
^pfpild  be  payable  to  the  impropriator  and  vicar  by  the  person  hav- 
iqg^^e  possession  and  occupation  of  the  lands.  •  Part  of  the  lands 
fjff^fMed  were  uncultivated  and  untenanted  for  some  years,  during 
Hj^lf^  time  the  owner  lived  on  another  estate.  He  afterwards  de- 
iffb^d  them  to  a  tenant,  who  entered  and  occupied :  it  was  held, 
first,  that  the  com  rents  were  due  for  the  time  during  which  the 

(•)  3  Bl.  Com.  6.  (/)    Nei^Tnan  v.  Anderton,  2  New  Rep. 

' XM^WSb. L.  of Di«.  1.    Co.  Lit.  n.  1.  P. C. «24.    Brad,  on  Ditt.  26-104.    F«e- 

I'M^Gm^'  Dig.  tit.  Distrees.  (A.  1.)  well  v.  Dickenson.  6 Barn.  IcCm.  t5U 

(d)  Oilb.  Dist.  6.  7.  (g)  Sullivan  v.  Bishop,  2  C.Ac  P.  359. 

(jt)  4  Bl.  Com.  6. 


qft)a'fitMf^fikt'''\       [Ch^yJOK 


landlord  was  li«dly  ID  the  pcMMHOD  of  th»  ltfid%>w4ft  *MMHkt 
to  dw  bunlou  tmpowd  hy  tbe  ibitulte,  nri  tiitt  ttalNHkvAg 
in  under  him  was  liable  to  be  distrained  i^OBi  te  4immUmtt$ 

rtBLim)  "."•  ^i'-rtqfA 

.  pB»he  of  tond*  to  J.  tor  life,  Mnuundet  to  J.  ia  fc»  ^IIP<|' 
and  chafed  with  the  payment  of  !KU:  a  jMr  to  <!X'.llf4lllilgt# 
lif^  to  be  paid  by  ^.  aa  kmg  as  ihe  dywld  liv«;-  rili 'lAi^  %toifr 
ceme  to  be  paid  by  A :  bdd,  a  diaige  on  tibe  had  ftjI'wiBlftfWlP 
Mi^t  difltrain.  (6)  ..(.jju  .  lud  dB» 

Sut  a  landkffd  baa  no  right  to  distraa^  ankw  tteie'M  WfllMli^ 
doaiie  to  the  tenant,  at  a  fixed  rent;  md  tibeKfiM{"«talM>d4MlV 
was  in  poMc—ioo,  under-  a  memonntiuiti  (if  n,^reenient  to  let  <tt 
leaae,  with  •  'purchaaing  clause,  fbr  twenty-one  yeoK,  at  Ihebd 
clear  Taut  ef  6S^,  the  tenant  to  enter  any  time  oti  or  before  a  partt' 
olihr  day :  it  was  bdd  that  dns  only  amuunted  to  an  agrecanent  fti^ 
•  future  baae,  and  that  no  lease  having  been  executed,  and  nt)  iMf 
subaeqnntly  paid,  tbe  landlord  was  not  entitled  to  distrain.  i[<^'" 
'  I  'Vba  only  remedy  in  auoh  m  case  ia  by  an  action  for  use  and  octii^' 


i"So  in  another  case  where  under  an  agreem^t  for  a  lease  Bt8  t«r- 
tatB  tent  the  t«iant  was  let  into  poaseasion  bdRse  the'WiiJl  MNV 
euted;  it  was  held  that  the  lessor  could  not,  duiit^  iM'Ifitt'^^d? 
distrain  foi  rent ;  for  there  was  no  demise  express  or  tntiliedl  f^*'- 

Plaintiff,  who  had  entered  on  premises  under  an  agracttent  (dtt 
lease,  admitted  a  charge  of  half  a  year's  rent,  in  an  account  betdM' 
him  and  his  landlord :  held,  that  this  constituted  him  a  teauA^t/tm 
year  to  year,  and  liable  to  distress.  («)  '  - ' 

But  where  plaintiff  entered  a  farm  under  an  oral  agreement  lafi 
lease  for  ten  years ;  though  the  time  of  paying  rent  was  settUd,  ll 
did  not  appear  what  was  the  amount  to  be  paid ;  the  leaae  was  neVff 
executed;  but  plaintiff  occupied  according  to  thetenns  aflbfpili- 
posed  lease,  and  paid  a  certain  rent  for  two  years :  held,  that  ^ 
lessor  might  distrain,  (f)  ■'" 

Where  the  occupier  under  an  agreement  for  a  lease  at  a  «ier^ 

(a)  N«wliD|;  T.  Petne,  1  Bu'ii.£i  Crsa.  (d)  Hegan  *.  .lobuoB,  S  TntM-IA 

*ST.     JDowLiRyl,  fitt7.S.C.  (e)  Coi  ». Btut,  5 Biny.  18J.  ■       ■    ': 

(b>Huttei7  v.RobiiMOD,  S  Bia|t:.3!».  (^)  Kmgbtv.BeDMt.  JBi^.Mh 

(t)  Dink  T.  UtuilN.  b  Bsm.  tc  Ald.StS.  ..  , .    . 
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reat,  pays  the  remt^  he  becomes  tenant  from  year  to  year,  on  the 
t«Miis  of  the  agreement,  and  the  landlord  may  distrain,  (a) 
_  The'oonmum  injunction  to  stay  proceedings  at  law  does  not  ex- 
tend to  distress  for  rent.  (5) 

A  special  injunction  to  restrain  a  defendant  from  distraining,  will 
however  be  granted  before -cms wer,  if  the  defendant  be  in  contempt 
for.  not  having  answered,  {c) 

But  a  lessee  proceeded  against  by  ejectment,  and  who  has  rcceiv- 
e<|k  notice  from  a  claimant  disputing  his  title,  not  to  pay  him  any 
mor^  rent ;  and  has  been  threatened  with  a  distress  by  his  landlord 
if  liejjoes  not;  cannot  sustain  an  injunction  in  equity  to  restrain 
ei^Uifir  5the  ejectment  or  the  distress ;  for  he  is  not  permitted  by  such 
nuBaas  to  bring  his  landlord's  title  into  dispute,  (d) 

..JBjfiWhom  Distress  may  be  mctde, — If  a  person  seised  in  fee  grants 
oat  a  lesser  estate,  saving  the  reversion  of  rent,  or  other  services, 
tlm  Inw  gives  him,,  without  any  express  provision,  remedy  for  such 
^fot  or  services  by  distress,  {e) 

But  fer  a  rent  which  issues  out  of  an  incorporeal  inheritance,  the 
rjfjqenioDer  cannot  distrain ;  as  if  I  have  a  right  of  common  in  ano- 
ther man's  soil,  and  I  grant  it  to  A.  reserving  rent,  if  the  rent  be 
b^l^nd)  I  cannot  distrain  the  beasts  of  A,y  because  that  the  right  of 
qqiqAmon,  which  every  man  has,  runs  through  the  whole  common.—- 
1^1^  king  however  is  an  exception  to  this  rule,  for  he  by  his  prero- 
gatiii;e  can  distrain  upon  all  the  lands  of  his  lessee. 
.  [^  a  i^oan  cannot  distrain  for  rent  issuing  out  of  tithes^  because 
4bf9r^  ia  no  place  where  the  distress  can  be  taken. 
,,,^. person  who  has  not  the  reversion  cannot  distrain  of  common 
right ;  but  he  may  reserve  to  himself  a  power  of  distraining,  or  the 
Eeii^Kvatioh  may  be  good  to  bind  the  lessee  by  way  of  contract,  for 
tl^e  performance  whereof  the  lessor  may  have  an  action  of  debt,  (e) 
.  Thus,  if  the  assignee  of  a  term  surrender  to  the  original  lessor, 
thcmgh  he  reserve  a  sum  in  gross  to  be  paid  annually,  he  cannot  dis- 
t^fffi  for.  that  or  the  originid  rent,  but  he  may  have  an  action  of  as^ 
mmpsit  for  such  sum  in  gross.  (/) 

JILvowant,  who  had  a  term  which  expired  on  the  11th  of  Novem- 

(«)  Mmi  T.  Lovejoy,  1  Rj.  &M.356.  see  Smith  y.  Target,  2  Anstr.  5S9,  30. 

{ki)  Hofliet  r.  Ring.  1  J. &  W.  394.  Johnson  v.  Atkinson,  3ATMitr.  798. 

(r)  HMUBg  V.  Emnss,  1  Price,  386.  (e)  e  Vae.  Abr.  106. 

{d)  Homsn  ▼.  Moore,  4  Price,  5  ;  ami         (J)  Smith  ▼.  Maplelmck,  1  T.R.  441. 
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far  1896,  let  tile  pKmises  orally  from  the  11th  of  September  to  the 
11th  of  NovenAer  in  that  year  for  27(K.  payable  iminediatdy. 
Hdd  that  this  was  a  lease,  of  which  parol  evidence  might  be  given, 
and  not  an  assignment  requiring  a  writing,  but  that  being  a  demiae 
af  the  whole  of  avowant s  interest,  he  had  no  right  to  distrain,  (a) 

A  landlord  having  treated  an  occupier  of  his  land  as  a  tirespaaser, 
by  serving  him  with  an  ejectment,  cannot  afterwards  distrain  on  hint 
far  rent,  although  the  ejectment  is  directed  against  the  daim  of  a 
third  person  who  comes  in  and  defends  in  lieu  of  the  occupier,  and 
the  occupier  is  aware  of  that  circumstance,  and  is  never  turned  out 
dT  possession,  (b) 

So,  if  a  lessee  for  years  assign  his  term  rendering  rent,  he  cannot 
distrain  for  it  without  a  particular  clause  for  that  purpose,  because 
he  has  no  reversionary  interest ;  the  only  remedy  that  the  assignor 
has,  is  by  an  action  on  his  contract,  (e) 

A.  the  lessee  of  two  farms,  agreed  with  B.  that  he  should  have 
them  during  the  leases ;  B,  to  remain  tenant  to  A,  during  that 
period,  and  at  leaving  the  farms  B,  was  to  be  paid  for  die  fallows 
and  dung.  B.  took  possession  and  paid  one  yearns  rent  to  ^., 
who  afterwards  distrained  for  rent  in  arrear :  the  Court  held  that 
he  was  not  entitled  so  to  do,  as  the  agreement  operated  as  an  ab- 
solute assignment  of  all  A.'^s  interest  in  the  farms,  (d) 

A  termor  who  lets  to  an  under-tenant  cannot,  after  his  term  has 
expired,  distrain  for  rent,  if  the  latter  refuses  to  acknowledge  him 
as  landlord,  although  he  still  retains  the  possession,  (e) 

A  devisee  may  distrain  for  rent  devised  to  him  out  of  the  lands, 
if  the  land  be  charged  with  a  distress,  and  not  otherwise,  {f) 

For  a  rent  granted  for  equality  of  partition  by  one  coparcener  to 
another,  or  for  a  rent  granted  to  a  widow  out  of  lands  whereof  she 
is  dowable  in  lieu  of  dower,  or  for  a  rent  granted  in  lieu  of  lands 
upon  an  exchange,  the  grantee  may  distrain  without  any  provision 
of  the  parties,  though  he  have  no  reversion  ;  the  law  giving  him  a 
distress  in  these  cases,  lest  the  grantee  should  be  without  re- 
medy, (g) 

(a)  Pearce  v.  Corrie,  5  Bing.  24.  8  Taunt.  593.  S.  C.   v.  Cooper,  2  Wils. 

(b)  Bridges  v.  Smith,  .5  Binp.  410.  375. 

(c)«Lev.  80.     Co.  Lit,  292.     Cooper's         (e)  Burne  v.  Ricliardson,  4Taunt.  720. 
case.  2  VVils.  375.  (^f)  Shep.  Touch.  439. 

{fi)  Parmenter  v.  Webber,  2  Moore,  6S6.         (ij)  Co.  Lit.  169. 
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But  if  a  man  gcant  rent  oret  io  aoodiii^  tfaif  i  i»*.  iWgfc  a* 
^iiriedy  he  cannot  diBtrain  for  auch  arrearages^;  befeauM  Aey  4ur«  li^ 
tj^^prant  dyi¥ided£rom  thefinehold^f  the]WQt.:(a^^^^  m?  '':tfr  hb*lt 
^..  If  a  person  enter  upon  ecartaia  premiaea  aul^act  to  the  apfrdbi^ 
tion  of.tlvs  landlord,  who  afbnrwarda  does  notappix»re:;jbut.li|Jhi 
fMlilgce^inent  that  the  tenant  will  pay  aa  advanced  rent^aaaitiftfor 
^  time  J^.bfMl  been  in  poesewioBi  as  linr  the  ftiture»  the  hmiHgwl 
wpd  w4llJ9g  to  let  him  conUnue  in  poaaession :  in  such  eaae^  liilb 
landlord  may  distrain  for  the  advanced  rent  accrued  bdbre'^lfe 
^gc^^ap/fijSii  ^  well  as  for  what  accrues  afterwards,  sucb-i^greeniiM 
giving  liim  the  same  power  by  relation  to  his  tenant^aftrat'andy 
iptOiposaessioa,  as  it  did  to  recover  his  rent  in  future^  (6)  •  i<^ 
.^riS^^l^nvHrtgagee,  after  giving  notice  of  the  mortgage  to  the  teMit 
fa  ypstosdan,  under  a  lease  prior  to  the  mortgage,  may  diBtraM  fik 
the  rent  in  arrear  at  the  time  of  the  notice,  (although  he  wa8'iliil4l4 
ji^\  ap(ual  seisin  of  the  pramses,  or  in  the  receipt  of  the-reiitsWmd 
rpipfitt.at  the  time  it  became  due,)  as  well  as  for  rent  which 'SHt^ 
.%acftW!^  iJ^  such  notice;  the  legal  title  to  the  rentbeii^  in''<tll^ 
mortgagea(c)  -.  '    »  )»na 

;,.,tA  receiver  appointed  by  the  Court  of  Chancery  may  cHstMiii*^ 
nantt  where  he  sees  it  necessary,  and  need  not  apply  first  to^thil; 
court  for  a  particular  order  for  the  purpose ;  because,  as  AatMtot 
nfiver  makes  an  immediate  order,  but  appoints  a  future  day  Ibr  a 
tenant  to  pay,  it  might  be  an  injury  to  the  estate  to  wait  till  liMtt 
time,  as  it  would  give  the  tenant  an  opportunity  to  convey 'Mfc 
goods  off  the  premises  in  the  mean  time,  (d) — If,  however,  tbera  be 
any  doubt  who  has  the  legal  right  to  the  rent,  dien  the  recrfV^ 
should  make  an  application  to  that  court  for  an  order;  as  hediust 
distrain  in  the  name  of  the  person  who  has  that  right.  '  -""'* 

If  a  lease  be  made  by  the  agent  of  a  corporation,  not  under'ttidt 
common  seal,  although  it  may  be  invalid  as  a  lease,  for  wantoP'dUfe 
execution,  yet  if  the  tenant  hold  under  it,  and  pay  rent  to  thfe  bUllff 
of  tbe  corporation,  that  is  sufRdent  to  constitute  a  tenancy  at^Hfik 
from  year  to  year,  and  to  entitle  the  corporation  to  distrain  -fcaf^fSlk 
rent,  (e) 

(a)  OgBera  case,  4  Rep.  49.  Bixon  v.  (d)  Pitt T.Siiowdoii.lAt^ 750. ,|I^es 

Harrison,  Vaugfa.  40.  t.  Hughes,  3  Bro.  Chan.  Cm.  87.  ,  .  \  . 

(6)  M'Leish  v.  Tate,  Cowp.784.  Buck-  (e)  Wood  v.  Tate,  t  New  Rep.  6.^^^ 

lej  ▼.  Tajlor,  S  Damf.  and  East,  600.  247.  Brad,  on  Dist  9j».                ..  -i 

(c)  Moss  V.  Gallimore,  Doug.  278. 
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One  joint-tenant  may  distrain  alone ;  but  then  he  must  avow  in 
his  own  right  and  as  bailiff  to  the  other,  (a) 

One  of  several  joint-tenants  may  sign  a  distress,  if  the  othen  do 
not  forbid  him.  If  they,  when  applied  to,  merely  dedme  to  mi^ 
that  will  not  prevent  him  from  proceeding,  (b) 

One  tenant  in  common  may  distrain  for  his  share  of  the  rent  upoD 
the  terre-tenant  holding  under  him  and  another  tenant  in  oommoB, 
where  such  terre-tenant  has  paid  the  whole  rent  to  the  other  temat 
in  common  after  notice  not  so  to  pay  it.  (e) 

One  of  several  co-heirs  in  gavel  kind  may  distrain  for  rent  due  to 
him  and  his  companions,  without  an  actual  authority  firom  his  eom- 
panions.  (d) 

A  man  may  distrain  cattle  without  any  express  authority,  and  if 
he  obtain  the  assent  of  the  person  in  whose  right  he  did  distrnn, 
his  assent  will  be  as  effectual  as  his  command  could  have  been; 
for  such  assent  shall  have  relation  to  the  time  of  the  diitreH 
taken,  (e) 

By  the  common  law  the  executors  or  administrators  of  a  ma 
seised  of  a  rent-service,  rent-charge,  rent-seek,  or  a  fee-farm,  id  fee- 
simple,  or  fee-tail,  could  not  distrain  for  the  arrearages  incurred  m 
the  lifetime  of  the  owner  of  such  rents. 

It  was,  therefore,  enacted  by  stat.  32  H,  8.  c.  87.  s.  1.  That  the 
executors  and  administrators  of  tenants  in  fee,  fee-tail,  or  for  tennaf 
life,  for  rent-services,  rent-cliarges,  rent-seek,  and  fee^famis,  may 
distrain  upon  the  lands  chargeable  with  the  ])aYment  thereof,  so  long 
as  such  lands  remain  in  the  possession  of  tlie  tenant  wlio  ouglit  to 
have  paid  such  rent  or  fee-farm,  or  of  any  other  person  claiming 
under  him  by  purchase,  gift,  or  descent. 

By  section  3.  of  the  same  statute  it  is  enacted.  That  if  a  man 
have  in  right  of  liis  wife  any  estate  in  fee-simple,  fee-tail,  or  for 
term  of  life,  or  of,  or  in  any  rents  or  fee-fiu-nis,  and  the  same  rents 
or  fee-farms  sliall  be  due  and  unpaid  at  the  death  of  his  wife,  sudi 
husband  may  distrain  for  the  same  arrearages  in  the  same  manner 
as  if  his  wife  had  been  living. 

By  section  4.  it  is  enacted,  That  if  any  person  have  such  rents  or 

(a)  Pullen  v.  Palmer.  2  Mod.  73. ot.  IM).  and  see  Powis  v.  Smith,  5  Bam.  and  AU. 

S.  C.  3  Salk.  207.  8.M).  1  Dowl.  &  Kyi.  490.  S.  C. 

(fc)  Robinson  v.  Hoffman.  3  C.  &  P.  234.  (J)  Leigh  v.  Shepherd.  2  B.  &  Xi,46S.  '^ 

4  Bing.  562.  1  Moore  &  P.  474.  S.  C.  Moore,  297.  S.  C\ 

(r)  Harrison  v.  Barnbj.  o  T.  R.  24().  (r)  2  Leon.  196.  Gilb.  I) if t.  32. 
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fee-farms  for  term  of  life  or  lives  of  other  persons,  he^  his  executors 
or  administrators,  may  distrain  for  arrearages  of  such  rent  incurred 
at  the  death  of  the  cestui  que  vie^  in  the  manner  as  if  such  cestui 
que  vie  had  been  stiU  living. 

This  statute  is  a  remedial  law,  and  extends  to  the  executors  of 
all  tenants  for  life,  as  well  to  those  executors  who  before  the  statute 
were  entitled  to  an  action  of  debt,  as  to  those  who  had  no  remedy 
whatever :  (a)  so  that  Lord  Cok^s  idea  that  the  preamble  concern- 
ing the  executors  and  administrators  of  tenant  for  life  is  to  be  in- 
tended of  tenant  per  outer  vie  so  long  as  cestui  que  vie  lives,  seems 
to  be  too  narrow,  {b) 

■  But  where  a  tenant  for  life  of  a  rent-charge  confessed  a  judgment 
which  was  extended  by  elegit^  and  the  tenant  for  life  djring,  the 
ooDUsee  distrained,  and  in  replevin  avowed  for  the  arrears  incurred 
in  the  lifetime  of  the  tenant  for  life,  upon  demurrer  the  distress  was 
holden  to  be  bad  and  not  warranted  by  the  statute :  first,  because 
the  case  of  the  conusee  is  not  enumerated  in  it ;  secondly,  because 
he  comes  in  in  the  post^  and  not  under  the  tenant  for  life,  (c) 

Neither  is  the  executor  of  a  grantee  of  a  rent-charge  for  divers 
years,  if  he  so  long  live,  within  the  statute,  {d) 

liOrd  Coke  says,  if  a  man  make  a  lease  for  life,  or  a  gift  in  tail 
reserving  rent,  this  is  a  rent-service  within  the  statute ;  from  whence 
it  may  be  ii^erred,  that  he  thought  that  a  rent  reserved  upon  a 
lease  for  years  was  not  within  it,  and  I  apprehend  that  it  is 
not ;  for  the  landlord  is  not  tenant  in  fee,  fee-tail,  or  for  life,  of 
Rich  a  rent,  and  it  is  the  executors  of  such  tenants  only  who  are 
mentioned  in  the  Act.  However,  in  trespass,  where  it  appeared 
that  the  defendant  had  distrained  the  plaintifPs  goods  for  rent  due 
to  his  testator  upon  a  lease  for  years.  Lord  C.  J.  Ijce  held  it  to  be 
within  the  statute,  and  the  defendant  obtained  a  verdict  (d) 

This  statute  does  not  extend  to  copyhold  rents,  but  only  to  rents 
oat  of  free-land,  {e) 

What  things  are  distrainabl€.''^With  respect  to  the  things  which 
may  be  taken  under  this  process,  a  distress  being  anciently  con- 
ridered  merely  as  a  pledge  in  the  hands  of  the  lord  to  compel  the 

(m)  Hoo1t.B«11.  lLd.Ra7m.i72.  S.C.  Harrison,  Vangh.  110.  Pool  v.  Rudd,  S 

3  Sdk.  136.  Sid.  28. 

{k)  Co.  Lit.  163.  b.  (d)  Towel  v.  KiUiok,  BuU.  Ni.  Pri.  57. 

(e)  Pool  T.  Duncombe,  Bull.  Ni.  Pri.  (e)  Appleton  ▼.  Doyley.  Yelr.  1S5. 
57,  Ognera  ciae,  4  Rep.  50,  51.  Dixon  v. 
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tenant  to  perform  the  service  or  duty,  could  not  at  oommoa  law  be 
sold,  but  was  to  be  restored  in  the  same  plight  to  the  owner  when 
such  service  or  duty  was  performed,  and  nothing  could  be  dis- 
trained unless  it  could  be  returned  in  specie  and  undamaged*  It 
follows,  that  money  caxmot  be  distrained  unless  it  be  in  a  \m^ 
for  then  it  may  be  identified ;  (a)  so  milk,  fruit,  &c*  cannot  be 
distrained ;  nor,  till  made  distrainable  by  statute,  could  hay  or 
sheaves  of  com  be  the  subject  of  a  distress,  unless  they  were  in  a 
cart  (6) 

As  to  the  things,  however,  which  may  be  distrained,  or  taken  in 
distress,  we  may  lay  it  down  as  a  general  rule,  that  all  chattels 
personal  are  liable  to  be  distrained,  unless  particularly  protected  or 
exempted,  (c) 

By  Stat.  2  W.  3.  c.  5.  it  is  enacted.  That  it  shall  be  lawful  for 
any,  having  arrear  of  rent,  to  seize  and  secure  any  sheaves  or  cocki 
of  com,  or  com  loose  or  in  the  straw,  or  hay  being  in  any  bam  or 
granary,  or  upon  any  hovel,  stack,  or  rick,  or  otherwise  upon  any 
part  of  the  land  or  ground  charged  with  such  rent,  and  to  lock  up 
or  detain  the  same  in  the  place  where  the  same  shall  be  found,  untfl 
the  same  shall  be  replevied,  or  sold. 

By  Stat.  11  G.  2.  e.  19-  s.  8.  the  landlord  may  take  and  aeiie^  ast 
distress  for  arrears  of  rent,  all  sorts  of  com  and  grass,  hops,  rooUy 
fruits,  pulse,  or  other  product  whatsoever  growing  upon  any  port  of 
the  estate  demised ;  and  tlie  same  may  cut,  gather,  make,  cure, 
carry  and  lay  up,  when  ripe,  in  the  barns,  or  other  proper  place  oft 
the  premises ;  and  if  there  should  be  no  barn  or  other  place  on  the 
premises,  then  in  any  other  bam  or  proper  place  which  he  shall 
procure,  as  near  as  may  be  to  the  premises;  and  in  convenient 
time  appraise,  sell,  or  otherwise  dispose  of  the  same  towards  satis- 
faction of  the  rent  and  of  the  charges  of  such  distress,  appraise- 
ment, and  sale ;  the  appraisement  thereof  to  be  taken,  when  cut, 
gatliercd,  cured,  and  made,  and  not  before :  provided  always  («.  9.) 
that  notice  of  the  place  where  such  distress  shall  be  lodged, 
shall,  in  one  week  after  the  lodging  thereof,  be  given  to  the  tenant, 
or  left  at  the  last  place  of  his  abode ;  and  that  if  the  tenant  shall 
|iay  or  tender  the  arrears  of  rent  and  costs  of  the  distress  before 

(a)  Roll.  Abr.  666.  (II.)  pi.  4.  2  Bnc.     197.  Cooper  ▼.  Pollard,  RoU.  Abr.  666, 7. 
Abr.  109.  Sid.  MO. 

(A)  Gilb.  L.  of  Dist.  3^,  6k-.     1  Jones,         (r)  3  V,\.  Com.  7. 
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die  corn,  &c.  be  cut,  the  distress  shall  cease,  and  the  corn,  be 
delivered  up. 

But  if  growing  com  be  sold  under  9l fieri  facias^  it  cannot  after- 
manda  be  distrained  for  rent,  unless  the  purchaser  aUow  it  to  remain 
on  the  ground  an  unreasonable  time  after  it  is  ripe,  (a) 

TreeS)  shrubs,  and  plants  growing  in  land  which  the  defendant 
had  demised  to  the  plaintiffs  for  a  term,  and  which  they  had  con- 
Verted  into  a  nursery-ground,  and  planted  subsequently  to  the 
dCToise,  are  not  distrainable  by  the  landlord  for  rent  under  the 
11  Grea  2.  c.  19*  s.  8.  as  that  statute  only  applies  to  com  and 
other  products  of  the  land  which  may  become  ripe,  and  are  capable 
of  being  cut  and  laid  up.  (6) 

The  tools  and  utensils  of  a  man'^s  trade  cannot  be  distrained  while 
there  is  any  other  distress  on  the  premises,  or  even  while  they  are  in 
actual  use ;  (c)  therefore  the  axe  of  a  carpenter,  the  books  of  a 
ichalar,  and  the  like,  are  not  distrainable  while  any  other  distress 
cm  be  had,  or  while  they  are  in  actual  ttse.  {d) 

Thus,  in  trover  for  a  stocking-loom  which  had  been  distrained 
lor  rent,  where  it  appeared  that  an  apprentice  was  using  the  loom 
at  the  time  it  was  taken,  the  Court  held  that  it  could  not  legally  be 
taken  while  the  apprentice  was  using  it.  {e) 

But  in  trover  for  three  tape-looms,  where  it  appeared  that  they 
had  been  distrained  for  rent  because  there  was  no  other  sufficient 
Jiatress  upcm  the  premises,  tlie  Court  held  the  distress  good,  as  it 
did  not  appear  that  the  looms  were  in  actual  use  at  the  time  they 
were  taken.  (/) 

Lest  this  rule,  however,  should  be  carried  so  far  as  to  privilege 
the  sheep  of  the  tenant,  and  the  beasts  of  the  plough  (they  being 
die  materials  oS  husbandry,  to  plough  and  manure  the  land,)  and 
by  that  means  the  landlord  be  totally  disappointed  of  the  rents^ 
thia  matter  has  been  settled  by  the  statute  de  districtione  scaccarii^ 

H»  S.  st.  4.  which  is  an  affirmance  of  the  common  law,  and 
that  no  man  shaU  be  distrained  by  the  beasts  of  his  plough 
nr  hia  sheep,  either  by  the  king  or  any  other,  while  there  is 

(«)  Vmowk  ▼.  Purvis.  2  B.  &  B.  362.  {d)  Co.  Lit.  47.  Djer,  312.  2  Inft  132. 

(Mocra,  79.  S.  C.  565.  GUb.  L.  of  DisL  36,  &c. 

{ft)  OmA  ▼•  Gaskarth,  2  Moore,  491.  8  (e)  Simpson    v.    Harcourt,    cited  in  4 

ruoC  431.    S.    C.   Clark  t.  Calvert,  8  Durnf.  and  East,  568. 

'aant.  744. 3  Moore,  96.  S.  C.  (/)  Gorton  v.  Falkener,  4  Durnf.  &  East, 

(r)  Slmpton  ▼•  Hartopp,Willes,5l2.  565. 
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another  sufficient  distress;  unless  indeed  for  damage  feasnit, 
in  which  case  the  thing  that  does  the  trespass  must  make  oompoi- 
sation. 

Note.  In  an  action  on  the  above-mentioned  statute  it  is  not  neces- 
sary to  shew  that  there  was  a  sufficient  distress,  pneiefj  4^  hut  it 
must  come  on  the  other  part,  viz,  to  plead  that  there  was  not  a 
sufficient  distress,  pnetery  (a)  ^.  It  must  be  intended  that  then 
was  cattle  sufficient  at  the  time  of  the  distress,  and  it  is  not  material 
what  was  before  or  after,  (b) 

The  rule  of  the  common  law,  which  exempts  utensils,  tools,  m- 
Btruments  of  husbandry,  &c.  from  distress,  has  been  adjudged  to 
hold  only  as  to  distress  for  rent  arrear,  amerciaments,  (c)  Sec.  not 
for  poor-rates,  &c.  which  are  out  of  present  consideratian,  and  are 
noticed  in  chap.  VIII.  sec.  8. 

The  general  rule  of  law  is,  that  all  things  upon  the  premises  are 
liable  to  the  landlord'^s  distress  for  rent,  whether  they  are  the  eSecta 
of  a  tenant  or  of  a  stranger ;  because  of  the  lien  which  the  landlad 
has  on  them  in  respect  of  the  place  where  the  goods  are  found,  and 
not  in  respect  of  the  person  to  whom  they  belong,  (d) 

But  this  rule  has  many  exceptions  in  favour  of  trade,  to  protect 
the  goods  of  third  persons  which  happen  to  be  upon  the  tenant^ 
premises  in  the  way  of  his  trade ;  therefore  things  sent  to  public 
places  of  trade,  as  cloth  in  a  tailor^s  shop,  yam  in  a  weaver's,  a 
horse  in  a  smith's,  and  the  like,  are  not  distrainable.  (e) 

But  a  gentleman''s  chariot  standing  in  a  coach-house  belonging  to 
a  livery-stable  keeper,  is,  it  seems,  liable  to  a  distress,  (f) 

But  if  a  horse  go  with  yam,  &c.  to  a  weaver,  &c.  or  fetch  ysnii 
from  thence  to  carry  it  to  a  private  house  to  be  weighed,  and  it  be 
hung  there  till  the  yam  be  weighed,  neither  the  horse  nor  yam  can 
be  distrained,  (g) 

So,  a  horse  that  brings  com  to  market,  and  is  put  into  a  private 
yard  while  the  com  is  selling,  cannot  be  distrained ;  because  the 
bringing  of  the  com  there  is  in  the  way  of  trade,  and  consequently 
of  public  benefit,  (h) 

(a)  Dyer,  312.  Sid.  348.  (c)  Co.  Lit.  47.  Francis  ▼.  Wyitt. 3 Bur. 

lb)  2  Inst.  133.  2  Bac.  Abr.  109.  I.i0t\  1  Blac.  Rep.  '184.  S.  C. 

(c)  3  Salk.  136.  pi.  4.  (j)  Francis  v.  Wyatt.  3  Burr.  1503. 

(a)  Buckley   v.  Taylor.    2  Durnf.  and  (g)  Read  v.  Burley,  Cro.  Kli*.  649,  39N 

Fust,  601.  Com.  Dig.  tit.  Dibtr.  (B.  1.)  3  (h)  Gilb.  distr.  43. 
Blac.  Com.  0. 
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Soy  goods  in  the  possession  of  a  common  carrier  are  protected 
from  distress  for  the  benefit  of  trade ;  (a)  as  if  they  be  delivered  to 
him  to  put  into  a  waggon  in  a  private  bam. 

Groods  of  the  principal,  in  the  hands  of  his  factor,  cannot  be  dis- 
tnined  by  the  landlord  of  the  factor^s  premises,  for  arrears  of  rent 
due  to  him  from  the  factor.  (6) 

So  goods  landed  at  a  wharf,  and  deposited  by  a  factor  to  whom 
they  were  consigned  in  a  warehouse  on  the  wharf,  till  an  oppor- 
tunity for  sale  should  present  itself,  are  not  distrainable  for  rent 
due  in  respect  of  the  wharf  and  warehouse,  (c) 

Com  sent  to  a  factor  for  sale,  and  deposited  by  him  in  the  ware^ 
house  of  a  granary  keeper,  he  not  having  any  warehouse  of  his 
own,  is  under  the  same  protection  against  a  distress  for  rent  as  if 
It  were  deposited  in  a  warehouse  belonging  to  the  factor  him- 
self (iQ 

It  was  stated  in  a  special  verdict  that  by  an  indenture,  J.  demised 
to  A  all  that  wharf  next  the  river  Thames,  described  by  abutments, 
together  with  all  ways,  paths,  passages,  easements,  profits,  common 
ditiesi  and  appurtenances  whatsoever  to  the  said  wharf  belonging ; 
and  that  by  the  indenture  the  exclusive  use  of  the  land  of  the  river 
Thames,  opposite  to  and  in  front  of  the  wharf,  between  high  and 
low  water  mark  as  well  when  covered  with  water  as  dry  for  the  ac- 
commodation of  the  tenants  of  the  wharf,  was  demised  as  appurte- 
nant to  the  wharf,  but  that  the  land  itself  between  high  and  low 
water  mark  was  not  demised :  held,  that  the  meaning  of  this  finding 
either  was,  that  the  land  was  demised  as  appurtenant  to  the  wharf, 
and  then  it  would  be  a  finding  that  one  piece  of  ground  was  appur- 
tenant to  another,  which  in  law,  could  not  be ;  or,  that  the  mere 
uae  of  the  land  passed  by  the  indenture,  and  that  was  a  mere  privi- 
lege or  easement  out  of  which  rent  could  not  issue,  and  conse- 
quently that  the  lessee  could  not  distrain  for  rent  in  arrear,  barges 
the  property  of  B.  lying  in  the  space  between  high  and  low  water 
marky  and  attached  to  the  wharf  by  ropes,  (e) 


(m)  Gisboum  v.  Hant.  Salk.  S49.  {d)  Matthias  v.  Mesnard,  2  C.  and  P. 

(6)  Oilman  v.  Elton,  3  Brod.  and  Bing.  353. 

75.  (e)  Bustard  ▼.  Capel.  8  Bam  and  Cress* 

{c)  Thompson  ▼.  MasMter,  1  Bing.  283.  141.  4  Bing.  137.    S  Car.  &  P.  541.  S.  C. 
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Neitlier  tan  the  axe  in  a  carpenter^shand,  <Kr  the  horse  on  whidi  I 
am  riding  be  distrained ;  for  it  is  in  use.  (a) 

But  if  a  man  is  riding  one  horse,  and  leading  another,  the  led 
horse  is  not  privileged,  (b) 

A  ferry*boat  may  be  distrained  for  the  rent  of  a  ferry ;  and  so 
may  a  ship  for  the  rent  of  a  dock,  (c) 

Wearing  apparel,  if  in  use,  cannot  be  distrained ;  (d)  but  wear- 
ing apparel  not  m  use  is  distrainable  for  rent  (e) 

Tlie  goods  of  a  tenant  are  liable  for  a  year's  rent,  notwithstand* 
ing  outlawry  in  a  civil  suit 

Therefore,  where  a  sherifp^s  officer,  being  in  possession  of  the 
tenants  eiSects  under  an  outlawry,  made  a  distress  for  rent,  sold  the 
goods  distrained,  and  afterwards  the  outlawry  was  reversed :  the 
officer  was  held  liable  to  pay  the  produce  of  the  goods  in  an  acticm 
for  money  had  and  received ;  for  they  were  not  in  euatodia  legis^ 
the  judgment  being  mere  waste  paper.  If,  during  the  time  that  he 
was  in  possession  under  the  outlawry,  he  were  put  to  any  expense  in 
reaping  and  getting  in  the  crops,  he  may  maintain  an  action  against 
the  tenant  to  recover  those  expenses. — Even  if  the  outlawry  had 
not  been  reversed,  the  landlord  would  have  been  entitled  to  a  year's 
rent,  because  capias  utlagatum  at  the  suit  of  the  party  is  to  be 
considered  only  as  a  private  execution.  (/) 

By  sect.  8.  of  the  stat.  11  G.  2.  c.  19.  every  landlord  may  take 
and  seize,  as  a  distress  for  arrears  of  rent,  any  cattle  or  stock  of 
his  tenant  feeding  or  depasturing  upon  any  common  appendant  or 
appurtenant,  or  any  ways  belonging  to  any  part  of  the  premises 
demised. 

It  seems  to  be  now  settled,  that  where  beasts  escape,  and  come 
upon  the  land  by  the  negligence  or  default  of  their  owner,  and  are 
trespassers  there,  they  may  be  distrained#immediately  by  the  land- 
lord for  rent  arrear.  (^) 

But  where  they  come  upon  land  by  the  insufficiency  of  fences, 
which  the  tenant,  being  a  lessee,  ought  to  repair,  the  lessor  cannot 

(a)  Co.  Lit.  47.  a.  Roll.  Abr.  667.  Sid.  Ni.  Pri.  36. 

440.  Gilb.  Distr.  49,  (e)  Baynes  v.  Smith.  1  Esp.  R.  206. 

(h)  Bindon's  case,  Moor.  214.  (/")  St.  John's  Coll.  Oxford  v.  Murcott, 

(c)  Vinkinstone  v,  Ebden,  Carth,  357.  7  T.  R.  239. 

((i)  Bissett  V.  Caldwell,   Peake's    cas.  {g)  Lutw.  1580.  Gilb.  Dibtr.  45,  &lc. 
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distiain  such  beasts,  till  they  have  been  lef)ani  and  couchanij  and 
after  actual  notice  has  been  given  to  the  owner  that  they  are  there, 
and  he  has  afterwards  neglected  to  remove  them,  (a)  But  such  no- 
tice it  is  said,  is  not  necessary  where  the  distress  is  by  the  lord  of 
the  fee  for  an  ancient  rent,  or  by  the  grantee  of  a  rent-charge,  (b) 

Therefore,  where  a  stranger  puts  in  his  beasts  to  graze  for  a 
night  by  the  consent  of  the  lessor  and  license  of  the  lessee,  yet  the 
lessor  may  distrain  them  for  rent  due  out  of  those  lands  which  he 
consented  that  the  beasts  should  graze  on :  because  such  consent 
was  no  waiver  of  his  right  to  distrain,  unless  it  had  been  expressly 
agreed  so ;  for  being  but  a  parol  agreement,  it  could  not  alter  the 
original  contract  between  the  lessor  and  lessee,  from  which  the 
power  to  distrain  arises,  (c)  The  circumstance  of  the  beasts  being 
on  the  road  to  market  does  not  privilege  them  from  the  distress,  (d) 

As  to  cattle,  therefore,  the  safest  way  is  to  drive  them  to  a  pub- 
lic inn ;  for  an  inn  being  publici  jurisy  and  every  man  having  a 
right  to  put  up  at  it,  the  cattle  and  goods  of  a  guest  are  not  dis- 
trainable  there,  (d) 

The  privilege  which  exempts  cattle  and  goods  from  being  dis- 
trained at  an  inn,  arises  from  the  circumstance  of  their  being  there 
by  authority  of  law ;  for  common  inns  are  so  much  devoted  to  the 
public  service,  that  their  owners  are  obliged  to  receive  all  guests 
and  horses  that  come  to  them  for  reception,  {e) 

But  the  cattle  or  goods  must  be  actually  within  the  premises  of 
the  inn  itself,  to  be  exempted  from  distress,  and  not  in  any  place  to 
which  the  tenant  may  have  removed  them  for  his  convenience :  for 
where  a  race^horse  was  distrained  for  rent  at  a  stable  half  a  mile 
distant  from  the  inn,  the  distress  was  determined  to  be  a  good  one, 
and  that  the  plaintiff  had  no  remedy  but  against  the  innkeeper.  (/) 

But  if  fraud  be  used  to  obtain  this  remedy,  a  court  of  equity  will 
afford  relief,  (g) 

Thus,  where  the  servants  of  a  grazier  driving  a  flock  of  sheep  to 
London,  were  encouraged  by  an  innkeeper  to  put  the  sheep  into 

(a)  Latir.  1580.  Gilb.  Distr.  45,  &c.  («)  Co.  Lit.  47.  a.  Bro.  Abr.  tit.  Distr. 

(6)  2  Leon.  7,  8.  pi.  56.  Roll.  Abr.  668.  pi.  %f. 

(r)  Fowkes  v.   Joyce,    3  Lev.  260,  2  (/")  Crosier  t.  ThomliusoD.  Barnes,  472. 

Vent.  50.  2  Lutw.  1161.  S.  C.  {g)  Fowkes  v.  Jojce,  2  Vera,  129.  Prec 

{d)  9  Vem.  129.  Prec.  Chan.  7.  Gilb.  Chan.  7.  S.  C. 
Distr.  47.  Palmer,  367,  374. 
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pasture  grounds  belonging  to  ttie  inn,  and  the  landlord  aedng  tlu 
sliecp,  consented  that  they  should  stay  there  for  one  ni^t,  and 
then  distrained  theui  for  rent,  the  grazier  was  relieved  agmntt  th* 
distress,  (a) 

It  has  been  thought  by  the  Court  of  Chancery,  that  the  ground 
listed  with  an  inn  ought  to  have  the  same  privile^  as  the  inn  it«df, 
and  therefore  that  the  cattle  of  strangers  or  passengers  ought  not 
to  he  distrained  there,  (n) 

This  privilege  also  extends,  it  seems,  only  to  temporary  giwsl*; 
for  u  person  who  hires  an  unfurnished  room  in  an  inn,  by  suth 
hiring  becomes  an  imder-tenant,  and  any  furniture  that  he  am 
have  brought  into  such  room  must  be  liable  to  the  landlord's  dis- 
tress. (&) 

In  a  case  where  a  rent-charge  had  been  in  arrear  for  twenty  yesB, 
and  cattle  escaping  out  of  tlie  adjoining  grounds  had  been  distmUK) 
for  the  arrears,  the  distress  was  relieved  ag^nst  in  equity.  {(!>— 
For  a  rent-charge  the  grantee  cannot  distrain  a  Mtranger'a  Iwuti 
until  they  are  levant  and  c&uchant :  for  this  rent  does  not  alinl 
upon  a  feudal  title,  as  rcnt-sen^ice  doeH,  but  is  said  to  be  agibl 
common  right ;  wherefore  the  stranger's  beasts  must  be  so  loi^  re- 
sident on  the  lands  out  of  which  the  rent^charge  issues,  that  notin 
may  be  presumed  to  the  owner  of  them;  that  in,  tbey  onullit 
lying  dow-n  and  rising  up  on  the  premises  for  a  night  and  a  lUjI 
without  pursuit  nnide  by  the  owner  of  them,  {d) 

Whatever  is  part  of  the  freehold  is  exempted  from  distress,  fct 
that  which  is  part  of  the  freehold  cannot  be  severed  from  it  withoU 
detriment  to  the  thing  itself  in  the  removal ;  consetiuentlv  it  ciiw' 
be  such  a  pledge  as  may  Ije  restored  in  the  same  condition  tollw 
owner  :  (e)  besides  that  which  is  fixed  to  the  freehold  is  part  of  tl* 
thing  demised ;  those  things  therefore  that  savour  of  the  realty  w 
not  distrainahle.  {f) 

This  privOege  extends  to  such  things  as  the  tenant  will  notte 
permitted  on  any  consideration  to  remove  with  him  from  <S  ^ 
premises  by  reason  of  their  being  annexed  to  and  considered  as  put 
of  the  freehold,  and  not  because  they  are  absolutely  affixed  to  tK 

(u)  Fowkes  V.  Joyro,  2  Vcm.  l?9.  Prec.  (d)  I  LnjO.  7,  8.  Gilb.  D«tr.  V, 

Chin.  7.  S,  C.  {r)  Co.  Ui.  47.  b. 

(ft)  1  Blw.  Rep.  -184.  (/)  Glib.  UUW.  48. 
(r)  Brodeo  t.  Faiioc,  S  Vern.  131. 
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fireehold  and  cannot  be  moved  therefrom  ;  for  a  temporary  removal 
of  them  for  purposes  of  necessity,  is  not  sufficient  to  destroy  the 
privilege,  (a) 

Thus,  a  smithes  anvil  on  which  he  works  is  not  distrainable;  for 
it  is  accounted  part  of  the  forge,  though  it  be  not  actually  fixed  by 
nails  to  the  shop,  (ft) 

So,  a  millstone  is  not  distrainable,  though  it  be  removed  out  of 
its  proper  place  in  order  to  be  picked ;  because  such  removal  is  of 
necessity,  and  the  stone  still  continues  to  be  part  of  the  miU.  (ft) 

That  which  is  in  the  hands  and  actual  occupation  of  another 
cannot  be  distrained ;  for  that  cannot  be  a  pledge  to  me  of  which 
another  has  the  actual  use.  (c) 

So,  wearing  apparel  cannot  be  distrained  whilst  on  the  person  of 
the  owner ;  but  if  taken  off,  though  merely  for  the  purpose  of 
natural  repose,  it  may  be  distrained,  upon  the  principle  of  not  being 
in  actual  use.  {d) 

Goods  in  the  custody  of  the  law  are  not  distrainable ;  (e)  for  it 
isecB  m  termini  repugnant  that  it  should  be  lawful  to  take  goods 
out  of  the  custody  of  the  law ;  and  that  cannot  be  a  pledge  to  me 
•  which  I  cannot  reduce  into  my  actual  possession. 

Therefore  goods  distrained  for  damage  feasant  cannot  be  taken 
for  rent ;  nor  goods  in  a  bailifTs  hands  imder  an  execution ;  nor 
goods  seized  by  process  at  the  suit  of  the  king,  or  taken  under  an 
attachment ;  nor  will  a  replevin  lie  for  them.  (/) 

Neither  can  goods  be  distrained  which  have  been  taken  under  an 
attachment,  or  sold  under  execution  of  a  writ  oi fieri  facias^  but  so 
circumstanced  that  it  has  not  been  proper  to  remove  them  from  the 
premises,  {jg)  Thus,  where  a  tenants  com  while  growing  was  seized 
and  sold  under  a^.  fa,  and  the  vendee  permitted  it  to  remain  till  it 
was  ripe  and  then  cut  it,  after  which,  and  before  it  was  fit  to  be 
carried,  the  landlord  distrained  it  for  rent,  both  the  Courts  of  K. 
B.  and  C.  P.  held  that  it  was  not  distrainable.  (A)  But  where  com 
was  taken  in  execution  and  sold  by  the  sheriff  under  the  stat.  S  W. 

(a)  Niblett  v.  Smith,  4  Dumf.  &  East,        (e)  For  the  remedy  against  the  Sheriff, 

504.  Gorton  ▼.  Falkner,  4  Dumf  &  East,  for  removing  goods    under  an  execution 

56f,  without  paying  a  jear*8  rent.    Vide  post* 

(6)  Bro.  Abr.  tit.  Distr.  pi.  23.  Chap.  XVII.  Sect.  2. 

(c)  Co.  Lit.  47.  A.  Rol.  Abr.  667. 1  Sid.        (}*)  Gilb.  Distr.  50. 
440.  GUb.  Distr.  49.  {g)  1  Ventr.  231. 

(r/)  Ante,  472.  {h)  Southby  ▼.  Eaton,  Gilb.  Distr.  50. 
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li  M.  c.  5.  s.  3.  and  the  vendee  permitted  it  after  severance  to  lie 
on  die  ground,  the  Court  held  it  to  be  distrainable  for  rent,  (a) 

Where  a  landlord  has  distrained  for  rent  in  arrear,  and  the  tenant 
has  replevied  the  goods,  and  has  sold  a  part  on  his  own  account,  by 
permission  of  the  landlord,  if  in  the  mean  time  the  remainder  are 
seized  under  an  extent  tested  after  the  distress  for  a  debt  due  to 
the  crown,  which  is  satisfied  thereout,  according  to  the  exigency  of 
the  writ,  the  Court  of  Exchequer  cannot  in  the  exercise  of  its  equi- 
table jurisdiction,  interfere  to  enlarge  the  time  for  the  return  of  the 
process,  that  the  sherijf  may  in  the  interim  proceed  under  it  against 
the  defendant's  lands,  for  the  landlord'^s  indemnity,  on  the  ground 
that  the  defendant  had  noty  pending  the  distress,  in  point  of  fact, 
goods  and  chattels  sufficient  to  satisfy  the  crown'^s  debt,  or  in  any 
way  use  the  crown  process  in  favour  of  the  landlord  under  such  cir- 
cumstances, and  principally,  because  on  the  levy  having  been  made, 
the  writ  would  be  ew  instanti  functus  officio,  (6) 

A  landlord  having  a  legal  right  to  distrain  goods  whUe  they  re- 
main on  the  premises,  for  one  yearns  rent,  the  issuing  a  commission 
of  bankrupt  against  the  tenant,  and  the  messenger^s  possession  of 
the  goods  of  the  tenant,  will  not  hinder  him  from  distraining  for 
rent ;  and  the  assignment  by  the  commissioners  of  the  bankrupts 
estate  and  effects  is  only  changing  the  property  of  the  goods,  which 
while  on  the  premises  remain  liable  to  be  distrained,  (c) 

But  if  the  landlord  neglect  to  distrain,  and  suffer  the  goods  to  be 
sold  by  the  assignees,  he  can  only  come  in  pro  rata  with  the  rest  of 
the  creditors,  (d) 

The  solicitors  of  the  assignees  of  a  bankrupt  tenant,  upon  whose 
lands  a  distress  had  been  put  by  the  landlord,  having  given  the 
following  written  undertaking : — "  We,  as  solicitors  to  the  assignees, 
undertake  to  pay  to  the  landlord  his  rent,  provided  it  does  not 
exceed  the  value  of  the  e£Pects  distrained,  ^  were  held  to  be  per- 
sonally liable,  {e) 

An  auctioneer,  employed  to  sell  goods  on  certain  premises,  for 
which  rent  was  in  arrear,  was  applied  to  by  the  landlord  for  the 

(a)  Parslow  v.  Cripps.  Com.  Rep.  203.  Grove.  Id.  Bradyll  v.  Ball.  1  Bro.  Chan. 

{h)  Rex  V.  Hodder,  4  Taunt.  313.  Cas.  427. 

(c)  ExpartePlummer,  1  Atk.  lOU.  («)  Burrell    v.  Jone*   and  another,    3 

(r/)  Exparte  Dillon,  Cooke's.  B.  L.  214.  Bam.  &  Aid.  47. 
Exparte  Descbannes,  1  Atk.  103.  Expartc 
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lent,  the  landlord  saying,  it  was  better  to  apply  so  than  to  distrain ; 
the  auctioneer  answered,  **  You  shall  be  paid;  my  derk  shall  bring 
you  the  money ."^  Held  that  an  action  lay  on  this  promise  without 
a  note  in  writing,  (a) 

In  some  cases  the  distress  itself  is  not  protected  even  from  a  sub- 
sequent process :  thus  where  the  question  was,  whether  goods  were 
not  liable  to  be  seized  on  an  immediate  extent  for  the  king's  own 
debt,  after  a  distress  had  been  taken  of  the  same  goods  by  a  landlord 
for  rent  justly  due  to  him,  before  an  actual  sale  of  the  goods  ?  the 
Court  of  the  Exchequer  determined  that  the  extent  took  place  of 
the  landlord's  claim  for  rent,  upon  the  authority  of  a  much  stronger 
case  which  had  been  before  determined  in  that  Court,  in  which  the 
time  for  the  sale  had  expired,  and  an  attachment  had  been  moved 
for  against  the  sheriff,  for  not  having  executed  the  writ  of  venditioni 
exponas,  (b) 

But  if  a  replevin  come  after  goods  are  sold  on  the  execution,^^e 
defendant  must  claim  property  ;  for  then  they  are  out  of  the  cii^ 
tody  of  the  law,  and  in  the  hands  of  a  private  person,  (c) 

Lastly,  as  every  thing  which  is  distrained  is  presumed  to  be  the    *. 
property  of  the  wrong  doer,  it  follows  that  such  things  wherein  no 
man  can  have  an  absolute  and  valuable  property,  as  dogs,  cats,         \ 
rabbits,  and  all  animals /er^ie  naturce,  cannot  be  distrained,  (d) 

Yet  if  deer,  which  are  ferie  natune,  are  kept  in  a  private  av 
closure  for  the  purpose  of  sale  or  pro/it,  this  so  far  changes  their 
nature,  by  reducing  them  to  a  kind  of  stock  or  merchandize,  that 
they  may  be  distrained  for  rent,  {e) 

When  we  speak  of  chattels  not  distrainable,  it  must  be  understood 
with  reference  to  the  subject  of  this  chapter,  namely,  as  a  remedy 
for  the  recovery  of  rent ;  for  all  chattels  whatever  are  distrainable 
damage  feasant,  it  being  but  natural  justice  that  whatever  doth  the 
injury  should  be  a  pledge  to  make  compensation  for  it  (/) 

Where  a  wrongful  distress  is  made,  and  the  party  whose  goods 
are  so  distrained  pays  money  in  order  to  redeem  them,  he  may 
maintain  trover  against  the  wrong  doer.  (^) 

But  where  a  party,  threatened  with  a  distress  for  rent,  pays 

{a)  Btmpton  v.  Paulin,  4  Bing.  264.  (d)  Co.  Litt.  47. 

(*)  Rex  V.  Cotton,  Parker,  11  J.  2  Vea.  («)  Davia  v.  Powell,  Gilb.  Diatr.  54. 

288.  S.  C.  Rei  v.  Dale,  Id.  141.  (/)  Co.  Litt,  47.    1  Sid.  440. 

(c)  GUb.  Diatr.  54.  (g)  Sbipwiok  ▼.  Blancbard,  6  T.  R,  998. 
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money,  against  the  payment  of  which  he  might  legally  have  de- 
foided  himself  but  does  not  do  it,  this  shall  not  be  deemed  a  pay- 
ment by  compulsion,  which  can  be  recovered  as  money  had  and 
received  by  the  landlord  to  the  tenant'^s  use,  nor  shall  he  be  allowed 
to  set  it  off  against  another  demand,  (a) 

DMreasj  wheUy  toherey  and  how  maife.— -With  respect  to  the  time, 
place,  and  manner  of  making  a  distress,  it  is  to  be  observed,  that  a 
distress  for  rent  cannot  be  made  in  the  night,  ^rfiich  season  is  said  to 
be  fiom  after  sun-set  till  sun-rise,  because  the  tenant  hath  not  there- 
by notice  to  make  a  tender  of  his  rent,  which  possibly  he  mig^  do 
in  order  to  prevent  the  impounding  of  his  cattle,  (ft) 

The  distress  for  rent  must  be  for  rent  in  arreat ;  therefore  it 
may  not  be  made  the  same  day  on  which  the  rent  becomes  due,  for 
if  the  rent  be  paid  at  any  time  during  that  day,  whilst  a  man  can 
see  to  count  it,  the  payment  is  good.  Strictly  indeed  the  rent  is 
demandable  and  payable  before  the  time  of  sun-set  ot  the  day 
whereon  it  is  reserved;  (c)  yet  it  is  not  due  till  the  last  minute  of 
the  natural  day ;  for  if  the  lessor  die  after  sun-set,  and  before  mid- 
night, the  rent  shall  go  to  the  heir,  and  not  to  the  executor,  (d) 

But  the  custom  of  a  place,  or  an  agreement  between  the  land- 
lord and  tenant,  if  there  be  no  objection  to  it  in  point  of  law, 
may  empower  the  landlord  to  distrain  for  it  earlier,  for  convenHo 
vmcU  legem. 

Therefore  if  a  trader,  after  committing  an  act  of  bankruptcy, 
take  a  shop,  and  agree  to  pay  a  yearns  rent  in  advance,  where, 
by  the  custom  of  the  country,  half  a  year's  rent  becomes  due  on 
the  day  on  which  the  tenant  enters,  the  landlord  after  an  assign- 
ment under  the  commission,  and  before  the  year  be  expired,  may 
distrain  goods  on  the  premises  for  half  a  year's  rent,  or  if  he  buy 
the  tenant's  goods,  he  may  retain  the  amount  of  the  half  year's 
rent,  (c) 

A  landlord  to  whom  rent  was  in  arrear,  hearing  his  tenant  and  a 
stranger  disputing  about  the  property  of  an  article  on  the  premises, 
early  in  the  morning  entered  and  said,  "  The  article  shall  not  be 
removed  till  my  rent  is  paid."     The  stranger  nevertheless  removed 

(a)  Knibbs  t.  Hall,   1  Esp.  Rep.  84.  (c)  3  Blac.  Com.  49. 

recognized  in  Lothian  t.  Henderson,  3  (d)  Co.  Litt.  203.  a. 

Bos.  &  Pul.  6S0.  («)  Buckley  v.  Taylor,  2  Dumf.  &  East, 

(6)  Gilb.  L.  of  Dist.  56,  &c.  600. 
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the  article.  On  the  same  day  after  the  removal  the  landlord  sent 
his  broker  to  distrain  for  the  rent  Held  that  the  distress  was  suf- 
ficiently commenced  by  the  landlord  to  entitle  him  to  the  article  in 
question,  (a) 

A  distress  must  not  be  after  tender  of  payment,  for  if  the  land- 
lord come  to  distrain  the  goods  of  his  tenant  for  rent,  the  tenant  may, 
before  the  distress,  tender  the  arrearages,  and  if  the  distress  be 
afterwards  taken,  it  is  illegal.  So,  if  the  landlord  have  distrained, 
and  the  tenant  make  a  tender  of  the  arrearages,  together  with  the 
expenses  of  the  distress,  before  the  impounding  of  the  distress,  the 
landlord  ought  to  deliver  up  the  distress,  and  if  he  do  not,  the  de- 
tainer is  unlawful.  (6) 

But  tender  of  rent  after  distress  is  impounded,  is  insufficient,  for 
then  it  is  in  the  custody  of  the  law.  (c) 

An  agreement  to  take  interest  on  rent  in  arrear,  does  not  take 
away  the  right  of  distress,  {d) 

An  action  on  the  case  will  not  lie  for  detaining  cattle  distrained 
and  impounded,  where  a  tender  of  amends  was  not  made  till  after 
the  impounding ;  and  comme  semble  such  an  action  could  not  be 
supported,  even  if  the  tender  of  amends  had  been  made  before  the 
impounding ;  as  the  proper  mode  of  trying  the  validity  of  distress 
is  by  action  of  replevin  or  trespass,  (e) 

A  tender  of  rent  at  the  proper  time  and  place  wiU  save  a  distress, 
or  entry,  or  other  condition  in  the  lease,  though  the  landlord  refuse 
to  take  it,  the  tenant  having  done  all  that  he  was  bound  to  do :  the 
landlord  may,  however,  maintain  an  action  of  debt,  or  covenant 
for  his  rent,  but  shall  not  recover  damages  or  costs  for  non- 
payment, if) 

A  distress  may  be  made  for  rent  accrued  after  the  expiration  of 
a  notice  to  quit,  but  it  is  a  waiver  of  the  notice ;  the  taking  of  the 
distress  being  a  proof  of  the  landlord's  intention  to  confirm  the 
tenancy,  (g) 

At  common  law,  and  before  any  innovation  was  made  by  statute, 
the  landlord  could  not  have  distrained  for  his  rent  after  the  deter- 

(a)  Wood  V.  Nunn,  5  Bing.  10.  Bing.  341. 

(6)  Gilb.  Di8tr.57.  {f)  Anon.  1  Vent.  tl.  Horne  r.  Lewin. 

(e)  Firth  v.  Purvii,  5  T.  R.  43«.  3  Salk.  344. 

(<£)  Skerry  ▼.  Preston,  «  Chit.  Rep.  «45.  (g)  Zonch  d.  Ward  ▼.  Willingdate,  1  H. 

(e)  Anscomb  v.  Shore,    1  Camp.  285.  Blac.  311. 
1  Taunt.  it6i,  S.  C.  Sheriff  v.  Jauies,  1 
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minatioa  of  bis  leafie :   but  now  a  distress  for  rent  may  be  made 
tbougb  the  lease  be  determined,  (a) 

For  by  stat.  8  Ann.  c.  14.  «.  6,  7.  it  is  enacted.  That  it  shall  be 
lawful  to  distrain  after  the  determination  of  the  lease,  in  the  same 
piMwim*  as  if  it  had  not  been  determined ;  provided  the  distress  be 
made  within  six  calendar  months  after  the  determination  of  the 
leasci  and  during  the  continuance  of  the  landlord's  title  or  interest, 
and  also  during  the  possession  of  the  tenant 

But  where,  by  the  custom  of  the  country,  the  off-gdng  tenant  is 
allowed  any  advantages  respecting  the  premises  which  he  has  quitted, 
as  for  example,  a  certidn  period  within  which  to  get  in  and  dispose 
o^  or  to  thresh  and  to  keep  his  com,  &c.  the  interest  and  connexion 
between  the  landlord  and  tenant  is  so  continued  by  the  operation  of 
such  customary  right,  that  the  former  is  entitled  to  distrain  for  rent 
in  arrear  after  -six  months  have  expired  since  the  determination  of 
the  lease,  (ft) 

By  agreement,  as  well  as  by  custom  of  the  country,  a  tenant  was 
to  have  the  use  of  the  bams  and  gate-rooms  to  thrash  out  his  ocftn 
and  fodder  his  cattle  till  the  Mayday  after  die  expiration  of  his 
term ;  his  term  expired  at  Michaelma^y  1824.  He  was  then  res- 
trained by  injunction  from  carrying  off  the  premises  com  in  the 
straw.  In  January,  1825,  his  landlord  distrained  a  rick  of  com  on 
the  premises.     Held,  that  the  distress  was  valid,  {c) 

Where  a  tenant,  by  permission  of  the  landlord,  remained  in  pos- 
session of  part  of  a  farm  after  the  expiration  of  the  tenancy.  Held 
that  the  landlord  might  dibtrain  on  that  part  within  six  months 
after  the  expiration  of  the  tenancy,  the  8  An7i.  c,  14.  *.  6,  7.  not 
being  confined  to  a  tortious  holding  over,  or  to  the  holding  of  the 
whole  farm,  {d) 

So,  if  a  tenant  die,  and  his  representative  enter  upon  the  pre- 
mises, and  continue  therein  until  and  after  the  expiration  of  the 
term,  the  landlord  may  at  any  time  witliin  the  six  months  after  the 
end  of  the  term,  under  the  restrictions  prescribed  by  the  Act,  dis- 
train  for  the  arrears  which  were  due  at  the  time  the  original  tenant 
died,  as  weU  as  for  what  accrued  afterwards,  {e) 

(a)  Portor  v.  Shophard.   6  T.R.  6(i.>-9.  (</)  Nuttall  v.  Staunton,  4Bani.&Cn». 

(6)  Heavan   v.  Delahay,    1  H.  lilac.  5  51.  6  Dowl.  6c  Kyi.  155.  S.  C. 

Lowis  V.   llania,  cited  1  II.  Blac.  7.  ii.  («•)  Braithwaite  v.  Cooksej,  1  II.  Bbc. 

Gilb.  Distr.  -^W-^,  .465. 

(f)  Knight  v.Benctt.  3  Bin^.  3<il. 
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No  private  perscxi  can  distrain  beasts  off  his  own  land,  or  on  the 
Y&^  road,  which  is  privileged  for  the  convenience  of  passengers  and 
tfie  encouragement  of  commerce.' (a) 

But  though  chattels  or  pledges  on  the  land  only  are  to  answer  the 
lord's  rent,  yet  if  the  lord  come  to  distrain,  and  the  tenant,  seeing 
Mkn,  drive  the  cattle  off  the  land,  the  lord  may  follow  the  beasts 
flnd  distrain  out  of  his  fee,  if  he  had  once  a  view  of  the  cattle  on  his 
land.  But  if  the  beasts  go  off  the  land  of  themselves  before  the  lord 
them,  he  cannot  distrain  them  afterwards,  as  he  might, 
the  tenant  drives  them  off.  (a) 
'  ■  Where  there  are  separate  demises,  there  ought  to  be  separate 
on  the  several  premises  subject  to  the  distinct  rents ;  for 
distress  on  one  part  can  be  good  for  both  rents.  (&j 

But  where  lands  lying  in  different  counties,  are  held  under  one 
demise  at  one  entire  rent,  a  distress  may  be  lawfully  taken  in  either 
jBoanty  for  the  whole  rent  in  arrear ;  (e)  and  chasing  a  distress 
over  is  a  continuance  of  the  taking.  But  where  the  counties 
So  not  adjoin,  a  distress  cannot  be  chased  out  of  one  county  into 
jtfie  other. 

By.  statute  11  Geo.  2.  c.  19*  [of  which  more  particularly  in  Chap. 
X.VII.  Sect  III.]  if  any  tenant  for  life,  years,  at  will,  sufferance,  or 
Otherwise  shall  fraudulently  or  clandestinely  convey  his  goods  off 
the  premises,  to  prevent  his  landlord  from  distraining  the  same; 
neh  person,  or  any  person  by  him  lawfully  empowered,  may,  in 
thirty  days  next  after  such  conveyance,  seize  the  same,  wherever 
Aey  ahaU  be  found,  and  dispose  of  them  in  such  manner  as  if  they 
had  been  distrained  on  the  premises. 

But,  by  sect.  2.  of  the  same  statute,  the  landlord  shall  not  dis- 
tnoD  any  goods  which  shall  have  been  previously  sold,  bona  fide^ 
and  for  a  valuable  consideration,  to  any  person  not  privy  to  such 
fiinid. 

By  sect  3.  every  tenant  who  shall  so  convey  away  his  goods,  and 
•very  person  who  shall  knowingly  aid  or  assist  him  therein,  or  in 
OQOoealing  the  same,  shall  forfeit  to  the  landlord  double  the  value 
of  such  goods. 

By  sect  7.  of  the  same  statute,  it  is  enacted.  That  where  any  goods 
or  chattels,  fraudulently  or  clandestinely  conveyed  off  the  premises 

(«)  Gilb.  DUtr.  GO,  (r)  1  Ld.  Raym.  55. 

{h)  f  Str.  1040. 

I  I 
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tf>^  prevent  the  luidlord'fixni^  di««^^ 

pot,  plao^  fist  kept,  in  any  house,  bani,  itdble^- 

doee  or  place,  locked  up,  fastened  or  othenrbe  AtituttJi/^SHiMOil 

lawftil  tar  the  landlord,  his  steMid,  or  oth«r  pMotf  h^penMilM^ 

him  foi*  that  purpose,  to  take  ttid  seiie  as  a  distil  fa*  iM^ihi 

gObds  and  chattels,  (first  calling  to  his  assistaite  die 

faeadbotough,  borsholder,  or  other  peaeeJoAoer 'of> 

district,  or  place  Wheke  Uie  same  diall  betaipeel^dtbte 

and,  in  ease  of  a  dudling-house,  (oath  beittg  idBoitrsI* 

a  justice  of  the  peace,  of  a  reasonsMe*  groond  W 

gobds  mr  chattels  are  therein,)  in  the  day-time^to  Ikutk 

enter  into  sudi  house,  bam,  staUe,  omMMmse,^  ywtd^'^i 

place;  and  to  take  and  seise  such  goods  and  dmttalste 

of  r^nt,  as  he  mighf  have  done  if  they  had  beep  in  an  ofMa'phdeM' 

'Wheite  the  assignees  of  a  bankrupt,  who  wia  lesaaa  ^fialMl 
land,  being  chosen  on  the  eighih  of  the  month,  aBoinid  lna^e|Mil 
remain  upon  the  demised  premises  till  the  isNM,- and  oidttvd' 
to  be  .milked  there:  it  was  held  that  they  thereby 
the  lessor;  and  the  co?f8  being  removed  on  the  ietM,  to 
distress  for  arrears  of  rent,  thathehadarighttolbUmraDddifllh 
them  under  the  above  statute,  (a)  .-.-m.^v*- 

A  creditor  may,  with  the  assent  of  his  debtor,  take  poascsrisri^l 
the  goods  of  the  latter,  and  remove  them  from  the  premises  ibr  ik 
purpose  of  satisfjring  a  bondjide  debt,  without  incurring  the  pensitjr 
of  the  above  statute ;  although  the  creditor  takes  possession,  knoiriDg 
the  debtor  to  be  in  distressed  circumstances,  and  und^  an  ap(ie- 
henaion  that  the  landlord  will  distrain.  (6) 

As  to  the  point,  whether  a  landlord  can  follow  and  distrain  uptt 
goods  fraudulently  removed  from  the  premises  the  night  before  Ae 
rent  became  due,  for  the  purpose  of  avoiding  a  distress^  Lord  jEilai* 
horoughy  C.  J.  when  the  point  was  likely  to  arise  before  him  at  IB> 
Prius,  said,  that  he  had  considerable  doubts  upon  the  questioa(c) 

In  trespass  for  taking  goods,  where  the  defence  is  that  they.Wt 
taken  as  a  distress  for  rent,  having  been  clandestinely  removed  tto0 
the  premises,  this  must  be  specially  pleaded,  (d)     And  in  such  ao 

(a)  Welsh  &  another  t. Myers.  4  Cunpb.  Watson  v.  Pain.  3  Esp.  RajK  15. 

*^6e  •  (rf)  Fumeaax  v.  Fothexbj.  4 Cuipb*  1^ 

(6)  Bach  V.  MeaU.  5  Maule  &  Sel.  300.  2  Wins.  Saund.  284.  (n.  S.) 
(c)  Fumeaux  v.  Fotherby.  4  Camp.  136. 
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actioB,  where  the  general  issue  is  pleaded,  and  also  special  pleas, 
alleging  a  dandesdne  removal  to  avoid  a  distress,  the  plaintiff  ought 
Id  go  into  the  whole  of  his  case  in  the  first  instance,  (a) 

A  distresB  may  be  taken  in  a  house,  if  the  outer  door  be  open ; 
or  if  a  window  is  open,  the  kmdlord  may  enter  the  house  through 
it*  (&)'  Bot  he  cannot  break  open  an  outer  door  or  a  window  for  the 
purpose  of  making  the  distress ;  although  if  the  outer  door  is  (^len, 
and  he  cnter^  he  may  break  open  an  inner  door,  (c) 

If  a  landkird  come  into  a  house  and  seize  upon  some  goods  as  a 
in  the  name  of  all  the  goods  in  the  house,  it  will  be  a  good 
ofalL(<Q 

Wherb  a  landlord  occupied  an  apartment  over  a  mill  demised  to 
Ua  tenant,  from  which  it  was  divided  only  by  a  boarded  floor,  with- 
out «iy  ceiling ;  it  was  held  that  trespass  would  not  lie  against  him 
frr  taldng  up  the  floor  of  his  own  apartment  and  entering  through 
the  iqperture  to  distrain  for  rent,  (e) 

Diatresses  ou^t  not  to  be  excessive ;  but  in  proportion  to  the 
aim  distrained  for,  according  to  the  statute  of  Marlbridge,  62  H.  3. 
«l4. 

Thus,  if  the  lord  distrain  two  or  three  oxen  for  iid.  this  is  un- 
reaaonable ;  so  if  he  distrain  a  horse  or  an  ox  for  a  small  sum,  where 
m  aheep  or  a  swine  may  be  had,  this  is  an  excessive  distress. — But  if 
there  be  no  other  distress  on  the  land,  then  the  taking  of  one  entire 
tUng,  though  of  never  so  great  value,  is  not  unreasonable.  (/) 

By  Stat  17  Car.  2.  c.  7.  in  all  cases,  where  the  v&^uc  of  the  cattle 
diabrained  shall  not  be  found  to  be  of  the  full  value  of  the  arrears 
dfetrained  for,  the  party  to  whom  such  arrears  are  due,  his  executors 
Oi  administrators,  may  distrain  again  for  the  daid  arrears,  (g) 

a  second  distress  cannot,  it  seems,  be  at  all  justified,  where 
is  enough  which  might  have  been  taken  upon  the  first,  if  the 
diitrainer  had  then  thought  proper :  for  in  a  case  where  this  ques- 
tiail  ooeurred,  it  was  resolved,  that  a  man  who  has  an  entire  duty 
(ia  A  rent  fcAr  example)  shall  not  split  the  entire  sum,  and  dis- 
tMni  fer  one  part  of  it  at  one  time,  and  for  the  other  part  of  it  at 

(•}  Raai  Y.  Smith.  2Stark.Ni.Pri.3l.  (/)  «  Inst.  107.   RoU.  Abr.  674.  Gilb. 

(*}  1  RolL  Abr.  671 .  5  Rep.  9S.  a.  DUtr.  63. 

(c)  CoBb.  71  •  ig)  And  see  Hutchina  v.  Chamben.  1  Bur. 

(i)6Mod.Sl5.  579. 

.  (c>Goulit  T.  BiMbtock.  4TMnt.  56t. 

Il2 
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anodier  time^  and  ao  totiea  quatioi  for  wewenl  ^omm^tiamAiti h 
great  oppremon.  (a)  n     t  uMrni*' 

But  if  a  man  seise  for  the  whole  nun  that  it  due  tDrUm, 
mistake  the  value  of  the  goods  seized,  whieh  mmj  ba.4if 
or  imaginary  value,  as  pictures,  jewelsi  raoe-horaes,  &ct  ibJentiMw 
reason  why  he  should  not  afterwards  complete  his  exeeiiti«niff 
making  a  further  seizure,  (a)  :    .  ? 

For  taking  an  excessive  distress,  a  man  is  not  liable  to  a  criniBd 
prosecution.  (6)  -'^ 

Neither  can  a  general  action  of  trespass  be  maintainfdAri» 
excessive  distress,  (c)  <  ■ 

But  the  remedy  is  by  a  special  action  founded  upon  tbestalBltsf 
MaHbfidge.  On  this  statute  even,  there  can  be  no  remedy  lAatf 
tiiere  is  a  remedy  at  the  common  law;  nor  if  the  plaintiff. haia 
recovered  in  replevin ;  for  the  action  on  the  statute  is  Ibunded  opai 
there  bebg  a  cause  of  distress,  of  which  the  recovery  ift  npkrii 
shews  there  was  none;  moreover,  in  rejdevin,  damagea  wcBTi^ 
ooverable  for  the  taking,  and  a  man  shall  not  be  permitted  ^ia^ 
that  there  was  a  cause  of  distress,  after  he  has  recovered  upon  db 
ground  of  its  being  unlawfuL  (d)  f .  >( . 

If  a  landlord  distrain  inter  alia  his  tenant^s  cattle  and  baaslMf 
the  plough,  for  rent  arrear,  and  it  turn  out  after  the  sale  ( judgbf 
by  the  result)  that  there  would  in  point  of  fact  have  been  suffiricit 
to  satisfy  the  rent  due,  and  expences,  without  taking  or  sdlmg 
them,  such  a  distress  is  not  thereby  proved  to  be  an  illegal  distresi) 
and  contrary  to  the  statute  51  Hen.  3.  a.  4.  if  there  were  reasonable 
grounds  for  supposing  (from  the  appraisement  of  proper  and  oom- 
patent  persons  made  at  the  time  of  the  taking)  that  without  taking 
the  beasts  of  the  plough,  there  would  not  have  been  sufficient  to 
have  satisfied  the  rent  and  expences  when  sold,  (e) 

The  Court  of  Chancery  made  an  order  specifically  to  restore  !»• 
tenant  the  stock  on  the  farm  seized  by  the  landlord  under  a  distictf 
and  bill  of  sale,  the  landlord  not  stating  whether  the  sum  umkr 
which,  by  the  terms  of  the  contract,  he  was  not  to  enforce  \o$ 
remedies,  was  due.  (/) 

(a)  Gilb.  Diatr.  65.  WaUia  v.  Savill.         (rf)  PhiUipsv.Banimmn.GiUi.Distr.f8. 

2  Lutw.  1532.  (c)  Jenner  v.  YolUnd.  6  Piiee.3.  tOa!^ 

(6)1  Mod.  71.  Rep.  167.  S.C. 

(c)  Gilb.  Distr.  67.  (J)  Nutbrown  ▼.  Thornton.  10  Vii.U9- 
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-  If  any  distress  and  sale  be  made,  as  for  rent  in  arrear  and  due, 
when  in  truth  not  any  is  due,  in  such  a  case  the  owner  may  recover 
doable  the  value,  with  full  costs  of  suit,  in  an  action  of  trespass,  or 
upon  the  case,  on  the  stat.  9,W.^  Jf.  sess,  1.  c.  5.  8,  5. 

If  the  distress  be  made  without  cause,  the  owner  may  make  rescous^ 
that  is,  rescue  it ;  but  if  it  be  impounded^  he  cannot  break  the  pound 
and  retake  it,  because  then  it  is  in  the  custody  of  the  law.  (a) 

A  landlord  having  authorized  a  distress  for  rent,  is  liable  for  the 
necessary  expences ;  and  although  the  plaintiff  was  sent  for  by  the 
defendant  to  take  possession  of  the  goods  distrained,  who  promised  to 
pay  him,  the  latter  will  not  be  liable  without  a  note  in  writing,  {b) 

Distress^  how  to  he  used, — Notice  of  the  distress,  with  the  cause 
of  such  taking,  must  be  given  to  the  owner  by  the  stat  9,W.  S^  M, 
9688.  1.  c.  5.  8.  1. 

.  As  to  the  manner  in  which  the  distress  is  to  be  used  and  disposed 
of;  a  distress  is  to  be  kept  in  a  pound,  which  is  nothing  more  than 
a  public  prison  for  goods  and  chattels,  and  is  either  overt^  or  open, 
or  covert,  or  shut  All  living  chattels  are  regularly  to  be  put  into 
the  pound  overt,  because  the  owner  at  his  peril  is  to  sustain  them, 
wherefore  they  ought  to  be  put  in  such  an  open  place  as  he  can 
resort  to  for  the  purpose,  (c) 

By  the  stat.  1  4*  2  Ph,  4*  Jf.  c.  12.  «.  1.  no  distress  of  cattle  is  to 
be  driven  out  of  the  hundred,  rape,  wapentake,  or  lathe,  where  the 
same  is  taken,  except  it  be  to  a  pound-over^  within  the  same  shire, 
nor  above  three  miles  from  the  place  where  the  same  is  taken ;  nor 
impounded  in  several  places,  whereby  the  owner  may  be  constrained 
to  sue  several  replevins ;  on  pain  of  forfeiting  to  the  party  grieved 
one  hundred  shillings,  and  treble  damages. 

By  sect.  S.  of  the  same  statute,  no  person  shall  take  for  keeping 
in  pound  or  impounding  any  distress,  above  four-pence  for  any  one 
whole  distress ;  and  where  less  hath  been  used,  there  to  take  less ; 
on  pain  of  forfeiting  51,  to  the  party  grieved,  besides  what  he  should 
take  above  four-pence. 

As  this  statute  expressly  enjoins  the  distress  not  to  be  driven  out 
of  the  county,  it  cannot  be  carried  into  another  county,  although  it 

(a)  Co.  Lit.  47.  Harris  v.  Huntbach.  1  Bur.  373.  Anderson 

(b)  Colman  v.EjIes.  2 Stark.  Ni.  Pri.  63.  v.  Hayman.  1  H.  Blac.  120. 
and  see  Barber  v.  Fox.  1  Stark.  Ni.  Pri.«70.  (c)  Gilb.  Distr.  70. 
Matsoo  V.  VVbaram.   2  Dumf.  &  Ea^t.  80. 
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be  to  the  nearest  pound,  and  within  three  miles  from  the  plaoe  of 
the  distress,  (a)  But  where  one  distress  was  made  for  an  entire  nntf 
issuing  out  of  two  adjoining  parcels  of  lands,  in  different  oountia^ 
there  in  respect  of  the  distrete  being  entire,  it  wa^  hdd  d|Bt  tii^ 
goods  distrained  in  both  hundreds  might  properly  be  impounded  in 
one  of  them:  (6)  if  the  counties  had  not  adjoined,  it  would. hive 
been  otherwise,  (c) 

The  offence  created  by  this  statute  for  impounding  a  distien  fa  i 
wrong  place,  is  but  a  single  offence,  and  shall  be  satisBed  widiODe 
forfeiture,  though  three  or  four  are  concerned  in  doing  the  act»  m 
the  offence  cannot  be  severed  so  as  to  make  each  offender  separately 
liable  to  the  penalty;  the  meaning  of  the  statute  being  that. Ae 
penalty  shall  be  referred  to  the  offence,  not  to  the  persons,  (cl) 

As,  where  three  persons  distrained  a  flock  of  sheep,  and- severally 
impounded  them  in  three  several  pounds,  whereby,  &c  it  was  Ikdd, 
that  they  should  forfeit  but  one  5/.  and  one  treble  damages.  («) 

In  an  action  on  this  statute,  for  driving  a  distress  out  of  the 
hundred,  into  another  county,  the  venue  may  be  laid  in  either 
county.  (/) 

Trespass  will  not  lie  against  the  pound-keeper  merdy  for  reaafiag 
adistress,  though  the  original  taking  be  ^/totM;  for  the  pound  is  die 
custody  of  the  law,  and  the  pound-keeper  is  bound  to  take  and  keep 
whatever  is  brought  to  him  at  the  peril  of  the  person  who  brings  h; 
and  if  wrongfully  taken  they  are  answerable,  not  he ;  for  when  cattk 
are  once  impounded,  he  cannot  let  them  go  without  a  replevin  or 
the  consent  of  the  party.  If,  however,*  the  pound-keeper  go  one  jot 
beyond  his  duty  and  assent  to  the  trespass,  that  may  be  a  different 
case,  [g) 

Neither  can  a  pound-keeper  bring  an  action  if  the  pound  be 
broken,  but  it  must  be  brought  by  the  party  interested,  {g) 

Beasts,  as  is  said,  ought  to  be  put  in  a  public  pound ;  for  if  they 
be  placed  in  a  private  pound,  the  distrainer  must  keep  them  at  his 
|>eril  with  provision,  for  which  he  shall  have  no  satisfaction,  and  if 

(a)  Woodcroft  v.  Thompson.  3  Lev.  48.  (f )  Cro. Elii. 480.  Gould.  146.Mocir.4AS. 

Gunbart  v.  Pelah.  *i  Str.  127*J.  1  Salk.  182. 

{h)  Walker  V.  Rumbold.  Ld.  Raym.  63.  (./')  Pope  v.  Davis.    2  Campb.  t^-  ^ 

1 2  Mod.  76.  S.  C.  Taunt.  252.  S.  C. 

(r)  hi,  prv  Holt,  J.  {.)  Radkin  v.  Towel.  Cowp.47r;. 

(./)  (  owp.  6VJ. 
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they..£e  for  want  pf  sustenance,  the  distrainer  shall  answer  for 
thm.(a) 

Dead  chattds  however,  as  household  goods,  &c.  which  may  re- 
oaire  damage  by  the  weather,  must  be  put  into  a  pound  covert, 
oCherwise  the  distrainer  is  answerable  for  them  if  they  be  damaged 
or  fltolcai  away,  and  this  pound  covert  must  be  within  three  miles, 
and  in  the  same  county,  (a) 

Now,  by  Stat  11  G.  S.  c.  19*  s.  10.  afay  person  distraining  may 
impound  or  otherwise  secure  the  distress  of  what  kind  soever  it  be, 
in  such  place  or  on  sudi  part  of  the  premises  as  shall  be  most  con- 
▼enient ;  and  may  appraise  and  sell  the  same,  as  any  person  before 
ndgbt  have  done  off  the  premises.  (6) 

Strictly  speaking,  every  room  in  a  house  may  be  stripped,  and  all 
the  furmture  impounded  in  one  room :  but  in  general  it  is  sufficient 
if  the  kmdlord  sei^  some  of  the  goods  in  the  name  of  all.  And  if 
the  fiimiture  be  kept  in  the  same  state  in  which  the  distrainor  finds 
them,  it  will  be  a  question  for  the  jury  whether  this  was  not  done 
frith  the  consent  of  the  tenant ;  and  if  so^  the  landlord  cannot  be 
deemed  a  trespasser,  (c) 

.  The  .distrainer  cannot  work  or  use  the  thing  distrained,  whether 
it  he  in  a  pound  overt  or  covert :  because  the  distrainer  has  only  the 
cuslody  of  the  thing  as  a  pledge ;  but  the  owner  may  make  profit  of 
it-at  his  pleasure.  (6) 

•  Ad  exception  to  this  rule  exists  in  respect  to  milch  kine,  which 
Dugfshe  milked  by  the  distrainer  because  it  may  be  necessary  to  their 
preservation,  and  consequently  of  benefit  to  the  owner.  (cQ 
.  The  distrainer  cannot  tie  or  bind  a  beast  in  the  pound,  though  it 
be  to  prevent  its  escape ;  for  any  act  of  the  distrainer  that  tends  to 
the  ic^^^  of  the  thing  distrained  is  done  at  his  peril,  (e) 

But  if  cattle  distrained  die  jn  the  pound,  without  any  fault  of  the 
distrainer;  in  such  case  he  who  made  the  distress  shall  have  an 
actkm'of  trespass,  or  may  distrain  again,  if  the  distress  were  for 
reoti  (e) 

If  a  distress  be  taken  without  cause,  before  it  be  impounded,  the 
party  may  make  a  reacous.     But  if  it  be  impounded,  he  cannot 

(•)  Co.  Lit.  47.  b.  Brad.  Distr^  239-40.  Gilb.  DUtr.  73.  a.  and  the  authorities  there 

(6)  Oilb.  Distr.  73.  cited ;  but  see  Brad,  Distr.  *i41. 

(c)  Wariiborn  v.  Black.  11  East.  405.  a.  («)  Ld.  Raym.  720.  1  Salk.  248.  S.  C. 

(d)  Bagsbaw  v.  Goward.  Cro.  Jac.  148. 
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justify  the  breach  of  the  pound  to  take  it  out  of  the  pouody  bacnur 
the  distress  is  then  in  the  custody  of  the  law ;  if  however  the 
be  unlocked,  it  seems  he  may  take  them,  {a)  /' 

Of  Pou/ndrbredch  and  Rescotis. — ^By  the  common  law,  if  a 
break  the  pound  or  the  lock  of  it,  or  any  part  of  it,  he  gnadj 
offends  against  the  peace,  and  commits  a  trespass  against  the  kikig, 
and  to  the  lord  of  the  fee,  the  sheriffs,  and  hundredors  in  breach  d 
the  peace,  and  to  the  party  in  delay  of  justice:  who^fore  hue  and 
cry  is  to  be  levied  against  him  as  against  those  who  break  the  pnee; 
and  the  party  who  distrained  may  take  the  goods  again,  whereaucvg 
he  finds  them,  and  again  impound  them,  (b) 

Besides  which,  by  stat.  2  W.  4r  M.  c,  5.  a.  4.  on  any  pound4ireadi 
or  rescous  of  goods  distrained  for  rent,  the  person  grieved  therebj 
shall,  in  a  special  action  (e)  upon  the  case,  recover  treble  damagM 
and  costs  against  the  offender,  or  against  the  owner  of  the  goods,  if 
they  be  afterwards  found  to  have  come  to  his  use  or  possession. 

In  an  action  on  this  statute,  it  has  been  adjudged,  that  the  woid 
^^  treble*"  shall  be  referred  as  well  to  the  word  ^^  costs,^  as  to  the 
word  ^^  damages,""  and  consequently  that  the  costs  shall  be  trdM 
as  well  as  the  damages,  (d)  Indeed  it  is  determined  in  geaail» 
that  where  a  statute  gives  treble  damages  the  costs  diall  be  treUed 
of  course,  {e) 

As  to  wliat  shall  be  a  rescous^  if  the  distress  while  being  dri- 
ven to  the  pound  go  into  the  house  of  the  owner,  who  delivers 
them  not,  upon  demand  of  them  by  the  distrainer,  this  is  a  resctmi 
in  law.  (/) 

Of  the  Di^po6itio7i  of  fJie  Distress. — With  respect  to  the  disposi- 
tion of  the  distress,  which  being  considered  as  a  pledge  could  not  at 
the  common  law  be  sold;  by  the  stat.  2  W.  Sf  M.  sess.  1.  c.  5.  8.  2. 
it  is  enacted,  That  where  any  goods  shall  be  distrained  for  rent  re- 
served and  due  upon  any  demise,  lease  or  contract  whatever,  and 
tlie  tenant  or  owner  of  the  ^oods  distrained,  shall  not  wnthio  five 
days  next  after  sucli  distress  taken  and  notice  thereof,  with  the 
cause  of  such  taking,  left  at  the  cliief  mansion-house  or  other  most 

(o)  ]a\.  Rnym.  105.  3  Blac.  Com.  12.  {<!)  Lawson  v.  Stx)ry.  1  IaL  Rarm.  1^. 

(h)  Gilb.  Distr.  ?h.  {e)  Co.  Lit.  2.^7,  b.  Cowp.368.  1  Durnf. 

(c)  In  guch  action  the  plaintiff  need  not  6c  Kast.  72. 
ph*»w  his  rioht  to  distrain.    Cotsworth  v  it)  (nib.  Di»tr.  76. 

Bottison.  Ld.  Kaym.  K^.  1  Salk.'-'47.  S.r. 
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notorious  place  on  the  premises^  replevy  the  same ;  in  such  case 
the  person  distraining  shall,  with  the  sheriff  or  under-sheriff  of  the 
county,  or  with  the  constable  of  the  hundred,  parish,  or  place 
where  such  distress  shall  be  taken,  cause  the  goods  so  distrained 
^lo  be  appraised  by  two  sworn  appraisers,  (whom  such  sheriff, 
imder-sheriff,  or  constable  shall  swear  to  appraise  the  same  truly, 
according  to  the  best  of  their  understandings,)  and  after  such  ap- 
praisement may  sell  the  same  for  the  best  price  that  can  be  gotten 
for  them,  for  satisfaction  of  the  rent,  and  charges  of  the  distress, 
appraisement  and  sale :  leaving  the  overplus,  if  any,  with  the  sheriff, 
under-sheriff,  or  constable,  for  the  owner^s  use. 

The  notice  of  taking  the  distress  is  not  required  by  the  statute  to 
be  in  writing ;  and  therefore  a  parol  notice  may  be  given,  either  to 
the  tenant  of  the  premises,  or  owner  of  the  goods  distrained,  (a) 

In  the  notice  for  the  sale  of  a  distress  under  this  statute,  it  is  not 
necessary  to  set  forth  at  what  time  the  rent  became  due  for  which 
the  distress  has  been  made.  (6) 

If  the  person  distraining  be  sworn  one  of  the  appraisers,  it  is 
illegal,  for  he  is  interested  in  the  business;  and  the  statute  says  that 
Ae,  with  the  sheriff,  &c.  shall  cause  the  goods  to  be  appraised  by  two 
sworn  appraisers,  (c) 

The  landlord  must  remove  the  goods  at  the  end  of  five  days,  and 
will  be  deemed  a  trespasser  for  any  time  beyond  it  that  he  keeps 
them.{d)  The  five  days  allowed  before  a  distress  can  be  sold,  are 
inclusive  of  the  day  of  sale,  wherefore  it  seems  the  distress  may  be 
removed  on  the  sixth  day. 

Thus,  where  a  distress  was  made  and  a  regular  notice  of  sale 
given  on  the  1 2th  day  of  Mayy  and  on  the  afternoon  of  the  17th  day 
of  the  same  month  the  goods  were  removed  and  sold,  it  was  held 
that  on  the  evening  of  the  17th,  five  days  from  the  time  of  the  dis- 
tress had  completely  expired,  and  that  the  removal  and  sale  were 
regular  according  to  the  time  allowed  by  the  statute,  (c) 

Where  one,  who  entered  under  a  warrant  of  distress  for  rent  in 
arrear,  continued  in  possession  of  the  goods  upon  the  premises  for 
fifteen  days,  during  the  four  last  of  which  he  was  removing  the 

(a)  Walker  v.  Rumbold.  12  Mod.  76.  1  Stark.  Ni.  Pri.  172. 

(6)  Moss  V.  Gallimore.  Doug.  279.  (d)  Griffin  v.  Scott,  Ld.  Rajnu  1424. 

(c)  Gilb.Distr. 77-338.  Andrews  v.Rua-  2  Str.7l7.  S.C. 

sel.  Bull.  Ni.Pri. 81.  VVestwood  v.  Cowne,  (e)  Wallace  v.  King,  1  H.  Blac.  13. 
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g8Ddi|::wludi  wcw.aftflfEtviwdiii/Bcdd  tind^ 
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tiBidng  oD.the  premiieb  and  fUstifrhioip  tbe  fdaiatiffrift^poniillMil 
UtJiouae^aftivthetiiiieayoin^  ■ ..'  4*-'>«;Uj.iitbji#) 

A  iMadDflUe  tjioeJuywBvcry  after  llie  exfR^ 
th^tiBie^af  diatreai^  iabykir  jOknr^ 
and  adSiig  die  goods ^nrfxaiiifid.  (6)  .  .     r.     ..   if  .«vMMft 

If  A  landkid,  wbohaadiflUabad  £Dr  mrt^ 
fife  daJrB^.by'amngmeDtrbetemn  him  and  the-l^iMmtj  AiMiiai 
pvoof  ji0ra0af  colliuieii  to  delBnnid  other jcSEeditaniXe)     .   ii*tiM.\i*-.' 

And  it  aeems,  diat  there  is  no  t/Am  ttquin3i\ij^\m'.^lm^ 
wetnA  on  the  aakr  of  goods  dBstnitaed,  as  that  the  haasladMh 
pkagb'  should  be  poatpoaed  to  other  goods;- nor ia.&^'ttiiBDiiM 
etase^xactMi  that  ike  Aaorft  o/ Aep&N^eta«ii  ieeilM^ 
Ae  MmrgoaiB  ore  dvposerf  qf,  when  the  distms  itself  4M»k« 

WlQDgflllf  (d)  '<;   I  ««|H 

Notice  to  the  owner  is  sufBdoit  a*  i^^aiflist'him:  ;inikiavsilpMk 
bs84)eaieiied;by  the  tenant^  in  wUdi  case»  fteMal -BotiaaylBMht 
tenant  -is  miffidcnt  to  wanant  n  sale  undtf  thd*  stnt.  t^'Wo^iM 
•8SS.  1.  e.  5.  9.  2.  and  is  prefefaUe  indeed,  to  notioe  hAMMlii 
mansion-hou&.  (e)  .v-.tl^rll 

Upon  the  sale  cf  the  distress  the  appraisers  need  be  smiii  Jbfiihi 
constable'  csily  of  the  hundred  in  which  the  distress- is  impoiindtffl) 

The  appraisers  of  a  distress  must  be  swcnm  before  the  constaUedf 
the  periflh  where  it  is  taken,  the  constable  of  the  adjoining  psfidi 
cannot  interfere,  though  the  proper  constable  is  not  to  be.loaid 
wfaoi  wanted*  (y*) 

An  irregularity  in  this  process  does  not  now  render  tbedii' 
trainer^  as  he  was  at  the  common  law, a  trespasser  o6 tnslte.*  fbrbf 
Stat.  11  Q.  9L  c.  19.  $-  19.  it  is  provided,  that  where  any  distnn 
shall  be  made  for  any  kind  of  rent  justly  due,  and  any  irregnltf^ 
shall  be  afterwards  done  by  the  party  distraining  or  his  agent,  jl* 
distress  shall  not  be  deemed  unlawful,  nor  the  distrainer  a  treqpss- 
ser,  ab  initio ;  but  the  party  grieved  may  recover  .satisfaction  for  tk 
special  damage  in  an  action  of  trespass,  or  on  the  case  at  hieelectkB. 

(a)  Winterbourne  ▼.  Morgan,  11  East,  Chit.  Rep.  167.  8.  C. 

395.  (e)  Walker  ▼.  Rumbold,  1  Ld.  RtfB. 

(ft)  Pitt  V.  Shew,  4  Bam.  &  Aid.  208.  53.  12  Mod.  76.  S.  C.  And  see  fmL 

(r)  Harrison  v.  Bany,  7  Price.  690.  (/)  Avenell  ▼.  Croker,  1  Mo.  &  IW- 

(J)  Jenner  v.  Yolland,   6  Price,  3.  2  172. 
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'  Thtt^ate  trespass  will  not  lie  for  an  irregular  distress,  where  the 
irt^^^idarity  complained  of  is  not  in  itself  an  act  of  trespass^  but  oon- 
flistamerely  in  the  omission  of  some  of  the  forms  required  in  oon- 
ducdng  the  distress,  such  as  procuring  goods  to  be  appraised  before 
thej  are  sold.  The  true  construction  of  the  provision  in  11  G.  2«  e. 
Ift"  &  19>  that  the  party  may  r^over  a  compensation  for  the  special 
damage  he  sustains  by  an  irregular  distress  **  in  an  action  of  trespass 
or  on  the  case,^  is  tliat  he  must  bring  trespass,  if  the  irregularity  be 
in  the  nature  of  an  act  of  trespass,  and  case,  if  it  be  in  itself  the  sub- 
ject-matter of  an  action  on  the  case,  (a) 

But,  by  sect.  SO,  no  tenant  shall  recover  in  such  action,  if  tender 
of  amends  have  been  made  before  the  action  brought :  and  by  sect 
21»  the  defendant  in  such  action  may  plead  the  general  issue  and 
g^ve  the  special  matter  in  evidence ;  and  in  case  the  plaintiff  or 
plaintiffs  in  such  action  shall  become  non-suit,  discontinue  his,  her, 
or  their  action,  or  have  judgment  against  him,  her,  or  them,  the 
defendant  shall  recover  double  costs  of  suit. 

Neither  a  certificate  from  a  Judge,  nor  a  suggestion  on  the  roll, 
[••necessary  to  entitle  a  defendant  to  double  costs  on  this  latter 
clMiae.(i) 

Under  the  plea  of  the  general  issue,  given  by  this  Act,  a  land- 
lord cannot  justify,  except  for  acts  done  as  landlord :  therefore,  al- 
thoo^  he  may  justify  as  far  as  the  distress  goes,  he  cannot  under 
this-  issue  justify  expulsion.  So  also  if  the  goods  remain  on  the 
ptcnnsea  beyond  the  five  days^  he  cannot  justify,  under  this  issue, 
entaring  the  house  to  remove  them  afterwards,  but  must  plead  a 
lioenoe  to  justify  the  asportation,  or  liberum  ten^mentum^  to  justify 
tbe*  expulsion,  (e) 

For  goods  sold  therefore  before  five  days  have  expired  next  after 
the  distress  and  notice,  an  action  of  trover  ¥dll  not  lie,  that  being  a 
nteedy  vwhich  cannot  be  pursued  since  the  stat.  11  G.  ^  o.  19)  as  it 
tcttds  to  place  the  landlord  in  the  same  situation  as  he  was  before  the 
pjMjjjng  of  that  act :  the  action  ought  to  be  brought  specially  for  the 
particiilar  irregularity,  (d) 

Bat  though  the  tenant  shall  make  satisfaction  for  the  real  damage 
only  sustained,  by  any  irregularity  in  taking  or  disposing  of  the  dis- 

f«)  MeMing  T.  Kemble.  2  Camp.  116.  {c)  Bisset  v.  Caldwell,  Gilb.  Di8tr..83. 

(i)  Finlay  ▼.  Seaton,  1  Taunt.  SIO.  {d)  Wallace  ▼.  King,  1  II.  Bloc.  IS. 
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trefis;  yet  by  the  stat.  9,  W.  <$-  M.  aess.  1.  e.  5.  «.  9.  if  sny  dflJMft 
and  sale  shall  be  made  for  rent  pretended  to  be  due  to  the  penbfe 
distraining,  where  in  truth  no  such  rent  is  due,  the  tenant  flihaH  re- 
cover double  the  value  of  the  goods  distrained,  together  with  fuD 
costs  of  suit,  (a) 

Gkxxis  distrained  by  the  plaintiff  were  delivered  by  him  to  the 
defendant  on  his  promising  to  pay  the  rent :  an  action  for  money 
had  and  received  would  not  lie  for  the  value  of  the  goods,  though 
defendant  do  not  pay  the  rent.  (6) 

If  a  tenant,  on  whom  his  landlord  has  distrained  for  rent,  give  a 
promissory  note  for  the  amount,  jointly  with  another  perscm,  to  re- 
lease his  goods,  and  a  subsequent  distress  be  made  on  him  for 
arrears  of  rent,  accruing  due  after  the  period  to  which  the  note  re- 
ferred, the  produce  of  the  sale  of  such  latter  distress,  must  be  Uf- 
plied  in  discharge  of  the  note.  The  landlord  cannot  apply  it 
in  discharge  of  the  subsequent  rent,  and  then  sue  the  perscn  who 
joined  in  giving  the  note  for  the  former  rent,  (c) 

A.  having  made  a  distress  for  rent  on  premises  let  to  A,  C  who 
had  purchased  the  goods  distrained  from  £.,  accepts  a  bill  of  ex- 
change payable  to  the  landlord,  in  consideration  of  his  withdntwnf 
the  distress.  The  landlord,  knowing  that  no  rent  was  due  -at  the 
time  of  the  distress,  and  having  obtained  the  acceptance  by  misre- 
presenting the  fact,  cannot  recover  on  the  bill,  {d) 

Where  there  are  three  joint  lessees,  two  of  wliom  assign  their  in- 
terest to  tlie  third,  wliose  sole  liability  the  landlord  lias  not  consent- 
ed to  accept,  tlie  goods  of  tlie  plaintiff*  being  put  on  the  premises  by 
permission  of  such  third  lessee  and  distrained  by  the  landlord  for 
rent,  and  he  hav  ing  paid  it,  the  three  lessees  are  liable  to  him  for 
money  paid  to  their  use.  {e) 

Expences  on  mokhig  a  Disfre,ss. — By  stat.  57  G.3.  c.  93.  s,  1,  if  is 
enacted,  That  no  person  whatsoever  making  any  distress  for  rent, 
where  the  sum  demanded  and  due  shall  not  exceed  the  sum  of 
twenty  jwimds  for  and  in  respect  of  sucli  rent,  nor  any  person 
whatsoever  employed  in  any  manner  in  making  such  distress,  or 
doing  any  act  whats(K?ver  in  the  course  of  such  distress,  or  for  carry- 

OO  Gill).  Distr.  8.S-1.  (,/)  (irew  v.  Bevan,  3  Stark.  Ni.  Pri.  134. 

(A)  Le^^ry  v.  (IcKxlson,  i  T.  K.  687.  (<>)   Kxall  v.  Partridge,  3  Esp.  R.  8.  S.C 

{c)  PaJfroy  v.  Buker,  3  Price,  672.  b  W  K.  309. 
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ing,  Ihe  same  into  effect,  shall  have,  take  or  receive -out  of  the 
produce  of  the  goods  or  chattels  distrained  on,  or  from  the  land- 
locd^  or  from  any  other  person  whatsoever,  any  other  or  more 
cp«t8  and  charges  for  and  in  respect  of  such  distress,  or  any  matter 
or  thing  done  therein  than  as  follows :  Levjring  distress  3s. ;  man  in 
poiflesfiion  per  day  Ss.  6c/.;  appraisement,  whether  by  one  broker  or 
more,  6d.  in  the  pound  on  the  value  of  the  goods ;  stamp,  the  lawful 
amount  thereof — all  expences  of  advertisements  (if  any  such)  10«. ; 
catalogues,  sale  and  commission,  and  delivery  of  goods,  Is.  in  the 
pound  on  the  net  produce  of  the  sale ;  and  no  person  whatsoever 
shall  make  any  charge  whatsoever  for  any  act,  matter  or  thing  as 
above,  unless  such  act  shall  have  been  really  done. 

By  sect  2.  party  aggrieved  may  apply  to  a  justice  of  the  peace, 
who  is  to  summon  offender  and  hear  the  case;  and  may  award 
treble  the  amount  of  the  monies  unlawfully  taken  with  full  costs ; 
to  be  levied  by  distress. 

Section  3.  gives  to  the  justice  a  power  of  summoning  witnesses. 

Section  4.  enacts  that  if  complaint  be  unfounded,  the  justice  may 
^ve  costs  to  the  party  complained  against  not  exceeding  20«. ;  limits 
his  power  of  making  any  order  or  judgment  against  the  landlord  to 
caaes  in  which  the  landlord  shall  have  personally  levied  the  distress ; 
and  declares  that  parties  are  not  barred  of  any  legal  remedies  they 
might  have  had  before  the  passing  of  this  act,  except  as  far  as  any 
complaint  shall  have  been  determined  by  the  order  and  judgment  of 
the  justice  before  whom  it  has  been  brought. 

Section  6.  enacts,  that  in  all  cases,  whether  the  sum  distrained  for 
flfaall  or  shall  not  exceed  20/.  the  person  levjring  the  distress  shall 
give  a  copy  of  all  his  charges  signed  by  him,  to  the  person  on  whose 
goods  the  distress  shall  be  levied. 

By  the  stat.  7  &  8  G.  4.  c.  17,  the  provisions  of  the  57  G.  3.  c.  93, 
were  extended  to  any  distress  or  levy  for  land-tax,  assessed  taxes, 
poors^ rates, church  rates,  tithes,  highway  rates,  sewer  rates,  andevery 
<^er  rate,  tax,  imposition,  or  assessment,  in  all  cases  wliere  the  sum 
demanded  and  due  does  not  exceed  201. 

A  tenant  distrained  on  for  rent,  requested  the  broker  not  to  pro- 
ceed to  sale,  and  engaged  in  consideration  of  forbearance,  to  pay 
the  broker''s  charges,  time  was  given,  and  the  charges  paid;  but 
the  tenant  objected  to  the  amount  of  them,  and  to  the  amount  of 
rent  demanded.     Held  that  this  was  not  a  voluntary  payment,  and 


K* 
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ihit  f-f  nlnrflrr.  If  iirnipilFT^  imifllit  IhfrrmrirfiiMliito  iMjiiil 
fiirjaoMy  iMui  and  zacdhRad.^) '•  inf^-*i.%»'i  '»*(Mtfii0il> 
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Sbotiqn  U.    Q^  <Ae  Action  of  JOebt^  where  the  ZeumMg 
i'.        .  Deedm  ■■   '    •  ♦  •»'••<    \i  ni^r^Mvii 

Anothbe  remedy  for  the  reooyery  of  rent  in  by- ac^^  of  j 
or  ooroMit,  where  the  premises  are  dmiMei}^  A^  ,  '  ,!"!^^rl  l7 

Ai^  action  of  debt  or  ooYenant  lies  for  |iqp|^payiiieiit  of  u 
the  word  <<  yielding^  m  a  lease  for  yeairs^  £or  it  is  an 
pay  the  rent,  which  will  make  a  coreaaot*  ^  .  ,  .,j^  ^^ 

The  action  of  debt  js  founded  upon  a  oontract*  eitber  ^ 
impliedy  in  which  die  certainty  of  the  fum  qt  duty  anpeuh 
plaintiff  is  to  recover  the  sum  tfi  mmiaro,  and  notih  daaBif^paki 

Debt,  being  an  action  founded  on  an  ex{U!«si{  oantrac^  i^^ 
senred  on  leases  for  years  were  at  aU  times  ifeujiiisMhty  tlj^JM-. 
des  of  remedy •  (c)  .  . 

So»  debt  lies  tat  rent  upcm  a  letter  though  the  aefen^sji^ir 
tered  before  his  tide  began :  fo^  thou^  clearly,  he  is  a  **  ~ 
his  entry,  and  the  accruing  of  his  term  shall  not  alter  his 
yet  debt  lieth  for  privity  of  contract ;  and  whether  die  entiy  b 
tortious  or  not,  it  cannot  discharge  the  contract  for  payment  of 
the  rent,  {d) 

At  common  law,  debt  did  not  lie  for  rent  reserved  upon  a  free- 
hold lease  during  the  continuance  of  the  lease,  {e) 

But  Stat.  8  Ann,  c,  1 4.  8.  4.  enacts,  that  any  person  entided  to 
rent  arrear  on  a  lease  for  life,  or  lives,  may  have  an  action  c^  ddit 
during  the  existence  of  the  life,  as  on  a  lease  for  years  during 
the  term. 

r 

But  debt  does  not  lie  either  at  common  law,  or  by  stat.  8  AfU^ 
c.  14.  for  the  arrears  of  an  annuity  or  yearly  rent,  devised  paysUe 
out  of  lands  to  J.  during  the  life  of  £.,  to  whom  the  lands  are  de- 
vised for  life,  B.  paying  the  same  thereout  so  long  as  the  estste  of 
freehold  continues.  (/) 

(a)  HiU  V.  Street,  5  Bing.  37.  Macdonnel  v.  Welder,  1  Str.  550. 

(b)  BuU.  N.  P.  167.  (e)  Biahop  of   Wincheirter  t.  Wri^ 

(c)  Egp.  N.  P.  188.  Lit.  8.  58.  2  Ld.  Raym.  1066. 

(d)  Alexander  v.  Dyer,  Cro,  EUz.  169.        (/)  Webb  v.  Jiggs,  4  M.  &  S.  llS. 
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By:  the  stat  i&H.%.c.  87>  «.  1.  the  executors  and  administrators 
of  tenants  in  fee,  fee-tail,  or  for  life,  of  lent-services,  rent-charges, 
rents-seek  and  fee-farms,  may  bring  debt  for  the  arrearages  against 
the -tenant  who  ought  to  have  paid  the  same.  This  statute  extends 
to. all  tenants  for  life. 

Though  it  be  not  necessary  in  general  to  set  out  the  indenture  in 
the  declaration  in  debt  for  rent,  yet  it  seems  necessary  where  the 
a^stion  is  brought  on  a  lease  of  tithes,  which  bemg  an  incorporeal 
hereditament  lying  in  grant,  could  not  be  granted  without  deed,  (a) 

.  If  one  of  two  lessees  assign  his  interest,  and  the  other  die  before 
the  lent  becomes  due,  an  action  of  debt  in  the  debet  et  detmet  will 
lie  agianst  the  assignee  and  executrix  of  the  deceased  lessee  for  the 
whxAe  rent.  (6) 

So^  if  the  lessee  for  years  will  assign  all  his  term  in  part  of  the 
laibd,  the  lessor  shall  have  a  joint  action  against  the  lessee  and  a&- 
rigiiee.  (6) 
.  tf  there  be  a  lessee  for  years,  and  he  assign  all  his  interest  to 

^   1 

inbther,  yet  may  the  lessor  still  have  an  action  of  debt  against  him 
for  rent  in  arrear  after  the  assignment:  first,,  because  the  lessee 
shall  not  prevent  by  his  own  act,  such  remedy  as  the  lessor  hath 
Bgainst  him  on  his  contract ;  Sdly,  that  the  lessee  might  grant  the 
tenn  to  a  poor  man,  who  would  not  be  able  to  manure  the  land, 
■bd  ao  for  need  or  malice  the  land  would  lie  untilled^  and  the  lessor 
be  without  remedy,  either  by  distress  or  action  of  debt,  (c) 

But  the  lessor  may  either  tacitly  or  expressly  accept  the  assignee 
for  bis  tenant,  and  so  discharge  the  original  lessee  :  and  if  he  once 
Booept  rent  from  the  assignee,  (who  is  bound  however  no  longer 
than  while  in  possession,)  he  can  never  resort  back  again  to  the  first 
tenee.  (df) 

The  executor  or  administrator  of  a  lessee  for  years,  may,  like  any 
other  assignee,  assign  the  term,  and  shall  not  be  chargeable  for  rent 
after  die  assignment,  {d) 

In  a  plea  of  assignment  in  a  lease  of  tithes,  it  is  necessary  for  the 
cletehdant  to  allege  that  he  assigned  the  term  by  indenture ;  for 
that  was  always  required  by  the  common  law :  and  the  statute  of 

(a)  Dean  and  Chapter  ofWindsorv.  Go-  (c)  Hool  v.  BeU.  1  Ld.  Rajm.  172-3. 

rer.  ^  Saand.  ?97.  n.  1.  Auriol  v.  Mills.  4  T.  R.  94-98. 

(h)  Bailiffs' and  Cammonaltj  of  Ipswich  (d)  Esp.  N.  P.  201. 
r.  llaitin.  Cro.  Jac.  411. 
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fcMliUi  WiSw^Ck  ft.*Sw  does  not  apply: to^yutl  of  kictepiMiiL-lHii»- 
i1kiWiints,tfor  tbey  aro  not  within  the  muchief  mtended telle rter- 
died  by  the  statute,  (a)  .       .        «    i. 

'  If  4be  lenor  aflsign  his  rent,  without  the  revaraioii,  the  aesl^gnee 
(if  the  tenant  agree)  may  maintain  an  action  of  debt  for  the'rooily 
because  the  privity  of  contract  is  transferred.  (6) 

■If  the  lessor. gfant  away  his  reversion,  he  cannot  have  an  aotion 
of'  debt  for  the  rent,  which  being  incident  to  the  revenmi,  passes 
with  it^^The  grantee  of  the  reversion,  therefore,  can  alone  have 
tke  action,  (c) 

But  the  grantee  even  cannot  have  debt  against  .the  lessee  if  he 
hsve  assigned  over;  for  there  was  no  privity  between  than  but  by 
reason  of  the  privity  of  estate,  and  that  being  gone  by  the  assign- 
ment, this  action  will  not  lie.  (d)  Such  is  the  case,  whether  the 
person  claiming  the  rent  comes  in  by  succession  or  grant :  thus  the 
successor  of  a  prebendary  cannot  bring  debt  against  the  executcnr  of 
a  lessee  of  the  prebendary,  where  such  executor  had  assigned,  (e) 
.  But  if  a  lessee  assign  part  of  the  land  demised,  a  grantee  ctf  the 
veversion  shall  have  debt  against  him  for  the  whole  rent :  Ux  the 
iVOdie:  estate  remaining  in  one  part  of  the  land,  the  privity  remained 
entire  and-would  support  the  action,  (f) 

.  A' devisee  may  maintain  debt  for  his  share  of  the  rent,  and  if 
there  be  a  devise  of  a  rent  to  be  equally  divided  between  threes 
each  may  have  his  action  for  his  share,  (g) 

.  ■  An  agreement  between  tlie  lessor  and  the  assignee  of  the  original 
IflSB^,  ^^  that  the  lessor  should  have  the  premises  as  mentioned  in 
the  lease,  and  should  pay  a  particular  sum  over  and  above  the  rent 
annually  towards  the  good-will  already  paid  by  such  assignee,^ 
operates  as  a  surrender  of  the  whole  term,  and  the  sum  reserved  for 
good-will  being  to  be  paid  annually  in  gross  and  not  as  rent,  the 
assignee  cannot  distrain  either  for  that,  or  for  the  original  rent,  but 
he  has  a  remedy  by  assumpsit  for  the  sum  reserved  for  the  good- 
will. (A) 

If  a  lessee  for  years  re-demise  his  whole  term  to  tlie  lessor  with  a 

(a)  Dean  and  Chap,  of  Windsor  v.  Go-  («•)  Overton  v.  Sydal.  Ibid.  n.SS. 

ver.  2  Saund.  298.  n.  2.  (f)  Broom  v.  Hore.  Ibid.  633, 

(6)  Marie  v.  Flake.  3  Salk.  118.  (g)  Ards  v.  Watkin.  Ibid.  637. 

(c)  E«p.  N.  P.  202.  (/j)  Smith  v.  Mapleback.  1  T.  R.  441. 
id)  Humble  v.  Glover.  Cro.  Eliz.  328. 
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jwwiwrtiiip  of  rent,  it  operates  as  a  surrender  of  the  original  lease, 
and  therejbre  he  cannot  maintain  debt  for  rent  against  the  executor 
of  the  original  lessor ;  but  must  seek  relief  in  equity,  (a) 

If  a  lessee  assign  his  whole  term  to  a  stranger,  he  may  bring  debt 
far  the  rent  reserved  on  the  contract  against  him  or  his  personal 
representatives. 

So,  if  the  lessee  for  years  asjdgn  all  his  term  to  another,  reserv- 
ing the  rent  to  himself,  he  shall  have  an  action  of  debt  for  the 
onvars  during  the  term ;  for  though  not  properly  a  rent  for  want 
of  a  reversion,  yet  it  partakes  of  its  nature,  being  a  return  for  the 
profits  which  are  annual,  (b) 

The  assignee  of  a  rent  may  maintain  debt  for  arrears  of  the 
rent,  (c) 

Debt  does  not  lie  for  rent  upon  an  expired  lease.  Therefore 
where  lessee  for  life  made  a  lease  for  years,  rendering  rent,  and 
afiterwards  surrendered  to  the  lessor  upon  condition :  the  lessee  for 
years  took  a  new  lease  for  years  of  the  Icssof ;  the  lessee  for  life 
performed  the  condition,  and  put  out  the  lessee  for  years,'  who  re- 
;  and  the  lessee  for  life  brought  debt  for  the  first  rent 
:  and  it  was  ruled  that  it  was  not  maintainable,  for  the 
out  of  which  it  was  reserved  was  gone  and  determined ;  for 
though  the  surrender  of  the  tenant  for  life,  which  made  the  lessee 
for  years  immediate  tenant  to  the  first  lessor,  and  so  enabled  him  to 
make  such  surrender,  was  conditional,  yet  the  defeasance  of  the 
estate  for  life,  by  performance  of  the  condition,  cannot  defeat  the 
estate  of  the  lessee  for  years,  which  was  absolute  and  well  made, 
and  then  the  rent  reserved  thereon  is  gone  likewise,  (d) 

Yet  if  a  lease  be  made  to  a  woman  duni  sola^  and  she  marry,  the 
term  expire  and  she  die ;  debt  lies  against  the  husband  for  rent  ac- 
cruing during  her  life-time ;  for  he  is  chargeable  by  reason  of  the 
perception  of  the  profits,  {e) 

Soj  in  the  case  of  a  lease  for  years,  rendering  rent,  and  for  non- 
payment the  lease  to  be  void ;  although  the  lease  become  void,  yet 
for  rent  due  before,  debt  lies.  (/) 

The  Declaration. — In  declaring  in  debt  for  rent  on  a  lease  for 

(«)  Uejd  T.  Langford.  2  Mod.  174.  Bar.  Abr.  tit.  Leases  (S.  3.  1.) 

(i)  Poaknej  t.  Holmes.  1  Stra.  405.  (e)  Vane  v.  Minshall.  1  Lev.  S5. 

(e)  Alien  ▼.  Biyan,  5  Barn.  &  Cres.  512.  (/  )  Nunns  v.  Gee.  Cro.  Elix.  77. 
(tf )  Brewster  ▼.  Parrot.   Cro.  Eliz.  164, 

K  K 


498  Of  the  Actim  of  Debt^       [Chap.^  XIU. 

yean,  the  plaintiff  iieed  not  set  forth  any  entry  or  «ccu{»tkNii:.'ifor 
thoi]|^  the  defendant  neither  enters  nor  occupies^  he  mutt  pay  the 
rent,  it  being  due  by  the  lease  or  contract,  and  not  by  the  occii* 
pation :  therefcHre,  though  it  is  usual  in  the  dedaration  to  say  '^  by 
virtue  of  which  the  lessee  entered,**'  yet  it  is  not  necessary,  (a) 

If  rent  be  reserved  quarterly  and  half-yearly,  each  gale  is  a  dis- 
tinct debt  for  which  the  lessor  may  have  his  action,  and  may  declare 
for  an  entire  gale  at  the  end  of  any  quarter  or  half  year,  without 
shewing  how  the  former  quarter  or  half  year  has  been  satisfied. 
But  if  he  declare  only  for  part  of  the  gale  due  at  the  end  of  any 
half  year  or  quarter,  it  is  bad,  unless  he  shews  how  the  remaining 
part  was  satisfied ;  for  otherwise  the  lessee  may  be  exposed,  to  many 
actions  for  the  same  demand.  (6) 

Whenever  rent  or  any  other  duty  is  reserved  quarterly  or  half- 
yearly,  the  declaration  should  always  state  when  it  was  due  and 
owing,  or  it  will  be  bad.  (c) 

Soi  if  the  plaintiff  declare  for  less  rent  than  a  year  upon  an  an- 
nual resdhration  of  rent  without  shewing  how  the  rest  was  satisfied, 
it  ia  bad ;  and  no  action  will  lie  for  half  a  yearns  rent  if  the  rent  be 
reserred  aimually. 

In  debt  £6r  vent  against  the  devisee  of  the  lessee,  the  plaintiff 
must  shew  that  the  defendant  entered  by  assent  of  the  executor,  or 
frirMe  legatioms :  and  a  demand  must  be  made  of  the  rent  (d) 

Where  the  plaintiff  in  his  declaration  undertakes  to  recite  a  lease, 
any  iiiis*recital  is  fatal,  if  the  action  be  founded  on  such  lease. 

Thus,  if  a  lease,  upon  which  a  gross  sum  and  three  fowls  are 
reserved  by  way  of  rent,  is  represented  in  pleading  to  have  reserved 
the  gross  sum  witiiout  mentioning  the  fowls,  the  variance  is  fatal,  (e) 

In  debt  by  remainder-man  for  rent  reserved  upon  a  lease  by 
tenant  for  life,  the  plaintiff  must  shew  what  authority  the  tenant  for 
life  had  to  make  the  lease,  (e) 

The  wnue  may  be  laid  either  where  the  land  lies  or  where  the 
deed  was  executed,  or  it  shoidd  seem  ill  any  place,  if  the  action  be 
against  the  original  lessee.  (/> 

(a)  Bellasis  y.  Burbrick.   1  Salk.   209.        (c)  Piltarfe  v.  Darby.  1  Show.  8. 
S.  C.  1  Ld.  Rttjiii.  171.  (d)  Bufkinv.  Edmunds.  Cxo.Elis.535-6. 

(6)  Eip.  N.  P.  «1«.  Marie  v.  Flake.  S        («)  Sands  v.  I.edgrer.  «  Ld.  Baym,792. 
Salk.  118,    Dean  and  Chap,  of  Windsor  v.        (/)  Way  t.  Yally.  «  Salk.  d5J.  Pattar- 

Gover.  2  Saund.  304.  n.  6.  son  t.  Soott.  S  Str.  776. 
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"But  if  the  action  be  against  the  assignee  of  the  lessee,  it  must  be 
kid  where  the  land  lies ;  for  he  is  chargeable  only  on  the  jwivity 
of  estate,  {a) 

'  So,  against  the  executor  of  the  lessee,  the  action  must  be  brought 
where  the  land  lies ;  for  he  is  chargeable  as  assignee  on  the  privity 
of  estate  only.  (6) 

80  also  debt  for  rent  by  the  assignee  of  the  lessor  against  the 
feMee  must  be  brought  where  the  land  lies :  but  it  is  otherwise  in 
the  ease  of  covenant  which  is  transitory,  (c) 

In  debt  for  rent  against  an  executor  or  administrator,  if  the 
wkole  rent  have  accrued  in  the  lifetime  of  the  lessee,  the  action 
against  his  executor  must  be  in  the  detinet  only :  and  the  executor, 
though  he  do  not  enter,  is  still  chargeable  in  the  detinet^  because 
he  cannot  so  waive  the  term  as  not  to  be  liable  for  the  reitt  as  far  as 
he  has  assets.  (</) 

But  for  the  rent  incurred  after  the  death  of  the  lessee,  the  action 
may  be  brought  either  in  the  dd>et  or  detinet^  if  the  executor  enter ; 
fer  he  is  charged  as  assignee  in  respect  of  the  perception  of  the  pro- 
fits, and  it  is  not  material  whether  he  has  assets  or  not  Therefore 
he  cannot  in  such  case  plead  plene  administravit :  and  if  judgment 
be  givm  against  him,  it  is  de  bonis  propriis^-'^But  if  the  land  b^  of 
less  value  than  the  rent,  he  may  plead  the  specia:l  matter,  viz.  that 
he  has  no  assets,  and  the  land  is  of  less  value  than  the  rent,  and  may 
pny  judgment  whether  he  shall  be  charged  otherwise  than  in  the 
dMmef  only.  The  lessor  has  his  election  to  charge  him  either  in 
the  debet  and  detinet^  or  the  detinet  only,  in  which  latter  case  the 
fndgment  is  de  bonis  testatoria.  {d) 

It  seems  sufficient  to  declate  against  the  defendant  as  executor, 
fifthnit  naming  him  so  in  the  beginning  of  the  declaration,  (e) 
'  If  the  action  be  brought  by  the  assignee  of  the  reversion  against 
the  lessee  for  rent,  he  must  set  forth  the  estate  of  the  original  lessor, 
and  the  several  mesne  assignments,  down  to  himself:  for  these  are 
H^ceMary  to  make  out  his  title,  and  the  validity  of  these  assign- 
ments being  matter  of  law,  ought  to  be  set  forth  for  the  court  to 
judge  of.  (/) 

(«)  Tovejr  ▼.  Pitoher,  Garth.  177.  {e)  Dean  and    Chapter   of   Bristol   v. 

(S)  Sqp*  N.  P.  213.  Guyae.  1  Saund.  11^2.  n.  2. 

(#>  ThnU  ▼.  Cornwall.  1  WiU.  ir>5.  (/)  £gp.  N.  P.  220. 

^d)  JeTem  v.  Harridge.  1  Saund.  1.  u.  1. 
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For  it  is  a  general  rule,  that  estates  in  fee-simple  may  be  alleged 
generally,  but  the  oommenoement  of  e9tates4ail,  and  other  particular 
estates  must  be  shewn,  where  they  go  to  the  ground  of  ih^  aelion« 
but  not  so  where  they  are  only  inducement :  the  life  therefore  of  ^ 
tenant  in  tail  or  ior  life  ought  to  be  averred,  (a) 

But  where  the  action  is  by  the  lessor  or  his  heir  against  the  a&-* 
signee  of  the  lessee,  the  plaintiff  need  not  set  out  the  several  mesne 
assignments  to  the  defendant,  for  they  do  not  lie  within  his  know-* 
ledge :  but  it  is  sufficient  for  the  plaintiff  to  set  forth  the  original 
demise  to  the  first  lessee,  whose  estate  and  interest  have  by  several 
mesne  assignments  come  to  the  defendant ;  and  proof  of  possession 
and  occupation  shall  be  suffici^it  to  charge  him.  (a) 

An. assignee  of  a  lease,  assigned  to  him  by  an  administrator,  is 
not  obliged,  it  should  seem,  to  make  a  proferi  in  curiam  of  the 
letters  of  administration.  (6) 

Declaration  in  debt  for  rent  stated  a  demise  of  a  messuage,  land, 
and  premises,  with  the  appurtenances.  The  proof  was  of  a  demise 
of  a  messuage  and  land,  together  with  the  fumiturey  utetmk^  and 
implements :  Held,  that  as  the  rent  issued  out  of  the  real  property, 
ap4.not  out  of  the  furniture,  it  was  sufficient  for  the  plaintiff  to 
allfi^  and  prove  a  demise  of  the  real  property,  and  tfaeref(»^  there 
¥ras  no  variance,  (c) 

If  a  declaration  profess  to  set  out  the  terms  of  a  reservation  of 
r^t,  in  an  action  of  debt  for  the  rent,  it  is  a  variance  to  omit  an 
exception,  referring  to  a  subsequent  proviso,  by  which  a  deduction 
is, to  be  made  if  a  certain  event  happen,  although  that  event  have 
not  happened,  (d) 

■  Respecting  the  venue^  it  may  in  addition  be  observed  that,  in 
debt  for.  rent  upon  a  lease,  founded  on  the  privity  of  estate,  as 
iKfhen  brought  by  the  assignee  or  devisee  of  the  lessor  against  the 
leasee ;  .or  by  the  lessor  or  his  personal  representatives,  against  the 
assignee  of  the  lessee :  or  against  the  executor  of  the  lessee,  in  the 
debet  and  detinety  the  action  is  local ;  and  the  venue  must  be  laid 
in  the  county  where  the  estate  lies. — But  in  debt  by  the  lessor 
against  the  lessee,  or  his  executor  in  the  detinet  only,  the  action  is 
transitory,  and  the  venue  may  be  laid  in  any  county. 

(a)  Esp.  N.  P.  220.  Cres.  251. 

(6)  Rawlinson  v.  Stone.  3  Wils.  1 .  3.  {d)  VaTUOur  v.  Onniod.  6  Bam.  &.  Cm. 

(r)  Farewell  v.  Dickenson,  6  Barn.  &      430. 
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In! debt!  for  rent,  not  setting  forth  in  what  parish  the  lands  were 
flitiiat^,  Md  the  particulars  of  demand  described  them  in  a  wrong 
ptririi;  yet  it  was  held  that  the  plaintiflF  might  recover,  it  not 
afipdaring  that  any  misrepresentation  was  intended,  or  that  the 
defendant  held  more  than  one  parcel  of  land  of  the  plaintiff,  so  as 
tO'be  misled  by  it.  (a) 

5PAe  Pteff*.— The  pleas  to  an  action  of  debt  for  rent  reserved  on 
aieose  by  deed  are,  1.  Nil  debet ;  S.  Non  est  facttim ;  3.  Riens  in 
mnriire;  i.  Eiltry  and  eviction ;  5.  Infancy. 

Wherever  the  debt  is  founded  on  the  deed,  the  plea  cannot  con- 
tradict it :  but  there  is  a  difference  where  the  specialty  is  but  an 
inducement  to  the  action  and  matter  of  fact  is  the  foundation  of  it, 
fbr  there  nil  de^t  is  a  good  plea :  as  in  debt  for  rent  by  indenture, 
for  the  plaintiff  need  not  set  out  thie  indenture.  Therefore  the 
indenture  may  plead  nil  debet  to  rent  reserved  by  indenture,  which 
be  could  not  do  in  the  case  of  a  bond;  because  an  indenture  of 
leasfr  does  not  acknowledge  an  absolute  debt  as  a  bond  does,  for  the 
debt  arises  from  the  enjoyment  of  the  thing  demised,  and  so  the 
indmture  is  but  inducement.  (6) 

•  ■  NU  debet  is  a  good  plea  in  debt  for  rent  on  a  lease  by  indenture, 
for  the  foundation  of  the  action  is  a  mere  fact,  namely,  the  arrears 
of  rent,  and  the  indenture  is  held  to  be  only  inducement,  which  the 
ploindff  need  not  set  out  in  his  declaration,  (r) 

•  But^'though  the  defendant  may  plead  nil  dehet^  he  cannot  give  in 
cvideiiee  under  it,  that  the  plaintiff  had  nothing  in  the  tenements,  (r) 

-Xliough  in  debt  for  rent  on  a  demise  by  indenture,  it  is  not 
necessary  to  declare  that  it  was  by  indenture,  but  "  qfuod  cttm 
dimiMset^  generally  is  sufficient ;  yet  if  the  defendant  plead  nil 
habuU  in  tenementis^  it  is  said  to  be  primn  fane  a  good  plea, 
beeasae  no  estoppel  appears  upon  the  record ;  (d)  and  if  the 
plMntiff  reply  that  he  had  a  sufficient  estate  to  make  the  demiftc, 
hcloies  the  benefit  of  the  estoppel,  and  as  he  will  not  rely  thereon, 

I...:      ■  .        ..■      - 

,^)  ;paTi#«  V*  Edwards.  3  M.  &  S.380.  Kemp.  y.  Goodal.  1  Sslk*  m,  WiUrias  r. 

Kiof  V.  Fnser,  6  Kaat.  348.  Win^ate.  6  T.  K.  62.  Parker  v.  Maiming. 

'\oi^ktwsi  '^.  Consett.   2   Ld.   Rajm.  7  T.  R.  537.Trevivanv.  Lawrence.  6Mod. 

1MK>-1503.  E«p.  N.  P*.  a33.  2.56-8.  S.  C.  2   Ld.  llaym.  1048,  1054. 

(r)  Dean  »nd   Chapter  of  Windsor  v.  Duppa  v.  Majo.  1  Saund.  i^76.  n.  1.  Bull. 

Cover,  t  Saund.  297.  n.  1.  N.  P.  170. 

(^  Paimflf  v.£kiii&.  2  IA»  l^xjm,  Idjl. 
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but  will  replj  helmUy  the  jwy  fduU  find  the  truth;  but  if  be 
reply  (as  he  ought  to  do)  that  the  demue  was  by  indenture,  and 
concludes  tmde  petH  judicmmj  if  the  defendant  shall  be  admitted 
to  plead  the  plea  against  his  own  acceptance  ct  the  lease  by  inden- 
ting, the  defendant  shall  be  stopped,  (a) 

But  where  the  declaration  states  the  lease  to  be  by  indenture, 
the  jdaintiff  need  not  reply  the  estoppel,  but  nmy  demar,  because 
the  estoppel  appears  on  the  record :  otherwise,  as  is  before  men- 
tioned, if  the  declaration  be  ^  qtiod  cum  dimiseUet^^  without  saying 
that  it  was  by  indenture,  (a) 

In  debt  on  bond  conditioned  for  the  payment  of  rent  reserved 
upon  a  demise  according  to  certain  articles,  the  defendant  is 
estopped  to  say,  that  he  had  not  any  thing  in  the  land  demised  by 
the  articles.  (6) 

Nil  kabuU  in  tenemenHs  has  been  held  to  be  a  good  plea  on 
demise  by  deed  poll,  because,  as  to  the  lessee,  it  is  no  estoppel.  It 
seems  indeed  settled  that  it  is  not  admitted  to  be  pleaded  by  the 
lesiee  in  any  case  where  occupation  is  enjoyed  :  for  the  Court  will 
not  permit  a  tenant  to  impeach  his  landlord's  title :  nor  indeed  will 
an  action  for  rent  lie  where  the  title  is  in  dispute.  So,  a  tenant 
cannot  set  up  the  title  of  the  mortgagee  against  the  mortgagor : 
because  he  holds  under  the  mortgagor  and  has  admitted  his  title,  (e) 

But  a  tenant  is  not  at  all  events  estopped  to  deny  his  landlord's 
title ;  the  estoppel  exists  only  during  the  continuance  of  his  occu- 
pation ;  and  if  he  be  ousted  by  a  title  paramount,  he  may  plead  it  {d) 

If  in  a  lease  special  days  of  payment  be  limited  by  the  red- 
dendum^ the  rent  must  be  computed  according  to  that,  and  not  the 

habendum,  (e) 

< 

In  debt  for  rent,  where  the  plaintiff  had  declared  for  more  than 
was  due  upon  his  own  shewing,  upon  nil  debet  pleaded,  he  had 
judgment  and  damages  and  costs,  notwithstanding ;  and  it  being 
moved  in  arrest  of  judgment  that  the  plaintiff  had'  made  an  entire 
demand  for  rent  to  a  certain  sum  when  it  appeared  that  he  could 
not  have  an  action  for  so  much,  yet  the  Court  held  that  he  might 

(a)  Kemp.  v.  Goodal.  1  Salk.  277.  Veale  R.4.  Goodtitle  d.  Norris  v.  Morgan.  IT.K. 

T,  Warner.  1  Saund.  3144-5.  note  4.  755-760.  n.  a.  Brooksby  v.  Watts.  6  Taunt. 

(h)  Strowd  V.  Willis.  Cro.  Elir.  362.  ^A3.  t  Marsh.  38.  S.  C. 

(r)  Heath    v.    Vermeden.  3  Lev.   146.  (d)  Ilayne  v.  Maltby.  3  T.  R.  438-441. 

Ksp.  N.  P.  233-5.  Cooke  v.  Loxley.  5  1.  (e)  Tompkins  v.  Pincent.  1  Salk.  141. 
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nieaseithe  aurpius  and  damages, .  and  take  jndgment  for  the 
madua  (a) 

;  .  If.  the  leBflor  aoc6]:>t  rent  due  at  the  last  day  of  payment,  and 
give  a  discharge  thereof  and  acquittance,  this  shall  discharge  all 
preceding  arrears,  and  this  would  be  good  evidence  on  nil  debet ; 
for  it  is  not  presumable  that  a  man  would  give  a  receipt  for  the  last 
gale  of  rent,  when  the  former  gales  were  unpaid.  (A) 

So,  if  the  defendant  plead  ^^  levied  by  distress^  and  so  nil  debet ^ 
he  may  give  a  release  or  payment  in  evidence :  and  even  though 
there  never  was  any  distress  made,  yet  is  the  evidence  of  pajrment 
or  the  release  good ;  for  the  issue  is  on  the  debt,  and  .the  defendant 
proving  it  discharged,  by  any  means,  supports  this  issue,  (c) 

In  debt  for  rent,  the  tenant  may  plead  as  to  part  that  he  has 
paid  the  landlord'^s  property  tax  to  that  amount,  in  respect  of  the 
rent  due  to  the  plaintiff,  claimed  by  the  declaration,  after  he  has  in 
tact  paid  the  tax.  (d) 

If  the  lessor  have  covenanted  to  repair,  and  bring  debt  for  his 
rent,  it  seems  that  the  lessee  may  plead  that  he  expended  the  rent 
in  necessary  repairs,  and  so  owes  nothing :  {e)  but  he  must  [dead 
this  specially,  and  cannot  give  it  in  evidence  on  the  general  issue, 
for  he  might  have  covenant  on  it  against  the  lessor;  wherefore 
also,  if  the  lessor  had  brought  covenant  for  rent  instead  of  debt, 
the  leasee  could  not  plead  expenditure  in  reparations  at  all,  the 
remedy  being  reciprocal.  (/)  « 

However,  where  there  is  an  express  covenant  in  the  same  inden^ 
tiure,  that  the  lessee  may  deduct  for  charges  and  repairs,  there 
dearly  the  defendant  may  plead  it  in  bar  to  debt  for  rent,  {g) 

So,  the  defendant  may  plead  non  est  factum ;  for,  denying  the 
fxiatence  of  the  deed,  there  can  be  no  estoppel,  (h) 
.   If  the  defendant  plead  Tum  est  factum,  the  plaintiff  must  prove 
tlie  execution  of  the  deed,  and  proof  that  one  who  called  himself  B* 

,(«)  Tbwaites  v.  Asbfield.  5  Mod.  214.  (e)  Taylor  v.  Beal.  Cro.  £liz.  S22« 

\b)  E«p.  N.  P.  234.  Co.  Lit.  373.  a.  Pen-  (/)  Bull.  N.  P.  176.  Clayton  v.  Kynaa- 

mat's  case.  9  Co.  65.  b.  Pamer  ▼.  Stabick.  ton.  1  Ixl.  Kaym.  420.  Bullock  ▼.  DcnuniU. 

1  Sid.  44.  6  T.  R.  650.  2  Chit.  Rep.  608.  S.  C.  but 

.  («)  OftUMray  v.  Sosach.   1  Salk.  284.  not  S.  P. 

CmII  ▼•  Haztii.  Cro.  £liz.  140.  {g)  Johnson  v,  Carre.  1  Lev.  Id2.  Esp. 

(d)  Tinokler  t.  Prentice.  4  Taunt.  549.  N.  P.  234. 

And  Me  PocxMsk  v.  Euatace.  2  Campb.  181.  {h)  Bull.  N.  P.  170  1. 

Beker  v«  Davis,  3  Campb.  474. 


1« 
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^fy\ltyltit|.i»  not  jufficioBt^  if  Ibemtqen  did  ^not  :IcnoiiPft  (to^'to 
%(^MGe9ful8iit  («) 

.  |l7]i4er  this  plea,  the  defendant  may  givein  evidence  aa3p 
that  proves  the  deed  to  be  avoided,  though  it  were  delivered  arhk 
df^;.  jCor  the  plea  is  in  the.present  tense,  and  if  it  be  avoided^  it  is 
iKift  ^w  his  deed,  (a) 

,  But  if  the  dcftndant  plead  rasure  et  ric  non  est  factuimi  nothing 
else  is  evidence  but  orasure.  (b) 

,  Miens,  in  arriire  is  a  good  plea  in  debt  for  rent,  though  it  iraiild 
be  bad  in  covenant  for  rent ;  for  in  covenant  such  plea  confesses 
tb^f  covenant '.broken,  and  goes  only  in  mitigation  of  damages,  (c) 
ll^Jierefore,  where  the  defendant  pleaded  ^^  that  nothing  oi  the  rent 
is  in  arrear  and  unpaid  as  by  the  declarations  is  above  supposed,^ 
ii.waa  held  to  be  the  same  as  if  he  had  said  nil  debei^  and  that  it 
related  to  the  time  of  the  action  brought,  as  well  as  that  of  the  plea 
pljPaded,  for  if  the  rent  were  due  and  be  not  at  the  time  of  the  plea, 
it  |X)uld  not  have  ceased  to  be  due,  but  by  the  plaintiiTs  acoepttng 
it|;  ymd  if  so,  he  waives  the  action,  though  it  was  well  brought  at 
thAtime.(d)  *  ' 

The  defendant  may  also  plead  payment  at  or  after  the  day  ;  for 
acceptance  of  rent  may  be  pleaded  in  bar  to  debt  for  rent,  though 
nottto  1^  recovery  in  covenant  (e) 

,  Ai  tender  may  also  be  pleaded ;  but  where  the  defendant  did  not 
allege  that  he  tendered  the  rent  at  the  last  moment  before  sunset, 
itji^aui  held  to  be  ill  pleaded,  although  cured  by  pleading  tender  to 
the  .person ;(/)  neither  is.it  sufficient  to  plead  that  the  defendant 
wi^  on  the  premises  at,  and  a  short  time  before,  sunset' on  the 
reijjit  day,  ready  to  pay,  without  averring  that  he  was  there  long 
enough  before  sunset,  to  have  counted  the  money,  {g)  Also  if 
taader  on  the  land  be  pleaded,  the  defendant  must  make  a  profert 
in  curia  of  the  money.  (A) 

Where  the  plaintiff  gave  a  note  of  hand  for  rent  in  arrear,. and 


(a)  Bull.  N.  P.  170-1.  590. 

{P)  Gallawaj  v.  Sufiacb.    1  Solk.  284.  (e)  Arthurv.  Vanderplank.7.Mod.  IPS. 

Cecil  ▼.  Harris.  Cro.  Eliz.  140.  (J')  Keating  v.  Irish.  1  Lxitw.  690.   Ro- 

(c)  Eap.  N.P.  234.  Co.  Lit.  373.  a.  Pen-  binson  v.  Cook.  6  Taunt.  S36, 

nant*s  case.  3  Co.  65.  b.  Pamer  v.  Stabick.  (g)  Tinckler  v.  Prentice.  4  Taunt.  549. 

1  Sid.  44.  (h)  Crouch  v.  Falstoffe.  T.  Rayra.  418. 

(d)  Warner  v.   Theobald,  Cowp.  588-  Brown  v.  Ilewley.  1  Ld.  Ravm.  8i. 
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MHikifL  tempt' (at  it  -when  paid,  the  defendant  sfterward  distrained 
for  the  rent,  and  the  plaintiff  brought  trespass :  it  was  holdeh,  that 
BptimthstaEndin^  this  note,  the  defendant  might  distrain ;  fbf  it  is 
aiiialtefation  c^  the  debt  till  payment  (a) 

:  So>  if  a  landlord  accept  a  bond  for  rent,  this  does  not  extmgnish 
it,  for  the  rent  is  higher,  and  the  acceptance  of  a  security  of  an 
itnqfwJ  degree  is  no  extinguishment  of  a  debt.  But  a  judgment 
obtained  upon  a  bond  would  be  an  extinguishment  of  it.  (a) 

.  tBtttrj  and  evictioii  of  the  whole  or  any  part  of  the  premises 
deniwd^  is  a  good  plea  in  bar  to  an  action  of  debt  for  the  rent 

•  i|t  must  be  a  tortious  entry  and  eviction,  or  expulsion,  to  occasion 
&>8UspettsioD  of  the  rait;  a  plea  that  states  a  mere  trespass  will  not 
ba !  aufficient :  (6)  for  if  the  lessor  enter  by  virtue  of  a  power  re- 
served, or  as  a  mere  trespasser,  yet  if  the  lessee  be  not  evicted,  it 
w3l.be  no  suspension  of  the  rent,  (c) 

.  iTlierefore,  where  the  lessee  pleaded  in  bar  that  the  lessor  entered 
ott  the  premises  and  broke  and  pulled  down  the  ceiling  of  a  summ^- 
hmiae  and  tore  up  the  benches,  whereby  the  lessee  was  deprived  of 
the  tise  thereof,  without  any  eviction  being  stated,  it  was  held  to  be 
badi(fr) 

:  HAt  was  brought  upon  a  lease  for  years  of  land  in  Z).  for  rent 
arrear  for  a  year  and  a  half  at  the  Annunciatioriy  19  J.l.  •  The 
defendant  pleaded,  and  confessed  the  lease  and  reservation;  but 
further  pleaded,  that  the  lessor  and  all  those  whose  estate,  &c.  had 
commfm  in  ten  acres  in  E.  always  for  their  beasts  levant  et  cauchant 
upon  'the  said  tenements,  every  year  after  com  sown,  ftom  A^igust 
7,-4Mitil  the  com  reaped  and  carried  away ;  and  that  before  any 
rest  was  due,  the  lessor  inclosed  the  said  4en  acres,  wherein  he 
oiig;fat  to  have  had  his  common,  with  hedges  and  ditches,  and 
ejeetJad  him,  so  as  he  might  not  use  his  common,  and  thereby  his 
rent  was  extinct :  whereupon  it  was  demurred  (among  other  objec- 
tictti).  that  the  land  inclosed  is  not  alleged  to  be  sown  with  com ; 
otherwise,  by  his  prescription,  he  is  not  to  have  common,  and  the 
Court  held  that  the  plea  was  ill.  {d) 
The  plea  must  state  an  eviction  or  expulsion  of  the  lessee  by  the 

(«)  BuU,  N.  P.  182.  (c)  Bull.  N.  P.  177. 

(6)  Uimt  ▼•  Cope.  Cowp.  24f .  {d)  Sanderson  v.  Harison.  Cro.  Jac.  680. 
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IflwoTy  and  akeepbglumoutaf  pooBeasionimtil*^ 

eune  due ;  othcrwue  it  would  be  bacL  (a) 

. '  bdflbt  for  rent,  it  it  optional  for  the  defeadant  to  fdcad  tbe  en* 

try  and  expulsion  by  the  plaintiff,  or  to  give  it  in  evidoBoe  upen 

Infancy  is  another  good  friLea  in  debt  for  rent :  but  a  leaae  made 
to  an  infant  is  not  void,  but  voidable  only ;  and  if  it  be  beneficial  to 
him  he  is  liable  to  an  action  for  the  rent  reserred.  {e) 

Therefore,  where  to  debt  for  rent,  the  defendant  pleaded  infancy 
at  the  time  ci  the  lease  made ;  on  demurrer,  the  Court  hdd  that 
the  lease  was  voidable  only  at  the  election  of  the  infant,  manifested 
by  waiving  the  land  before  the  rent-day  came ;  but  be  not  having 
done  so,  and  being  of  age  before  the  rent-day  came,  it  waa  deemed 
an  dection,  and  the  jdaintiff  had  judgment  {d) 

A  set-off  may  also  be  pleaded  to  a  general  issue  in  thia  action. 

Toudung  this  plea,  it  was  first  given  by  stat  2  &  2.  Or  S2»  which 
enacts.  That  where  there  are  mutual  debts  between  the  plaintiff 
and  defendant,  or  if  either  party  sue  or  are  sued  as  executcMra  or 
administnitors,  where  there  are  mutual  debts  between  the  testator 
or  the  intestate  and  the  other  party,  one  debt  may  be  set  off  against 
the  other,  and  such  matter  given  in  evidence  on  the  general  isaue^ 
or  pleaded  in  bar ;  but  if  intended  to  be  given  in  evidence  on  the 
general  issue,  notice  must  be  given  of  the  particular  sum  intended 
to  be  set  ofl^  and  on  what  account  it  has  become  due. 

The  Stat  8  G.  2.  c.  24.  further  enacts,  That  the  mutual  debts 
may  be  set  off  against  each  other,  notwithstanding  such  debts 
were  of  different  natures,  unless  in  cases  where  either  of  the  debts 
aocmed  by  reason  of  •  penalty  contained  in  any  bond  or  specialty, 
in  which  case,  the  debt  intended  to  be  set  off  must  be  pleaded  in 
bar,  and  in  which  plea  shall  be  shown  how  much  is  truly  due  on 
either  side ;  and  in  case  the  plaintiff  shall  recover,  judgment  shall 
be  entered  for  no  more  than  appears  to  be  due  after  one  debt  set 
against  another. 

The  general  issue  mentioned  in  the  statute  must  be  understood 
to  mean  any  general  issue. 

With  respect  to  the  statute  of  limitations,  although  the  words 

(fl)  Salmon  t.  Smith.  1  Saund.  204.  n.  2.        (c)  Ketdej's  Case.  Cro.  Jac.  520. 
{h)  Anon.  1  Mod.  36.  Browne's  Case.        (rf)  Jones  v.  Pope.  1  Saund.  34-o«. 
Ibid.  118. 
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csf 'that  stflCute  are^etieral  m  to  the  limitation  of  aD  aetions  of  debt 
for  arrearages  of  rent,  yet  it  has  been  adjudged  that  an  action  of 
debt  f6r  ibe  arrearages  of  rent  reserved  by  indenture  was  not  within 
the  meaning  of  the  said  statute,  (a) 

With  respect  to  a  release,  it  is  said  that  it  cannot  be  given  in 
evidence  without  pleading ;  for  it  being  a  dischaige  by  deed,  all 
kgal  solemnities  must  be  shown  to  the  Court  But  this  seems  to  be 
erroneous,  for  we  have  seen  that  under  the  plea  of  nil  debei^  a 
leieaae  may  be  given  in  evidence ;  and  a  release  may  be  given  in 
enradence  under  any  general  issue.  (6) 

A  rdease  of  all  demands  will  not  operate  to  release  rent  before  it 
becomes  due,  for  then  there  is  no  demand ;  but  it  will  release  rent 
then  due.  (c) 

Therefore  if  a  man  let  land  to  another  for  a  year,  yielding  the 
rent  at  Miekaetma$^  and  heSore  Michaelmas  the  lessor  release  to  the 
lessee  all  actions,  yet  after  the  Feast  the  lessor  may  have  his  action 
fer  ient,  for  the* release  does  not  discharge  it;  for  the  rent  is  no 
debt  till  the  day  on  which  it  is  payable,  as  it  is  payable  ^ut  of  the 
profits  of  the  land,  and  if  the  lessee  be  evicted  before  the  day,  no 
Mil  is  due ;  but  the  lessor  may  discharge  the  lessee  of  the  rent 
before  the  day  by  a  special  release,  {d) 

If  the  defendant  insist  that  the  lease  declared  on  is  not  the  plain- 
t^a,  the  plaintiff  must  show  that  it  was  made  by  one  who  had 
authority  from  him  to  execute  it  in  his  name,  and  the  authority 
need  not  be  produced.  But  the  lease  must  be  made  and  executed 
hi  the  name  of  the  principal,  (e) 

111  debt  for  rent  by  husband  and  wife,  upon  a  lease  by  her  and 
her  first  husband,  it  is  a  good  plea  that  her  first  husband  was  sole 
seised,  and  that  she  had  nothing  in  the  land.  (/) 

As  to  the  evidence  on  the  part  of  the  defendant,  if  he  plead  nil 
^tbei^  he  may  give  the  statute  of  limitations  in  evidence ;  for  the 
statute  is  in  the  present  tense,  and  so  makes  it  no  debt  at  time  of 

. '  So,  upon  the  same  issue,  he  may  give  entry  and  expulsion  in 
evidence.  (A) 
'  The  jury,  besides  finding  the  debt,  ought  to  give  damages  for  the 

(«)  Jones  r.  Pope.  1  Saund.  34-38.  (d)  Co.  Lit.  293.  b. 

(b)  I>jar,  $8.  12  H.  8.  1.  Gallawaj  v.  («)  Bull.  N.  P.  177. 

Sunefa.  1  Sttlk.  284.    Cecil  v.  Harris.  Cro.  (/)  Brereton  v.  Evans.  Cro.  £Ux.  700. 

Elis.  140.  (g)  Anon.  1  Salk.  278. 

(r)  Stopbens  ▼.  Snow.  2  Salk.  578.  (h)  Bull.  N.  P.  177. 
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deichtioiikifity  which  are  usually  one  ^illiitg'y  though  unde^fMirtf* 
cular  circumstances  they  may  be  more. 

In  debt  for  rent  money  may  be  brought  into  Court,  (o) 

Though  the  debt  is  by  specialty,  yet  if  it  depend  on  something 
extrinsic,  as  rent  for  example,  the  plaintiff  may  have  a  verdict  for 
what  is  really  dney  though  more  is  demanded. 

Therefore,  in  an  action  of  debt  on  a  lease  for  rent,  at  91,  1S«. 
a^year,  if  the  plaintiff  declare  for  100/.  due  for  so  many  years' 
arrear,  and  it  appear  that  a  mistake  has  been  made,  and  that  he  has 
declared  for  8/.  too  much,  yet  after  verdict  if  he  release  the  8A  he 
shall  have  judgment  for  the  residue.  So,  if  he  demiuid  more  than 
upop  his  own  showing  is  due,  he  may,  after  demiurrer,  remit  the 
overplus,  and  enter  judgment  for  the  rest.  (6) 

But  as  a  sum  certain  is  always  claimed,  the  verdict  must  go  to 
the  whole  of  it ;  that  is,  if  the  jury  find  part  to  be  due,  they  must 
find  nH  debet  ^s  to  the  rest,  (c) 

If  there  be  judgment  against  two,  and  one  of  them  die,  the  jdain- 
tiff  may  have  execution  against  the  survivor,  {d) 

Of  Debt  on  Bond,  4-c. — In  an  action  for  debt  on  bond  for  per- 
fo^ance  of  covenants,  the  breach  must  be  as  particular  as  tha 
covaiant  (e) 

go,  it  was  held,  that  the  defendant  in  pleading  to  such  action 
covenants  performed  must  show  the  indenture  from  the  counter- 
part. (/)  However,  as  to  such  particularity  being  requisite  vide 
ppet  • 

In  debt  on  bond  to  perform  all  covenants,  &c.  a  breach  cannot 
be  assigned  for  non-payment  of  rent,  without  showing  a  demand, 
expept  performance  be  pleaded,  {g) 

A  demurrer  to  a  breach  of  covenant  after  plea  of  covenants  per- 
formed confesses  the  breach,  and  contradicts  the  plea,  {g) 

Yet  to  a  plea  of  performance  to  debt  on  bond  for  a  breach  of 
covenants,  a  replication  of  non-payment  of  rent,  without  stating  a 
demand,  is  good ;  for  a  denial  of  such  demand  would  have  been  a 
departure  from  the  plea,  {h) 

Where  performance  is  pleaded,  and  matter  of  excuse  is  afterwards 


(fl)  1  Tidd's  Prac.  619,  20.  (<?>  Tibbs  v.  Clow.  1 1  Mod.  312. 

{h)  Thwaites  v.  Ashfteld,  o  Mo<L  213.  (/)  Lady  Cook  v.  Keniing:ton.  6  Mod. 

l«Wg4.93.  8.  CV  337. 

(c)  Co.  Lit.  227.  a.  {n)  Sj»eccot.  v.  Slides.  Cro.  LU*.  8i»-y. 

(ri)  Edsar  v.  Smart.  Sir  T.  Raym.  26.  {h)  Chapman  v.  Chapman.  Cro.  Car.  76. 


SiMti  Iljh..]  ;      wh^'4ihe  Lea$e^  is  by  Deed.  509 

aetrfixrthvia  Uiq  rejoinder,  it  is  a  departure;  it  should  luive  been 
pleaded  in  bar.  (a) 


Section  III.  Of  the  Action  of  Covaiaf it y  where  the  Lease 

is  by  Deed. 

A"sr  action  of  covenant  also  lies  by  the  landlord  for  the  recovery 
of  his  rent,  if  the  demise  be  by  deed ;  for  covenant  is  an  action 
that  lies  for  the  recovery  of  damages  for  the  l)reach  of  any  agree- 
lA'ent  entered  into  by  deed  between  the  parties ;  (ft)  but  the  agree- 
ment must  always  be  by  deed,  though  whether  it  be  indenture  or 
deed-poll  it  equally  lies,  (c) 

If  the  agreement  be  by  indenture,  it  is  sufficient  in  order  to 
maintain  this  action  against  the  covenantor  that  he  has  sealed  it 
and  dielivered  it  to  the  covenantee,  though  the  covenantee  never 
sealed  it.  {d) 

The  court  will  compel  a  defendant  in  covenant,  on  a  deed  which 
h^' holds,  to  produce  it  to  the  plaintiff,  to  enable  him  to  take  a  copy 
of  it,  for  the  purposes  of  the  cause,  and  it  differs  not  that  the  plain- 
tSF  seeks  for  inspection,  in  order  to  discover  some  defect  in  the 
deed,  (e)  But  where  two  parts  of  an  indenture  were  executed  by 
bbdi  parties,  each  keeping  one,  and  one  part  was  lost,  the  Court 
would  not  compel  the  other  party  to  produce  his  part,  in  order  to 
ftapport  an  action  against  him  on  the  instrument.  (/) 

Neither  the  word  "  covenant,''  nor  any  particular  form  of  words, 
is  necessary  to  constitute  a  covenant  in  deed ;  for  any  form  of  ex- 
piP^siiod  under  the  hand  and  seal  of  the  parties,  importing  an  agree- 
ment, will  support  this  action,  as  amounting  to  a  covenant,  {g) 
*'Thus  in  the  case  of  a  lease  of  lands,  in  which  are  the  words 
**  yielding  and  paying"  so  much  rent,  this  is  an  agreement  for  tfie 
jteym^iit  of  rent,  which  amounts  to  a  covenant,  and  this  action  lies 
for  the  non-payment,  {g)  So,  if  the  lease  be,  yielding  such  a  rc*it, 
ffte  and  clear  of  all  manner  of  taxes,  charges,  and  impositions  what- 

(«)  Anmn  y.  Crispe.  1  Salk.  221.  v.  Porter,  1  Taunt.  386.  and  see  Cooke  y. 

(h)  £sp.N.P.f66.  Tanswell,  1  Moore,  465. 

(r)  r.  N.  B.  145.  L.  (./*)  Street  v.  Brown,  6  Twrnt.  502. 

(lO  FoaC0r  y.Mapes.  Cro.  £Uz.  212.  {g)  Esp.  N.P.  267.  ChuiceUor  v. Poole. 

\(t>1Ciii|t^- K^>^^^>°^*^^-  Slsk^J  Doug;.  765-6. 
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itever^  oorcnunt  lies  if  the  lessee  do  not  pw  the  whol^  rent  dis- 
charged  of  all  taxes,  before  or  afterwards  imposed*  {a) 

A  tenant  agreed  verbally  to  pay  '^  all  taxes.'"'  Held  that  under 
this  agreement  he  was  bound  to  pay  the  land-tax,  although  it  was 
not  specifically  mentioned,  (fr) 

The  covenant  to  pay  rent  is  absdute,  and  if  the  tenant  sustain 
any  injury,  he  may  have  his  remedy,  but  cannot  set  it  off  against 
the  demand  for  rent,  (c) 

As  where  in  covenantt  for  a  yearns  rent,  from  Michaehna$  1725 
to  17S6,  the  defendant  diowed  upon  oyar  of  the  lease,  tiiat  he  as 
lessee  by  covenant  was  bound  to  repair  in  all  cases  except  fire,  and 
then  pleaded  that  before  MichaelmcLa  17S6  the  premises  had  been 
burned  down,  and  not  rebuilt  by  the  plaintiff  during  the  whole 
year,  so  that  he  had  no  enjoyment  for  the  whole  time  claimed :  on 
demurrer,  the  plaintiff  had  judgment  notwithstanding,  (c) 

Respecting  executors  and  administrators,  as  in  debt  so  in  cove- 
nant for  rent  accrued  after  the  death  of  the  lessee,  the  lessor  has 
his  election  to  charge  the  executor  either  as  executor,  in  wliich 
case  the  judgment  must  be  de  bonis  teatatarisy  or  as  assignee 
without  naming  him  as  executor,  but  stating  generally  in  the 
declaration,  that  the  estate  of  the  lessee  in  the  premises  lawfully 
came  to  the  defendant,  in  which  case  the  judgment  shall  be  de  bonis 
propriis.  (d) 

The  assignee  of  a  term  is  bound  to  perform  all  the  covenants 
annexed  to  the  estate  ;  as  if  ^.  lease  to  B.  and  B,  covenant  to  pay 
rent  during  the  said  term,  and  B.  assign  to  C,  C.  is  bound  to 
perform  the  covenants  during  the  term  though  the  assignee  be  not 
named;  because  the  covenants  run  with  the  land,  being  made 
for  the  maintenance  of  a  thing  in  esse  at  the  time  of  the  lease 
made,  (e) 

An  assignee,  however,  we  have  seen,  (/)  is  liable  only  in  respect 
of  his  possession,  and  not  for  a  breach  before  assignment,  (g) 

If  a  t^iant,  who  is  chargeable  with  the  rent,  assign  over  his 
interest  in  the  land,  the  assignee  is  chargeable  with  the  penalty  for 
arrears  incurred  in  his  own  time.  (A) 

(a)  Giles  v.  Hooper.  Carth.  1S5.  (e)  Bac.  Abr.  tit. Covenant.  (E.5.)  And 

(Jb)  Ashfield  t.  White,  1  Ry.  &  M.  246.  as  to  the  liability  of  assignees  in  cases  of 

(c)  Monk  T.  Cooper.  «  Stra.  763.  Belfour  bankruptcy,  see  ante. 
V.  Weston.  1  T.  R.  310.  (/)  Ante. 

(d)  Jevens  r.  Harridge.  1  Seund.  R.  1.  (g)  Holford  v.  Hatch,  Donp.  184. 

n,  1.  {h)  Thinn.  v.  Chomloy.  Cro.  Eliz.  383, 
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'  AbO|  i£A'iiiaii  leaae  for  years,  and  the  lesiBee  covenant  for  himself 
and  his  assigns,  to  pay  the  rent  so  long  as  he  and  they  shall  have 
poBiession  of^  the  thing  let,  and  the  lessee  assign,  the  term  expires, 
and  the  assignee  continues  the  possession  afterwards :  an  action  of 
covenant  will  lie  against  the  assignee  for  rent  behind  after  the  ex- 
piradon  of  the  term,  for  though  he  is  not  an  assignee  strictly 
aooording  to  the  rules  of  law,  yet  he  shall  be  accounted  such  an 
assignee  as  is  to  perform  the  covenants,  (a) 

As  to  the  Question  how  far  actual  possession  is  necessary  in  order 
to  enable  the  lessor  to  maintain  covenant  against  the  assignee,  it  has 
been  decided  that  by  the  assignment  the  title  and  possessory  right 
paas,  and  the  assignee  becomes  possessed  in  law :  and  it  is  immaterial 
wbether  it  be  an  assignment  of  the  usual  kind,  or  by  way  of  mort- 
gage; for  the  principle  upon  which  the  assignee  is  liable  is  in  res- 
pect of  his  having  the  legal  estate.  Therefore,  a  mortgagee  though 
oat  of  possession  was  held  liable  as  assignee,  notwithstanding ;  and 
Lord  Kenym  declared  that  he  would  overrule  the  case  of  Etttoti 
and  Jaques  without  the  least  reluctance.  (6) 

A  trustee,  to  whom  two  leases  were  assigned  in  trust  for  securing 
an  annuity,  having  said  to  the  occupier  of  one  of  the  demised 
houses,  ^'  You  must  pay  the  rent  to  me,  I  am  become  landlord  for 
mj  client,  who  has  an  annuity,  and  you  must  pay  the  ground  rent 
to  me  '^  it  was  held  that  the  trustee  was  liable  in  covenant  to  the 
lessor,  as  assignee  of  both  leases,  for  ncm-payraent  of  rent  and  not 
lepoiiing.  (c) 

But  an  assignee  is  only  liable  while  in  possession  if  he  assign  over 
befinne  a  breach;  therefore,  though  his  assignee  has  not  taken 
pdaacaaion,  yet  he  (the  first  assignee)  is  not  liable  to  any  action  of 
oorenant  (d) 

Thus,  where  the  defendant  was  the  assignee  of  the  original  lessee, 
and  covenant  being  brought  against  him  for  rent  reserved  on  the 
lease,  he  pleaded.  That  before  the  rent  became  due  he  had  assigned 
all' his  interest  in  the  premises  to  one  Rigg^  i\ho,  by  virtue  of  such 
asdgnment,  entered  and  was  possessed :  the  plaintiff  replied,  that 
at  the  time  when  the  rent  became  due,  the  defendant  remained,  aiul 
continued  in  possession  ohsq.  hoc.     That  Rigg  had  entered,  &c.  and 

(m)  Bm«  Abr.  tit.  Corenaat  (E.  S.)  ant§,  and  see  Williams  ▼•  Boflanqnet,    t 

(fr)  Stone  V.  Erans,  ante.  Brod.  &  Bing.  258. 

Ic)  GFetton  ▼•  Digglea,  4  Taunt.  766.        (</)  Tajlor  v.  Shum,  1  Bos.  &  PuU  $U 
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on  demurrer  it  wm  beU,  that  the  aiwignmpfrt  benig  adaiitted»  the 
•etual  po00eMion  was  not  nifficmt  to  charge  the  firat  awignre,  the 
pcMteMon  in  law  being  in  the  aeoond  assignee  by  virtue  of  the  as- 
Hgnment  (a) 

Sa  also,  the  assignee  of  a  term  declared  against  as  such,  is  not 
liable  for  rent  accruing  after  be  has  assigned  over,  though  it  be 
stated  that  the  lessor  was  a  party  executing  the  assignment,  and 
who  agreed  thereby,  that  the  term,  which  was  determinable  at  his 
option,  should  be  absolute.  (6) 

But  an  action  of  covenant -cannot  be  maintained  against  an  under- 
lessee;  for  it  is  clearly  settled,  and  is  agreeable  to  the  text  of 
IMletoHj  that  the  action  cannot  be  maintained,  unless  against  an 
assignee  of  the  whole  term,  (c) 

But  the  Lessee  being  a  party  to  the  original  contract,  continues 
always  liable,  notwithstanding  any  assignment;  (if)  for  it  is  extremely 
c3ear,  that  a  person  who  enters  into  an  express  covenant  in  a  lease 
continues  liable  on  his  covenant  notwithstanding  the  lease  be 
assigned  over,  {e) 
'  For  the  .lessee  has  from  his  covenant  both  a  privity  of  contract 
and  of  estate ;  and  though  he  assign,  and  thereby  destroy  the  pri- 
vity of  estate,  yet  the  privity  of  contract  continues :  and  he  is  liable 
in  covenant  notwithstanding  the  assignment,  (d)  But  the  assignee 
comes  in  only  in  privity  of  estate,. and  is  therefore  liable  only  while 
in  possession ;  that  is,  whilst  he  has  the  legal  estate,  except  in  the 
case  of  rent,  for  which,  though  he  assign  over,  he  is  liable  as  to  the 
arrears  incurred  before  (it  is  said)  as  well  as  during  his  enjoyment; 
and  such  assignee  was  made  liable  in  equity,  though  the  privity  of 
estate  was  destroyed  at  common  law.  (/) 

Covenant  lies  against  the  assignee  of  a  lessee  of  an  estate  for  a 
part  of  the  rent ;  as  in  such  case  the  action  is  brought  on  a  real 
contract  in  respect  of  the  land,  and  not  on  a  personal  contract :  and 
in  case  of  eviction,  the  rent  may  be  apportioned,  as  in  debt  or  re- 
plevin.— But  it  is  otherwise  in  covenant  against  the  lessee  himself, 
who  is  liable  on  his  personal  contract,  {g) 


(a)  WaU[er  r.  Reeves,  Doag.  461.  n.  1.        (ci)  Eaton  v.  Jaqnes,  Doug.  455-460. 

(6)  Chancellory.  Poole,  Doug.  764.  (0  Auriol v.  Mills,  4T.  R.  94-8. 

(c)  Holford    V.    Hatch,    Doug.    183-7.        (/ )  Bac.  Abr.  tit.  Covenant.  (E.  4.) 
Eaton  ▼.  Jaquea,  Doug.  455-9.    Stone  t.        {g)  Stevenson  ▼.  Lambard,  2  East's  Rep. 

Eviiii,  w^vu  675. 
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^1}  7Af  ;jO^iG^arali0n^ — With  respect  to  the  pleadings  on.  the  piirt;  of 
,t)|e  ptaiyUiff,  the  disclaration  in  an  action  of  covenant  ahould  set  out 
tSffsptpaky.  that  the  covenant  was  made  by  deed.  Per  scHptttmfqcium 
apud  W.  concessit^  does  not  import  a  deed ;  neither  does  an  alleg«^ 
rltjpn  that  the  party  covenanted  per  quaddam  scripium :  and  if  the 
inatrument  be  set  out  upon  error  brought,  and  conclude  with  **  in 
HJtnesB  whereof,  I  have  hereunto  set  my  hand  and  seal,'^  it  will  nut 
mske  good  this  defect  (a) 

This  action  being  founded  on  a  deed,  the  plaintiff  need  not  set 

forth  more  than  that  part  which  is  necessary  to  entitle  him  to  recover : 

if  he^tate  what  is  impertinent,  it  is  an  injury  to  the  other  party, 

and  may  be  struck  out  and  costs  allowed,  upon  motion.     When  it 

is  said  that  the  plaintiff  need  only  set  forth  that  part  of  the  deed  on 

.  ^bich  his  action  is  founded,  it  is  not  meant  that  even  that  is  neces- 

aary :  for  he  is  not  bound  to  set  forth  the  material  part  in  letters 

jMjul  wcHrds;   it  will  be  sufficient  to  state  the  substance  and  legal 

iflffect:;   that  is  shorter,  and  not  liable  to  mis-recitals  and  literal 

mistakes :  but  what  is  alleged  should  be  proved,  {b) 

.i-The  proper  mode,  therefore,  of  declaring  in  covenant,  is  to  set 

.^mft  that,  by  indenture,  certain  premises  therein  mentioned  were 

a^Miiaed,  vrithout  stating  them  particularly,  subject  among  other 

Jihings  to«  proviso,  setting  out  the  substance  of  the  covenant,  and 

llie  breach,  (o) 

...fin  covenant  on  a  lease,  a  mistake  in  the  name  of  the  person 
atated  in  the  demise  as  iaie  tenant  of  the  prenmes^  is  a  fatal 
varianoe.  (d) 

'i.  In  declaring  against  am  assignee,  the  plaintiff  may  declare  against 
him  generally  as  assignee,  without  setting  out  the  intermediate  aa- 
.^aigBmenta ;  for  he  may  not  know  them  perhaps :  and  such  is  the 
.eaae^  though  the  plaintiff  himself  be  an  assignee,  {e) 
•v'.So,  where  the  action  is  against  the  original  lessee,  the  breach 
need  not  extend  to  assigns ;  for  the  Court  will  not  presume  an 
■Hsignment.  (/) 

(a)  MMre  v.  Jones,  2  Str.  814.  Brktow  v.  Wright,  Doug.  665.   Wilson  v. 

(6)  Aleberry   t.  Walbj,     1   Str.    «.K).  Gilbert,  2  Bos.  &  Pul.  281.    Burbice  v. 

BiTStow  V.  Wri^t,  Doug.  665-7.  BowditcJh  Jakes,  1  Bos.  &  Pul.  225. 

T.  BfMrley,  1  Campb.  195.  and  see  Adorn  (« )  Lovelock  v«  Sorrel,  8  Mod.  72. 

¥.  Dunedf,  5  Moore,  475.  (/)  Smith  v.  Sharp,  6  Mod.  \3S.  1  Salk. 

(r)  DnndMa  t.  Wejmoath,  Cowp.  665.  139.  S.  C.  Guise  v.  EUis.  11  Mod.  313;  1 

(d)  Bovditak  v.Mawlej,  1  Campb.  195.  Str.  228.  S.  C.  BuU.  N.  P.  164. 
and  see  Wilson  v«  Clark,  1  £sp.  Uep.  273. 
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The  distinction  proceeds  from  the  difference  that  subsists  between 
the  case  where  a  thing  is  to  be  done  by  a  person  or  his  assigns,  and 
that  in  which  it  is  to  be  done  to  a  person  or  his  assigns :  in  the  first 
place,  the  breach  must  be  assigned  in  the  disjunctive,  that  it  was 
not  done  *^  either  by  the  one  or  the  other,^  but  in  the  last  case,  it 
will  be  intended  primd  facie  to  be  done  to  the  person  himself;  but 
if  he  assign  his  interest,  then  it  may  be  done  to  the  assignee,  and  if 
he  did  assign  over  his  interest,  it  ought  to  be  shown  on  the  other 
aide. 

Where  the  action  therefore  is  brought  by  the  assignee  of  a  term, 
the  plaintiff  must  set  forth  in  his  declaration  all  the  mesne  assign- 
ments of  the  term  down  to  himself;  for  he  is  privy  to  them,  and 
therefore  shall  not  be  allowed  to  plead  generally  that  the  lessee^s 
estate  of  and  in  the  demised  premises  came  to  him,  or  to  some  other 
person  under  whom  he  claims,  by  assignment  (a) 

But  where  an  action  is  brought  against  an  assignee  of  a  term, 
sucb  general  form  of  pleading  is  sufficient,  for  the  plaintiff  is  a 
stranger  to  the  defendant's  title,  and  therefore  cannot  set  it  out 
particularly.  It  is  not  sufficient,  however,  to  say  that  the  tenements 
came  to  the  defendant  by  assignment,  but  it  mu6t  be  shown  that  he 
is  assignee  of  the  term ;  for  otherwise  it  might  be  an  assignment  of 
another  estate  than  the  term  of  the  lessee :  the  usual  form  is  ^^  all 
the  estate,  right,  title,  and  interest  of  the  said  A,  (the  lessee)  of,  in, 
and  to  the  said  demised  premises,  afterwards,  to  wit,  on,  &c.  in  the 
yeiu*  of  our  Lord,  &c.  at,  &c.  aforesaid,  by  assignment  came  to  the 
said  defendant.""  (a) 

So,  in  an  action  of  covenant  by  an  assignee,  the  declaration  need 
not  show  the  deed  of  assignment ;  provided  the  subject  in  dispute 
may  be  assigned  without  deed ;  although  the  covenant  on  which  the 
action  is  brought  ought  to  be  by  deed.  (6) 

But  all  declarations  against  assignees  state  entry  and  possession ; 
and  this  has  been  the  case  both  before  and  since  Lord  Coke's  dictum 
in  Cooke  and  Harris  which  was  extrajudicial,  (c) 

On  an  assignment  of  land  by  husband  and  wife,  where  they  are 
seised  to  them  and  the  heirs  of  the  husband,  it  is  sufficient  to  declare 
as  assignee  of  the  husband,  (d) 

(a)  Dean  &  Chapter  of  Bristol  v.  Guyse,    Ibid.  436. 
1  Saund.  111-H.  n.  3.  and  see  ante,  (c)  Eaton  v.  Jaques,  Doug.  455-8. 

(6)  Noke  V.  Awder,  Cro.  Eliz.  373.  S.C.        (d)  Major  v.  Talbot,  Cro.  Car.  285. 
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The  assignee  of  a  lease  which  appears  to  be  good  only  by  estoppel, 
cannot  Tyi'i^^t"^^  an  action  on  the  covenants,  (a) 

Tenants  in  ccnnmon  ought  to  join  in  the  action  of  covenant  for 
rent  (6) 

Where  there  is  a  joint-covenant  by  several,  all  should  join  in  the 
action,  or  on  craving  oyer  and  demurring  generally,  it  will  be 
bad.(c) 

But  if  any  named  in  the  indenture  have  not  sealed  it,  they  should 
be  excluded  by  an  averment  to  that  effect  But  advantage  must  be 
taken  by  pleading  in  abatement,  if  the  action  be  brought  agdinst 
part  only  of  the  covenantors,  (c) 

Where  the  plaintiff  cannot  sue  on  a  breach  of  covenant,  without 
some  jurevious  ckcumstances  being  by  him  performed,  the  declara* 
tion  should  aver  the  performance  of  them,  (d) 

Covenant  for  the  non-payment  of  rent  must  be  brought  where 
the  lands  lie,  though  the  rent  be  made  payable  in  another  place : 
as  where  the  lands  lay  in  Ireland^  and  the  rent  was  reserved  to  be 
paid  in  London^  it  was  adjudged,  that  the  action  should  be  brouglit 
in  Irdand.  {e) 

The  distinction  respecting  the  venue  in  this  action,  is  this :  in 
covenant  by  the  grantee  of  the  reversion  against  the  assignee  of  the 
leaaee  the  action  is  local,  and  the  venue  must  be  laid  in  the 
county  where  the  estate  lies. — But  in  covenant  by  the  lessor  or 
grantee  of  the  reversion  against  the  lessee,  the  action  is  transitory, 
and  the  venue  may  be  laid  in  any  county  at  the  option  of  the 
plaintiffs,  (c) 

In  covenant  against  the  assignee  of  the  lessee  of  premises  des- 
cribed in  the  declaration  as  situate  within  the  liberties  of  Berwick^ 
upan-Tweedy  the  venue  cannot  be  laid  in  Northumberland.  (/) 

Where  the  covenant  was  "  to  pay  or  cause  to  be  paid,''  the  breach 
was  sufficiently  assigned  by  stating  that  the  defendant  had  not  paid, 
without  sajdng  "or  caused  to  be  paid,""  for  had  the  defendant 


<«)  Noke  V.  Awder,  Cro.  Eli*.  373,  S.C,  ward,  Hob.  217. 

Ibid.  436.  («)  Stevenson  v.Lambard,  2  East's  Rep. 

(6;  Boll.  N.  P.  158.  575.    Barker  v.  Darner,  1  Salk.  80. 

(c)  Ibid.  E«p.    N.  P.  304,   Vernon  v.  (/)  The  Mayor,  &c.  of  Berwick-upon- 

Jefi^,  S  Str.  1146.  Tweed  v.  Shanks,  3  Bing.  459. 

(<0  ^P«  N.P.304.  Crookhaj  V.  Wood- 
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caused  to-be  paid,  he  had  payed,  for  qui  facU  per  alium  facU  per 
9e ;  (a)  and  in  such  case  it  might  be  pleaded  in  discharge.  (6) 

Breach  that  3/.  for  a  year  at  Lady-day  last  was  arrear  and  unpaid, 
is  well  on  a  general  demurrer  wherein  it  was  objected  that  it  did  not 
appear  where  the  money  became  due.  (e) 

In  covenant  by  the  assignee  of  the  lessor  against  the  lessee  for 
rent  in  arrear,  an  allegation  that  the  lessor  was  possessed  for  the 
remainder  of  a  term  of  twenty-two  years,  commencing  on,  &c.  is 
material  and  traversable,  (d) 

The  Pleas. — Touching  the  pleas  to  this  action,  in  covenant  there 
is,  properly  speaking,  no  general  issue ;  fw  though  the  defendant 
may  plead  nen  est  factum^  as  in  debt  in  specialty,  yet  that  only  puts 
die  deed  in  issue,  and  not  the  breach  of  covenant ;  and  non  infiegit 
conventumem^  to  a  negative  covenant,  has  been  holden  to  be  a  bad 
plea.  In  this  action  therefore,  the  defendant  must  specially  con- 
trovert the  deed,  or  shew  that  he  has  performed  the  covenant,  or  is 
l^ally  excused  from  the  performance  of  it;  or,  admitting  the 
breach,  that  he  is  discharged  by  matter  ew  po^t  facto  as  a  release, 
4rc.(«) 

The  jdeas  therefore  to  this  actioa  for  breach  of  covenant  for  pay- 
ment of  rent,  are  1.  Performance.  £.  Other  covenants  in  bar.  3. 
Nen  est  factum.  4.  Entry  and  eviction.  5.  A  release.  6.  Accord 
and  satisfaction.  7.  Tender  and  refusal  8.  Riens  en  arrHre^  or 
payment  at  the  day.    9.  Infancy. 

A  defendant  cannot  plead  performance  generally  to  negative  and 
affirmative  covenants.  (/) 

Another  covenant  may  be  pleaded  in  bar,  when  they  are  both  in 
ihe  same  deed ;  for  the  meaning  of  the  parties  is  to  be  collected 
from  the  whole  of  the  deed.  Thus,  in  covenant  for  rent,  the  de- 
fendant was  permitted  to  plead  another  covenant  in  the  same  inden- 
ture, that  he,  as  lessee,  might  retain  as  much  of  the  rent  for  repairs 
and  charges,  {g) 

But  generally,  reciprocal  covenants  cannot  be  pleaded  one  in  bar 
of  another,  especially  if  they  do  not  go  to  the  whole  considera- 

(a)  Gy%%  ▼.  Ellift.  1  Str.  «28.  531.  4  Moore,  303,  S.  C. 

(6)  Alebeiry  V.  Walby.  1  Str.  J29-231.  (#)   Tidd'a  Pract.  648. 

(c)  Stagg  V.  Hind.  1  Stra.  139.  \f)  Cropwell  v.  Peachy.  Cro.  Elis.  691. 

\d)  Canrick  v.  Blagrave,  1  Brpd.  fit  Bing.  {g)  Johnaon  t.  Carre.  1  Lev.  \bt. 
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tkm ;  (a)  for  the  damages  might  be  unequal :  and  in  assigning  a 
breach  of  covenant  it  is  not  necessary  to  aver  performance  on  the 
plaintiff's  side  unless  there  be  a  condition  precedent,  {h) 

Therefore,  if  A.  covenant  with  B.  to  pay  so  much  money  for 
tithes,  and  to  be  accountable  for  all  arrears  of  rent,  and  B.  covenant 
to  allow  him  certain  disbursements  upon  the  account,  A.  cannot 
]dead  in  an  action  of  covenant,  that  he  was  ready  to  account  if  B. 
would  allow  him  the  disbursements ;  for  the  covenants  being  mutual, 
each  of  them  has  a  remedy  against  the  other  for  non-performance,  (c) 

So,  unliquidated  damages,  arising  from  the  breach  of  other  co- 
▼enants  to  be  performed  by  the  plaintiff,  cannot  be  pleaded  by  way 
of  8et<^.  (d) 

A  set-off  is  allowable,  however,  by  the  statutes  of  set-off,  in  an 
action  of  covenant  for  non-payment  of  money,  as  for  rent ;  but  the 
demand  intended  to  be  set-ofi^  must  be  liquidated,  (e)  and  such  as 
might  have  been  the  subject  of  an  action  either  of  debt,  covenant, 
4X  assumpsit,  if ) 

And  where  a  landlord  is  bound  in  law  or  in  equity  to  repair  in 
certain  cases,  and  the  tenant  is  obliged  from  a  sudden  accident  to 
make  those  repairs  to  prevent  farther  mischief,  the  tenant  may  set 
it  off  as  money  paid  to  the  use  of  the  landlord,  against  an  action 
few  rent,  {g) 

In  covenant  upon  an  indenture  for  non-payment  of  rent,  the  de- 
fendant pleaded  non  est  fajctv/m^  and  gave  a  notice  of  set-off;  Mr. 
J.  Denton  at  the  assizes  was  of  opinion,  that  he  could  not  do  so 
upon  this  issue ;  but  upon  a  motion  for  a  new  trial  the  Court  held, 
that  the  evidence  ought  to  have  been  received,  for  the  general  issue 
mentioned  in  the  act  must  be  understood  to  be  any  general  issue, 
and  accordingly  ordered  a  new  trial.  (^) 

But  where  in  covenant  for  rent  and  fixtures,  the  defendant  pleads 
non  estfactumy  he  cannot  give  notice  of  set-off  as  upon  a  general 
iasue :  the  s^t-off  must  be  pleaded,  (i)  and  the  court  refused  a  new 
trial,  except  upon  the  terms  of  amending  and  paying  costs,  (i) 

(«)  Hill  ▼.  Thorn,  t  Mod.  509.  Duke  of  tonaat's  right   to   set-off  or  recover  the 

St.  Albttn's  T.  Shore.  1  H.  Bl.  270,  279.  amount  of  money  paid  for  taxes,  &uc.  see 

(6)  Campbell  T.  Jones.  6T.R.  570-1.  antCf 

(e)  Sanwaj  v.  Eldsly .  2  Mod. 73.  (g)    Waters  v.  Weigall,  2  Anstr.  475. 
(rf)  Howlet   V.  Strickland.      Cowp.  56.        {h)  Bull.  N.  P.  180. 

WeipOl  ▼.  Waters.  6T.  R.488.  (i)  Oldershaw   v.  Thompson,    1  Stark. 

(«)  Dunmore  ¥.  Taylor*    Peake's  Cas.  Ni.  Pri.  311,  5  Maul.  &c  Sel.  164,  2  Chit. 

Ni.  Pri.  41.  Rep.  388,  S.  C. 

(f)  Tidd'sPract.  663,  4.  And  as  to  the 
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On  the  plea  of  non  est  factum^  the  iissue  is  that  there  is  no  such 
deed  as  that  stated  in  the  declaration.  The  lesscnr's  title,  therefore, 
cannot  on  such  plea  be  controverted,  (a) 

The  defendant  may,  under  this  plea,  shew  that  some  of  the  cove- 
nants in  the  deed  have  been  altered  or  erased,  or  he  may  plead  it ; 
for  if  any  covenant  be  altered  or  erased,  the  whole  deed  is  dis- 
charged :  for  the  deed  is  a  complication  of  all  the  covenants,  so  that 
by  changing  any,  it  remains  no  longer  the  same  deed.  (6) 

A  deed  may  be  pleaded  as  lost  by  time  and  accident,  without 
profert  thereof  being  made.  But  if  profert  of  the  deed  be  made, 
the  Court  cannot  dispense  with  oyer,  (c)  So  if  it  appear  by  the 
record  that  the  defendant  had  oyer  of  a  copy  only,  it  is  error:  but 
the  Court  will  in  certain  cases  dispense  with  oyer,  as  where  an 
original  lease  is  lost,  and  an. application  is  made  that  a  copy  of  the 
counterpart  may  be  good  oyer ;  and  if  it  be  once  ordered  that  a 
copy  be  deemed  a  compliance  with  the  rule  demanding  oyer,  no 
error  can  appear  on  the  record,  because  it  does  not  there  appear 
whether  the  oyer  was  given  from  an  original  deed  or  a  copy.  Much 
less  iff  it  necessary  to  make  a  profert  of  a  deed  which  is  pleaded 
only,  by  way  of  inducement  to  the  action,  (d) 

As  to  the  plea  of  nil  kabitU  in  tenementis ;  the  general  rule  is, 
that  a  tenant  cannot  be  permitted  to  controvert  the  title  of  bis  land- 
lord :  (e)  and  it  is  founded  on  good  sense :  for  so  long  as  the  lessee 
continues  to  enjoy  the  land  demised,  it  would  be  unjust  that  he 
should  be  permitted  to  deny  the  title  under  which  he  holds  posses- 
sion.    But  when  he  is  evicted,  he  has  a  right  to  shew  that  he  does 
not  enjoy  that  which  was  the  consideration  for  his  covenant  to  pay 
the  rent,  notwithstanding  he  has  bound  himself  by  the  covenant  (/*) 
If,  therefore,  the  defendant  had  been  evicted,  to  be  sure  he  cannot 
be  compelled  to  pay  rent,  and  he  may  plead  that  fact  in  answer  to 
the  plaintifTs  demand.     However,  that,  generally  speaking,  an  in- 
denture  operates  by  way  of  estoppel  against  the  tenant,  and  pre- 
cludes him  from  controverting  the  title  of  his  landlord,  is  proved 
by  LU.  8,  68.  Co,  Lit.  47.  6.  and  by  a  variety  of  other  cases.  ( g) 


(a)  Friend  v.Eaatbrook.  2  Bl.  Rep.1153.  (e)  Parker  v.  Manning.  7  T.  R.  537-539, 

Esp.  N.  P.  306.  and  see  Hodson  v.  Sharpe.  10  East,  350. 

(*)  Ibid.  Co.  «8,  (/)  Hayne  v.  Maltby.  3  T.  R.  442. 

(f)  Read  v.  Brookman.  3  T.  R.  151.  (^)  Parker  v.  Manning.  7  T.  R.  537-539. 


(d)  Bansill  v.  Leigh.  8  T.  R.  571-573. 
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Entry  and  eviction  therefore  is  a  good  plea  to  an  action  of  cove- 
nant, for  rent  is  suepended  by  entry  into  any  part  The  eviction 
must  be  tortious,  and  such  as  ousts  the  defendant  of  his  possession; 
for  a  mere  trespass  will  not  suffice. — ^Entry  and  eviction  must  in  co- 
venant be  pleaded;  Ux  it  cannot,  as  in  debt  for  rei^t,  be  given  in 
evidence :  and  to  a  plea  of  eviction  the  plaintiff  may  reply  an  entry 
by  virtue  of  a  power,  and  traverse  the  eviction,  (a) 

Therefore,  where  in  covenant  for  non-payment  of  rent  the  plain- 
tiff  declared  that  the  was  seised  of  tithes,  and  by  indenture  demised 
them  to  the  defendant  rendering  rent,  and  that  the  defendant  cove- 
nanted to  pay  it,  and  assigned  the  breach  in  non-payment  of  so 
much,  the  defendant  pleaded  eviction  ;  the  plaintiff  demurred,  and 
judgment  was  given  for  the  defendant ;  because  it  is  a  rent,  and  -the 
eviction  is  a  suspension  of  it,  and  therefore  a  good  plea,  {b) 

A  release  of  all  covenants  is  a  good  discharge  of  the  covenant 
befote  it  is  broken ;  but  a  release  of  all  actions,  suits,  and  quarrels, 
would  not  be  so ;  for  at  the  time  of  the  release  no  debt,  duty,  or 
cause  of  action  existed,  (c) 

Wherever  a  discharge  is  pleaded  in  the  nature  of  a  release,  the 
defendant  must  plead  it  to  be  by  deed,  or  it  will  be  bad,  for  as  the 
covenant  is  by  deed,  by  deed  only  shall  it  be  discharged,  (c) 

It  has  been  said,  that  where  a  covenaqt  runs  with  the  land,  and 
the  lease  has  been  assigned^  if  the  covenantee  had  released  before  a 
breach  or  action  brought,  it  had  barred  the  assignee  even  for  a 
breach  in  his  own  time,  (d)  [But  this  cannot,  it  is  conceived,  apply 
to  a  covenant  for  payment  of  rent;  for  as  an  assignee  shall  be 
bound  by  covenants  that  run  with  the  land,  so  he  shall  take  ad- 
vantage of  them ;  and  were  it  otherwise,  in  the  case  of  rent  the 
covenantee  might  in  fact  defraud  his  assignee  by  defeating  the 
estate  that  he  assigned  to  him.]  (e) 

Accord  and  satisfaction  is  a  good  plea  where  there  has  been  an 
.  actual  breach :  for  not  till  then  are  damages  claimable :  and  this 
plea  goes  in  discharge  of  damages,  not  of  the  covenant  itself,  for 
that  remains.  (/) 

Therefore,  where  the  plaintiff  declared  that  in  consideration  that 

(a)  Sunaon  t.  Smith.    1  Saund.  R.  204.        (f )  Esp.  N.  P.  207. 
]!•  t.  (d)  Ibid.  308.  Middlemore  v.  Goodole. 

(6)  Dean  mnd  Chapter  of  Windsor  v.  Go-  Cro.  Car.  503. 
rer.  «  Saund.  R.  302-304,  n.  7.  Dalaton  v.        («)  Bull.  N.  P.  169. 
RM¥e«  1  Ld.  Ra7iD.77.  (/)  E»p.  N.  P.  308. 
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he  would  permit  S-  P»  to  enjoy  a  farm  at  C  for  one  year,  the  de- 
fimdant  covenanted  to  pay  the  rent  of  72/.  per  ann.^  and  also  200/. 
then  in  arrear,  and  the  breach  assigned  was  the  non-payment  of  the 
rent ;  the  defendant  pleaded  that  ^^  before  any  cause  of  action  did 
arise  on  the  covenant,  it  had  been  agreed  between  him  and  the 
plaintiff,  that  the  plaintiff  should  take  30/.  in  discharge  of  all  cove- 
nants, which  the  plaintiff  had  accepted  C  on  demurrer  this  plea  was 
held  to  be  a  bad  one,  for  at  the  time  there  was  no  covenant  broken 
or  damages  sustained,  (a) 

Tender  and  refusal  is  also  a  plea  to  this  action.  The  damages, 
not  the  debt,  being  for  the  most  part  Ae  thing  in  demand  by  this 
action,  tender  and  refusid  need  not  in  general  be  pleaded  with  an 
unoorfi  prist  (a) 

A  lessee  cannot  plead  to  covenant  for  rent,  an  assignment  and 
tender  by  the  accepted  assignee.  (6) 

But  where  it  is  brought  for  rent,  it  being  a  debt  ascertainable  and 
certain,  It  is  best  to  plead  this  plea  with  an  uncore  prist,  (c) 

Riena  in  arrihe^  or  payment  at  the  day,  is  a  good  plea  to  cove- 
nant for  non-payment  of  rent.  But  "  levied  by  distress,"*'  cannot 
be  pleaded ;  for  that  is  a  confession  that  it  was  not  paid  at  the  day, 
to  which  time  the  breach  refers,  (d) 

In  covenant  for  rent  the  defendant  pleaded  that  he  was  under- 
tenant of  parcel  of  certain  premises,  for  the  whole  of  which  the  plain- 
tiff, his  lessor,  had  covenanted  to  pay  rent  to  the  landlord  para- 
mount, and  shewed  that  he  the  defendant  paid  to  the  landlord 
paramount,  under  threat  of  distress,  more  rent  than  he  owed  to 
the  plaintiff;  the  plaintiff  traversed  that  any  rent  was  due  from 
himself  to  the  landlord  paramount :  it  was  held  that  this  repli- 
cation was  not  supported,  by  proving  that  the  plaintiff  had  as- 
signed his  term  in  the  residue  of  the  premises  to  iT.,  who  as- 
signed them  to  the  defendant,  who  covenanted  to  pay  in  discharge 
of  the  plaintiff,  the  whole  rent  reserved  to  the  landlord  para- 
mount, (e) 

Infancy  is  another  plea  in  this  action,  which  may  or  may  not  be 
good,  according  to  circumstances. 

If  the  defendant  have  leave  to  plead  double  under  the  stat.  4  & 

(a)  Esp.  N.  P.  308.  Moore,  200.  S.  C. 

{h)  Orgill  V.  Kerashead,  4 Taunt.  642.  (rf)  Esp.  N.P.  309. 

(c)  Johnson  v.  Clav,  7  Taunt.  486.     1       (e)  Sturgess  v.  Faxrington,  4Taunt.  614* 
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5  Ann.  c.  16.,  he  shall  not  be  allowed  to  plead  inconsistent  pleas,  as 
nan  est  factum^  and  a  condition  precedent ;  (a)  nor  ncn  est  factum 
and  a  tender.  (6) 

But  non-tenure,  riens  in  arriere^  and  infancy,  may  be  pleaded  to- 
gether, (c) 

The  bankruptcy  of  a  lessee,  we  have  seen,  (d)  may  be  pleaded  to 
an  action  of  ooTenant,  provided  the  assignees  accept  of  the  bank- 
rupt's interest  in  the  demised  premises,  or  the  bankrupt  complies 
with  the  provisions  of  the  stat  6  Geo.  4.  c.  16.  s.  75,  but  not  other- 
wise. 

Where  the  plaintiff  declared  in  covenant  for  seven  quarters^  rent, 
a  plea  shewing  a  surrender  before  the  last  four  of  the  seven  quar- 
ters' rent  accrued,  is  bad  on  demurrer,  because  it  does  not  go  to  the 
whole  breach ;  and  the  breach  is  not  entire,  but  part  of  it  may  be 
proved,  (c) 

In  an  action  of  covenant  for  rent,  or  i(x  51.  an  acre  for  ploughing 
meadow,  the  count  being  for  a  liquidated  sum,  money  may  be  paid 
into  Court.  (/) 

Where  an  action  of  covenant  was  brought  upon  a  lease  for  non- 
payment of  rent,  and  not  repairing,  &c.  the  Court  made  a  rule,  that 
upon  payment  of  what  should  appear  to  be  due  for  rent,  the  pro- 
ceedings as  to  that  should  be  stayed,  and  as  to  the  other  breaches, 
that  the  plaintiff  might  proceed  as  he  should  think  fit.  {ff) 

So  the  Court  have  referred  it  to  the  master  to  compute  what  is 
due  in  covenant  for  non-payment  of  rent.  (A) 

Respecting  the  verdict  and  judgment  in  this  action ;  in  covenant 
for  non-payment  of  rent  at  divers  days  which  amounts  to  so  much, 
if  in  the  declaration  the  sum  be  miscast,  it  is  not  an  error,  but  the 
plaintiff  shall  have  a  verdict  for  so  much  as  is  really  in  arrear.  (t) 

Judgment  cannot  be  given  on  two  covenants  where  one  is  bad ; 
therefore  where  a  general  verdict  was  given,  and  entire  damages 
were  assessed,  judgment  was  arrested,  {k) 

So  if  covenant  be  brought  against  two,  and  there  be  judgment  hj 

(a)  Esp.  N.  P,  Gilb.  R.  123.  (g)  1  Tidd'e  Pract.  541. 

(fc)  Orgill  V.  Kemshead,  4  Taunt.  46«.  (A)  Anon.  1  Wils.  75.  Byrom  t.  Johnson. 

(c)  Wilaon  r.   Ames,  5  Taunt.  340.     1  8  T.  R.  410.    Campion  v.  Crawghaj,    6 
Marshy  74.  S.  C.  Taunt.  356.     2  Marsh,  56.  S.C. 

(d)  Ante,  447.  (»)  Tliwaites  v.  Ashfield,  5  Mod.  213- 

(e)  Barnard  v.  Duthy,  5  Taunt.  27.  (k)  Anon.  Cro.Eliz.  685. 
(J)  Ksp.  N.P.3W 
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default  againt  one,  and  the  other  plead  performance,  which  is 
found  for  him,  the  plaintiff  shall  not  have  judgment  against  the 
other,  for  on  the  whole  the  plaintiff  has  no  cause  of  action,  (a) 

In  covenant  for  rent  upon  a  lease  by  A.  to  £.,  -the  fcknt  in  issue 
was  whether  C  (whose  title  both  admitted)  demised  first  to  A.  or 
to  another  person ;  C.  is  a  competent  witness  to  prove  the  point  in 
issue,  for  the  verdict  cannot  be  given  in  evidence  in  any  action 
which  may  afterwards  be  brought  either  by  or  against  him.  (6) 

A  bill  in  equity  may  be  brought  for  rent,  where  the  remedy  at 
law  is  lost  or  become  very  difficult,  and  the  Court  will  relieve  in 
such  case  on  the  foundation  of  length  of  time,  (c) 


Section  IV.     Action  of  Debt  for  Use  and  Occupation. 

An  action  of  debt  will  also  lie,  or  of  assampsii  for  use  and  occu- 
pation, where  rent  is  in  arrear  by  k  tenant  who  holds  under  a  lease 
not  by  deed :  as  under  a  writing  without  deed  or  a  parol  de- 
mise. 

Of  DAt — First  with  respect  to  the  action  of  debt. 

This  action,  we  have  before  observed,  is  founded  upon  a  con- 
tract, either  express  or  implied,  in  which  the  certainty  of  the  sum 
or  duty  appears,  and  the  plaintiff  is  to  recover  the  sum  in  ntunero 
and  not  in  damages,  {d) 

Where  there  was  a  tenant  at  will,  with  a  rent  reserved,  the  lessor 
might  always  have  an  action  of  debt  fof  arrears  of  rent,  {e) 

But  in  declaring  on  a  lease  at  will  for  rent  arrear,  the  plaintiff 
must  shew  an  occupation ;  for  the  rent  being  only  due  in  respect 
thereof,  it  should  appear  to  the  Court  when  the  lessee  entered,  and 
how  he  occupied.  (/) 

An  action  for  use  and  occupation  may  be  maintained  by  a  cor- 

(a)  Porter  ▼.  Hams,  1  Lev.  63.  (c)  Benson  v.  Baldwyn,  1  Atk.  598. 

(6)  Bell  V.  Harwood,  3  T.R.  308.  Long-         (d)  Bull.  N.  P.  167. 
champs  d.  Evitts  y.  Fawcett,  Peake's  cas.,  (e)  Esp.  N.  P.  188. 

Ni.  Pri.  71 ;  and  see  Doe  d.  Froeland  v.        ^f)  Bellasis  v.  Burbrick,  1  Salk,  ^09, 

Burt,  1  Dumf.  &  East,  701.     Banter  v.  Eaton  v.  Ja^ues,  Doug.  455-467. 
VVarre,  3  Dowl.  &  Ryi.  106. 
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poradon  aggregate ;  (a)  but  if  in  such  an  action  the  name  of  the 
present  Dean  is  mentioned  at  the  beginning  of  the  declaration, 
and  it  is  afterwards  laid  that  the  occupation  was  *^  by  the  per- 
mission of  the  said  Dean  and  Chapter,'"  and  it  appears  in  evidence 
that  the  defendant  occupied  only  in  the  time  and,  by  the  permis- 
sion of  d^  former  Dean,  this  is  a  fatal  variance,  (a) 

Debt  wUl  lie  for  use  and  occupation  generally,  without  setting 
forth  the  particulars  of  the  demise,  or  where  the  premises  lie.  (ft) 

Therefore,  in  a  case,  where  to  a  count  for  use  and  occupation 
generally,  the  defendant  demiured  and  assigned  for  causes  that  it 
did  not  set  forth  any  demise  of  the  premises,  nor  for  what  term  they 
were  demised  nor  what  rent  was  payable,  nor  for  what  length  of 
time  the  defendant  held  and  occupied  the  premises,'  nor  when  the 
sum  of  5/  thereby  supposed  to  be'  due  became  due,  nor  for  what 
space  of  time ;  after  argument,  the  Court  of  Common  Pleas  gave 
judgment  for  the  plaintiff  on  that  count.  (6) 

Debt  against  an  executor  shall  be  in  the  deimet  only ;  for  he  is 
chargeable  no  farther  than  he  has  assets,  (c) 

An  administrator  may  be  declared  against  as  assignee  in  debt  for 
rent,  for  the  time  that  he  enjoyed  the  land  and  was  in  possession ; 
and  the  declaration  may  be  in  the  dAet  and  detinet  (d) 

An  executor  must- bring  debt  in  the  detinet  only,  though  this 
would  be  aided  after  verdict  by  the  statute  of  Jeofails,  (d) 

In  such  cases  the  defendant  is  entitled  to  a  particular  of  the  plain- 
tiff^s  demand  as  in  other  actions,  (e) 

But  if  the  particulars  of  a  demise  be  alleged,  they  must  be  proved. 

Therefore  in  an  action  for  double  rent  on  the  stat.  11  Geo.  2.  c. 
19.  s.  18.,  where  the  declaration  stated  a  lease  for  three  years,  but 
on  the  evidence  it  appeared,  that  the  lease  for  three  years  was  void 
imder  the  Statute  of  Frauds,  and  that  the  defendant  was  only  te- 
nant  from  year  to  year :  though  this  was  sufficient  for  the  action, 
yet  a  lease  for  three  years  having  been  laid,  and  not  proved,  the 
plaintiff  was  nonsuited.  (/) 

(a)  Dean  and  Chapter  of  Rochester  t.  notu. 
Pierce,  1  Campb.  466  ;  and  see  Djer,  86.        (c)  Bull.  N.  P.  169. 
••    Bro.  Abr.  tiU  C(nrporatUm,  6.    2  Inst.        (d)  £8p.N.P.  217.  Bull.N.P.  169. 
666,    Com.  Dig.  tit.  Pleader,  2  B.  1.3.  («)  King  v.  Fraser,  6  East,  348. 

(6)  Wilkins  V.  Wingate,  6  T.  R.  63.  et  in        ij)  Bristow  t.  Wright,  Doug.  665-668. 
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An  action  of  debt  for  use  and  occupation,  is  not  a  local  ac- 
tion, (a) 

Where  a  tenant  holds  aveVf  for  double  value. — ^By  stat.  4.  Geo. 
8.  c.  S8.  #.  1.  it  is  enacted,  That  if  any  tenant  or  tenants  for  life, 
or  lives,  cfr  years,  or  persons  coming  in  under  or  by  collusion  with 
them,  hold  over  any  lands,  tenements,  &c.  after  the  determination 
of  their  estates,  after  demand  made  and  notice  in  writing  given  for 
ddivering  the  possession  thereof  by  the  landlord,  or  the  person  hav- 
ing the  reversion  or  remainder  therein,  or  his  agent  thereunto  law- 
fully authorized,  such  tenant  or  tenants  so  holding  over,  shall  pay  to 
the  person  so  kept  out  of  possession  at  the  rate  of  double  the  yearly 
value  of  the  lands,  tenements,  &c.  so  detained,  for  so  long  a  time  as 
the  same  are  detained ;  to  be  recovered  by  action  of  debt,  where> 
unto  the  defendant  cnr  defendants  shall  be  obliged  to  give  special 
bail 

This  statute  is  a  remedial  act ;  the  penalty  being  given  to  the 
party  grieved,  (fr) 

The  notice  to  quit  (c)  may  be  before  the  expiration  of  the  lease, 
or  time  of  demise,  or  after ;  (d)  and  it  has  been  held,  that  a  notice 
in  the  following  form,  *^  I  give  you  notice  to  quit,  or  I  shall  insist 
on  the  double  rent,^  instead  of  double  value,  is  a  good  notice,  and 
plainly  relates  to  the  statute,  (e) 

So  where  a  landlord  gave  notice  to  the  tenant  to  quit  at  the  end 
of  the  lease,  and  he  held  over,  a  subsequent  notice  to  quit  or  pay 
double  rent,  did  not  waive  the  first  notice,  or  the  double  rent  which 
had  accrued  under  it.  (/) 

A  demand  of  possession  and  notice  in  writing  are  necessary  to  en- 
title the  landlord  to  double  value,  and  such  demand  may  be  made 
for  that  purpose  above  six  weeks  afterwards,  if  the  landlord  have 
done  no  act  in  the  mean  time  to  acknowledge  the  continuation  of 
the  tenancy ;  and  he  will  thereupon  be  entitled  to  double  value,  as 
from  the  time  of  such  demand,  if  the  tenant  hold  over ;  but  if  the 
rent  were  before  reserved  quarterly,  and  such  demand  be  made  in 
the  middle  of  a  quarter,  the  landlord  cannot  recover  single  rent  for 
the  antecedent  fraction  of  such  quarter,  {g) 

(a)  Egler  v.  Marsden,   5  Taunt.    25.  («)  Doe  d.  Mathews  r.  Jackson,  Doug. 

Kirtland  v.  Pounsett,  1  Taunt.  570.    King  175. 

V.  Fraser,  6  East,  348.  post.  (/  )  Mesi*enger  v.  Armstrong,  1  Durnf. 

(h)  Wilkinson  v.  Colley,  5  Bur.  2694.  &  liist,  63. 

(r)  See  Ante,  chap.  vii.  s.  1.  (^')  Cobb  v.  Stokes,  8  East,  J58. 

(i/)  Cutting  V.  Derby,  a  Bl.  R.  io75. 
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The  notice  in  writing  is  of  itself  a  sufficient  demand,  within  the 
words  of  the  statute,  ^^  after  demand  made  and  notice  in  writing 
given.**'  (a) 

A  receiver  appointed  under  an  ord^  of  the  Court  of  Chancery 
is  ^  an  agent  lawfully  authorized^  within  the  words  of  the  sta- 
tute, (ft) 

One  tenant  in  common  may  maintain  this  action  for  double  value 
of  his  moiety ;  for  where  the  injury  is  separate,  tenants  in  common 
may  have  several  actions,  (c) 

In  debt  for  double  value  under  the  stat  4  Geo.  2.  the  plaintiff, 
after  stating  a  demise  to  the  defendants  wife  and  her  subsequent 
intermarriage  with  the  defendant,  alleged  in  the  first  count  a  notice 
to  quit  and  demand  of  possession  delivered  to  tiie  defendant  and  his - 
wifcT,  bdA  in  the  second  count  alleged  a  notice  to  quit  and  demand 
of  possession  delivered  to  the  wife,  previous  to  her  intermarriage 
with  the  defendant :  held  that  to  support  the  second  count  the  hus- 
band need  not  be  joined  in  conformity ;  and  that  to  sustain  the  ac- 
tion, it  was  not  necessary  to  aver  to  have  given  notice  to  the  hus- 
band subsequent  to  the  intermarriage,  (a) 

A  landlord  declared  in  debt,  first,  for  the  double  value,  secondly, 
for  use  and  occupation ;  the  tenant  pleaded  nil  debet  to  the  first, 
and  a  tender  of  the  single  rent  before  action  brought  to  the  second 
oount,  and  paid  the  money  into  Court,  which  the  plaintiiF  took  out 
before  trial,  and  still  proceeded :  held  that  this  was  no  cause  of  non- 
suit upon  the  ground  of  such  acceptance  of  the  single  rent  being  a 
waiver  of  the  plaintifTs  right  to  proceed  for  the  double  value ;  but 
that  the  case  ought  to  have  gone  to  the  jury,  and  that  the  plain- 
tiflTs  going  on  with  the  action  after  taking  the  single  rent  out  of 
Court,  was  evidence  to  shew  that  he  did  not  mean  to  waive  his  claim 
for  the  whole  value,  but  to  take  it  pro  tanto :  it  seems  that  though 
the  single  rent  were  paid  into  Court  on  the  second  count,  yet  that  if 
the  plaintiff  had  not  accepted  it,  but  had  recovered  on  the  first 
count,  the  defendant  would  not  have  been  entitled  to  have  the  money 
so  paid  in,  deducted  out  of  the  larger  sum  recovered,  (d) 

After  a  landlord  has  recovered  in  ejectment  against  his  tenant,  he 
may  maintain  debt  upon  the  stat.  4  Geo.  2.  for  double  the  yearly 


ia)  WiUdnaon  v.  Collej,  5 Burr.  J694.  (c)  Cutting  v.  Derby,  «  Bl.R.  1077. 

<fr)  Lake  t.  Smith,  1  N.  K.  174.  {d)  Rjal  v.  Rich*  10  East.  48. 
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▼alue  of  the  piemises  during  the  term  the  tenant  wilfully  held  over 
after  the  expiration  of  the  landlord'^s  notice  to  quit,  (a)  but  not 
otherwise.  (6) 

The  administrator  of  an  executor  cannot  sue  for  double  value  of 
lands  held  over  after  notice  to  quit  under  a  demise  firom  the  testa- 
tor, according  to  4  Geo,  fL  c.  28.,  without  taking  out  administra- 
tion de  bonii  nofh  even  though  the  tenant  has  attorned  to  him ;  for 
most  certainly,  in  any  case  in  which  the  plaintiff  means  to  make 
title,  he  must  take  out  aidministraticm  de  borne  non,  (e) 

Debt  on  the  above  statutedoes  not  lie  against  a  weekly  tenant,(d) 
nor  ctti  a  landlord  distrain  for  douUe  value,  (e) 

For  double  rent. — ^Also^  by  stat  11  Geo.  fL  c.  19.  s.  18.  it  is  enact- 
ed. That  in  case  any  tenant  or  tenants  shall  give  notice  of  his,  her, 
or  tfa^  intention  to  quit  the  premises,  and  shall  not  accordpogly  de- 
liver up  the  possession  thereof,  at  the  time  in  such  notice  contained, 
the  said  tenant  or  tenants,  his,  her,  or  their  executors  or  administra- 
tiNTS,  shall  from  thenceforth  pay  to  the  landlord  double  the  rent  or 
sum  which  he,  she,  or  they  should  odierwise  have  paid. 

An  affidavit  to  hold  to  bail  must  state  positively  that  the  defendant 
is  indebted  to  the  plaintiff  in  so  much;  and  therefore  in  an  action 
on  the  above  statute  for  double  rent,  an  affidavit  stating  that  the 
plaintiff,  on,  &c.  gave  the  defendant  notice  to  quit  on,  &c,  and  that 
die  latter  held  over,  &c,  by  reason  of  which,  and  by  force  of  the 
statute,  an  action  has  accrued  to  the  plaintiff  to  demand  of  the  de- 
fendant, &c.  (double  rent)  is  not  sufficient.  (/) 

A  parol  demise  from  year  to  year  is  a  sufficient  holding  within 
the  above  statute,  so  as  to  subject  the  tenant  to  the  penalty  of 
double  rent,  if  he  hold  over  after  he  has  given  notice  to 
quit  (g) 

But  if  tenant  from  year  to  year  give  his  landlord  notice  that  he 
will  quit  upon  a  contingency,  and  does  not  quit  when  the  contin- 
gency happens,  he  is  not  liable  to  an  action  on  the  above  statute  for 
double  rent  (A) 

(a)  Soubbj  V.  Neving,  9  East,  310.  East,  364. 

(6)  Wright  y.  Smith,  5  Esp.  Rep.  203.  (g)  Timmins  v.  Rawlinson,  3  Bor.  1603. 

(c)  Tingrey  V.  Brown,  iBos.  &  Pul.310.  1607.   1  Blac.  Rep.  533.  S.  C. 

(d)  Lloyd  V.  Rosbee,  2  Campb,  453.  {h)  Farrance  v.  Elkington,2  Cainpb.59] . 
(«)  SuUivan  v.  Bishop,  2  C.  &  P.  359.  and  see  Johnstone  v.  Huddlestone,  4  Barn. 
(J)  Wheeler  v.  Copeland,  5  Dumf.  &  &  Cress. 922, 
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The  notice  by  the  defendant  to  quit,  need  not  be  in  writing,  a 
parol  notice  to  quit  is  sufficient,  (a) 

The  acceptance  of  a  (single)  rent  accrued  since  the  notice,  is,  it 
seems,  a  waiver  of  the  landlord's  right  to  double  rent,  but  does  not 
necessarily  imply  that  the  tenancy  should  continue.  (6) 

By  Stat  11  Geo.  2.  c.  19.  a.  12.  it  is  enacted.  That  every  tenant 
to  whom  any  declaration  in  ejectment  shall  be  delivered  for  any 
lands,  &c.,  shall  forthwith  give  notice  to  his  or  her  landlord,  or  his 
bailiff  or  receiver,  under  the  penalty  of  forfeiting  the  value  of  three 
years  improved  or  rack-rent  of  the  premises  to  the  person  of  whom 
he  or  she  holds ;  to  be  recovered  by  action  of  debt. 

This  statute,  however,  only  extends  to  such  ejectments  as  are 
inconsistent  with  the  landlord's  title:  therefore  a  tenant  of  a 
nwrtgagor,  who  does  not  give  him  notice  of  an  ejectment  brought 
by  the  mortgagee  is  not  within  the  penalties  of  the  clause,  (c) 

Where  the  tenant,  under  a  demise  by  lease  of  certain  landi^, 
together  with  the  mines  under  them,  with  liberty  to  dig  ore  in 
other  mines  under  the  surface  of  other  lands  not  demised,  frau- 
dulently concealed  a  declaration  in  ejectment  delivei^  to  him, 
and  suffered  judgment  to  go  by  default.  The  declaration  in* 
ejectment  did  not  mention  mines  at  all,  but  th'e  sheriff,  in  exe- 
cuting the  writ  of  possession,  by  the  concurrence  of  the  tenant, 
delivered  possession  of  the  premises  demised  to  the  tenant,  and 
also  of  those  mines  in  which  he  had  liberty  to  dig  :  it  was  *held, 
that,  although  the  latter  could  not  be  recovered  undex^  the  de- 
claration in  ejectment,  still  that  the  tenant  by  his  own  act  had 
estopped  himself  from  taking  that  objection,  and  that  in  ^n  action 
for  the  value  of  three  years'  improved  rent  under  the  stat.  11 
Geo.  2.  c.  19.  8.  12.,  the  landlord  might  recover  the  treble  rent,  in 
respect  not  only  of  the  demised  premises,  but  of  the  mines,  in 
which  the  tenant  had  only  a  liberty  to  dig.  (d) 

The  improved  or  rack-rent  mentioned  in  the  declaration  is  not 
the  rent  reserved,  but  such  a  rent  as  the  landlord  and  tenant  might 
fairly  agree  on  at  the  time  of  delivering  the  declaration  in  ejects 
menty  in  case  the  premises  were  then  to  be  let.  (e) 

(a)  Timxniiis  v.  RawUnson,  f  Bur.  1603.    647. 

1607.    1  BUc.  Rep.  535,  S.  C .  (d)  Crocker  r.  FothergiU,  2  Bam.  &  Aid. 

(b)  Doed.  Cheny  v.  Batten,  Cowp.243.    65t. 

946.  {€)  Id.  Ibid. 

(c)  Buckley  v.  Bucklej,  1  Dumf.&East 


The  Pleas.^^ln  debt  for  rent  on  demise  in  writing  without  deed 
or  by  parol,  the  proper  plea  is  non  demisit  (a) 

Eatrj  and  evktion  isagood  plea  to  tfaSs  abtion;'^BO«x:kjtelBuch 
a  tortious  entry  and  expulsion  as  to  prevent  an  enjoyment  of  the 
premises.  For  if  there  were  no  beneficial  oceit^atton,  thcfB  «ail  be 
no  grQund  for  the  action.  (6)  \  < 

,.t:Tbe  statute  <^  limitations,  21  J.  1.  c.16,  which  enacts  TlM  all 
MtiiHIsfor  rent  in  arrear,  or  grounded  oa  any  lending  or  oontraot 
;|iitbput  specialty,  must  be  lHX>ught  within  six  yeaars^  is  another 
good  plea:  and  such  plea  must  conclude  with  averificatioii^  a^when 
(Jeaded  to  an  action  of  assumpsU.  (c)  .    -.     . 

\  '  A$U>  the  plea  of  infancy,  see  Antey  chap.  iv.  ..'.,: 

/(  So  a  plea  of  set-off  is  allowed :  and  also  a  tender  and  refusal. .  So 
^.rf^lease. 

Where  to  debt  for  rent  on  ademise  of  three  rooms,  the  plea  w«% 
thit  liie  .plaintiff  demised  the  said  three  rooms  and  another  rd6m, 
Ip4  thi^  he  entered  into  the  other  room,  but  did  not  .txaversa^  the 
Afmise  of  the  three  rooms  only,  it  was  hdd  to  be  bad  for  wanl-af 
9U9h  a  traverse.  (cQ 

iri  It  is.pow  settled  that  ip  an  action  of  debt  on  a  simple contvaot^. as 
ibis  is^  the  plaintiff  may  prove  and  recover  a  less  sum  than  he  d^ 
«iwfv^  by  his  writ,  (e) 

r  .  Jn  an  action  for  use  and  occupation,  the  property-tax  will  not  be 
daduef^.  at  nisipritia  from  the  rent  due,  if  not  paid  before  the 
trial ;{/)  but  where  it  was  paid  before  action  brought,  the  de- 
diiotioa  waa  allowed,  (g)  And  in  such  case,  it  is  sufficient  to  entitle 
the  tenant  to  deduct  the  property-tax,  to  prove  the  payments  by  the 
ooUeetor,  without  producing-  the  assessment  (h) 
•»  The  Court  of  Common  Pleas  will  not,  after  judgment  by  de&ult 
in  debt  on  simple  contract  for  rent,  refer  it  to  the  prothonotary  jfea 
compute  the  rent  due.  (i ) 

» 

(a)  Bull.  N.P.  17a   Wilson  v.  .  (/)  Pococlc  v.  Eustace,  SCampb.  181. 

HJUrd.  SSf.  (g)  Baker  v.  Davis,  3  Campb.  4T4.     * 

(b)  Smith  ▼.  Raleigh,  5  Carapb.  513.  (i^)  Philips  v.  Beer,  4  Campb.  9^. 

(c)  Duppa  V.  Mayo,  1  Saund.  ^83.  n.  2.  ( t )  Campion  v.  Cawstray,  6  Taunt.  3d6p 

(d)  Salmon  v.  Smith,  1  Saund.  206.  2  Marslu  66.  S.  C. 
<t)  M'QmlUn  v.  Cox,  1  U.  Bl.  R.  249. 
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Smtton  V.    Of  Assumpsit  for  Use  and  Occupation. 

AiroTHXft  remedy  for  the  recovery  of  rent»  where  the  demise  is 
DOl  by  deed,  lies  by  action  of  assumprit  for  use  and  occupation. 

The  action  of  iuaumprit  for  use  and  occupation,  affords  the 
moat  convenient  remedy  for  the  recovery  of  rents,  where  the  demise 
is  not  by  deed.  At  common  law,  difficulties  frequently  occurred  in 
reoovering  in  this  form  of  action ;  for  wherever  there  had  been  a 
pual  demise,  upon  which  a  certain  rent  was  reserved,  the  courts  of 
law  looked  upon  the  contract  as  one  respecting  the  realty,  and  held 
that  the  action  of  assumpsit  to  recover  the  reserved  rent,  could  not 
be  maintained,  (a)  though  they  aUowed  it  to  be  brought  on  a  mere 
promise  to  pay  a  sum  of  money  for  the  use  of  the  premises.  (6) 

The  Stat  11  G.  S.  c.  19.  s.  14,  however,  in  order  to  obviate 
■ome  difficulties  that  many  times  occur  in  the  recovery  of  rent, 
where  the  demises  are  not  by  deed,  enacts.  That  it  shall  be  lawful 
far  the  landlord,  where  the  agreement  is  not  by  deed,  to  recover  a 
waonnhle  satisfaction  for  thelands,  tenements,  orhereditaments,held 
or  onmpied  by  the  defendant,  in  an  action  on  the  case,  for  the  use 
md  occupation  of  what  was  so  held  or  enjoyed ;  and  if  in  evidence 
on  the  trial  of  such  action  any  parol  demise  or  any  agreement  (not 
hch^  by.  deed)  whereon  a  certain  rent  was  reserved,  shall  appear, 
Ae  plaintiff  in  such  action  shall  not  therefore  be  nonsuited,  but 
vsmj  make  use  thereof  as  an  evidence  of  the  quantum  of  the  damages 
IQ  be  recovered. 

The  action  for  use  and  occupation  is  founded  on  a  contract ;  and 
anbiB  there  were  a  contract  express  or  implied,  the  action  cannot 
be  maintained,  (c) 

if  a  purchaser  take  possession  of  premises,  under  a 
<tf  sale,  which  on  account  of  a  defect  in  the  vendor^s  title 
Us  to  be  completed,  the  vendor  cannot  afterwards  recover  rent  for 
dm  period  of  the  purchaser's  possession,  upon  an  implied  contract 
far  me  and  occupation,  (d) 

(m)  %  Boll.  Alw.  7.  (O.)  pL  1.    Brett  v.  {d)  Kirtlsnd  ▼.  Pounaett,  «  Taont.  145  ; 

Baai    Cio.  Car.  345.  and  see  Hearn  v.  Toaalin,   Peake'a  Caa. 

(ft)  Dftrtnl  T.  Morgan.  Cro.  Jac.  596.  Ni.  Pn.  199.    HaU  ▼.  Vaughan,    Id.  (a) 

l«teiaoii  ▼.  May.  3  L«t.  150.  cited. 

(r)  Birch  t.  Wright,  1  T.  R.  378-367. 
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Where  an  owner  of  an  estate  contractB  to  sell  to  anotlier,-  #ho 
thereupon  sells  a  part  of  the  property  so  contracted  for  by  auctiop 
to  a  third  person,  and  be  (the  sub->vendee)  gets  possession,  and  the 
original  vendor  afterwards  refuses  to  peifonn  his  contract,  which 
occasions  a  suit  in  equity,  pending  which  the  original  ▼cndor  ob- 
tains possession  from  the  sub-vendee,  on  a  denumd  to  be  pestogfd 
to  it,  it  being  surmised  that  the  cniginal  purchaser  had  fiiiled  in  the 
suit  instituted  lor  qpedfic  perfcnrmance-*^,  in  fisct,  the  plaintiff 
diouki  ultimately  succeed  in  that  suit,  and  the  estate  is  in  ooos^ 
quince  conveyed  to  the  purduisar  under  a  decree  of  the  Court ;  the 
mib-vendee  may  maintain  use  and  occupatidn  against  the  original 
vendor,  for  all  the  time  during  which  be  held  the  possesaran  so  ob* 
tained  fitmi  the  second  purchaser,  (a) 

In  aaaumprit  for  use  and  occupation,  the  plaintiff  dedaicd,  that 
in  consideration  that  he  would  permit  the  defendant  to. occupy  a 
house  for  four  weeks,  at  ten  guineas  per  week,  the  defendant  uiider- 
todc  to  pay  the  said  rent ;  and  the  plaintiff  recovo^  though  the 
defendant  never  took  possession,  and  though  no  other  promise  was 
pnnred  than  that  the  defendant  said  she  would  take  the  house  upon 
the  above  terms:  the  letting  and  hiring  being  evidence  of  an  ex- 
press promise,  sufficient  lo  enable  the  party  to  maintain  his  action.  (6) 

An  action  for  use  and  occupation  may  be  maintained  by  a  corpo- 
ration •  aggregate,  (o) 

•If-' there  be  an  agreement  by  deed  to  demise,  but  the  words  do 
not  amount  to  an  actual  demise,  an  action  for  use  and  occupation  is 
maintainable,  {d) 

The  landlord  of  premises  demised  under  a  written  agreement 
may  recover  against  his  tenant  in  an  action  for  use  and  occupation, 
the  rent  accruing  after  the  premises  are  burnt  down,  and  no  longer 
inhabited  by  the  tenant,  {e) 

An  action  of  assumpsit  for  use  and  occupation  of  a  house  is  not 
maintainable  against  the  husband  alone,  if  his  wife  held  under  a 
yearly  tenancy  before  marriage,  the  rent  being  payable  half  yeariy, 
where  part  of  the  rent  was  due  from  the  wife  dum  sold,  and  die  re- 
mainder accrued  after  the  coverture.  (/) 

(a)  Hull  V.  Vaughan,  6  Price.  157.  (d)  Elliot  v,  Rogert,  4  Esp.  R.  59. 

(6)  Gregoiy  v.  Badeock,  2  Smith  R.  18.  {e)  Baker  v.  Holpzaffel,  4  Taunt.  45. 

(r)  Dean  and  chapter  of  Rochester  v.  (/)  Richardson  v.  Hall,  t  Drod.  ^Biog:. 

Pierce,  1  Cnmpb.  465.   IMnvor  of  Stafford  50.  3  Moore,  ;507.  S.  C. 
v.Till,  4Bing.  7.). 
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WlMte  prenuita  are  held  under  an  unstamped  agreement,  the 
landlord  camiot  enter  into  parol  evidence  of  the  contents,  (ff)  But 
parol  evidaoce  of  the  £act  <^  tenancy  is  admissible,  although  the 
ffant  hcM  under  a  written  agreement,  (b) 

:  A  written  agreement^  (though  coming  out  of  the  possession  of  the 
oppMOte  party,)  cannot  be  given  in  evidence  in  any  action  unless  it 
be  I^ally  stamped,  (a) 

Therefore  where  counsel  wtt^e  about  to  ask  a  party  as  to  his  oc- 
oapadcm  and  payment  of  rent  to  the  defendant  in  an  gectment,  he 
was  tupped  by  Lord  Kenyonj  who  observed,,  that  the  occupation 
kad  been  under  an  agreement  in  writing,  and  the  rent  had  been  paid 
iai.  pursnance  of  it ;  if,  said  his  Lordship,  tl^e  agreement  cannot  be 
gi^en  in  evidence,  you  cannot  enquire  as  to  the  occupation;  the 
partf  night  have  been  in  possession  by  licence  and  permission  of 
the  defendant,  and  not  as  tenant,  (c) 

The  defendants,  (assignees  of  a  bankrupt,)  produced  under  a 
aodce  firom  the  plaintiff  (in  an  action  for  use  and  occupation,)  the 
deiad  of  aseignmait  of  the  bankrupts  effects,  it  was  held  to  be  ad- 
■HanUe  in  evidence,  though  not  proved  by  the  attesting'  witness,  it 
kacving  been  Aown,  that  the  defendants  occupied  under  the 
deed.(d) 

.  A^  ugKedi  ia  writing  to  pay  tjie  rent  of  certain  tolls,  whidi  he  had 
hired,  ^  to  the  treasurer  of  the  commissioners  :^  held  that  no  action 
inr-  the  rent  could  be  maintained  in  the  name  of  the  treasurer ;  for 
dbe  eontract  is  to  pay  the  ccmmiissioners  through  the  medium  of 
their  officer,  (e) 

\fxe  premises  had  been  demised  by  two  tenants  in  common, 
die  rent  paid  for  a  time  to  the  agent  of  both,  but  afterwards; 
tke  tenant  had  notice  to  pay  a  moiety  of  the  rent  to  each  of  the  two, 
and  the  rent  was  so  paid  accordingly,  and  separate  receipts  given : 
it  waa  held,  that  it  then  became  a  question  of  fact  for  a  jury,  to  say, 
whether  it  was  the  intention  of  the  parties  to  enter  into  a  new  con- 
tract of  demise,  with  a  separate  reservation  of  rent  to  each,  though 
dbe  CcNVt  were  inclined  to  think,  that  it  was  not  a  new  contract, 
but  only  an  alteration  in  the  mode  of  receiving  the  rent,  and  oaor- 

(4i)  Bnwtr  T.  Pafaner,  3  Esp.  Rep.  213.  (cf)  Orr  v.  Morioe,  3  firod.  &  Biog.  159 ; 

(li)  fiax  V.  Kington  vpoa  Hull,  7  Barn,  and  see  Pearce  v.  Hooper,  3  TauaL  60. 

h  dm.  611.  1  Man.  &  Ryl.  444.  S.  C.  («)  Pigott  v.  Thompsoii,  3  BO0.  &  P«l. 

(c)  IXw  d.  St.  John  ▼.  Hore,  t  £ap.  R.  147. 
7f4-lf49. 
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sequoitly  that  they  were  properly  joined  in  an  action  for  use  i^nd 
occupation  for  subsequent  rent,  (a) 

Where  there  is  a  note  in  writing  expressing  the  quantum  of  xent 
or  the  duration  of  the  term,  evidence  of  a  parol  agreement  to  annul 
or  substantially  to  vary  the  written  contract,  is  inadmisaible ;  else 
the  statute  of  Frauds  would  be  eluded,  and  the  same  uncertainty 
introduced  by  suppletory  or  explanatory  evidence,  which  that 
statute  has  suppressed  in  respect  to  the  principal  object  (b) 

Thus,  where  there  was  a  written  agreement  that  a  lease  should 
be  let  of  a  house  at  26/.  per  ann.  on  which  an  action  was  brought 
for  use  and  occupation ;  the  defendant  paid  26/.  into  Court.  At  the 
trial,  the  plaintiff  offered  to  give  parol  evidence,  that  beside  the  26/. 
per  ann.  the  defendant  was  to  pay  the  ground  landlord  2/.  12«.  6d. 
but  this  evidence  was  rejected ;  particularly  as  no  evidence  was  of- 
fered of  the  actual  payment  of  such  rent,  (b) 

« 

But  where  a  lessee  took  a  farm  under  an  agreement  which  he 
never  signed,  and  the  terms  of  which,  in  a  material  point,  the 
lessor  failed  to  fulfil.  In  an  action  for  use  and  occupation  of  the 
^arm,  it  was  held  that  the  jury  might  ascertain  the  value  of  the 
Umdj(  without  regarding  the  amount  of  the  rent  reserved  by  the 
agreement  (c) 

Parol  evidence,  indeed,  of  a  verbal,  agreement  cannot  be  received 
where  it  appears  that  it  was  reduced  to  writing:  and  this  even 
where  the  written  agreement,  for  want  of  being  stamped,  or  for 
other  informality  or  defect,  was  inadmissible :  (</)  for  parol  evidence 
cannot  be  admitted  to  vary  the  substance  of  a  written  agreement. 
With  respect  to  collateral  matters,  however,  it  is  otherwise ;  for  a 
prrso^  may  show  by  parol  proof  who  is  to  put  a  house  in  repair,  or 
the  like,  concerning  which  nothing  is  said  in  the  written  agreement. 
So,  it  may  be  admitted  to  explain  a  deed  or  other  instrument ;  or 
to  prove  other  considerations  than  those  expressed  in  a  deed,  (e) 

But  where  an  agreement  in  writing,  unstamped,  for  the  letting  of 
a  tenement  at  a  certain  rent,  was  lost,  it  was  held  that  parol  evidence 
of  its  contents  was  not  admissible,  for  the  sake  of  proving  the 
value  of  the  tenement.  (/) 

(a)  Powis  V.  Smith,  5  Bam.  &  Aid.  852.  (d)  Curry  v.  Edensor.  3T.  R.  524-528. 

1  Dowl.  &  Ryl.  490.  5.  C.  Rex  v.  Inhabitant*  of  St.  Paul's  Bedford, 

(6)  Preston  t.  Merceau,  2  Bl.  R.  1249.  6T.  R.452. 

Meres  v.  Ansell,  3  Wils.  27'j-6.  («)  Wilson  v.  Poulter,  2Str.794i«  nc^tU. 

(c)  Tomlinson  v.  Day,  2  B.  &  B.  680.  Rex.  r.  Inhabitants  of  Laindon,  8  T.R. 379. 

5  Moore.  558.  S.  C.  (/)  Rex  v.  Castle  Morton,  3  B.  &  A.  588. 
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where,  however,  upon  the  letting  of  premises  to  a  tenant,  a  me- 
monuidum  of  agreement  was  drawn  up,  the  terms  of  which  were 
read  over  and  assented  to  by  him,  and  it  was  then  agreed  that  he 
should,  on  a  future  day,  bring  a  surety  and  sign  the  agreement, 
neither  of  which  he  ever  did ;  it  was  held  that  the  memorandum 
was  not  an  agreement,  but  a  mere  unaccepted  proposal,  and  that 
the  terms  of  the  letting,  therefore,  might  be  proved  by  parol  cvi- 
dehce.  (a) 

In  replevin  defendant  avowed  for  rent  due  upon  a  demise  at  a 
certain  fixed  rent,  plea  that  plaintifi*  did  not  hold  under  de- 
fendant at  the  rent  mentioned  in  the  avowry  and  is§ue  joined  upon 
th&t  (act  At  the  trial,  defendant  in  order  to  prove  the  holding  as 
alleged,  tendered  in  evidence  certain  unstamped  papers,  the  efiect  of 
which  was  to  show  that  the  plaintiff  had  paid  rent  at  the  rate  men- 
tioned in  the  recovery :  held  that  these  papers  were  inadmissible  for 
want  of  stamps,  in  as  much  as  they  were  in  efiect  tendered  to  prove 
the  payment  of  the  rent;  for  if  they  did  not  prove  the  payment  of 
th^  rent,  they  would  not  support  the  issue,  and  would  on  that 
ground  be  admissible.  The  defendants  steward  proved  that  a  I^asc 
had  been  executed  by  the  defendant,  but  not  by  the  plaintifi",  the 
terms  of  which  had  been  reduced  into  writing  by  the  assent  of  both 
jpairties ;  and  he  stated  that  to  be  the  final  agreement  between  the 
parties.  The  plaintifi^  in  order  to  negative  this  statement,  tendered 
in  evidence  another  unstamped  paper,  in  the  hand-writing  of  tlie 
defendant's  steward,  the  efi*ect  of  which  was  to  show  that  it  was  sub- 

■    ■ 

sleauently  proposed  by  him,  that  the  plaintifi^  was  to  hold  at  a  rent 
diilerent  frcun  that  mentioned  in  the  lease.  Held,  that  as  this  paper 
was  not  signed  by  the  parties,  it  did  not  amount  to  an  agreement  or 
niinute  of  an  agreement,  but  to  a  proposal  only ;  and  therefore  that  it 
did  not  require  a  stamp,  and  was  properly  received  in  evidence.  (6) 

This  action  being  founded  on  a  contract  either  expressed  or  im- 
plied, it  is  a  general  rule,  that  wherever  the  defendant  uses  or  en- 
joys the  premises  by  permission  of  the  plaintifi"  [as  his  tenant]  he 
snail  be  liable  in  this  action,  (c) 

So,  this  action  may  be  maintained  by  a  grantee  of  an  annuity, 

(O  Doe  a.  Bingham  v.  Cartwright,  3  B.    690 ;  5  D.  &  R.  512.  S.  C. 
&  A.  3t6.  (r)  Bull  v.  Sibbs,  8  T.  R.  SfT. 

(|i)  Hawkins  v.  Warre,  3  Barn.  &  Crus. 
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alter  a  recovery  in  gectment  against  a  tenant  who  was  in  pCMsses- 
sioii  under  a  demise  from  year  to  year,  lor  all  rent  in  his  hands  at 
die  time  oi  the  notice  by  the  grantee^  down  to  the  day  of  die  de» 
mise  t  but  not  afterwards,  (a) 

So  after  a  recovery  of  possession  of  die  premises,  the  jdaintiff  is 
entided  to  the  profits  f<M*  use  and  occupadon,  to  the  dme  of  the  d^ 
mise,  but  not  after,  if  he  thiaks  fit  to  sue  for  them,  (b) 

Where  a  landlord  said  to  his  tenant,  (who  held  under  a  parol 
demise,)  in  the  middle  of  a  quarter,  ^'  you  may  quit  when  you 
please,*^  and  the  tenant  accordingly  left  the  premises  a  few  days  af- 
terwards, it  was  ruled  by  Lord  EUenborcug/h  C.  J.  that  the  tenant 
was  notwithstanding  liable  for  the  rent,  for  that  the  tenancy  was  not 
determined  by  such  parol  licence ;  for  there  was  a  subsisting  tarm, 
irfiich  by  the  statute  of  frauds  could  only  be  determined  by  a  note 
in  writing,  or  by  operation  ci  law ;  and  on  a  motion  for  a  new  trial, 
the  Court  of  King's  Bendi  confirmed  his  deci8ion.(c) 

If  the  occupier  c^  a  house  submit  to  a  distress  for  rent,  stated  m 
tfa^  notice  of  distress,  to  be  due  bom.  him  as  taiant  to  the  distraioiN^, 
this  is  an  acknowledgmait  of  a  subsisting  tenancy;  and  therefi»e 
he  cannot,  in  an  action  for  use  and  occupation  for  subsequent  rent, 
deny  the  holding,  (d) 

When  the  defendant's  occupation  has  once  commenced,  he  will 
be  liable  to  the  payment  of  rent,  until  the  occupation  is  legally  de* 
teijpuned ;  and  it  will  be  incumbent  on  him  to  prove  the  determinsr 
tion  of  his  estate  end  interest,  if  he  resists  the  payment  of  rent 
subsequent  to  his  giving  up  the  possession.  If  a  notice  to  quit  is 
necessary,  and  he  quits  the  premises  without  having  given  the  re- 
quitute  notice,  and  without  the  consent  of  the  landlord,  the  latter 
may  still  condder  him  as  his  tenant :  (e)  but  the  landlord  may  dis- 
pense with  the  notice  by  parol.  (/) 

If  the  tenancy  be  established  by  the  plaintiff  in  an  action  for  use 
and  occupation,  it  is  thrown  on  the  defendant  to  shew  that  the 
tenancy  was  afterwards  determined,  or  that  the  landlord  has  ac- 
cepted another  person  as  his  tenant,  (g) 

(a)  Birch  v.  Wright,  1  Dumf.  &  East,     and  see  Tliorason  v.  Wilson,  2  Stark.  Ni. 
387.  Pri.  379. 

(6)  Doe  d.  Cheney  v.  Batten,   Cowp.        (d)  Panton  v.  Jones,  3  Campb.  3'i. 
246.  Birch  ▼.  Wrij^t,  1  T.  K.  387.  {e)  Redpatli  v. Roberts,  3  Esp.  llep.  225. 

(c)  Mollett  V.   Brayne,  2  Campb.  103;         (/)  Whitehead  v.  Clifford,  .^Taunt.  6l8. 

(-)  Ward  V.  Mason,  9  Price,  291. 
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.  If  aJamjUord  in  the  middle  of  a  quarter  accepts  from  bis  tenant  the 
kej  of  the  hoose  demised,  under  a  parol  agreement  that  upon  her 
thm  giving  up  the  possession,  the  rent  shall  cease,  and  she  never 
afterwards  occupies  the  premises,  he  cannot  recover  in  an  action  for 
the  uae  and  occupation  of  the  house,  for  the  time  subsequent  to  his 
aoeeptmg  the  key.  (a) 

The  defendant  beii^  tenant  to  the  plaintiff  of  certain  rooms  in 
Ida  bouse,  at  a  rent  payable  quarterly,  a  mere  parol  agreement  in 
the  middle  of  a  quarter,  to  determine  the  tenancy,  is  not  sufficient 
to  prerent  the  plaintiff  from  maintaining  assumpsit  for  use  and  oe- 
cupoiion  for  the  whole  quarter.  (6) 

But  where  A.  demised  to  B.  the  first  and  second  floor  of  a  house 
for  a  year,  at  a  rent  payable  quarterly.  During  a  current  quarter, 
some  dispute  arising  between  the  parties,  B,  told  A.  that  she  would 
quit  iamiediately.  The  latter  answered,  she  might  go  when  she 
fdeaaed,  B.  quitted,  and  A.  -accepted  possession  of  the  apartments  * 
hiddf  that  A>  could  neither  recover  the  rent,  which  by  virtue  of  the 
angtosl  contract,  would  have  become  due  at  the  expiration  of  the 
cuiveiit  quarter ;  nor  rent  pro  rata,  for  the  actual  occupation  of 
the  prooiises  for  any  period  short  of  the  quarter,  (e) 

Where  a  lessee  quitted,  in  the  middle  of  his  term,  apartments 
which  he  had  taken  for  a  year,  and  the  lessor  let  them  to  another 
tenant :  held  that  she  could  not  recover  in  an  action  for  use  and 
oecgpation  against  the  lessee  for  a  subsequent  portion  of  the  year 
diixing  which  the  apartments  had  been  unoccupied :  held  also  that 
hf  the  admission  of  another  tenant  she  dispensed  with  the  necessity 
of  a  written  surrender,  (d) 

Tenant  from  year  to  year  at  a  rent  payable  half  yearly  without 
grrfaig  any  notice  to  the  landlord,  quitted  the  premises  at  the  expi- 
ration of  the  current  year.  Before  the  next  half  year  expired  the 
hdidkyrd  let  the  premises  to  another  tenant  who  held  the  same : 
hdd  ttiat  the  landlord  was  not  entitled  to  recover  rent  from  the 
fint  tenant  from  the  expiration  of  the  current  year  when  he  quitted 
the  premises,  to  the  time  when  the  landlord  relet  the  same  to  the 
second  tenant,  {e) 

(a)  Whitehead  v.  Clifford,  6  Taunt.  (c)  Grimman  v.  Legge.  8  Barn.  &  Cres. 
518.  324. 

(i)  TbflBUon V.Wilson, 3  Stark,  Ni.Pri.  {d)  Walls  v.  Acheson.  3  Bing.  46f.  2 
379.  C.andP.  268.  S.C. 

(e)  Hull  T.  Burgess,  5  Barn.  &  Cres.  5S2« 


.  jy{^|t|i^ .tenant  abttidon  the  .praniifles  v^lj^pyML  nodee^^jthe  bladkiftL 
^^j^.prechicUd  from  reGovering  the  sabsaqiaent;  jrepifc^  by  putlyigi 
uj^.a  biU  at  the  window,. and  endeayauring.  to  procftue  another 
towntr  (a)  . 

Where  A.  by  parol  let  a  house  to  B*^  who  underlets  to  C9  and* 
4*  with  B\  assent  accq^ts  C  as  his  tenant,  and  receives  rent  Aom 
hjim  ^  cannot  afterwards  recover  against  B^  since  the  privity  c^ 
esjb^te  is  destroyed  ;(6)  but  where  premises  had  been  let  to  A  fin;  a 
Uj^  determinable  by  a  notice  to  quit,  and  ponding  such  ternit  C* 
applies  to, A*  the  landlord  for  leave  to  become  the  tenant  instead  of 
B*  f,  and  upon  A.  consenting,  agrees  to  stand  in  A's  plao^  and«(ffers 
to.pay  r^t;  it,  was  held  that  (though  B.'^b  term  had  not  beende- 
tmnined  either  by  a  notice  to  quit  or  a  surrendar  in  writii^,)  A^ 
might  maintain  an  action  for  use  and  occupation  against  C^  and 
that  the  latter  could  not  set  up  B.'^s  title  in  defence  to  that  action,  ^c) 

.In  an  action  for  the  use  and  occupation  of  a  house  for  six  mcaUhs, 
it  is  primd  facie  sufficient  to  show  an  occupation  of  the  house  by  die 
cU^lendant  for  the  preceding  six  months,  since  the  continuance  of  tbe 
tenancy  is  to  be  presumed  until  the  contrary  appear,  and  it  is  not 
s^fficient  for  the  defendant,  in  such  case,  to  prove  that  the  keys  had 
been  previously  delivered  to  a  servant  at  the  plaintiffs  house^  and  a 
subsequent  declaration  on  the  part  of  the  plaintiff,  that  the  keys, 
had  been,  lost  or  mislaid,  (d) 

A.  lets  lands  to  B.y  who  underlets  to  C.  and  others ;  during  these 
tifS[[iancies,  A.  gives  notice  to  C.  and  the  other  under-tenants  to  quit, 
and  C  does  quit,  and  the  lands  before  occupied  by  him,  remain  un* 
occupied  for  a  year,  and  are  then  again  let  by  B. ;  A.  cannot  re- 
cover against.  jS.  for  the  use  and  occupation  of  this  land  for  the 
year«  (e)  And  it  seems,  that  under  these  circumstances,  an  evic- 
tion might  be  pleaded  to  the  whole  demand,  (e) 

And  where  A.  having  an  equitable  title  to  a  house,  imder  an 
agreement  for  the  lease  of  it,  permits  his  mistress  to  occupy  it,  and 
it  is  afterwards  agreed  between  them  that  she  shall  take  up  the 

(a)  Redpath  v.  Roberts,  3  Esp.  Rep.  225.         (d)  Harland  v.  Bromley,  1  Stark.  445. 

(6)  Thomas  v.  Cooke,  2  Stark.  408.    2  and  see  Harding  v.  Crethorn,  1  Esp.  Rep. 

Bam.  &  Aid.  119.  S.C.    Stone  v.  Whit-  57. 

ing,  2  Staric.  Ni.  Pri^ ;  and  the  cases  there        («)  Bum  v.  Phelps,  1  Stark.  Ni.  Pri.  94  ; 

cited*  and  see  Conollj  y.  Baxter,  2  Stark.  Ni.Pri. 

(p)  Pliipps  V.    Sculthorpe,    1   Bam.  6c  525. 
Aid.  50. 


MBiiwMch-he  h«s"  accef)ted,  in  part  pajiment  of  th^'piritlitike- 
liBdHlf  ^  jEuid  Aat'the  leaae  shall  be  assigned  to  h» ;  and  sh^  r^ntidhs* 
hk^^poiatsdotky  ittid  doee  not  take  up  the  bills,  and  marries  the  de^- 
fendant,  who  occupies  the  house;  J.  cannot  recover  against  the  de- 
flndantfelr  use  and  occupation,  (a) 

'< 'flier  defendant  in  1709  agreed  to  take  the  premises  for  serenteehr 
yBBUtiB  at  a  yearly  rent,  and  entered.  In  1813  the  plaintift  coii^' 
tniiBted  to'sell  the  fee  to  J.,  who  thereupon  bought  £rom  thede- 
ftiiidatit'the  residue  <rfhiB  term,  and  without  the  assent  of  the  pldln- 
tiffi^  put  in  anew  tenant,  who  occupied  for  two  years.  The  contract 
far  Vale  <rf  the  fee  was  then  rescinded.  Held,  that  the  plaintiffii  were 
entitled  to  recover  £rom  the  defendant,  in  an  action  for  use  and  occu- 
piitkxl^'  the  rent  from  1813  to  the  end  of  the  original  term,  as  there 
lud  been  no' surrender  in  writing  of  his  interest,  and  as  the  plain- 
&b  had  not  assented  to  the  change  of  tenancy.  (6) 
«' 'Where  a  lease  for  years  expired  at  Midsummer,  and  the  tenant 
nHutfid  to  give  up  possession  of  the  premises,  insisting  that  he>  was 
Mtiifed  to  notice  to  quit,  and  afterwards  continued  in  possession 
until  Christmas,  and  paid  rent  to  that  time,  when  he  tendered  the 
keys  of  the  premises  to  his  landlord,  which  the  latter  refused  to 
tiiie';  it  was  held  that  this  was  not  a  holding  over,  but  conclusive 
evidi^noe  in  presumption  of  law,  of  a  tenancy  fhnn  year  to  year, 
which  would  entitle  the  landlord  to  maintain  use  and  occupation 
iisi^ aquarter'^s  rent  due  at  Lady-day. (c) 

"''■Ash  actfon  for  use  and  occupation  and  an  ejectment,  when  applied 
ai4ht  wame  Hmey  are  totally  inconsistent :  for  in  one,  the  plaintiff 
aarj^'tliat  the  defendant  is  his  tenant,  and  therefore  he  must  pay  him 
reoft ;  in  the  other,  he  says  that  he  is  no  longer  his  tenant,  and 
liMfiefore  must  deliver  up  the  possession.     He  cannot  do  both,  (d) 

This  action  therefore  being  founded  on  a  contract  express  or  im-: 
jriiiiedy  will  not  lie  where  the  possession  of  the  tenant  is  adverse  and 
faiHious ;  unless  indeed  the  plaintiff  ceases  to  consider  it  as  such,  by 
it^iivmg  the  tort,  and  recurring  to  his  remedy  by  this  action  on  the 
ooBtract  {d) 


<«)  Kratiiig  V.  BaUuly,  3  Stark.  419,  «93.    2  Barn.  6t  Cresa.  100.  S.  C. 
(d)  Matthews  v.  Sawoll.  6  Taunt.  '^^O.        (f/)  Doe  d.  Cheney   ▼.  BHtien.   Cdwp. 

2  Moore,  «62.  S.  C.  243-246.  Birch  v.  Wright.  1  T.  R.  378- 

(c)  Bishop  V.  Howard,  3  Dowl.  ^  Kyi.  3»7. 
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•<T]9«rdef<HkUi]it  in  thig  actioii,  as  in  all  aoticma  for  rait,  ia  not  ipdr 
mitted  to  call  in  qmstion  the  pUuntidTa  tide  to  the  pKOoiaes  s  or  in 
any 'W&y  to  impeach  it 

•.Therefore^  in  en  action  for  lue  and  oceupatiop  by  an  incombait 
against  a  tenant  of  the  glebe  landS)  the  defcaidaht  cannoft  gire  evi« 
dence  of  a  simoniacal  presentation  of  the  plaintiff,  in  oider  to  anoid 
hiBtitle.(«) 

So,  in  an  action  for  use  and  occupatiim,  the  plaintiff  having  gircn 
evidence  of  payment  of  rent  by  the  defendant  iot  nineteen  years, 
the  defendant  would  have  gone  into  evidence  to  prove  a  title  in 
another.  Per  WUmoUy  J* — Pqrment  of  rent  and  holding  under  a 
person  fcHT  so  long  a  time,  is  conclusive  evidence  against  the  de^ 
fendant,  and  he  cannot  set  up  a  title  in  another:  and  as  to  the  ob* 
jeotien  that  has  been  made,  that  the  defendant  may  be  liable  to  twa 
actions  for  the  rent,  by  persons  having  difierent  titles,  that  cannot 
bd'the  case;  for  though  another  has  title,  yet  he  cannot  faring  an 
actiott  for  the  rent  till  he  has  made  an  entry,  and  recovered  in 
ejeetment;  [which  entry  need  not  now  be  actually  made  in  such 
case,  but  is  supposed,  3  Burt.  1895.  JBim.  Eject.  199*]  and  then  it 
must  be  trespass  for  the  mesne  profits,  {b) 

'  But  it  was  agreed,  that  though  a  defendant  cannot  controvert  the 
title  of  the  plaintiff,  yet  he  may  give  evidence  to  explain  the  hold- 
ing under  him,  as  that  he  was  executor  diuing  the  minority  of  A. 
B.  and  that  his  interest  was  then  determined ;  for  that  admits  the 
plaintiff^s  title  during  the  time  the  defendant  held  under  him.  (6) 
And  though  a  lessee  set  up  an  adverse  claim  to  the  property  in  the 
premises  he  holds  under  a  lease,  yet  that  does  not  incapacitate  him 
from  maintaining  possession  under  the  lease,  (c) 

A  tenant,  it  seems,  though  threatened  with  suits  at  law  on  a 
title  adverse  to  his  landlord^  cannot  make  them  interplead,  (d) 
And  if  the  whole  rent  actually  due  is  less  than  10/.  a  bill  filed  for 
that  purpose  will  be  dismissed,  (d) 

An  action  for  use  and  occupation  is  maintainable  without  attonv 
raent  upon  the  stat.  4  4*  5  Ann,  c.  16.  «.  9  cj-  10,  by  the  trustees  of 
one,  whose  title  the  tenant  had  notice  of  before  he  paid  over  his 

(a)  Cooke   V.   Loxley.    5  T.  R.    4,  5.  19. 

Brooksby  y.Watt»,eTR!mt.333.  SMarsh.  (d)  Smith  v.  Target,  2  Anstr.   529-30. 

38.  S.  C.  Johnson  v.  Atkinson,  S  Anstr.  796,  and 

(6)  Esp.  N.  P.  21.  see  Homan  v.  Moore,  4  Price,  5. 

(c)  Rees  d.  Powell  v.  Morris,  Forrest, 
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ttJtt  to  his  original  hmdlord ;  though  the  tenant  had  no  aotkie  of 
iJlfclr^al  estate  being  in  the  plaintiffs  on  the  record,  (a)  ' 

In  an  action  for  use  and  occupaticm,  where  the  defendant  has 
ndPHjiiiB  under  the  plaintiff,  he  cannot  show  that  the  plaintiff's  title 
iyiKttpiiedy  unless  he  solemnly  renounced  the  plaintiff's  tide  at  the 
ili||ffe;^'Biid  commenced  a  fineah  holding  under  another  person,  (p) 
t.iXnaa  action  for  use  and  occupation,  where  the  defendant  did 
in  under  the  plaintiff,  the  plaintiff  can  only  recover  rent 
time  he  has  had  the  legal  estate  in  him,  although  he  may 
ttM  had  the  equitable  estate  long  before,  (c) 
;^£ian  action  by  plaintiff  claiming  under  an  elegii,  for  use  and 
^Mnpation,  an  examined  copy  of  the  judgment-roU^  containing  the 
lipiEd  of  elegit  and  retium  of  the  inquisition,  is  evidofice  of  the 
jtfBxtiFs  title,  without  proving  a  copy  of  the  degii  and  of  the  in. 

Ibiiiii.w 

.  "^Nrtlie  above-mentioned  stat  (11  G.  2.  c.  19.  9.  15.)  it  is  enacted, 
flmC  "Where  any  tenant  for  life  shall  happen  to  die  before  or  on  the 
m3h*im  whidi  any  rent  was  reserved  or  made  payable  upon  any 
She  or  lea^  of  any  lands,  &c.  which  detennin7oa  the  Zth  «r 
ttjA  tenant  for  life,  that  the  eitecutors  or  administrators  of  such 
IIHiit  for  life  shall  and  may,  in  an  action  on  the  case,  recover  of 
mStbom  sudi  under-tenant,  if  such  tenant  for  life  die  on  the  day 
flP^pldcfa  the  same  was  payable,  the  whole,  or  if  before  sudi  day 
0Uk  HSproportion  of  such  rent ;  according  to  the  time  such  tenant 
Mr  life  lived,  of  the  last  year,  or  quarter  of  a  year,  or  other  time  in 
«ilfkfa  the  «id  rent  was  growing  le. 

"fftespecting  the  above  statute,  see  ante  Chap.  VIII.  S.  1  tit 
MaU  apportionment  of.} 

^An  executor  brought  an  action  for  rent  due  to  his  testator  in  his 
ttRtime,  and  for  other  rent  due  in  his  own  time,  and  there  was 

■  - 

aikithier  count  on  a  quantum  meruit  for  the  rent  of  another  mes^ 
suage,  in  which  he  had  not  declared  as  executor.  After  judgment 
Mr  Uefault,  and  a  writ  of  enquiry  executed,  upon  error  brought, 
jodgment  was  reversed,  because  the  demands  were  incompatible : — 
btfC  perhaps  it  would  have  been  helped  by  a  verdict,  because  for 

(«)  Ijamiej  v.  Hodgson,  16  East,  99.  (d)  namsbottom  v.  Buckhurst,  S  Maule 

■  (ft)  Balls  V.  Westwood,  «  Campb.  li,  &  Sel,5(')5,  but  see  Gilb.  Evid.  (by  Lofft.) 

and  soe  Neave  v.  Moss,  1  Hin^.  360.  10.  11.  Run.  Eject.  2  £d.  2  Wms.Saund. 

(c)  Cobb  ▼.  Carpenter,  2  Campb.  1 J  n.  69,  c.  contra. 
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iMt  due  ih  his'own  timeV  he  need  not  declare  as -executor;  and 
tlil»*efore,  if  it  had  been  tried,  the  judge  ought  not  to  have  per- 
itlitfted-  him  to  prove  rent  due  to  himself  in  his  own  right,  (a) 

Iti  an  action  for  use  and  occupation,  charging  the  defendant  in 
his  own  character,  who  was  an  administrator  of  the  original  lessee, 
for  rent  due  after  the  intestate^s  death,  it  was  held  that  although 
ihe  defendant  had  taken  possession,  yet  having  proved  that  the 
premises  had  been  productive  of  no  profit  to  him,  and  that  eight 
nicnths  after  the  death  of  the  intestate,  he  had  oilered  by  parol  to 
smrender  them  to  the  plaintiff,  such  proof  constituted  a  good  de^ 
fence  to  the  action.  (6) 

Assignees  of  a  bankrupt  having  in  a  broken  quarter  entered  into 
possession  of  land  which  the  latter  had  agreed  to  take  upon  a  biuld- 
ing lease,  upon  die. terms  of  paying  the  rent  half-yearly:  it  wais 
held  that  use  and  occupation  would  lie  against  them  for  the  whole 
yearj  thou^  they  had  not  occupied  during  all  the  time,  (c) 

'  An  action  for  use  and  occupation  will  not  lie,  where  the  pre- 
mises are  let  for  a  purpose  illegal,  or  cimtra  bonos  mores ;  as  to  a 
prostitute,  (d) 

-''  And  in  an  action  for  use  and  occupation  of  a  lodging  under  a 
.irtfekly  tenancy,  where  it  did  not  appear  that  the  lodging  was 
ciriginally  let  for  the  purpose  of  prostitution  :  held  that  the  plain- 
tiff could  not  recover  the  weekly  rent,  which  accrued  after  he  was 
fdlly  informed  that  the  defendant  occupied  the  lodgings  for  the 
purpose  of  prostitution,  (e) 

An  action  for  rent  will  not  lie  where  the  title  is  in  dispute :  the 
Court  therefore  will  not  try  a  title  by  the  action  for  use  and  occu- 
pation ;  an  ejectment  is  the  proper  remedy.  This  was  decided  in 
II' d»e  before  the  Court  of  King's  Bench,  by  Lord  Kenyon  C.  J. 
wherein  the  action  was  brought  against  the  tenant  for  rent,  while 
the  heir  at  law  and  a  devisee  were  contesting  their  right  to  the 
premises.  (/) 

A.  agrees  to  purchase  ^.''s  equitable  interest  in  lands  for  a  term 


(a)  Hoolcin  r.  Quilter,  9  Str.  1S71.  et.  assignees  of  a  bankrupt,  see  ante, 

n.  1.  (d)  Girardjr  v.  Richardson,  1  Esp.  R.  13. 

(6)  Remnant  v.Breonidge^STaunt.  191.  {e)  Jennings  v.  Throgmorton,  1  Ry.  & 

2  Moore,  94.  S.  C.  Mo.  251,  and  see  Appleton  v.  CampbeU, 

{c)  Gibson  v.  Courthope,   1   Dowl.  and  2  C.  &c  P.  317, 

Ryl.  206,  and  as  to  the  liabilities  of  the  (^/  )  MSJ>,  Hill,  T.  J7  G.  HI. 


of  years  at  a  spedfi^<J|reiit  A»  after  payii^  the  rept  for  aeyei^ 
years  and  acknowledging  that  a  further  sum  i&  dueytctnnQt.reeifNtf 
J?.^s  claim  for  such  further  rent  in  an  action  at  law  hy  shewing  that 
1|B  hasc  not  been  able  to  use  the  lands,  (a),  Q.  Whether  .fi.  could 
recover  for  use  and  occupation?  (a)  :^^ 

.  Several  persons  rent  premises  to  be  used  as  a  Jewish  synagoiguefi 
the  seats  in  which  are  let  out  by  an  officer  appointed  annually,  who 
rencdves  the  rents  and  applies  them  partly  in  the  pa3rment  .of  .ib^ 
rent  for  the  premises,  and  partly  for  general  purposes  conneetefjL 
with  the  Jewish  religion,  the  lessees  may  maintain  an  action  for  the 
rent  due  from  an  occupier  of  a  seat.  (6) 

In  an  action  by  a  surviving  owner  for  use  and  occupation  qf  pre- 
mises, it  is  not  kiffident  to  allege  that  the  defendant  held  die  pj:^ 
mises  Jby  the  sufferance  and  permission  of  the  surviving  owner  only, 
where  they  were  in  fact  held  under  two  jointly,  (b) 

Declaration. — The  declaration  (e)  states  generally  the  nature  of 
the  premises,  and  the  use  and  occupation  of  them  by  the  defendant 
by  the  permission  of  the  plaintiff:  for  which  occupaticm  the  plaintiff 
seeks  to  recover  a  sp^ific  sum,  or  so  much  as  he  reasonably  deserveis. 
It  is  not  necessary  to  set  forth  the  demise,  or  the  entry  of  the  leasee, 
or  the  time  when  the  rent  became  due,  the  action  being,  mahiitaif^d)!^ 
in  its  most  general  form.  Nor  is  it  necessary  to  :8tate  ii^.what 
parish  the  premises  are  situated ;  (d)  and  where  a  parish  ia  knowt^ 
as  well  by  one  name  as  another,  it  is  sufficient  to  call  it  by  eithen 
(e)  But  where  the  situation  of  the  premises  are  alleged  in  the  d&r 
clgration,  a  variance  in  the  name  of  the  parish  is  fatal.  (/) 

The  Pleas. — In  assumpsit  under  the  statute  for  use  and  •occiqiat 
tion  of  a  house  by  permission  of  the  plaintiff,  nU  habuU  in  .te^&r 
n^entis  is  a  bad  plea ;  for  the  action  is  founded  on  the  proioisey  and 


..  •  I 


(a)  ConoUj  V.  Baxter.  2  Staxlc.  Ni.  Pri.  Hams  v.  Burgess,  3  Taunt.  137.  Doe  4< 

525.  James  v.  Harris.  5  Maule  and  ScJ,  326. 

(6)  Israel  y.  Simmons,  2  Stark.  356.  Chittj  on  Pleading,  iy.  p.  282-3.  but  see 

(p)  2  Cliit*  PL  39.  &c.  Goodtitle  d.  Pinsoot  v.  TaimHWii,  %  Catt^b. 

(d)  King  y.  Fraser.  6  East,  348.  Kirt-  274. 

land  y.Pounsett,  1  Taunt.  670.  (/)  Wilson  v.  Clark,  1  Esp.  Rep.  273. 

(t)  Kirtland  v.  Pounsett,  1  Taunt.  570.  Guest  ▼.  Caomonti  3  Cvnpb,  t3d««nd4ee 

and  sse  Bnrbige  v.  Jakes.  1  Bos.  and  Pul.  Pool  y.  Court.  4  Taunt.  700. 1  Moore.  161. 

tJt5,  Jefferies  v.  Duncombe.  2  Campb. 3.  Holt.  Ni.  Pii. 5^. S.  C.  2  Moon^Sdr., 

Doe.  d.  Toilet  v.  SaUer.  13  East.  9.  Wil-  .1' 
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therdbre  it  the  plaintiff  bad  an  equhaUe  tide  or  notitle  at  aU^  jat 
i£  tha  defendant  enjoyed  by  his  permisskm^  it  is  sufficient;  £6r  it  jb 
no  more  necessary  for  the  plaintiff  to  say  that  it  was  his  houae».  than 
in  a$8mnp8it  for  goods  it  ia  necessary  to  say  diat  they  were^hia 
goods,  (a) 

,  But  the  plea  would  be  good  at  common  law;  for  there  an  inte- 
rest is  supposed  to  have  passed  from  the  lessor,  (a) 

Yel  quf  Whether  at  this  day  such  plea  would  be  admitted,  even 
in  an  action  for  rent  at  common  law :  for  if  it  would,  the  suppo* 
•ition  of  an  interest  having  passed  would  be  a  fiction,  not  in  fiu^ 
theranoe  of  the  ends  of  justice,  but  in  destruction  of  them ;  and  the 
rule  laid  down  by  Lord  Kenyan^  that  ^^  in  an  action  lor  use  and 
occupation  it  ought  not  to  be  permitted  lo  a  tenant^  who  occupies 
by  the  license  of  another,  to  call  upon  that  other  to  shew  tl\e  title 
under  which  he  let  the  land  or  premvies,^  is  not  »  mere  technical 
role,  but  is  founded  on  public  convenience  and  policy ;  and  as  it 
was  adopted  by  the  Court,  in  ocmformity  to  the  recognition  of  it  in 
cases  prior  to  the  one  thai  before  them,  as  well  as  on  the  grounds 
of  reason  and  equity,  it  may  now  be  considered  as  a.genaral  rule, 
applicable  to  all  cases  of  a  similar  kind. 

•■  But  where  J,  being  tenant  of  premises  imder  an  indenture  of 
lease  granted  by  B.j  a  sequestration  issued  out  of  the  Court  of 
Chancery  against  the  latter.  A.  then  signed  the  following  instru- 
ment :— ^*  I  hereby  att<n*n  and  become  the  tenant  to  C.  and  J?.,  two 
c^  the  sequestrators  named  in  the  writ  of  sequestration  in  the  said 
suit  in  Chancery,  and  to  hold  the  same  for  such  time  and  on  such 
conditions  as  may  be  subsequently  agreed  upon  :^'  Held  that  this 
was  an  agreement  to  become  tenant,  and  required  a  stamp :  Hdd, 
secondly,  that  the  defendant  not  having  received  possession  of  the 
premises  from  C  and  D.  might  dispute  their  title,  and  that  the 
lease  not  being  proved  to  have  been  surrendered,  was  an  answer  to 
the  action,  (b) 

Land  belonging  to  a  parish  was  occupied  by  ^.,  and  he  paid  rent 
to  the  churchwardens.  They  executed  a  lease  of  the  same  land  for 
a  term  of  years  to  B.  and  gave  A,  notice  of  the  lease.  In  an  action 
for  use  and  occupation  by  B.  against  ^.,  held  that  A,  was  not 

(fl)  Bull.    N.  P.  139.    Esp.  N.  P.  165.        (h)  Cornish  v.  Senrell.  8  Bara.  &  Cfea. 
Uwis  V.  Willis.  1  Wils.  314.  471.   1  IMan.  &  Rvl.  703.  S.  C. 
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etStuppedhj  having  paid  rent  to  the  churchwardens  from  disjyuting 
M,*M  title,  and- that  the  latter  could  not  derire  a  valid  title  from  the 
divixdkwardens.  (a) 

Where  J.  hired  apartments,  by  the  year,  of  JB. ;  and  B.  after- 
wards let  the  entire  house  to  C,  who  sued  A.  in  an  action  for  use 
and  occupation  for  the  hire  of  the  apartments,  it  was  bdd  that  A. 
could  not  impeach  C^s  title.  (6) 

The  defendant  may,  in  this  action,  upon  the  plea  of  nan  assump' 
sU^  whidi  is  the  general  issue,  give  in  evidence  any  thing  which 
proves  nothing  due,  as  the  delivery  of  com  or  any  other  thing  in 
tntiafiiction ;  or  a  release;  so  he  may  give  in  evidence,  perform- 
aiiee.(c)  In  short,  the  question  in  assumpsit  upon  the  general 
iamie  is,  whether  there  was  a  subsisting  debt  or  cause  of  action, 
SA  the  time  of  commencing  the  suit :  therefore,  though  a  distinction 
Itav  been  taken  that  payment  or  any  other  legal  discharge  must  be 
jdeaded;  yet  that  distinction  is  not  law;  but  in  both  cases,  the 
^defendant  is  aUowed  to  give  in  evidence  any  thing  that  will  dis- 
dMffge  the  debt  (d) 

- '  In  action  of  assumpsit  for  use  and  occupation  of  lodgings  by  A. 
Ay  defendant's  wife ;  at  his  request,  the  defendant  cannot  plead 
flittt  A.  B.  was  not  his  wife,  as  such  plea  would  amount  to  the 
'gaiisnl  issue,  as  well  as  tender  an  immaterial  issue,  (e) 
' '  Kitters  of  law,  in  avoidance  of  the  contract,  or  in  discharge  of 
Hie  action,  are  usually  pleaded ;  and  it  is  necessary  to  plead  a  ten- 
diefv  set-off,  or  the  statute  of  Limitations. 

*  '-An  overpayment  of  rent  under  the  threat  of  a  distress,  cannot  be 
lirt'off,  as  money  had  and  received  to  the  tenanfs  use.  (/) 

The  statute  pf  limitations  is  a  good  defence  to  an  action  by  a 
falAcBord  for  rent  against  one  who  had  been  his  tenant  from  year  to 
ythr,  but  who  had  not,  within  the  last  six  years,  occupied  the  pre- 
tnises,  paid  rent,  or  done  any  act  from  which  a  tenancy  could  be 
inferred,  although  the  tenancy  had  not  been  determined  by  a  notice 
<o  qtrit  (g) 


•( 


(•)  Phillips  V.  Peturce,  5  Barn.  6c  Cres.  4  Durnf.  &  East,  682. 

«».  '8  Dowl.  &  R7I.  43  S.  C.  (c)  Bull  N.  P.  151. 

^  ^y  lUmrie  V.  Robinson,  1  Bing.  147.  (d)  Bull.  N.  P.  I5f. 

7  Moore,  539,  S.  C.  and  sec  Pany  v.  House,  (e)  Sinclair  v.  Hervej,  S  Chit.  Rep.  64f  • 

Heltk  Vi.  Pri.  489.   SuUivan  v.  StradUng,  (/)  Knibbs  v.  Hall,  1  Rsp.  Rep.  84. 

2  Wilt.  20a,    England  d.  Sybum  v.  Slade,  (g)  Leigh  v.  Thornton,  1  Bar.  &  Aid.  625. 
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A  plea  to  an  action  for  use  and  occupation,  that  tiM  f^^frtiffbf- 
foie  action,  took  and  detained,  as  a  distress  for  the  lant^  goods  of 
▼alne  sufficient  to  satisfy  the  same,  was  hdd  ill  on  spefidiJUariurffw, 
for  not  shewing  that  the  rent  was  satisfied,  (a) 

And  a  {dea,  that  after  the  cause  of  action  aocruedi  and  Mbie  the 
exhibiting  of  the  plamtiff^s  bill,  the  defendant  delivwed  to  the 
plaintiff  oertaiii  goods  in  satisfaction  of  the  promises  in  the  decla- 
ration, which  Ae  latter  accepted  in  satisfaction ;  beiag  in  ^gr^girj 
reelect  Islse,  the  plaintiff,  on  an  affidavit  thereof  was.  allosrad.^o 
sign  judgment,  as  for  want  of  a  jdea.  (6) 

The  badkruptcy  of  the  lessee,  we  have  seen,  (c>  may.  be  pkadtid 
to  an  action  of  covenant,  provided  the  assignees  aco^t  of  the  bank* 
rupt'S  interest  in  the  demised  premises,  or  if  he  comply  with,  tl^ 
provincHis  of  the  stat  6  Geo,  4.  c  16.  s.  75.  but  not  otherwise-;  apd 
there  seems  to  be  no  distinction,  in  principle,  in  this  respect^  hsh 
twecB^m  action  of  covenant,  and  assiunpsit  on  a  parol  lease. <d)  * 

Where  premises  are  let  at  an  entire  rent,  an  eviction  ihxa  pMM 
if  die  tenant  thereupon  gives  up  possessicm  of  the  residue^  ja  aM|n- 
pletoidafeoee  to  an  action  for  use  and  occupation,  {e) 

Xibeing  in  possession  under  a  lease  for  years,  underlet  >tljie  pi^, 
mises,.&om  year  to  year,  to  the  defendants,  who  knew  the  ezteiit:ciC 
^.^s  interest ;  the  plaintiff  afterwards  took  a  lease  of  the  saxae  jarer. 
mises,  expectant  on  the  termination  of  ^.''s  term,  and  the  defend- 
ants, after  die  determination  of  ^.'s  term,  continued  in  possessian 
for  a  quarter  of  a  year,  when  they  paid  the  rent  for  that  period, 
and  claimed  to  give  up  the  premises.     Held  in  an  action  for  use 
and  occupation  for  a  subsequent  period,  that  thare  was  no  evidenee' 
of  a  tenancy  continuing  beyond  that  quarter  of  a  year.  (/) 

In  an  action  for  use  and  occupation,  the  property  tax  will  not  be 
deducted  at  nisi  prius  from  the  rent  due,  if  not  paid  before  the 


(o)  Lear  v.  Edmonds.  1  B.  &  A.  157.  (d)  Boot  v.  Wilaon,  8  East,  311. 

2  Chit.  Rep.  301.  S.  C.  Lingham  v.  War-  (e)  Smith  v.  Raleigh.   3  Campb.  513. 

ren,  3  Brod.  6c  Bing.  36.  4  Moore.  409.  S.  Stokes  v.  Cooper,    Id,  in   notis.  and   see 

C.  Lees  v.  Wright,  1  Dowl.  &  Ryl.  391.  Dalston  v.  Reeve,  1  Ld.  Rajrm.  77.  Clun's 

{h)  Richley  v.  Proone.  1  Bam.  &  Cres.  case,  10  Rep.  128.  Bum  v.  Phelps,  1  Stark. 

286.  2  DowL  &  RyL  661.  S.  C.  Ni.  Pri,  94. 

(c)  Ante,  447,  (/)  Freeman  v.  Jury,    Mo.  and   Mai. 

19. 
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lrtU^'(«>  Imt^wbeA  it  wag  paid  before  action  brought,  the  deduc- 
itofl'waa  allowed.  (6) 

.  ^JBt^fc  kiiiTlmd  direct  a  tenant,  who  is  overseer  of  the  poor,  to  pay 
cm  the  landkml's  account,  rates  irregularly  assessed  on  him,  and 
liilAutsris  diat  the  levies  diall  eat  out  the  rents,  the  tenant  may  set 
tbMn  olFi  or  prove  them  as  payment  in  an  action  for  use  and  oocu- 

'  'A,  bmugfat'  an  action  for  use  and  occupation  against.^,  and  r&> 
erfv^ied  *  verdict,  and  B.  afterwards  commeiced  an  action  of 
trespass  against  A.  for  seizing  his  cattle  for  rent  due;  and  A, 
ieAmd  judgment  by  default,  and  on  a  writ  of  enquiry,  B.  recovered 
Ik'mofre  in  damages  than  A.  had  obtained  in  his  action :  Held,  that 
dt^obats  of  the  one  might  be  set  off  against  the  other,  although  it 
ji|HifaiiflJ  that  A.  was  insdlvent,  and  that  his  attorney  would  be 
ihsteby  deprived  of  his  security  for  costs,  (d) 

The  Court  of  Common  Pleas  will  not  after  judgment  by  deCsult 
vdflif  it  to  the  prothonotary  to  compute  the  rent  due.  (e) 

■'\JtmuMprii  for  use  and  occupation  is  a  cause  of  action  within  the 
juiiadiction  of  the  Bath  Court  of  Requests;  and  a  defendant  oc- 
cMyii^iflig -a  warehouse  in  that  city,  though  he  does  not  personally 
thiidi»  is  entitled  to  be  sued  within  the  local  jurisdiction  for  a  debt 
ttHStr  ten  pounds  arising  out  of  the  limits  thereof.  (/) 

■ 

rV^yglSsaofc  ▼.  Eustace,  t  Campb.  181.  (e)  Campum  ▼.  Crawilutj,  6  Ttont. 556. 

g)  JSakar  v.  Darii,  S  Campb.  474.  ante,  3  Marsh.  &6.  S.  C. 

)' Bop«r  T.  Bumford,  3  Taunt.  76.  (/)  Axon  t.  Pallimore,    3  Dowl.  k 

^i)  XiMBM  ▼.  Manor,  5  Moore,  95.  and  Rjl.  51. 
¥•  Sajee,  4  Taunt.  520. 
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CHAPTER  XIV. 

OF  THE  BEMEDIES  FOB  LANDLORD  AGAINST  TENANT  I 

Wherein  of  the  Actions  of  Ejectment,  and  Trespass  Jbr  Mesne 
Profits  for  Recovery  of  Rent  and  Possession. 

Section  I.      Of  the  Action  of  Ejectment  at  Common  Law. 

Section  II.    Of  the  Action  for  Mesne  Profits. 

Section  III.  Of  a  Second  Action  of  Ejectment. 

Section  IV,  Of  the  Action  of  Ejectment  upon  the  Statute 

4  G.  2.  c.  28. 

Section  V.    Of  the  Landlord's  Remedy  under  the  Statute^ 

11  G.  2.  c.  19.  where  the  Premises  are 
vacant. 

Section  VI.  Of  the  Landlord's  Remedy  under  the  Statute 

^1  G.  4.  c.  87. 


SkcTioN  L      When  an  Ejectment  lies,  and  the  Proceedings 

therein  at  Common  Law. 

Op  the  various  remedies  which  the  law  affords  for  the  breach  of  a 
contract  or  the  reparation  of  a  wrong,  none  perhaps  so  intimately 
concerns  the  respective  relations  of  landlord  and  tenant,  as  that 
admirable  fiction  of  the  Courts  of  common  law,  called  the  action  of 
ejectment. 

Besides  the  remedy  given  to  a  landlord,  where  the  lease  contahis 
a  clause  of  re-entry  on  non-payment  of  rent,  by  the  stat.  4  G.  2.  r. 
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88.  «.  2.  (of  which  hereafter)  the  action  of  ejectment  lies  at  common 
law  to  recover  possession,  on 

The  expiration  of  the  lease  by  effluxion  of  time ;  or 

The  determination  of  the  lease  by 

Non-payment  of  rent,  or 
Non-performance  of  covenants. 

Where  the  possession  is  vacant,  or 

Where  the  tenant  is  in  possession. 

<Iii*order,  however,  to  explain  the  action  as  applicable  to  these 
particular  cases,  we  must  go  into  a  general  account  of  the  nature 
of  the  remedy  by  ejectment. 

HUtory  of  the  Action. — By  the  ancient  common  law,  the  only 
method  of  recovering  the  possession  of  land,  was  by  real  action,  by 
writ  of  entry  of  assize,  and  this  in  no  case  where  the  estate  was  less 
than  fireehold ;  for  a  mere  leasehold  interest  or  term  for  yeans,  was, 
in  the  early  period  of  our  constitution,  when  feudal  principles  more 
MittAf  prevailed,  deemed  of  such  little  import,  that  no  remedy  was 
provided,  whereby  the  tenant  could  regain  his  possession,  in  case  he 
were  ousted  by  his  landlord  or  by  a  stranger.  Against  the  former 
liD^^oduld  proceed  only  upon  his  breach  of  covenant  or  agreement ; 
a^JMiM  the  latter  he  might  indeed  have  his  writ  of  ejectment,  by 
which,  however,  he  could  recover  damages  only,  and  not  the  pos- 
Kflrion.  (a)  In  those  times  the  ejectment  was  a  mere  personal 
•i^da  of  trespass,  and  the  proceedings  were  by  pone,'  or  by  capias 
and  distress  infinite.  (6) 

In  process  of  time,  (some  (c)  say  so  early  as  the  reign  of  Ed.  IV. 
but  certainly  about  the  time  o{  H.  VII.,  when  long  leases  began  to 
abtajbn)  the  remedy  by  ejectment  was  extended  and  rendered  more 
efllk»ciou8  by  the  object  of  the  action  being  completely  changed, 
and  the  term  itself  recovered.  This  was  effected  by  the  Courts  of 
IfOfli^  resolving  to  give  judgment  in  ejectment,  that  the  lessee  in 
mipbDDent  should  recover  possession  of  the  land  itself  by  the  process 
qf^^writ  called  an  habere  facias  possessionem.  (6) 
ujfjrpvn  thia  period,  the  practice  in  ejectment  became  wholly  sub- 
iect  to  the  controul  of  the  Court,  and  a  new  method  of  trial,  un- 
..tp  the  common  law,  was  introduced.  (6) 


(•y  fl  ^elt  Pract.  161.  (0  3  Blac.  Com.  $01. 

(ft)  u.  ten. 
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^JtfuAent  PrAcHce. — tt  now  became  uBuid  tor  a  mfm  ihsl  had  a 
riglit  of  entry  into  any  lands,  to  enter  thereon  and  seal  leases;  and 
then  the  person  that  next  came  on  the  frefiibld  amttio'pPMidetidi 
wa^  accounted  an  ejector  of  the  lessee;  by  which  meiiiB  any" mui. 
might  be  tinned  out  of  possession ;  because  the  lessee  in  ejectment 
would  recover  his  term  without  any  notice  to  the  tenant  in  posses- 
sion ;  so  that  the  Courts  of  Law  made  it  a  standing  rule,  Aid  no 
plaintiff  should  proceed  in  ejectment  to  recorder  his  lands  against 
siich  a  feigned  ejector,  without  delivering  to  the  tensnt  in  possession 
a  declaration,  and  making  him  an  ejector  and  proper  defendant  if 
he  chose  it.  (a)  This  rule  of  Court  became  absolutely  necessary 
iijxm  the  alteration  of  the  object  of  the  action  in  ejectment,  which 
was  now  in  rem ;  for  otherwise  the  Court  might  have  been  xnstru- 
inental  in  doing  an  injury  to  a  third  person,  because  a  declaration 
lidg^t  otherwise  be  delivered  to  a  stranger,  a  feigned  defence  be 
made,  and  a  verdict,  judgment,  and  execution  thereon  obtained, 
whereby  the  tenant  would  have  been  ousted,  without  notice  of  any 
pi^oceedings  against  him.  (a)  Upon  this  notice  to  the  tenant  in  pos- 
session, and  affidavit  thereof  made,  it  was  usual  for  the  teiiant  in 
possession  to  move  the  Court,  that,  as  the  title  of  the  land  belonged 
^to  hfm,  he  might  defend  the  suit  in  the  casual  ejector^s  name; 
l^hich  the  Court,  upon  affidavit  of  that  matter,  used  to  grant,  and 
that  the  suit  should  be  carried  on  in  the  casual  ejector'^s  name, 
the  tenant  in  possession  saving  him  harmless ;  and  then  the  casual 
Rector  was  not  permitted  to  release  errors  in  prejudice  of  the  tenant 
in  possession,  as  the  suit  was  carried  on  in  his  name*  by  rule  of 
'Cbiirt ;  and  the  process  for  costs  was  taken  out  against  the  casual 
•Ijector,  who  was  obliged  to  resort  to  the  tenant  in  possession  to  nt- 
cover  back  the  same,  and  put  his  bond  of  indemnification  in  suit 
tipon  his  refusal  to  pay  them.  (6) 

Such  leases  were  to  be  actually  sealed  and  delivered,  otherwise 
the  plaintiff  could  maintain  no  title  to  the  term ;  they  were  also 
obliged  to  be  sealed  on  the  land  itself,  otherwise  it  amounted  to,  the 
maintenance  by  the  old  law,  to  convey  a  title  to  any  one,  when  the 
grantor  himself  was  not  in  possession,  (b) 

Such  was  the  original  method  of  proceeding  in  ejectment,  when 
the  term  was  first  begun  to  be  recovered ;  but  one  alteration  by  de- 

(a)  2  Sell.  Pract.  162.  (h)  Ibid.  16.1. 
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gtmtB  hegat  another,  and  fictioa  was  heaped  upon  fiction.  During 
fht  esale  of  King  Charles  11^  an  entirely  new  mode  of  proceeding 
tViavcBted  and  introduced  by  Lord  C.  J.  RoUej  which  method 
SdUowed  ever  since  by  the  Courts,  and  is  therefore  called 
tke  modeni  practice  in  omtradistinction  from  the  ancient  one  just 
dsBeribed.  (a) 

I  Mtdem  Practice.— The  new  method  of  proceeding  in  ejectment 

flepQida  entirely  upon  a  string  of  legal  fiction ;  neither  actual  lease, 

nor  actual  entry,  is  made  by  the  plaintiff  nor  actual  ouster  by  the 

defendant,  but  all  are  merely  ideal,  for  the  sole  purpose  of  trying 

atue  Ckie.     To  this  end,  in  the  proceedings,  a  lease  for  a  term  of 

yntln  is  stated  to  have  been  made  by  him  who  claims  title,  to  the 

fittfaitiff,  who  is  generally  an  ideal,  fictitious  person,  who  has  no 

eAbeace,     In  this  proceeding,  which  is  the  declaration,  (for  there 

is  no  other  process  in  this  action,)  it  is  also  stated,  that  the  lessee, 

ill  <eoiMequence  of  the  demise  to  him  made,  entered  into  the  pre- 

itdads,  and  that  the  defendant,  who  is  also  now  another  ideal,  ficti- 

-tloua  person,  and  who  is   called   the  casual  ejector,   afterwards 

<tt[il0t^  thereon  and  ousted  the  plaintiff,  for  wliich  ouster  the  plain- 

'tMT- briogs  the  action.     Under  this  declaration  is  written  a  notice, 

•Apposed  to  be  written  by  the  casual  ejector,  directed  to  the  tenant 

^iiypoMession  of  the  premises;  in  which  notice  the  casual  ejector 

-iitofma  the  tenant  of  the  action  brought  by  the  lessee,  and  assures 

l]|fn)  that  as  he,  the  casual  ejector,  has  no  title  at  all  to  the  pre- 

^udMi,  he  shall  make  no  defence ;  and  therefore  he  advises  the  tenant 

ifo  flfipear  in  Court  at  a  certain  time  and  defend  his  own  title,  other- 

i^me  he,  the  casual  ejector,  will  suffer  judgment  to  be  had  against 

Mmi  liy  which  the  actual  tenant  will  inevitably  be  turned  out  of 

jpOBsession.  {b) 

The  declaration  is  then  served  on  the  tenant  in  possession,  with 

fiiendly  caution  annexed  to  it,  who  has  thus  an  opportunity  to 

his  title ;  which,  if  he  omits  to  do  in  a  limited  time,  he  is 

'4^bppoBed  to  have  no  right  at  all ;  and  upon  judgment  being  h^id 

dj^OB^  the  casual  ejectcn-,  the  real  tenant  will  be  turned  out  of  pos- 

■easaon  by  the  sheriff,  (c) 

ii  '•iSut  if  the  tenant  applies  to  be  made  defendant,  it  is  allowed  him 

fill  '/'*  ■  1;. 

{«)  t  Sell  Pract.  163,  5.   Ad.  Eject.  2        (A)  2  Sell.  Prsct.  163-4. 
£d.  14, 15.  (r)  lb.  164-6. 
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up«i  this  conditioii.  That  he  enter  inlo  a  rule  of  Court  to  eonless 
at  the  trial  of  the  cause  all  the  leqidsiteB  neoesmy  to  ■laintiBn  the 
|daintiff's  action,  except  title^  vix.  the  lease  of  the  Iesaor«  the  entry 
of  the  plaistiff,  the  ouster  by  the  tenant  himself,  who  is  now  made 
defendant  instead  of  casual  ejectcur,  and  (by  a  late  rule  of  all  the 
Courts)  (a)  his  possession  of  the  premises  in  question ;  which  re. 
quisites  (except  the  latter),  as  they  are  wholly  fictitious,  should  the 
defendant  put  the  plaintiff  to  prove,  he  must  of  course  be  nonsuited 
at  the  trial  for  want  of  evidence :  but  by  such  stipulated  confessions 
the  trial  will  stand  solely  upon  the  merits  of  the  title.  (6) 

Upon  this  rule  being  entered  into,  the  declaration  is  altered  by 
inserting  the  name  of  the  tenant  instead  of  the  fictitious  name  of 
the  casual  ejector ;  and  the  cause  goes  to  trial  under  the  name  of  the 
fictitious  lessee  on  the  demise  of  A.  B.  (the  lessor  or  person  claim- 
ing title,)  against  C  D.  (the  now  defendant),  and  therein  the  lessor 
is  bound  to  make  out  his  title  to  the  premises,  otherwise  his  nominal 
lessee  cannot  obtain  judgment  to  have  possession  of  the  land  for  the 
term  supposed  to  be  granted.  But  if  he  make  out  his  title  in  a 
satisfactory  manner,  the  judgment  is  given  for  thenominal  plaintiff, 
and  a  writ^  of  possession  goes  in  his  name  to  the  sheriff  to  ddiver 
possession.  But  if  the  now  defendant  fails  to  appear  at  the  trial, 
and  to  confess  lease,  entry,  ouster,  and  possession,  the  nominal 
plaintiff  must  then  indeed  be  nonsuited  for  want  of  proving  these 
requisites,  but  judgment  will  nevertheless  in  the  end  be.  entered 
for  him  against  the  casual  ejector ;  for  the  condition  on  which  the 
tenant  was  admitted  defendant  is  broken,  and  therefore  the  plaintiff 
is  put  again  in  the  same  situation  as  if  he  had  never  appeared  at 
all.  (b) '  The  same  process,  therefore,  as  would  have  been  had, 
provided  no  conditional  rule  had  been  made,  must  now  be  pursued 
as  soon  as  it  is  broken ;  but  execution  will  be  stayed^  if  any  land- 
lord, after  the  default  of  his  tenant,  applies  to  be  made  a  defendant, 
and  enters  into  the  usual  rule  to  confess  lease  and  entry,  &c 

Thus  the  practice  o{  sealing  leases  upon  the  premises,  (except  in 
the  case  of  vacant  possession,)  and  making  an  actual  entry  (unless 
to  avoid  a  fine)  and  ouster  are  now  dispensed  with,  and  a  more 
easy  and  expeditious  method  is  adopted,  while  the  same  substan- 

(n)  H.  M.  1  Geo.  4.  K.  B.   4  Barn.  &     2  Geo.  4.  Excheq.  9  Price,  299. 
Aid.   196.  11.  H.    I  &.  2  Geo.  4.  C-  1'.    .*>         {h)  2  Sell.  Tract.  164-5. 
Moore,  310.  2  Brod.  ^c  Bing;.  470.  11.  E. 
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lirf[ijiMdi»»cbne  ta  the  tenant  in  possesskn,  by  proper  noUde  being 
jf^venlniacf  theflerriee  of  the  dedaxBtion^  nor  w  there  any  haid- 
ehip  in:cQmpeUing  him  to  confess  lease^  entry^  and  ouster,  for  they 
An-mae  fiarmalities^  and  have  nothing  to  do  with  the  merits  ef  the 
idttOf— ^Tbe  great  advantage,  indeed,  which  has  resulted  j&ooi  this 
fictitious  mode  is,  that  being  wholly  r^^ulated  by  the  Court,  it  has, 
-fivoi  time  to  time,  been  so  modelled,  as  to  answer  in  the  best  man- 
every  end  of  justice  and  convenience,  (a) 
An  ejectment,  therefore,  may  be  defined  a  mixed  action,  by  which 
a  lessee  for  years,  when  ousted  of  his  term,  may  recover  possession, 
and  -damages,  and  costs.  It  is  real  in  respect  of  the  lands,  but 
in  respect  of  the  damages  and  costs.  (6) 


*  *A 


^\\ 


^  '. 
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'  Possession  gives  the  person  enjoying  it  a  right  against  every  man 
i*lio  cannot  shew  a  better  title ;  the  party  therefore  who  would 
'iMaagp  the  possession,  must  first  establish  a  legal  title  to  it ;  for 
tlife  fnroceedings  in  ejectment  were  instituted  in  order  to  try  who  is 
'^^tlied  to  the  possession  of  an  estate  on  title,  (c) 
'  *''Mere  prior  occupancy  of  land,  however  recent,  gives  a  good  title 
'to  die  occupier,  whereupon  he  may  recover  as  plaintiff  against  idl 
'Ifli  world,  except  such  as  can  prove  an  older  and  better  title  in 
^t&em'selves.  (d) 

'^^'ttk  order  to  establish  a  legal  title,  the  party  must  have  a  right  of 
TOti^  on  the  day  of  the  demise,  {e)  or  he  cannot  bring  the  eject- 
^^nt ;  for  it  will  not  lie  in  such  cases,  where  the  entry  of  him  that 
fHiiHi  tight  is  taken  away,  as  in  the  case  of  a  discontinuance  by 
tfehknt  intail,  (/)  or  descent  cast,  (^)  or  by  the  statute  of  liihitar- 
iibfhfi,  (h)     In  the  first  of  these  cases,  the  only  remedy  is  by  writ  of 

formedohf  which  must  be  brought  within  twenty  years  aft^r  the 

ri  lo    • 

„.,f^)  t  aWLPnet.  166.  («)  Run.  Eject.  44. 

(i)  Um.  Eject.  2 Ed.  1.  (j)  Run.  Eject.  2  Ed.  44-5,  &c.   Ad. 

•  '*  (^  GoicWght  d.  Balch  t.  Rich,  7  T.  R.  Eject.  2  Ed.  35,  flee. 

atrotii  {g)  Rutt.  Eject,  t  Ed,  49,  &e.  Ad.  EjeeU 

{d)  Catteris  v.  Co?rper,  4  Taunt.  547,  2  Ed.  41,  &c. 

and  see  Allen  d.  Hanriaon  v.  Rivington,  t  (A)  21  Jac.  I»  c.  16,  but  see  Doe  d.  Sou- 

Sannd.  111.  Doe  d.  Burrough  ▼.  Reade,  8  tcr  v.  Hull,  2  Dowl  &  Ryl.  38. 
East,  356. 
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cee&'ibjil^V^^  .c£i^i*^fht;  ^  aad'  n  ihme  idnngs/nriiJijhBeii  ran '-entry 
cainvyl m liDtbe  made^  no  entiy  diaU  be  Buppsised  fay. ^theTfictioilfof 

•)flEhaii^  a  good  and  Uwful  title  may  aubnat  an  the  pbinfif^jyet 
hftilBfijr  be  btrredxif  his  right  of  eotry,  and  therefore  of  hiii  power 
torffocii^w  iflt  this  actidii^  under  the  etat  21  /.  1.  e.  16^  irhidi 
esiM^  That  no  person  shall  make  an  entry  into  laud,  kc  but 
within  twenty  years  after  his  right  and  titb  shall  first:  accrue, 
iHlb  .the  usual  savings  for  infants,  feme  covaits,  and  persona  in- 
sane^ Sec. 

Therefore,  if  the  lessor  of  the  plaintiff  is  not  able  to  prove  him« 
sdf  or  his  ancestors  to  have  been  in  possession  within  twenty  years 
before  the  action  brought,  he  shall  be  nonsuited. 

The  declarations  of  a  deceased  occupier  of  land^  of  whom  he 
hdd  the  land^  are  eviddice  of  the  seisin  of  that  perscm ;  but  it 
must  first  be  shewn  that  the  .land  the  deceased  occupied,  was  the 
land' now  in  the  defendant's  possession.  (6) 

This  possession  must  be  in  actual  possession,  not  an  implied  or 
presulBptiv«  fos^es^  merely. 

Therefore,  an  ejectment  for  mines,  the  possession  of  the  manor  is 
no  evidence  to  avoid  the  statute,  there  being  no  entry  within  twenty 
years  upon  the  mines,  which  are  a  distinct  possession,  and  may  be  a 
different  inheritance,  (c) 

So  also,  a  verdict  in  trover  for  lead  dug  out  of  the  mine  is  no 
evidence ;  for  trover  may  be  brought  on  property  without  posses- 
sion.: (cQ 

So^  ,the  possession  of  a  manor  is  not  the  possession  of  a  cottage 
built  thereon ;  for  if  it  were,  the  lord  would  have  a  better  title  to 
that  than  to  any  other  part  of  his  estate,  (d) 

Beceipt  for  rent  by  a  stranger  is  no  evidence  of  possession,  so  as 
to  take  it  out  of  him  in  whom  the  right  is,  for  it  is  no  disseisin  with- 
out the  admission  of  him  who  right  has ;  not  even  though  he  made 
a  lease  to  the  tenant  by  indenture  reserving  rent,  unless  he  make  an 
actual  entry.  So,  though  the  tenant  declare  that  he  is  in  possession 
for  the  stranger;  though  it  may  be  proper  to  be  left  to  a  jury,  es- 
pecially if  the  stranger  have  any  colour  of  title,  (d) 

(a)  Run.  Eject.  15.   3  Bl.  Com.  206.   2    Taunt.  16. 
Esp.N.  P.430.  (r)  Rich  d.  Cullen  V.Johnson.  2  Str.  1143. 

(/>)  Peaceable  d.   Uncle  v.  WaUon,   i        (rf)  Bull.  N.  P.  102,  3,4. 
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^VifludlMr  proof  of  veeeipt!  of  rent  in  the  name  of  the  trustees  of 
a  duDitjrisisiiffifiknt proof  of  a  posstedon  in  them? (a)  QmiBre. 

Ift«.<dedidr8tlokv  ia^^ectiilent  has  been  delivered  "vrithin  twenty 
years,  and  a  trial  had,  whereby  lease,  entry,  and  ouster  has  been 
cooforiicd^'' if'  the  piaintiff  has  been  nonsuited  in  that  action,  and 
fanB^  another  qectment  after  the  twenty  years  expired,  the  former 
(scoftMoa  «f  lease,  entry,  and  ouster,  shall  not  be  sufficient  to  save 
the  running  of  the  statute  against  the  phuntiff ;  for  there  must  be 
an  aijtnal  entry  within  twenty  years.  (6)    But 

Pdstesiion  for  twenty  years  without  interruption  shall  be  a  good 
title  in  itself  to  enable  the  party  to  recover  in  ejectment,  without 
any  other  title :  tof  an  uninterrupted  possession  for  twenty  years  is 
like  a  descent  which  tolls  an  entry,  and  gives  a  possessory  right 
that  is  sufficient  to  support  this  action,  (c)  So  that  though  the 
defendant  be  the  person  who  has  lawful  right  to  the  premises,  yet 
he  cannot  justify  ejecting  the  plaintiiF  who  has  had  twenty  years 
previous  peaceable  possession :  the  possession,  however,  must  be 
peaceable  and  uninterrupted ;  for  repeated  trespasses  from  time  to 
time  win  not  gain  a  possession,  (d)  and  though  a  lessee  set  up  an 
adverse  claim  to  the  property  in  the  premises  he  holds  under  a 
lease^  yet  that  does  not  incapacitate  him  from  maintaining  posses- 
sion'tinder  the  lease.  («) 

Where  rent  is  paid  by  succeeding  tenants,  after  an  adverse  pos- 
session of  twenty-three  years,  it  does  not  amount  to  an  attornment, 
unless  the  consent,  or  at  least  the  knowledge  of  the  landlord  can 
be  shewn.  (/) 

The  twenty  years'  possession  in  order  to  give  a  title  and  so  bar 
an  gectment,  must  be  in  adverse  possession  :  for  where  it  appears 
not  to  be  lEtdverse,  the  statute  of  limitation  does  not  run. 

Therefore  where  a  man  made  a  mortgage  as  a  collateral  security, 
the  ftiterest  having  been  paid  for  twenty  years  and  more,  the  mort- 
gagee was  hdd  not  to  be  barred  of  bringing  his  ejectment,  though 
the  mortgagor  had  continued  for  that  time  in  possession :  for  their 
titles  beihg  the  same,  there  was  no  adverse  possession.  (^) 

(a)  Doe  d.  Dnplex  t.  Penry,  1  AiiBtr.  366.  lege.  1  Ves.  188-9. 

{h)  B  U.  Ni.  Pri.  102.  (e)  Rees  d.  Powell  v.  King,  Forrest  19. 

{e)  Esp.  N.  P.  432.     Stocker  v.  Berny.  (/)  Meredith  v.  Gilpin.  6  Price.  146. 

1  Ld.  Raymond.  741 .  {g)  Hatcher  v.  Fineaux.  1  Ld.  Raym.  740, 
{d)  Hughes  v.  Trustees  of  Morden  Col- 
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^Twbartt  premieee  were  movlgaged  in  feQtwith «  psicmsd  ftn re- 
ccmwj;mo^9  if  the  principal  were  nol  paid  on  a  given  4ay»  «id  in 
the  mean  time  that  the  mortgagor  should  continue  in  pofiaemon ; 
upon  qpedal  verdict^  it  was  found  that  the  principal  was  not  paid  on 
the- given  day,  but  that  the  mortgagor  continued  in  poieeasioa. 
There  was  no  finding  by  the  jury,  either  that  interest  had  car  had 
not  been  paid  by  the  mortgag(»: :  it  was  held  that  upon  this  finding, 
it  must  be  taken  that  the  occupation  was  by  the  permissicm  of  the 
mortgagee,  and  consequently,  that  although  more  than  twenty 
years  had  elapsed  since  default  in  payment  of  the  money,  still  the 
iportgagee  was  not  barred  by  the  statute  of  limitations:  it. was 
held  also  that  an  entry  was  not  necessary  to  avoid  a  fine  levied  by 
the  mortgagor,  (a) 

Where  upon  the  treaty  for  the  assignment  of  a  term  £rom  A*  to 
B*  it  was  agreed  that  B.  should  pay  the  purchase  money  on  a  cer- 
tain day,  that  he  should  in  the  mean  time  have  possession  and  pay 
rent,  and  that  if  the  purchase  money  should  not  be  paid  at  the  day, 
he  should  not  be  entitled  to  an  assignment,  it  was  held  that  upon 
failujre  of  pajrment.  A,  might  maintain  ejectment  against  B,  witbcmt 
notice  or  demand  of  possession.  (6) 

One  who  is  put  into  possession  under  an  agreement  to  piuxhase, 
if  considered  as  a  tenant  at  will,  does  not,  by  his  admission  of  a 
fictitious  lease,  by  entering  into  the  common  consent  rule,  deter- 
mine his  tenancy  at  will,  so  as  to  enable  the  lessor  to  maintain  an 
ejectment  before  the  possession  is  demanded,  (c) 

Where  an  agreement  was  made  between  A.  and  B.  that  the  for- 
mer should  sell  certain  premises  to  £.  if  it  turned  out  that  he  bad 
a  title  to  them,  and  that  B.  should  have  the  possession  from  the 
date  of  the  agreement :  it  was  held  that  an  ejectment  could  not 
be  maintained  by  A.  against  B,  without  a  demand  of  possession, 
although  the  object  of  the  action  was  to  try  the  title  to  the  pre- 
mises, (c{) 

Where  a  right  of  entry  is  given  in  three  months  after  notice  of 
premises  being  out  of  repair,  acceptance  of  rent  after  three  months 


(a)  Hall  V.  Doe  d.  Surtoes,  5  Barn.  6c  (c)  Eight  exdim.  Lewi«  v.  B€ard.  13 

AW.  687.  1  Dowl.  &  R7I.  340.  S.  C.  East.  210. 

(ft)   Doe   exdim   Leeson    v.   Sayer    3,  (rf)  Doe  d.  Newby  v.  Jackson,  1  Barn. 

Campb.  8,  and  see  Doe  d.  Knight  v.  Quig-  &  Cres.  448.  2  Dowl.  &  Eyl.  514.  H. 
ley  2.  Campb.  506. 
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ezpu^  doM  Hot  porcfvent  plaintiff  from  tnaintalning  ejectment; 
piirtKulfurly  if  the  premises  are  not  repaired  ni  the  time  ci  the  action 
beit^  brought,  (a) 

A  lessor  who  has  a  right  of  re-entry  on  a  breach  of  covenant  not 
to  tmdeilet,  does  not,  by  waiving  his  right  on  one  underletting, 
w»ve  his  right  to  enter  on  a  subsequent  underletting,  and  the  law 
19  tike  same  on  a  breach  of  covenant  to  repair.  (6) 

In  ejectments  by  joint-tenants,  the  possession  of  one  joint-tenant 
or  ooparoener  is  the  possession  of  the  other,  so  as  to  prevent  the 
statute  of  Limitations  from  running  against  the  title  of  either :  and 
if  one  joint-tenant  levy  a  fine,  though  it  sever  the  jointure,  it  does 
not  amount  to  an  ouster  of  his  companion ;  (c)  but  if  an  estate 
descend  to  parceners,  one  of  whom  is  under  a  disability,  which 
continues  more  than  twenty  years,  and  the  other  does  not  enter 
within  twenty  years,  the  disability  of  the  one  does  not  preserve  the 
title  tt  the  other  after  the  twenty  years  elapsed,  {d) 

So,  with  re^)ect  to  tenants  in  common,  if  one  of  them  bring  an 
ejdttment  against  the  other,  there  must  be  an  actual  ouster  (e)  and 
adverse  possession  proved,  in  order  to  bar  the  defendant,  for  though 
one  tenant  in  common  may  disseise  another,  it  must  be  done  by 
actual  disseisin,  and  not  by  bare  perception  of  the  profits  only ;  for, 
generally  speaking,  the  possession  of  the  one  is  held  to  be  the  pos- 
Bcsrion  of  the  other.  (/) 

Ab  action  of  ejectment  is  maintainable  by  one  of  two  tenants  in 
conunon  who  had  agreed  to  divide  their  property,  if,  after  such 
agreement,  the  defendant  who  held  under  both  as  occupier,  pay 
rcKIt  under'  a  distress  to  such  co-tenant  alone,  and  it  is  no  defence  to 
such  action,  that  the  deed  of  partition  between  the  co-tenants  had 
not  been  executed,  (g) 

In  ejectment  by  two  tenants  in  common,  there  was  a  joint  demise 
laid  of  the  whole,  and  a  separate  demise  by  each,  but  of  the  whole 
premises ;  and,  it  was  held,  that  under  a  demise  of  the  whole,  an 
undivided  moiety  might  be  recovered,  {h) 

(a)  Fiyett  d.  Harris  ▼.  Jeffreys.  1  Esp.  (<)  Doe  d.  White  v.  Cuff;  iCampb.  173. 

R.  398.  (/)  Co.  Liu  195.  b.  Esp.  N.  P.  431. 

{p)  Doe  d.  Boscawen  v.  Bliss,  4  Taunt.  (^)  Doe  d.  Pitcher  or  Prichettv. Mitchell, 

736.  1  Brod.  and  Bing.  11.  3  Moore,  229.  S.  C. 

(r)  Ford  ▼.  Grey.  1  Salk.  283.  Qi)  Doe   d.  Bryant  v.  Wippell,  1  Esp. 

(<i)  Roe    d.    Langdon  ▼.   RowUion,   2  Rep.  360. 
Tttunt.  441. 
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AlaO)  where  two  are  in  possession,  the  law  will*  adjudge  it  in*  Mm 
thtit  faath  Ohfi  li^t :  for  the  statute  never  runsagionst  a  man  but 
where  he  is  actually  ousted  or  disseised.  ' 

What  shall  be  deemed  an  actual  oustec^  so  as  to  constitute^an 
adTcose  possession  in  one  tenant  in  connnon  against  another^  is  mat- 
ter for  the  consideration  of  the  jury. 

Thus,  durty^six  years  sole  and  iminterrupted  possession  by  Mie 
tanant  in  eonunon,  without  any  account  to,  demand  made,  <ir  daim 
set  up  by  his  companinion,  was  held  to  be  sufficient  ground  for  the 
jury  to  presume  an  actual  ouster  of  the  co-tenant,  and  they  did  90 
presunieu(a) 

So,  if  upon  demand  by  the  co-tenant  of  his  moiety,  the  other 
refuses  to  pay,  and  denies  his  title,  saying  he  claims  the  whole  and 
will  not  pay,  and  continues  in  possession,  such  possession  is  adrerse 
and  ouster  enough.  (6) 

In  ejectments  by  tenants  in  common,  an  entry  by  one  shall  be 
good  fitur  all,  for  he  shall  be  supposed  to  enter  according  to  \m 
estatet^A  man  cannot  be  disseised  of  an  undivided  moiety;  and  if 
a  man  be  seised  of  the  whole,  and  makes  a  lease  to  another  of  a 
moiety  undivided,  and  a  stranger  ousts  the  lessee,  he  must  bring  iris 
ejeottnent  of  a  moiety,  and  so  if  they  be  both  ousted,  they  must 
bring  several  ejectments,  (c) 

'For,  where  two  persons  claim  by  the  same  title,  there  shall  not  in 
general  be  an  adverse  possession  presumed,  so  as  to  toll  an  entiy  of 
the -One,  but  the  entry  of  the  other  being  deemed  always  lawful^ 
shaU  preserve  the  unity  of  the  title,  (d) 

V  Xhu^  w)iere  the  defendant  made  title  under  the  sister  of  the 
lessor  of  the  plaintiiF,  and  proved  that  she  had  enjoyed  the  estat)^ 
0bove  twenty  years,  and  that  he  had  entered  as  heir  to  her,  the 
G^urt  did  not  r^ard  it,  because  her  possession  was  construed  to  be 
Vjf  Courtesy,  and  not  to  make  a  disherison,  but  by  license  to  pr^ 
ser^e  the  possession  of  the  brother,  and  therefore  was  heid  not  to  be 
within  the  intent  of  the  statute.  But  had  the  brother  ever  be^ 
in  ^actual  possession  and  ousted  by  his  sister,  it  would  have  b^en 
otherwise^  for  then  her  entry  could  not  possibly  be  construed  to  be 
to  preserve  his  possession,  {e) 

(o)  Doe  d.  Fishar  v.  Prosser.  Cowp.  217.  434.  Ford  v.  Grey,  1  Salk.  285. 

(6)  Doed.  Fishar  v.ProsMr.  Cowp.«17.  (rf)  Co.  Lit.  Jr42.  Esp.  N.  P. 434. 

Doe  d.  HelliAits  v.  Bird.  11  East,  49.  (<•)  Bull.  N.  P.  10^.     Co.  Lit.  U\Z,  b.  : 
(c)  Smales  v.  Dale.  Mob.  120.  Esp.  N.P. 
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•TTJBcvthe  polMedttotif  iof  one  co-heir  in  gftvek-kind  isnottbeposBeftiion 
a£  (the  others  where  he  enters  witii  an  adverse  intent  to  oast  the 
other,  (a) 

TiiGopirMd  descending  by  custom  to  all  the  childl*en  equally  of 
the  rlenatti  last  seised^  one  of  the  parceners  maj  maintain  ^ectment 
cm  his  single  demise  for  his  own  sliare.  (6) 

•irlf .'there  be  several  lessors  and  you  lay  the  declaration  quod  de- 
mi%4mmty  you  must  show  in  them  such  a  title  that  they  might 
ddmise  the  i^ole ;  and  therefore  if  any  of  the  lessors  bave  not  a 
tegiil  interest  m  the  whole  premises,  he  cannot  in  law  be  said  to  de- 
mise them ;  for  it  is  only  his  confirmation,  where  he  is  not  con- 
oniied  in  interest  (e) 

u  But»  where  one  claims  under  or  through  the  other,  there  shall 
be  no  adverse  possession. 

Therefore,  though  if  a  cottage  be  built  in  defiance  of  the  lord  of 
a^knanor,  and  quiet  possession  of  it  has  been  h^d  for  twenty  years, 
it  teems  it  is  within  the  statute,  and  the  lord  shall  not  recover;  yet 
If  St:  were  built  at  first  by  the  lord^s  permission,  or  any  acknow- 
ledgment had  been  since  made,  (though  it  were  a  hundred  ■  years 
waiD^)  the  statute  will  not  run  against  the  lord ;  for  the  possession 
#f  .a  tenant  at  will  for  ever  so  many  years  is  no  disseisin ;  there 
must  be  a  tortious  ouster,  (d) 

':  A  mortgagee  may  maintain  an  ejectment  in  order  to  obtain  pos- 
ii&mm  of  the  mortgaged  premises  or  estate. — But  a  distinction  is 
tb-be  observed  where  the  ejectment  is  against  the  tenant  holding 
under  a  lease  prior  to  the  mortgage ;  and  where  against  the  mort- 
grigdr  himself,  or  against  a  tenant  in  possession  under  a  lease  or 
damiae.made  subsequent  to  the  mortgage,  (e) 
'.if^For^here  lands  are  let  for  years  and  afterwards  mortgaged, 
tUe  tenanfs  possession  is  protected,  and  he  cannot  be  turned  oOt  by 
ikm\  mortgagee  until  his  tenancy  has  been  regularly  determined  by 
lUe  expiration  of  the  lease,  a  notice  to  quit,  or  otherwise ;  but 
wiwh  the  tenant  has  been  let  into  possession  by  the  mortgagor  sub- 
ffsqUeiitly  to  the  mortgage,  without  the  privity  of  tfie  mortgagee, 
W  Meh  case  an  ejectment  may  be  maintained  by  the  mortgagee 
without  any  previous  notice  to  the  tenant,  for  the  mortga^r  faaa 

(«)  DaarMiportr.  Tjml.    1  Bl.  R.  675.        (c)  BoU.  N.  P.  107. 
(ft)  S«f  d;  Htp«r  V.  Lonsdale,  12  Euit,        (d)  Ibid«  104. 
39.  <        ,  (0  8  Co.  61.  Rip.  N.  P.  4M. 
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nafKnrer' either  express  or  iin|d{ed  to  let  lettnes  taolt  subject  to  ev«rj 
cii!4iiiBsUau»  of  die  mcrtgage ;  and  therefore  sticfa  lessee  is  a  tri^ 
passer  disseiscn*  and  wrong  doer,  and  may  be  turned  out  at  any 
mondent  by  the  mortgagee.  If  however  the  mortgagee  has  assented 
to  such  tenancy,  it  must  then  be  reguhu-ly  determined  bef6re  An 
ejectment  can  be  supported,  (a) 

In  like  manner,  if  the  mortgagee  assign  the  mortgage,  and  the 
asftgnee  assigns  to  another,  this  last  assignee  tnay  maintain  this 
action  for  die  mortgaged  premises.  (6) 

A  second  mortgagee  who  takes  an  assignment  of  a  term  to  attend 
the  inheritance,  and  has  idl  the  tide  deeds,  and  had  no  notic^  of  the 
first  mortgage,  may  recover  in  ejectment  against  the  first  mort- 
gagee-(c) 

If  upon  notice  to  quit  given  to  a  tenant,  he  gives  notice  to  his 

under-tenants  to  quit  at  the  same  time,  and  upon  the  expiration  of 
the  notice  he  quits  so  much  as  is  occupied  by  himself,  but  his 
under-tenants  refuse  to  quit,  an  ejectment  may  still  be  maintained 
against  him,  for  so  much  as  his  under-tenants  have  not  given 
upi.(rf) 

If  a  rent-charge  be  granted  to  anyone,  with  a  proviso  diat  if  the 
rent  be  in  arrear  it  shall  be  lawful  for  the  grantee,  his  heirs  and  as- 
signs, to  enter  and  hold  tjie  lands  out  of  which  the  rent-charge  is 
granted  till  he  shall  be  satisfied  out  of  the  arrears :  this  shall  give 
to  -the  grantee  such  an  interest  that  he  may  make  a  lease  of  die 
land  by  which  he  may  maintain  his  ejectment,  {e) 

The  committee  of  a  lunatic  may  bring  an  ejectment ;  but  it  must 
be  in  the  name  of  the  lunatic ;  for  the  committee  is  but  as  bailiff, 
add  cannot  make  leases  of  the  land.  (/) 

An  infiant  may  maintain  this  action  ;  but  he  must  name  a  good 
plaintifi^,  who  may  be  answerable  for  the  costs,  {g) 

Executors  may  maintain  ejectment  for  land  let  to  their  testator  for 
yoars,  if  the  testator  be  ousted ;  for  by  stat.  4  Edw,  1.  c.  6.  an  actioinf 

(a)  Keech  d.  Warne  v.  Hall.  Doug.  21/  (e)  Jemott  v.Cowley,  1  Saund.  IIJ.S.  C. 

t%4  1  Ley.  170. 

(^)  Smartle  v.  WiUians.  Salk.  345.          i  (/)  Cocks  ▼.  Daraon.   Hob.  215.  Draiy 

(«)  Goodtitle  d.  Norrig  v.  Morgan.     1  v.Fitch.Hutt.  16.  Knipe  v.  Palmer.2  Wile. 

T.  R.7d5.  130, 

(d)  Roe  V.  Wigg8,2NewR©p.C.  P. 330.  (^)  Noke  v.  Windham.  1  Str.  6W. 
and  see  Pleasant  d.  Hayton  t.  Benaon,  14 
East,  234.  Ad.  EjecU  2  Ed.  115. 
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18  gc^m  to  executors  for  goods  takoEi  out  of  their  tegtatorV  pos- 
fl^9fi<N)9  Bod  the  act  extends  to  this  case^  because  the  term  ilaelf  is 
TeooYCvred.— So.  if  the  executors  themselves  of  the  leseee  for  years 
be  ousted,  they  xoay  have  either  a  special  writ  on  the  case^  or  an 
actioKi  of  j^ectment,  (a) 

The  administrator  also  of  a  yearly  tenant  as  long  as  the  lessor 
and  les^see  pleased,  may  maintain  an  ejectment ;  for  the  adminis- 
tmlpr  has  the  same  interest  in  the  chattel  as  the  intestate  had.'— So 
if  the  spiritual  court  grant  administration  pendente  Uie^  such  an 
a^nunistrator  may  bring  this  action. 

Xt  was  formerly  said,  that  in  order  to  enable  a  corporation  ag- 
gregate to  maintain  ejectment,  it  was  necessary  for  them  to  give  a 
letter  of  attorney  to  some  person  to  enter  and  seal  a  lease  upon  the 
lands  inasmuch  as  they  cannot  enter  and  demise  upon  the  land  as 
natural  persons  can ;  (6) .  and  that  therefore  when  a  corporation 
aggri^pate  is  lessor,  the  plaintiff  ought  to  declare  upon  a  demise 
l:gr.deed;  but  this  rule  no  longer  prevails,  and  the  demise  may 
now  be  laid  in  the  common  form,  (c) 

S<^  a  corporation  sole  may  bring  ejectment :  as  a  bishop  i^ainst 
tl^|9.  copyholders  of  a  manor  belonging  to  the  bishoprick,  for  a 
forfeiture  committed  while  the  see  was  vacant;  and  the  lord  of  a 
mfoioi^  may  bring  this  action  in  the  like  case,  (d) 

^ut  where  a  pauper  had  been  put  in  possession  of  a  cottage  forty 
y^WTS  ago,  by  the  then  existing  overseers  of  the  poor,  and  had 
continued  in  the  parish  pay,  and  the  cottage  had  been  from  time 
tft  t^ne  repaired  by  difiPerent  overseers,  till  two  years  ago^  when 
tl^  pauper  disposed  of  it  to  the  defendant  and  went  away :  yet 
it  was  held,  that  the  existing  overseers  could  not  maintain  eject- 
ii|(^  for  it,  having  no  derivative  title  as  a  corporation  from  their 
predecessors,  so  as  to  connect  themselves  in  interest  with  the  over- 
8^^  by  whom  the  pauper  was  put  in  possession,  and  the  pauper 
I^vipg  done  no  act  to  recognize  his  holding  under  the  demising 
sets  of  overseers,  (e) 

Vixi  ejectment  cannot  be  maintained  against  a  corporation  as 

SHflh;  yet  the  lessor  is  not  without  remedy;  for  at  any  rate  the 

1. »   .         _ 

(«)  Esp.  N.  P.  439.  Doe  d.  Shore  v.  For-  Carth.  390.  Run.  Eject.  179. 

tm.  3  T«  It.  IS.  Go.  lit.  If  9.  (rf)  Bull.  N.  P.  107.  Esp.  N.  P.  440. 

(V)  Ball.  N.  P.  96.  (e)  Doe  d.  Grnndy  v.  aarke,  14  tlast's 

(c)  Partridge  v.Bmll.  ltd. Raym.  136.  R.  488. 
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tenancy  mmy  be  determined  by  notice  to*  ^bB^aaeftia06mk<rmtntA 
on  its  officers;  and  if,  after  such determinatiaaj  the  aMdeofany 
other  person  be  found  upon  the  prenuaea  tkqr  aaay  bi^'iii»* 
trained  (a) 

A  oc^yhc^er,  if  ejected  by  his  lord,  may  maintain  qiainant 
against  him ;  for  though  he  is  called  a  tenant  at  will,  yet  it  is 
acQOiding  to  the  custom  of  the  manor,  and  he  cannot  be  put  out 
while  he  p^orms  his  services.  (6) — ^But  in  such  cases  it  seems  to 
be  necessary  that  he  should  be  empowered  either  by-  the  costom  id 
the  mancnr  or  the  licence  of  the  lord,  to  make  a  lease :  but  even 
without  such  a  power  the  copyholder  can  maintain  ejectment  against 
aU  persons  but  the  lord,  (c) 

If  the  hdr  apparent  of  a  copyholder  in  fee  surrender  in  the  life^ 
time  of  his  ancestor  and  survive  him^  the  heir  of  such  surrenderor 
is  not  estopped,  by  that  surrender  of  his  ancestor,  from  daiming 
against  the  surrenderee,  (d)  For,  in  order  to  pass  an  estate  by 
surrender,  the  estate  must  pass  into  the  hands  of  the  lord^  through 
which  it  must  be  taken ;  and  a  fine  differs  from  the  case  of  a  sur«^ 
render;  for  that  will  be  good  against  the  heir  by  estoppel,  aldiongh 
it  passes  no  estate  at  all :  but  if  a  surrender  be  not  good,  thene 
will  be  no  estoppel,  (e) 

A  party  claiming  copyholds  by  descent  has  as  complete  a  ti^ 
without  admittance  as  with  it,  against  all  the  world  but  the 
lord :  (/)  wherefore  the  court  will  not  grant  a  mandamus  to  com- 
pel the  lord  to  admit  such  a  copyholder ;  though  generally  the 
lord  is  compellable  by  mandamus  or  decree,  to  admit;  as  in  case  of 
a  surrender,  (g) 

And  where  the  lord  of  a  manor,  by  copy  of  court-roll,  granted  Jl. 
the  reversion  of  certain  premises  then  in  his  tenure,  to  have  and  to 
hold  to  B.  for  his  life,  immediately  after  the  death  of  ^.,  it  was  held 
that  B,  might,  on  the  death  of  ^.,  maintain  an  ejectment,  although 

(o)  Do©  d.  Earl  of  Carlisle  v.  Wood-  v.  Bow.   1  Wila.  285. ;   but  see  Wflliams 

mand.  8  Eaat,  J«8.  v.  Ld. Lonsdale,  3  Ves.  752.  Rex  ▼.  Lord  of 

(6)  Goodwin,  r.  Longhnrst.  Cro.  Elis.  the  Manor  of  Uendon,  2  Dornf.  and  East, 

53a,  484.  Roe  d.  Conolly  r.  Vemoa,  5  Eml»  M. 

(c)  Spark's  Case.  Ibid.  676.  Rex  ▼.  Cogrj?an,  6  East,  431. 

(d)  Goodtitle  d.  Faulkner  t.  Morse.  3  (g)  Vaughand.Atkio8T.Atkixia,5Biifr. 
T.  R.  365.  2765-87  ;  but  see  Rex  v.  Brewers*  Co»- 

(«)  Taylor  y.  Philip*.  1  Ves.  229.  pany,  3   Bam.  k  Crw.    172.    4  DotrL  & 

(jj  Rex  V.  Rennett.    2  T.  R.  197.  R«»x     Ryl.  492   S.  C. 
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kftrbd  mfenofheat  admitted^  be  having  acquired  a  perfect  legal  title 
li^  die  gnnt  without  admittance,  (a) 

^  ffBiit'iii  die  case  of  Butrender,  no  complete  title  vests  in  the  sur- 
renderee till  admittance,  for  till  then  it  remains  in  the  surrenderor : 
M  be  die^  it  ia  so  much  in  him  that  his  heir  may  maintain  eject- 

(*) 

•X^. however,  a  surrender  be  made,  the  admittance  shall  relate  to 
that  time,  so  that  the  surrenderee  may  recover  on  a  demise  laid  be- 
tween the  time  of  surrender  and  admittance,  (c) 

For  there  is  no  rule  better  founded  in  law,  reason,  and  conve- 
aienea  than  tlus^  That  all  the  several  parts  and  ceremonies  necessary 
to  complete  a  conveyance  shall  be  taken  together,  as  one  act ;  and 
o|ieimte  from  the  substantial  part  by  relation :  thus,  livery  relates  to 
die  leoffinent ;  inroUment  to  the  bargain  and  sale ;  a  recovery  to  the 
-deed;  that  leads  to  the  use ;  so  admittance  shall  relate  to  the  surren- 
dtr^  especially  when  it  is  a  sale  for  a  valuable  consideration,  (d) 
.\-  Where  a  copyholder  dies,  and  the  lord  seizes  the  land,  and  the 
Jbeir  {brings  an  ejectment  for  the  seizure,  the  heir  must  shew  that  he 
Juia  tendered  himself  to  be  admitted  at  the  lord^s  court :  or  that  the 
')oRd  has  dispensed  with  sudi  tender.  And  where  it  appeared  that 
the  steward,  upon  the  application  of  the  copyholder  out  of  court, 
h$iA  lefused  to  admit  him ;  this  was  held  a  sufficient  excuse,  (e) 


I .  For  what  this  Action  will  lie. 

An  ejectment  will  lie  for  nothing  of  which  the  sheriff  cannot 
aSeltver  possession  under  an  execution :  therefore  it  will  not  lie  for 
.incorporeal  hereditaments,  as  a  rent,  common  per  cause  de  vicinage^ 
wnicb  isa  mere  permission,  or  other  thing  lying  in  grant,  qtice  neque 
Smgif  nee  videri  possunt.  (/) 
^     Bi)t  it  will  lie  for  common  appendant  or  appurtenant,  for  the 

:'w;(lB>1lM4.CoibT.LoTe1e68,2B.&A.458.  1  T.  R.  600. 

Waliiai  on  Copjliold,  407.  {d)  Vanghan  d.  Atkins  t.  Atkina,  5  Burr. 

(*)  WdMii  T.  WeddeU,  Yelv.  144.  Bull.  2765-87. 

HAlM.  KMd.  Jcffireytv.HiclcB.  2  Wilfl.  (e)  Doe  d.  Borrell  v.  Bellamy,  t  M.  and 

V.  SiBM,  1  East's  R.  632.  Doe  d.  S.  87. 

ff.  HUlier,  ST.  R.  1<»^169.  (f)  Bull.  V.  P.  99. 
(«)  Holdfast  d.  Woollams  ▼.  Claphan. 

O  O 
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sheriff  by  giTing  potsesiion  of  the  land  gives  pooseiiioii  of  the 
ooinmoiL(a) 

The  Stat  83  JJ.  8.  c.  57.  enacts,  That  where  any  parson  ifaall  have 
an  estate  of  inheritance  in  tithes  or  other  spiritual  profits  which 
shall  be  in  lay  hands,  he  may  maintain  an  ejectment  or  other  aetioa 
for  them.— This  action  is  now  allowed  where  the  tithes  are  m  the 
hands  of  the  clergy,  (b) 

An  ejectment  lies  for  smell  tithes :  therefore  the  action  haa  been 
adjudged  to  lie  for  wocd,  being  tithe ;  and  by  the  iisimi  reason  fiur 
«n  egg'  (e) 

An  ejectment  will  lie  by  the  owner  of  the  soil  for  land^  subject  to 
a  passage  over  it,  as  the  king^s  highway :  for  the  king  has  nothing 
but  the  passage  fen:  himself  and  his  people,  but  the  fiediold  and  all 
profits  belong  to  the  owner  of  the  soil;  so  do  all  trees  upon  it^ 
and  mines  under  it;  therefore  the  owner  may  carry  water-pipes 
under  it  (d) 

But  it  shall  be  recovered  subject  to  the  easement ;  whicb  the 
owner  may  get  dischai^^ed  by  a  writ  of  ad  quod  damnum,  (d) 

Aa  gectment  for  a  manor,  generally,  is  bad,  without  expressing 
the-number  of  acres  for  services  belonging  to  the  manor.  («) 

An  ejectment  will  lie  for  a  church ;  but  it  must  be  demanded  by 
the  name  of  a  messuage.  In  this  case,  it  was  said,  that  the  curate 
may  have  a  rule  to  defend  qtwad  a  right  of  entry  to  perform  divine 
service;  but  that  case  has  been  over-ruled.  (/) 

So  an  gectment  for  ^^  a  certain  place  called  the  vestry  in  D.'"  was 
held  well  enough,  (g) 

This  action  lies  for  an  orchard;  which  may  be  demanded  in  the 
priBoipg  either  by  that  name,  or  by  the  name  of  a  garden,  {k) 

So,,  it  lies  for  a  stable,  and  a  cottage,  (t) 

It  seems  to  be  the  better  opinion,  that  an  ejectment  will  not  lie 
for  a  dose,  and  that  giving  it  a  particular  name  will  not  make  it 
sufficiently  certain  for  the  sheriff  to  be  able  to  deliver  it :  So  it  will 
not  He  for  ^^  a  piece  of  land.^  (k) 

(a)  Bull.  N.  P.  99.  Brewster,  1  Salk.  «56. 

(jti)  Eep.  N.  P.  428.  {g)  Hutchinson  v.  Puller,  3  Lev.  95,  96. 

(e)  Cmell  v.CUvering,  2Ld.Ha7m.789«  {h)  Wright  v.  Wbeatley,  Cro.  £Uc.  S54. 

(d)  Goodtitle  d. Chester  t.  Alker,  1  Burr.  Rojeton  v.  Eccletton,  Cro.  Jac  d54. 
153*143.  (i)  Run.  Eject.  9  £d.  140. 

(e)  E«p.  N.  P.  4«8.  (fc)  Knight  r.  Syms,  1  Sidk.  254.  Wjkes 
(/)  Eep.  N.  P.  428.     Hillingsworth  v.     v.  Sparrow,  Cro.  Jac.  435. 
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J  :  Nor  ior  the  third  part  of  a  close,  or  fourth  ^part  of  a  meadow,  with- 
out setting  forth  the  particular  contents  or  number  of  acres ;  and 
such  number  should  be  stated  with  certainty,  and  not  by  estimation ; 
alaD  the  nature  of  the  land,  as  whether  meadow,  pasture^  arable,  &c. 
flhould  be  mentioned,  (a) 

But  for  a  dose  called  D.  containing  three  acres  of  land,  was  held 
w^  encnigh;  for  '^  land,^  signifies  arable  land;  therefore  both 
quantity  and  quality  were  specified.  The  cases,  however,  on  this 
point  are  contradictory.  (6) 

Ejectment  for  ''  a  messuage  or  tenement^'  is  too  uncertain ;  the 
w»d  ^'  tenement^  being  of  more  extensive  signification  than  the 
wwrd  ^^  messuage  ;^  consequently  it  is  uncertain  what  is  demanded 
by  tike  ejectment  For  the  same  reason  it  has  been  held  that  it  will 
not  lie  for  a  tenement  only,  (c) 

•v^Therefore,  where  in  ejectment,  the  plaintift  declared  of  ^'  one  mes- 
suage or  tenement'^  and  had  a  verdict ;  it  was  moved  in  arrest  of 
Judgment^  because  an  ejectment  will  not  lie  of  a  tenement;  and 
^  messuage  w  tenement^  is  so  uncertain  that  the  sheriff  cannot  tell 
of  what  he  shall  give  possession ;  for  a  tenement  may  be  cf  an  ad- 
Towaon,  a  house  or  land  oiF  any  kind.  WiUnot^  C.  J. — ^T\o  be  sure 
these  are  many  old  cases,  where  judgments  in  ejectments  have  been 
anested  for  this  supposed  uncertainty ;  but  I  do  not  recollect  any 
¥eij  modem  case :  There  was  a  late  case  in  B.  B.  where  the  declara- 
tion was  of  a  messuage  and  tenement,  and  that  Court  gave  leave  to 
strike  out  the  words  ^^  and  tenevient,"^  and  to  proceed  for  the  mes- 
suage. I  think  ^^  a  messuage  or  tenement,^  in  common  parlance, 
meaiM  a  messuage :  and  at  this  time  of  day,  no  mortal  imagines  that 
a  tei^ment  means  any  thing  but  a  dwelling-house,  for  by  long  use  it 
baa  acquired  that  definite  signification. — Hesitanie  cturidy  a  rule  was 
made  to  shew  cause  why  judgment  should  not  be  arrested,  (d) 
}.  This  matter  came  on  again,  and  was  debated  by  counsel  on  both 
sides:  when  the  Court  seemed  inclined  to  get  over  this  objection  if 
possible,  and  took  further  time  to  consider,  until  the  last  day  of  the 
Term :  [Note.  It  was  first  before  the  Court  on  the  second  day  of 

(my  Bon.  Ej«ot.  S  Ed.  141.  Eliz.  186.  Doe  d.  Bradflhaw  t.  Plowmin,  1 

lb)  Run.  Ej^oL  149.  £Mt*s  R.  441. 

(c)  Rim.£J6et.l34.W<MdT.Paym,Cro.        (d)  Goodright d.  W«lch  v.Flood,3WiU. 

23. 
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Tarm.]  but  at  last  they  thought  themseiveBt  bound  by  the  cuseg 
dted,  and  (against  their  inclination)  arrested  the  judgment 

But  it  is  questionable,  whether  the  reaaon  on  which  the  ^ilgectioo 
is  founded,  ought  at  present  to  prevail;  inaamuch  as  the  sheriff 
now  delivers  possession  of  the  {demises  recovered,  according  to  the 
direction  of  the  plaintiff  himself,  (a) 

An  ejectment  for  a  messuage  and  tenement  has  been  held  good 
after  verdict  (A) 

So^  a  messuage  or  tenement,  with  other  words  expressing  .its 
meaning,  is  good ;  as  a  ^^  messuage  or  tenement  called  the  Black 
Swan  ;^  ftnr  the  adcUtion  reduces  it  to  the  certainty  of  a  dwellings 
lioiifle(o) 

.So»  for  a  messuage  or  burgage  in  ^.  is  good;  because  they  agnify 
the  tame  thing  in  a  borough* — So,  for  a  messuage  or  dwelling'^house^ 
for  they  are  synonjrmous  terms,  (c) 

So,  ejectment  for  a  house  is  good ;  but  it  is  said  that  in  the  ptmcipe 
it  ought  to  be  demanded  by  the  name  of  ^^  a  messuage.'*'  (d) 

Sq^  ejectment  lies  for  part  of  a  house;  as  of  achamber  inahooae; 
or  of  one  room  in  a  house,  {e) 

Bui  an  ejectment  for  a  kitchen  was.  determined  to  be  bad;  for 
dKnigh  the  word  be  well  understood  in  common  parlance ;  yet  be* 
canae  any  chamDer  in  a  house  may  be  applied  to  that  use,  the 
sheriff  hath  not  certainty  enough  to  direct  him  in  the  execution ; 
and  the  Icitchen  may  be  changed  between  judgment  and  execu- 
tiw.(«)  .^ 

Even  formerly  an  ejectment  would  lie  for  a  hop-yard. — So,  for 
aldercanf,  a  provincial  term  well  known  in  Norfidk,  where  it  signi- 
fies land  covered  with  alders. — In  Yorkshire^  it  is  common  to  bring 
this  action  for  cattle-gates,  agreeable  to  which,  it  has  been  held, 
that  an  ejectment  will  lie  for  a  beast-gate ;  a  term  used  in  Suffbik 
to  denote  land  and  common  for  one  beast  A  cattle-gate  is  a  distinct 
thing  from  a  right  of  common ;  it  passes  by  lease  and  release ;  can- 
not be  devised  but  according  to  the  Statute  of  Frauds ;  and  has  been 


(c)  Run.  Eject.  143.  Massey  v.  Bice.  Cowp.  350.  Run.  Eject. 

(6)  Doe  d.  Stewart  v.  Denton,  1  T.  R.  11.  144. 

Doe  d.  Lawrie  v.  Dyeball,  8  Bam.  &  Cres.  (<f)  Run.  Eject.  140. 

70.  1  Moore  6c  P.  330.  S.  C.  (e)  SuUi  vane  v.  Soagrave,  1  Stra.  695.  Roe 

(r)  Copleston  v.  Piper,  1  Ld.  Raym.  191.  d.  Saul  v.  Dawson,  3  Wils.  49. 
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daeidedto  be  a  teftemetit,  trithin  stat.  13  <$*  14  C  2.  r.  1^.  for  the 
purpose  of  gaining  a  settlement  {a) 

V*  « Where  an  ejectment  was  brought  for  a  croft  and  an  acre  of  mea- 
dow, the  plaintiff  had  a  verdict,  and  a  special  judgment  for  his  acre 
of'  meadow,  releasing  the  costs  and  damages  for  all ;  for  he  was 
allowed  his  costs,  because  by  the  judgment  he  had  a  just  cause  of 
mat  against  the  defendant. 

So,  this  action  will  lie  for  fifty  acres  of  furze  and  earth,  and  fifty 
'aerea  of  moor  and  marsh,  {h) 

It  lay,  also,  for  so  many  acreg^of  bog  in  Ireland^  where  that  word 
liaa  but  one  signification,  and  comprehends  only  one  sort  of  land. — 
So,  it  will  lie  for  mountain  in  Ireland^  because  the  word  mountain 
ia  rather  a  description  of  quality  than  the  situation  of  the  land. — 
Soi,  for  *^  a  quarter  of  land,""  in  Ireland^  for  it  may  be  a  term  as 
weU  known  there  as  mountain  is :  and  that  the  Courts  here  will 
intend,  (c) 

An  ejectment  may  be  brought  for  ten  acres  of  wood  and  tflfi  of 
underwood ;  for  they  are  of  different  natures ;  and  even  if  otherwise 
is  petitum  is  no  objection  in  an  ejectment,  (e) 

Whether  it  will  lie  for  a  fishery  seems  rather  doubtful ;  the  old 
are  against  it ;  but  the  more  modern  opinion  inclines  to  sup- 
p6rt  the  action,  (c)  For  though  an  ejectment  de  piscarid  in  such  a 
river  has  been  holden  ill,  and  the  action  will  not  lie  pro  quodam 
rivuto,  me  oquiB  cursu  called  D.  because  it  is  impossible  to  give 
execution  of  a  thing  that  is  transient  and  always  running ;  the  doubt 
teems  to  apply  merely  to  the  name  by  which  it  is  recoverable,  for  an 
inise  will  certainly  lie  for  a  piscary,  and  there  is  no  doubt  that  a 
^thery  is  a  tenement ;  trespass  will  lie  for  an  injury  to  it,  and  it  may 
lie  recovered  in  an  ejectment ;  and  where  a  fishery  is  demised,  it  wiU 
ke  presumed  that  the  soil  passed  along  with  it.  {d) 
J  tifiiit  it  lies  for  a  boilary  of  salt;  for  that  is  not,  like  a  piscary, 
IransieBt  and  running,  but  the  water  is  fixed  within  a  certain  space 
aad  may  be  taken  to  be  part  of  the  soil ;  and  by  the  grant  generally 
of  a  boilary  of  salt,  the  soil  itself  passes,  (e) 

^  also  an  ejectment  will  lie  for  a  coal-mine,  for  it  is  not  to  be 
considered  as  a  bare  profit  apprendrcy  but  as  comprising  the  ground 

(o)  Run.  Eject.  «  Ed.  146,  (rf)  Rex    v.    Old   Alresfbrd,    1  T.  K. 

(6)  Connor  t.  West,  o  Burr.  5672.  36 1 . 

(r)  Run.  Eject.  1»J8,  &c.  (r)  Run.  ICjcct.  2  Td.  152. 
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or  soil  itaelf)  which  may  be  ddivered  in  teenitkn;  mad  though  a 
man  may  have  a  right  to  the  mine  widtoat*  any  title  to  the  so3^  yet 
the  Bune  being  fixed  in  a  certain  place,  the  sheriff  hasa  thing  certain 
before  him  of  which  he  can  deliver  possession,  (a) 

The  owner  of  the  fee  granted  to  J.,  his  partner^  fellowuadTen^ 
turtrsy  Icc.  free  liberty  to  dig  for  tin  andallotherm^tals,  throughout 
certain  lands  therein  described,  and  to  raise,  make  xnerchatttable^ 
and  diqMMe  of  the  same  to  their  own  use,  and  to  make  adit%  &c 
necessary  for  the  exercise  of  that  liberty,  together  with  the  use  of 
all  waters  and  water-courses,  excepting  to  the  grantor,  liberty  for 
drivii^  any  new  adit  within  the  lands  thereby  granted^  and  to  convey 
any  iMsr-course  over  the  premises  granted,  habendum  for  twenty- 
one  years;  covenant  by  the  grantee  to  pay  one-eighth  share  of  all 
ore  to  the  grantor,  and  all  rates,  taxes,  &c.  and  to  w<»rk  effectually 
the  ndnes  during  the  term ;  and  then,  on  failure  of  the  performance 
of  any  of  the  covenants,  a  right  of  re-entry  was  reserved  to  the 
gMHor:  hdd,  that  this  deed  did  not  amount  to  a  lease,  but  con- 
tained a  mere  licence  to  dig  and  search  for  minerals,  and  that  the 
grantee  could  not  maintain  an  ejectment  for  mines  Ijong  within 
th^  Mmits  of  the  set,  but  not  connected  with  the  workings  of  the 
grantee.  (6) 

So^  where  A.  being  mortgagee  in  fee  of  certain  lands,  and  B.  the 
mortgagor  entitled  to  the  equity  of  redemption,  by  lease  and  release, 
J:  Mnveys  and  B,  releases  the  lands  to  C.  in  fee,  who  by  the  same 
instrument  covenants  with  and  grants  to  B,  that  it  shall  be  lawful 
tat  B.f  his  heirs  and  assigns,  at  all  times  to  enter  upon  the  lands  to 
search  and  dig  for  coal,  and  to  take  and  carry  away  the  same  to  his 
itod  their  own  use.  This  is  only  a  licence,  and  conveys  no  interest 
hi  the  soil  so  as  to  exclude  C.  and  those  claiming  under  him  from 
getting  coal  there ;  nor  could  it  operate  as  an  exception  or  reserva- 
tion out  of  the  grant  in  respect  to  B.  who  had  not  the  legal  title  in 
him  at  the  time,  (e) 

An  gectment  for  a  water-course  or  stream  of  water  is  ill,  for 
possession  of  it  cannot  be  delivered :  it  should  be  of  so  much 
"  land  covered  with  water.*"  (d) 

(o)  Comjn  V.  Kyneto,   Cro.  Jac.  150.  (r)  Chetham  v.  Williamson,  4  East.  469, 

Comjn  V.  WheaUey,  Noj.  121.  [d)  Esp.  N.P. 4«8.  ChaHenor  r.  Thomas, 

(6)  Doe  d.  Hanley  v.  Wood,  2  B.  &  A.  Yelv.  143. 
724. 
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33iiB  laoitkm  liesfior  the  first  crop;  for  the  first  graat,  primd 
immwrAy  is  the  best  profit  of  the  property,  wherefore  he  who 
Imait  is  esteemed  the  proprietcNr  of  the  land  itself^  till  the  contrary 
be  proved,  (a) 

i-Sc^  'aa- ejectment  lies  for  herbage ;  herbage  being  the  most  signal 
pciofit  of  the  soil,  and  the  grantee  having  at  all  times  a  right  to  enter 
and  take  it  (6) 

^  Sot,  it  should  seem,  this  action  would  lie  for  the  hay-grass  and 
aftermath  of  a  meadow;  for  the  same  reason,  (c) 

So,  it  will  lie  for  a  sheep-walk ;  as  pro  paaturd  centum  avium, 
that  is,  as  much  land  as  will  feed  one  hundred  sheep,  (d) 

But  it  will  not  lie  for  pannage ;  that  not  being  the  immediate 
pvoduoe  of  the  soil  itself,  but  merely  the  masts  that  fall  from  the 
trees,  on  which  the  swine  feed,  (d) 

An  ejectment  lay  at  common  law  for  a  rectory,  which,  consisting 
of  a  church,  glebe  lands  and  tithes,  has  been  said  to  resemble  a 
manor ;  the  church  being  compared  to  the  mansion-house^  the  glebe 
lands  to  the  demesnes,  and  the  tithes  to  the  services,  (e) 

Chapels  having  become  lay  inheritances,  are  recoverable  in  eject- 
ment  like  other  lay  estates ;  a  chapel  should  however  be  demanded 
by  the  name  of  a  messuage,  (e) 

This  action  will  not  lie  for  encroachments  on  the  waste  made  by 
tbe  tenant 

In  such  a  case,  Lord  Kenyan  revolted  at  the  idea  that  the  tenant 
oould  make  the  landlord  a  trespasser ;  which,  he  said,  would  una- 
voidably be  the  case,  if  the  landlord  could  recover  in  this  action. 
His  Lordship  clearly  held,  that  if  a  tenant  inclose  part  of  a  waste, 
and  is  in  possession  thereof  so  long  as  to  acquire  a  possessory  right 
|o  it,  such  inclosure  does  not  belong  to  the  landlord;  but,  if  the 
tenant  has  acknowledged  that  he  held  such  inclosed  part  of  his 
landlcM^  this  would  make  a  difference.  (/) 

Twenty  years  possession  of  a  waste  inclosed  is  a  bar  to  the  entry 
of  a  commoner ;  but  an  encroachment  does  not  cease  within  sixty 
to  be  part  of  the  waste,  {g) 


(a)  Waid  ▼.  Pettifer,  Cro.  Car.  S6J.  (e)  Run.  Eject.  2  Ed.  157. 

(6)  Wheeler  v.  TouUon,  Hard.  330.  (/)  Doe  d.  Colclough  v.MuUiner,  1  Eap. 

(c)  Rez  V.  Inhabitants  of  Stoke,  2  T.  R.  Rep.  460. 

431-452.  {g)  Hawke  v*  Bacon,  t  Taunt.  156.  and 

(d)  Run.  Eject.  154.  see  Creach  v.  Wilmot,  Id.  160. 
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Ctea.  dctniae  vi  a  piece  of  ground  en  which  a  tenant  has  built^iif 
it  (MNTBeqMKida  with  the  abuttals,  though  not  with  themeasuined  dia- 
tance  as  stated  in  the  lease,  and  the  lessor  sees  the  building  going 
oiif,  without  objectiDg  to  it,  he  shall  not  afterwards  be.  allowed  to 
cUwi  the  oveqilus^  above  the  measured  distance,  on  the  ground  of 
an  .epcmachment.  (a) 

r.Where  a  man  suffers  another  to  build  on  his  ground  without  set- 
tii^up.a  light  till  afterwards,  a  court  of  equity  will  oblige  the 
owner  to  permit  the  person  building  to  enjoy  it  quietly.  (6) 
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sion. 

As  the  old  mode  of  proceeding  must  be  adhered  to  in  very  few 
cases,  we  have  noticed  those  cases  under  a  separate  head;  con- 
ceiving that  plan  to  be  more  perspicuous,  than  introducing  them 
incidentally  in  treating  of  that  part  of  the  subject  which  regards  the 
moaem  method  of  carrjring  on  the  action. 

/Having,  therefore^  concisely  stated  the  general  principle  and 
practice  of  this  action,  and  enumerated  the  cases  in  which,  and  the 
things  for  what,  it  lies,  we  proceed  more  particularly  to  consider 
the  present  practice  in  common,  and  indeed  with  the  exception 
mentioned,  in  all  cases. 

Tnhe  cases  that  more  immediately  apply  to  the  subject  of  this 
work,  are  those  in  which  a  landlord  is  compelled  to  have  recourse 
to  this  remedy  in  consequence  of 

■ 

1st.  His  tenant  holding  over  without  his  permission  and  against 
his  consent  after  the  term  has  expired  by  effluxion  of  time :  for  a 
man  may  come  in  by  rightful  possession  and  yet  hold  over  ad- 
versely without  a  title,  and  if  he  does,  such  holding  over,  under 
circumstances,  will  be  equivalent  to  an  actual  ouster,  (c) 

2dly.  His  tenant  determining  the  lease  by  non-payment  of  rent, 
or  non-performance  of  covenants,  where  a  right  of  re-entry  and  fof- 
feiture  are  conditioned  on  the  breach  of  them.  ' 

(a)  Neale  d.  Lerouz  r.  Ptrkiiir  1  Esp.  General  ▼.  BalioI-CoUege,  Oxford.  9 Mod. 

Kep^  229.  and  see  Doe  d«  W  inckley  v.  Pye,  411. 

Id.  366-  (r)  Doe  d.  Fishar  v.  Prosser,   Cowp. 

(6)  East  India  Comp.  r.  Vincent,  2  Atk.  217,  18. 
83.  Stiles  V.  Cowper,  3Aik  692.  Attorney- 
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lo  these  cases  the  modern  method'  of  proeeeding  prevails,  for  the 
nature  of  which  we  refer  the  reader  to  the  introductory  pait  of  this 
title. 

The  dedaration  in  Ejectment  is^xmsidered  as  the  first  process ;  (a) 
and  should  regularly  be  entitled  of  the  tenn  in  which  it  is  de- 
livered; or  if,  as  is  usual,  it  be  delivered  in  vacation  .of  the  pre- 
ceding term.  And  though  the  demise  be  laid  after  the  first  day  of 
that  term,  yet  the  defendant,  being  a  nominal  person  merely,  cannot 
take  advantage  of  the  objection ;  and  if  the  tenant  appear,  and 
apply  to  be  admitted  defendant  instead  of  the  casual  ejector,  he  is 
then  bound,  by  the  consent  rule,  to  accept  a  declaration  entitled 
of  a  subsequent  term,  which  obviates  the  objection,  (6)  * 

So  if  the  declaration  be  not  entitled  of  any  term,  the  omission  is 
immaterial ;  (e)  and  no  advantage  can  be  taken  of  its  being  entitled 
by  mistake  of  a  wrong  term,  provided  the  tenant  has  sufficient 
notice  given  him  to  appear,  (d) 

An  ejectment  being  a  local  action,  the  venue  must  be  laid  in  the 
county  in  which  the  premises  are  situate.  The  proceedings  being 
in  rem,  the  effect  of  the  judgment  cannot  be  had,  if  the  venue  he 
laid  in  a  wrong  place.  Possession  is  to  be  delivered  by.  the  dieriff 
of  the  county,  and  as  trials  in  England  are  in  particular  counties, 
the  officers  are  county  officers;  the  judgment,  therefore,  could  ftot 
operate  if  the  action  were  not  laid  in  the  proper  county,  (e) 

The  declaration  should  describe  the  premises  with  sufficient 
accuracy  ;  but  it  is  not  necessary  to  aver  that  the  premises  are  in  a 
parish.  If  they  are  described  as  being  in  the  parish  of  A,  and  JB, 
the  Court  will  construe  it  to  mean  part  in  the  parish  of  A,  and  part 
in  B.J  B.  being  the  name  of  a  parish.  (/)  Where,  however,  in 
ejectment  for  a  house  in  the  parish  of  St.  Peter  in  the  ward  of  Cheap, 
the  defendant  proved  it  to  be  in  the  ward  of  Farringdon  within^ 
and  that  no  part  of  the  parish  of  Saint  Peter  was  in  the  ward  of 
Cheap,  the  plaintiff*  was  nonsuited,  {g) 

(a)  Rex  V.  Unitt,  1  Str.  567.   2  Oromp.    Barnes,  186. 

174.  Run.  Eject.  2  Kd.  177.  Ad.  Eject.    %  («)  Anon.   6    Mod.   Sf9.    Moety*   V. 

Ed.  206.  FabrigRS,  Cowp.  161.  176. 

(b)  Ran.  Eject.  2  Ed.  239,    40.    Ad.  {J)  Goodtitle  d.  Bremrtdg^  ▼.  Wtdtdr, 
Eject.  2  Ed.  181-2.  4  Tmiiit.  671.  but  see  Goodtitle  d;  Finest 

(r)  Goodtitle  d.  Price  ▼•  Badtitle,  H.     v.  Lammiman,  6  Esp.  Rep.  128.  2  Ct]^>b. 
58  Geo.  3.  K.  B.  2  Tidd  Pr.  1204.  274.  S.  C.  -   ' 

(f/)  Anon.  2  Chit.  Rep.  172-3.  but  see        {g)  Bodiy  ▼.  Smith,  1  Str;  5^; 
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bf  e^eetnent^  die  premiiss  hmg  faiid  to  he  iii'f\ipii*i— ,  aid 
piwad  to  be  in  Famham  Sagaly  w  not  a  fatal  wumoe^  unkK  il 
bt'ahown  that  there  are  two  Famhama.ia)  But  m  a  rabseqaeat 
oeee  irliea  Ae  preauiga  weve  dctoribed  ae  ia  tbeparUiaf  WeaOmnf^ 
and  it  being  proved  that  there  were  two  pariAwi  of  WeaAmrj^f  tia. 
fI'Mftifrir  am  Ttym,  and  ITefltttiry  oti  Smam :  it  was  held  not  to 
be  a  varianeer  (d) 

The  form  of  the  dedantion  varies,  as  the  action  b  otaameooed 
by  crigmal  wrU,  or  by  bilL 

In  the  Kingfs  Bench,  ejectments  are  most  usually  oommeaeed  by 
ordinal  writ,  to  prevent  the  delay  arising  horn  bringing  writs  of 
effbr  in  the  Exdiequer  Chamber ;  (c)  but  they  may  be  also^  and 
are  nmetinies,  commenced  by  bill. 

In  die  Common  Pleas  they  are  always  commenced  by  original 
writ ;  and  in  die  Exchequer  of  Pleas,  by  bill. 

The  declaration  by  original  in  the  Eing'*s  Bench,  begins  by 
stating*  that  the  casual  ejector  was  attached  to  answer,  &c ;  but 
when  it  began  with  a  recital,  that  the  tenant  was  attached  to  answer, 
fco.  and  then  went  on  and  used  the  name  of  the  casual  qector 
throughout  the  rest  of  the  declaration,  a  rule  tor  judgment  wns 
granted  against  the  latter.  The  learned  judge,  however,  who 
grsnted  it,  suggested  to  the  counsel,  that  it  might  be  adviseable  to 
amend ;  for  though,  if  the  tenant  did  not  appear,  this  would  be 
immaterial,  yet  if  he  did,  he  might  set  aside  the  proceedings,  (d) 

The  declaration  in  ejectment  is  founded  on  one  or  more  demises, 
real  or  supposed.  In  the  case  of  a  vacant  possession,  the  demise  is 
real,  but  in  other  cases,  it  is  merely  fictitious ;  and  the  declari^ion 
supposes  that  the  claimant,  who  is  called  the  lessor  of  the  plaintiff, 
demised  the  premises  to  the  plaintiff,  who  is  a  mere  nominal  person, 
•for  a  certain  term  of  years  ;  by  virtue  of  which  demise,  the  plaintiff 
entered  and  continued  in  possession  till  ejected  by  the  defendant, 
who  is  also  a  nominal  person,  and  called  the  casual  ejector. 

The  demise  or  demises  in  ejectment  must  be  laid  on  some  day 
after,  or  on  the  very  day,  the  right  of  entry  accrued,  (e) 

For  when  possession  had  been  demanded  on  the  5th  of  October, 

(«)  Doe  d.  ToUet  v.  Salter,  13  East,  9.  (c)  Ruii.  Eject.  2  EdL  235,  &c. 

(h)  Doe  d.  James  v.  Harris,  5  Maule  &  (d)  Anon.  1  Chit.  Hep.  573.  a.  2  Chit. 

M.  3f  (>.  and  see  Doe  d.  Gunaon  v.  Weloh,  Rep.  173-4.  S.  C. 

4,  Camph.  ^64,  (0  Bui.  Ni.  Pri.  105.  2  WUs.  274. 
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aC'tdie  dBfenda&t^  who  had  been  tenant  at  will  to  the  lessor  o£  tfie 
piaintiff^  and  an^  ejectment  was  brou^it)  and  the  demiie  was  laid  <mi 
theiat  flf  October^  it  was  ^judged  that  the  plamliff  eould  not  re* 
oaf«v  Ad  tenancy  not  having  been  determined  until  after  the  day 
of- the  demise  in  the  declaration,  (a) 

In  -qcotnient  on  the  demise  of  an  heir  by  deso^t^  the  demise  was 
laid  on  the  day  the  ancestor  died,  and  held  well  enough  after  Yer* 
diot;'fbr'as  to  the  fraction  of  a  day,  a  fiction  of  law  may  heal,  but 
shall  not  hurt.  (6) 

Where  a  tenancy  of  glebe  lands  expired  on  December  S5M,  and 
dm  j€tnmary  nth  following  a  sequestration  was  read  in  the  church ; 
the  reelor  was  allowed  to  recover  in  an  ejectment  lajring  the  demise 
between  the  2Bth  of  December  and  nth  of  January,  although  no 
wtit  of  possession  could  issue ;  for  at  the  time  of  the  demise  he  had 
the  legal  title,  {c) 

-When  an  entry  is  necessary  to  avoid  a  fine,  the  demise  must  be 
UAd  afiter  such  entry,  {d) 

If  the  ejectment  be  brought  on  a  proviso  of  re-entry  in  a  lease  for 
iMiijpayment  of  rent,  within  a  limited  time,  the  demise  must  be 
faM  after  that  time  has  expired,  (e) 

'  '<  Wh«i  several  persons  have  distinct  interests  in  the  premises,  there 
should  be  several  demises :  (/)  and  if  the  lessors  of  the  plaintiff 
diiBi  BA  tenants  in  common,  there  should  be  a  separate  demise  by 
each-of  them.  (^) 

''  Where  the  lessors  of  the  plaintiff  are  joint-tenants,  or  coparceners, 
it  seems,  they  may  either  join  in  one  demise,  or  lay  several  demises 
at  their  election.  (A) 

r -Tf  fiwr  tenants  in  common  jointly  demise  from  year  to  year,  such 
of  them  as  give  notice  to  quit  may  recover  their  several  moieties  in 
^^^btttient,  on  their  several  demises,  (i) 

■(•J  Goodtitle  d.  GaHawaj  v.  Herbert,  4  (/)  Fisher  v.  Huphea,  3  Str.  908, 

Dsrnf.  &  Ea«t,  6S0.  {g)  Mantle  v.  WaUington,  Cro.  Jae.  166. 

(J»)  Roe  d.  Wrangham  v.  Heraey,  3  Wils.  Heatherley  d.  Worthington  v,  Weston,  2 

tt4.  Wils.  232.  and  see  Doe  d.  Bryant  v.  Wip- 

{e)  Doe  d.  Morgan  ▼•  Black,  3  Campb.  pell,  1  Esp.  Rep,  360. 

4i7,  {h)  Morres  v.  Barry,  2  Str.  1181,    Roe 

(d)  Beirington  v.  Parkhurst,  2  Str.  1086.  d.  Raper  v.  Lonsdale,  12  East,  39.  Doe  d. 

Parkhontv.  &nith.  Willes,  327.  Berring-  Marsack  v.  Read,  Id.  57.  61.  but  see  Chal- 

ton  d.  Dormer  v.  Parkhurst,  Andr.  125.  loner  v.  Da  vies,  1  Ld.  Raym.  404,  Boner 

13  East,  4B9.  S.  C    Compere  v.  Hicks,  7  v.  Juner,  Id.  726.  2  Wils.  232. 

Dfunf.  &  East,  727.  (t)  Doe  d. Whayman  t. Chaplin.  3  Taunt, 

(«)  2  Tidd  Pr.  1205.  120. 
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'jiiSRieplBiatiff  in  ejectmeot,  under  the  neftnid  demisei  of  two,  may, 
lAlirtiotiGe  to  quit,  recover  the  pdaseMidi  of'  prenmeff  held  by  the 
drfwidunt  —  tenant  from  yettt  to  year,  uponr  evklenee  that  die  oon- 
mon  agent  of  the  two  had  received  the  rent  from  die  tenant,  which 
waa  stated  in  the  receipts  to  be  due  to  the  two  Icsbotb  ;  even  aMnm- 
ing^auch  receipts  to  be  evidence  of  a  jcHnt-tenancy ;  for  a  several 
demise  severs  a  joint-tenancy :  and  suf^posing  the  contract  with  the 
lanaiit  to  have  been  entire,  no  objection  lies  on  that  acooont  to 
the  plaintiflrs  recovery  in  this  case,  as  he  had  the  whole  'title  in 
fans,  (a) 

,  rim  qectment  brought  npon  the  joint  demise  of  several  tmstees  of 
a  charity,  it  is  not  enough  for  the  defendant,  who  had  paid  cne 
antire  rent  to  the  common  clerk  of  the  trustees,  to  show  thut  the 
trustees  were  appointed  at  different  times,  as  evidence  that  they 
Urcre  tenants  in  common :  for  as  against  their  tenant,  his  payment 
af  the  endre  rent  to  the  common  agent  of  all,  is,  at  idl  events,  suffi- 
cient to  support  die  joint  demise,  widiout  making  it  necessaty  for 
them  to  show  their  title  more  precisely.  (6) 

In  the  King^s  Bench,  if  a  person  be  named  in  a  dechumdon  in 
sftntnirnt,  as  one  of  the  lessors  of  the  plaindif,  without  his  audio- 
vity,  he  hiay  move  die  court,  before  appearance,  to  have  his  name 
struck  out  of  the  declaration,  (c)  and  even  a  verdict  in  ejectment, 
CO  a  supposed  demise  by  a  party  without  his  authority  has  been 
set  aside,  (d) 

But  the  court  of  Common  Pleas  would  not,  at  the  instance  of  the 
defendant  in  ejectment,  interfere  against  a  plaintiff,  who  had  laid  a 
demise  by  the  assignees  of  a  bankrupt  without  their  permission, 
thry  having  given  up  the  property  to  the  bankrupt,  and  the  plains 
tiff>  claiming  under  him.  (e) 

The  declaration  should  state  the  ejectment  by  the  defendant  to 
hMve  been  done  subsequent  to  the  date  of  the  supposed  lease  made 
to  him  by  the  lessor  of  the  plaintiff;  for  otherwise  the  ejectment, 
which  is  the  injury  complained  of,  would  precede  the  dme  at  which 
the  plaintiff's  title  accrued,  so  that  there  could  be  no  cause  of  ac- 
tioii« 

(a)  Doe  d.  Marsftck  v.  Read.    12  Kast's  Rep.  171. 
R.  57.  (</)  Doe  d.  Hammelt  r.  Fillis,  Id.  170. 

(^)  Doe  d.  Clarke  ▼.  Grant,  Ibid.  921.  {e)  Doo  d.  Vine  ▼.  Figgins,  3  Tauuu 

(f)  Doo  d.  Shepherd  v.  Roe.  f  Chit.  4-10. 
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t  iButthough  -sueh  be  the:  pcop^  fc«m  of  declaring,"  yet.  this  b^ing 
ajctitioua  acti<n;i,  it  is  not  fatal  if  laid  otherwise;  £or  in  icases^that 
huve  occurred  where  the  ejectment  was  laid  prior  in  point  of  time 
to. the  demise^  yet  the  court  held  it  good,  (a) 

When  there  are  several  demises  laid  on  the  same  day,  it  is  usual 
talay  only  one  entry  and  ouster,  but  otherwise  there  should  be  as 
nanny,  entries  and  ousters  as  there  are  demises. 

The  declaration  should  also  state,  as  has  been  before  observed, 
bpth  the  quantity  and  the  nature  of  the  land  to  be  recovered. 

In  like  manner,  where  the  ejectment,  was  for  five  closes  of  arable 
and  meadow,  called  ,  containing  twenty  acres  in  Z>.  upon  tiot 

guilty  pleaded,  and  verdict  for  the  plaintiff,  judgment  was  arrested, 
because  it  was  not  shewn  how  much  there  was  of  one,  and  how 
nuich  of  the  other,  {h) 

,.,  But  the  plaintiff  need  not  declare  for  the  exact  quantity  wliich 
ht  has  a  right  to  recover,  for  he  may  declare  for  any  larger 
quantity,  as  '^  one  thousand  acres  of  pasture,^  '*  one  thousand  acres 
of  arable,'"  &c.  and  he  shall  recover  according  to  the  quantity^  to 
vhich  he  proves  title. 

*  iTherefbre,  where  the  plaintiff  declared  in  ejectment  of  one  hun- 
died  acres  of  land,  and  shewed  his  lease  in  evidence  only  for  forty 
•OFCs;  and  it  was  said  that  he  had  failed  of  his  lease,  for  there  was 
1IQ06  audi  aa  that  of  which  he  counted ;  yet  it  was  ruled  to  be  good 
for  BO  much  as  was  comprised  in  the  lease,  and  that  for  the  residue, 
ike  jury  might  find  the  defendant  not  guilty,  (c) 

SOf  if  the  plaintiff  prove  a  title  but  to  a  moiety  of  that  for  which 
b^^dedarea,  he  shall  only  recover  such  half:  as  where  he  declared 
SatM  JuHise,  and  proof  went  to  show  that  only  part  of  it  was'  built 
on  the  plaintiff^s  land  by  encroachment,  he  recovered  so  much  as 
WBSibuilt  on  his  land,  (d) 

I  But  though  part  may  be  recovered  on  a  demand  for  the  whole, 
tlir  peverse  will  not  hold ;  for  if  the  plaintiff  prove  more  than  he 
has  declared  for  he  shall  not  recover  it,  for  he  can  recover  no  more 
than  he  goes  for  in  his  declaration,  (e) 

But  as  to  the  plaintiff's  title,  he  shall  recover  according  to  what 


(•)  Adams  ▼.  Goose,  Cro.  Jbc.  96. 
(b}  Knight  ▼.  Syms,  1  Sulk.  254. 
(r)  Guj  V.  Rand.  Cro.  Eliz.  13. 


(d)  Goodwin  v.  Blackman,  3  Lev.  334. 
(«)  Danu.  d.  Burges  r,  Purvia»  t  Burr. 
327-330. 
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ilintlly  ]i»  though  he  declare  for  a  hmger  term  dum  he  has  a  light 
tojDeeofver. 

Therefore^  where  the  leaae  declared  upon  was  horn  the  25th  cf 
March  1765  for  seven  years,  the  plaintiflP  proTed  tiiat  /.  S.  was 
seised,  and  that  by  indenture  in  176S  he  demised  the  prcBuses  in 
question  to  Z>.  for  seren  years,  to  oommenoe  at  Midsummer  176S, 
and  that  in  1764  D.  assigned  the  reaidue  of  the  term  then  nnexpiied 
to  C&rruihen*  It  was  infiisted  for  the  defiendant,  that  though  in 
ejectment  the  lease  is  fictitious,  yet  the  plaintiff  must  declare  on 
such  a  lease  as  suits  with  the  title  of  his  lessor ;  here  if  he  recover 
at  ally  he  must  recover  a  term  which  is  of  two  yean  longer  duratioD 
than  his  titie.  But  per  Jjord  MamfieU  there  is  nothing  in  the  ob^* 
jeetion,  for  if  the  lessor  have  a  title,  though  but  for  a  week,  he 
ought  to  recover ;  for  the  true  question  in  ejectment  is,  who  has  tiie 
possessory  ri^t — Suppose  a  person  has  an  interest  for  three  years 
ob1j9  atid  should  make  a  lease  for  five  years,  it  would  be  good  fen* 
the  three  years,  (a) 

.  A  dedaratioa  in  ejectment  contained  two  demises  by  two  different 
lessors  of  two  distinct  undivided  thirds;  judgmoit  was  given  againet 
the  plaintiff  to  recover  his  said  terms.  On  error  it  appeared  ftom 
the  £Msts  stated  on  a  bill  of  exceptions  to  the  judge's  directions  on  a 
point  of  law,  that  the  ejectment  respected  only  one  undivided 
diird :  held  well  enough  on  this  record,  where  the  point  w«s  €nly 
raided  by  bill  of  exceptions.  Semble  that  it  would  have  been  well 
even  in  a  special  verdict  (6) 

It  was  formerly  holden  that  the  declaration  in  ejectment  could 
not  be  amended,  before  appearance ;  and  afterwards  the  rule  was 
that  it  could  cmly  be  amended  in  fdrm  not  in  the  d^nise,  (c)  or  other 
matter  of  substance ;  for  the  declaration  being  considered  as  the 
first  process,  there  was  nothing  preceding  it,  to  warrant  an  omeiid-. 

QMAt. 

A  more  liberal  principle  however  has  since  been  adopted ;  an 
ejectment  being  considered  as  a  fictitious  mode  of  proceding,  for  the 
trial  of  possessing  titles,  and  open  to  every  equitable  regulation  for 
expediting  the  true  justice  of  the  case ;  {d)  and  hence  it  is  now 

(a)  Bedford  v.  Dendein.  Sit.  at  Midx.  (c)  Puliston  r.  Warburton  and  othen, 

after  t.  T.  5  G.  3.  BuH.  N.  P.  106.  Carth.  401,  1  Salk.  48.  5  Mod.  332,  S.  C, 

(6)  Rowe  y.  Power,  3  Bos.  and  Pull.  N.  {d)  Roe  d.  Lee  ?.  Ellis,  2  Blac.  Rep- 

R.  f .  940-41,  Vicars  v.  Uajdon,  Cowp.  841. 
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settled,  diat  the  declaration  in  ejectment  may  be  amended  in  the 
day  of  the  demise,  (a)  &c.  And  it  has  become  the  practice  to  per* 
mit  tke  plaintiff  to  add  a  new  demise,  when  founded  on  the  same 
titky  as  by  ^mortgagee,  or  trustee  of  a  term  to  attend  the  inheri- 
taiioe^  fce.  though  not  on  a  different  title.  (6) 

In  a  late  case,  (c)  the  plaintiff  in  ejectment  was  permitted  to 
amend  his  declaration  on  payment  of  costs,  by  adding  a  new  count 
on  another  demise,  after  three  terms  had  elapsed,  and  the  roll  had 
been  made  up  and  carried  in. 

So  a  declaration  in  ejectment  has  been  amended  in  the  description 
of  die  pr^nises,  by  leaving  out  the  word  ^^  tenements  ^  after  judg- 
maiit  and  a  writ  of  error  brought  (d)  And  when  the  notice  to  appear 
at  the  bottom  of  the  declaration,  was  of  a  wrong  term,  the  court 
piinilted  it  to  be  amended,  (e) 

The  declaration  in  ejectment  could  not  fwmerly  have  been 
amended  by  enlarging  the  term  without  consent,  (/)  but  afterwards 
it  was  allowed  to  be  amended  in  this  respect  without  any  consent : 
(y)  and  when  the  term  had  expired  several  years  before  the  eject- 
ment was  brought,  it  was  enlarged  upon  payment  of  costs,  though 
the  issue  was  made  up,  a  special  jury  struck,  and  the  cause  gone 
down  to  trial  before  the  mistake  was  discovered ;  the  court  consider* 
ipig  that  it  was  a  mere  mistake  in  the  declaration,  and  ought  to  be 
amended  by  the  writ,  which  speaks  of  a  tarm  not  yet  expired.  (A) 

:  Xd  a  subsequent  case,  (i)  an  enlargement  of  the  term  was  per- 
mitted, where  a  judgment  in  ejectment  in  Ireland  had  been  affirmed, 
on  a  writ  of  exnx  in  the  King^s  Bench  in  England ;  but  from 
"^eiucious  delays,  the  term  in  the  declaration  had  expired,  before  the 
lespKHT  <if  the  plaintiff  could  obtain  possession.  But  where  the 
I^fnor  of  the  plaintiff  had  neglected  to  sue  out  a  writ  of  possession 
fqf  JDore  than  twenty  years  after  the  recovery  in  ejectment,  and  in 
the  mean  time  there  had  been  several  changes  of  the  property  and 

• 

1^)  Poe  d.  Hardman  t.  Pilkington,  4  East,  469. 

Bor*  f447.  Doe  d.  RendaU,  1  Chit.  Rep.  (J)  S  Tidd's  Pr.  1306. 

5W*iii  nodi.  (g)  Oats  ▼.  Shedherd,  2  Str.  ItTf. 

/(*);  t  Tiad'a  Fr.  1206.  [h)  Roe  d.  Lee  ▼.  EUia,  t  Blac.  Rep. 

(e)  Poe  d.  Beaumont  ▼.   Annitage,    2  940. 

OkSt,  Rep.  302, 1  Dowl.  &  Rjl.  173.  S.  C.  (i)  Vicars  v.  Hajdon,  Cowp.  841,  and 

(4)  Doe  ▼.  Rendell,  1  Chit.  Rep.  537,  see  Peaceable  d.  Undev.  Watson,  4 Taunt. 

in  mtU,  mtd  see  Ad.  EjecL  2  Ed.  25.  16.  Doe  v.  Rendell,  1  Chit.  Rep.  535-6. 

(c)  Doe  d.  Baas  t.  Roe,  7  Dumf.  and  (a)  Ad.  Eject.  2  Ed.  200. 
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poiociBJon,  the  Court  of  King's  Bench  refused  to  grant  a  rule  lor 
en)«rging  the  term  which  had  expired,  (a) 

And  where  a  party  had  been  prevented  from  suing  out  execution 
in  ejectment,  by  an  injunctum  in  Chancery,  which  fx>ntinued  in 
force  for  many  years,  during  which  the  term  in  the  dedaiatioB  in 
cgectm^it  expired,  the  court  would  not  permit  it  to  be  enlarged, 
unless  it  were  quite  clear  that  the  amendment  woiild  -work  no  ia- 
justice  to  the  opposite  party.  (6) 

In  one  case,  (e)  where  in  the  declaration  deUvered  to  the  tenant 
in  possession,  the  said  '*'James'^  instead  of  the  said  ^^John  ^  was 
said  to  enter  by  virtue  of  the  demise,  the  court  refused  to  amend 
it,  for  they  considered  it  as  process ;  and  Wright  J.  dted  a  case 
in  which  the  premises  were  laid  to  be  in  ^^  Twickenham  or  Islo- 
worth,  or  one  of  them,^  and  the  court  refused  to  let  the  plaintiff 
amend  by  striking  out  the  disjunctive  words,  but  it  seems  that 
amendments  have  since  been  permitted,  both  in  the  parcels  and  the 
names,  (of) 

And  in  a  late  case,  (e)  where  after  issue  joined,  a  summons  was 
taken  out  to  shew  cause  why  the  declaration  and  issue  should  not 
be  amended,  upon  payment  of  costs,  by  altering  the  paririi  from 
the  parish  of  ^  G,  to  the  parish  of  St  John  in  C"  the  judge  per- 
mitted the  amendment,  and  refused  to  allow  the  party  to  {^ead  de 
nono,  notwithstanding  the  case  of  Goodtitle  v.  Meymott. 


Of  the  Notice  to  appear,  8gc. 

Notice  should  be  given  at  the  foot  of  the  declaration  by  the 
casual  ejector  for  the  tenant  to  appear,  and  be  made  defendant  in 
his  stead. 

In  ordinary  cases,  the  notice  to  appear  should  regularly  be  sub- 
scribed with  the  name  of  the  casual  ejector :  but  where  it  was 
subscribed  with  the  name  of  the  nominal  plaintiff,  instead  of  the 
casual  ejector,  the  Court  of  King'^s  Bench  refused  to  set  aside  the 
proceedings.  (^) 

(o)  Doe    V.  Rendell,  2  Bam.  &  Aid.  («)  Doe  d.    O'Connell    v.   Porch,   Ad. 

773,  1  Chit.  Rep.  535.  S.  C.  Eject.  2  Ed.  201. 

(6)  Bradney  v.  Haselden,  1  Bam.  and  (J^  2  Str.  1211. 

Cres.  121,  2  Dowl.  &  Ryl.  227.  S.  C.  (g)  Hazelwood  d.  Price  v.  Thatcher,  3 

(f)  Goodtitle  v.  Meymott,  2  Str.  1211.  Dumf.&c  East,  351,  Peaceable  r.  Trouhle- 

(d)  2  Sel.  Pr.  143.  some,  Barnes,  172.  contra. 
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At  The  notioe  should  be  directed  to  die  tenant  in  powcMion  by 
name ;  (a)   a  notice  directed  to  the  personal  representatives  of  a 
^deewaed  tenant  having  been  deemed  insufficient.  (6) 
A  .  The  okrisiian  and  sfimame  of  the  tenant  in  possession  are  also 
.  finally  prefixed  to  the  notice ;  (c)  but  where  a  part  of  the  christian 
4UHne  was  abbreviated,  as  where  it  was  written  John  B.  Jones, 
jbfltead  of  John  Benjamin  Jones,  the  notice  was  deemed  suf- 
ficient, (d) 

.^   If  there  be  eeeeral  tenants,  it  is  usual  to  prefix  all  their  names 
■  to  the.  notice;  although  it  does  not  seem  to  be  necessary  to  prefix 
jBore  than  the  name  of  the  individual  tenant,  upon  whom  each 
fMrdeukr  declaration  is  served,  (e) 

••.  And  in  the  Common  Pleas,  where  several  tenants  had  been  duly 
:. served  with  copies  of  the  declaration,  judgment  was  allowed  to  be 
.entered  against  the  casual  ejector ;  although  the  notice,  at  the  foot 
«f  the  declaration,  was  not  addressed  to  any  or  either  of  such 
tenants.  (/) 
t .     The  notice  should  require  the  tenant  or  tenants  in  possession  to 
.  MsppeBTy  on  the  first  day  in  full  term,  (not  the  essoin  day,)  {g)  or 
osritfain  the  first  four  days  of  the  next  term,  in  London  or  Middlesea ; 
4ri&  any  other  county,  in  the  term  next  after  the  delivery  of  the 
dtdamtiff"  (A)    And  since  the  late  rule,  (i)  by  which  ^'  in  all 
country  ejectments,  served  before  the  essoin  day  of  Michaelmas 
or  Easter  term,  the  time  for  the  appearance  of  the  tenant  in  pos- 
session, shall  be  within /owr  days  after  the  end  of  such  Michaelmas 
Oft  Easter  term,  and  shall  not  be  postponed  till  the  fourth  day  after 
the  end  of  Hilary  or  Trinity  terms  following,^'  the  notice  in  all 
country  ejectments  in  the  Eing^s  Bench  and  Common  Pleas,  should 
be'  to  appear  in  the  term  next  after  the  delivery  of  the  declaration, 
whether  it  be  an  issuable  term  or  not.  {k) 

Where  the  notice,  however,  in  a  town  cause,  was  to  appear,  not 
the  first  day,  but  in  the  beginning  of  the  next  term,  the  Court 


■(«)  Ikied. T.B«dtitle,l  Chit.  Rep*  (c)  Roe   d.  Buriton  v.  Roe,  7.  Dnmf. 

tl5.  (••)  Ad.  Eject.  2  Ed.  203.  &  East,  477. 

(^)  Doe  d.  St.  Bfirgaret's  Hospital  v.  (/)  Doed.PeanoiiT.Roe,5.Moore,73. 

jioe,  1.  Moon,  llS.  tnd  see  Doe  d.  At-  {g)  Holdfast  ▼.  Freeman,  2  Str.  1049. 

kin*  V  Koe,  2  Chit.  Rep.  179.  {h)  2  Tidd's  Pr.  1208. 

fe)  Dm  d.  — —  ▼.  Roe,  1.  Chit«  Rep.  (t)  R.  £.  2  Geo.  IV,  4  Barn,  be  Aid. 


5^9. 


5.19.  K.  B.  2  Brod.  &  Bing.  705.  C.  P. 
(d)  Id.(<i.)     *  (fc)  2  Tidd's  Pr.  1208. 


V  V 
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granted  a  rule  for  judfpnent.  (a)  And  where  the  notice,  by 
reference  to  die  title  of  the  declaration^  is  to  appear  in^  a  immg 
term,  tliis  does  not  seem  to  be  material,  prorided  the  notice  be 
^propaAj  dated,  (6)  or  the  tenant  has  been  apprised  of  the 
mistake,  (c) 

In  the  King's  Bench,  bj  bitty  the  notice  should  require  the 
tenant  to  appear  in  hi?  Majesty's  Court  of  King's  Bench  at  WeH^ 
mbuter^  where  the  dourt  is  holden,  or  by  ariginalj  wheresoever 
his  Majesty  shall  then  be  in  England:  but  where  the  notice  by 
original^  was  not  to  appear  wheresoever^  &c.,  but  at  Westminster^ 
as  in  proceedings  by  ftitf,  it  was  deemed  suiBcient  {d) 

In  the  Common  Pleas  the  notice  is  to  appear  in  Ms  Majesty's 
Court  of  Common  Bench ;  and  in  the  Exchequer,  in  the  OflSce 
of  Pleas  of  his  Majesty's  Court  of  Exchequer,  at  Weetmmeter. 


Of  the  service  of  the  Declaration. 

The  declaration  in  ejectment  must  be  delivered  before  the  essoin 
diiy  of  the  term,  in  which  the  notice  is  given  to  ajqpear ;  otherwise 
the  plaintiff  cannot  have  judgment  till  the  next  term,  (e)  And,  in  a 
late  case,  where  the  service  of  the  declaration  was  before  the  essoin 
day,  but  the  explanation  of  it  to  the  tenant  in  possession  did  not 
take  place  till  after,  the  court  held  that  the  lessor  of  the  jdaintiff 
was  not  entitled  to  judgment.  (/)  It  has  been  doubted  whether 
a  declaration  in  ejectment,  being  in  the  nature  of  process,  can  be 
served  on  a  Sunday :  (g)  but  where  the  tenant  in  possession  ac- 
knowledged on  a  Sunday  the  receipt  of  the  declaration,  which 
before  the  essoin  day  had  been  delivered  to  his  daughter,  who  was 
made  acquainted  with  its  contents,  this  was  holden  to  be  sufficient 
service.  (A) 

Where  a  declaration  in  ejectment  was  left  at  the  house  of  the 


(a)  Thredder  ▼.  Tram,  Barnw,  175.  (/)  Do«  ▼.  Roe,  1  Dowl.  £c  RjrL  563. 

(fr)  Anon.  S  ChiU  Rep.  171-2.  {g)  3  Tidd's  Pr.  1210. 

(e)  Ibid.  {h)  Goodtiae  r.  Thrustout  Btrnes,  IBS, 
(d)  Doed.  TkottftST.  Boe,  2  CHt.  Rep.  but  see  Mor^  v.  JohsMm.  1  H.BUc628. 

171,  Goodtitle  d.  Mortimer  v.  Nodtle,  2  Dpvd« 

(f)  Roe  d.  Biid  v.  Doe,  Beraee,  172,  5.  &  Rjl,  232.  2  Tidd*s  Ft.  1210. 
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tenant  in  possession  on  Saturday,  and  the  tenant  afterwards  ac- 
knowledged that  he  received  it  on  the  following  Sunday,  which 
was  before  the  essoin  day :  held  that  this  was  not  good  service,  (a) 

The  declaration  in  ejectment  should  be  personally  served,  by 
delivering  a  true  copy  of  it,  and  of  the  notice  or  notices  thereunder 
written,  to  the  tenant  in  possession,  or  his  wife,  and  at  the  same 
time  reading  over  the  notices,  and  explaining  the  intent  and  maul- 
ing of  such  service ;  or  by  acquainting  them  generally  with  the 
intent  and  meaning  of  the  declaration  and  notices,  {b ) 

And  where  the  declaration  was  not  read  over  and  explained  to 
the  tenant  in  possession,  on  whom  it  was  served,  but  who  sub- 
■equently  acknowledged  that  he  had  received  it,  and  knew  what  it 
was,  this  was  deemed  sufficiait.  (e) 

The  tenant  himself  may  be  served  any  where :  (d)  but  service 
on  the  wife  should  regularly  be  on  the  premises,  or  at  her  husband'^s 
dwelling  house ;  (e)  or,  if  elsewhere,  it  should  appear  that  she  and 
her  husband  were  living  together  as  man  and  wife.  (/) 

And  where  the  service  was  upon  the  wife  of  tenant,  who  had 
left  the  kingdom  to  settle  abroad,  and  did  not  intend  to  return,  the 
court  granted  a  rule  for  judgment  against  the  casual  ejector,  (g) 

Where  there  are  several  tenants  in  possession  of  different  parts 
of  the  premises,  a  copy  of  the  declaration  must  be  served  on  each 
of  them,  to  entitle  lessor  of  the  plaintiff  to  a  rule  for  judgment 
against  the  casual  ejector  for  the  whole :  (Ji)  and  it  seems,  that 
when  a  house  is  let  out  in  lodgings,  a  copy  of  the  declaration 
iiioiild  be  served  on  each  lodger,  (i) 

But  idiere  several  persons  are  in  possession  of  the  same  premises, 
aa  joiat-tenants,  &c.  service  on  one  of  them  seems  to  be  good 
aerrioe  on  all,  so  as  to  entitle  the  plaintiff  to  a  nile  absolute  for 

(•)  Do9  T.  Roe,  5  B.&  C.  764.  Bos.  &  PuL  5  Jenny  d.  Preston  v.  Cntts, 

(ft)  S  Tidd's  Pr.  1210.  1  New  Rep.  C.  P.  308.  Doe  d.  Simmons 

(e)  Doe  d.  Thompson  ▼.  Roe,  2  Chit.  v.  Roe,  1  Chit.  Rep.  i>28.  (a.)  Goodtitle 

Ri^  186.  AaoB.  Id.  184.  d. y.  Badtitle,  Id.  500,  in  notis. 

(/)  Seirege  ▼.  Dent, «  Str.  1064.  and  see        (/)  Goodtitle  d. v.  Badtitle,  1  Chit. 

JooM  d.  Griifiths  r.  Misrsh,  4  Dumf.  &  Rep.  500,  in  notis.     Right  d.  Bomsall  y. 

£MI;'4«4.  Wrong:,  2  Dowl.  &c  Rjl,  84. 

(«)Tidi'sAp.  Ch.zlyi.$31.ftndBeeDoe  {g)  Doe  y.  Roe,  1  Dowl. &  Rjl.  514. 

d.)foAttdY.BmjlitB,6Diimr.&£a8t,765,  (h)  Doe d.  Bromlej y.  Roe,  1  Chit.  Rep. 

Goodrigfat  d.  Waddington  y.  Thrastout,  2  141.  and  tee  Doe  d.  Elwood  y.  Roe,  J 

BL  R^.  800.  Smith  d.  Stomrton  y.  Htmt.  Moore,  578. 

1  iL  BL  644,  Doe  d.  Baddam  v.  Roe.  2  (t)  2Tidd'sPr.l210. 

r  r2 
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judgment  agiunst  the  casual  ejector ;  (a)  though  the  practice  of  the 
King's  Bench  in  such  case  formerly  was,  to  grant  a  rule  to  shew 
cause,  why  service  on  one  of  the  tenants  should  not  be  deemed 
good  service  on  all  of  them.  (6) 

But  service  on  the  wife  of  one  of  two  tenants  in  possession  will 
not  bmd  the  co-tenant,  (c) 

And  where  there  were  ttree  defendants,  who  held  .severally,  and 
the  service  was  perfect  as  to  two  of  them,  but  imperfect  to  the 
other,  the  court  granted  a  rule  absolute  for  judgment  against  the 
hoo  only,  (d) 

When  the  tenant  or  his  wife  cannot  be  met  with,  a  copy  of  the 
declaration  and  notice  may  be  delivered  to  a  relation  or  servant  of 
the  tenant,  or  other  person,  on  the  premises,  to  whom  the  notice 
should  be  read  over  and  explained ;  (e)  and  if  the  tenant  afterwards 
acknowledge  the  receipt  of  the  declaration,  before^  the  essoin  day  of 
the  next  term,  it  will  be  deemed  good  service.  (/) 

But,  without  such  acknowledgment,  service  of  the  declaration  on 
a  reUtion  or  servant,  &c.  will  not  be  deemed  sufficient. .(/) 

:  And,  in  the  Common  Pleas,  the  mere  acknowledgment  of  the 
wife,  that  ahe  has  received  a  declaration  in  ejectment,  will  not,  it 
seems,  bind  the  husband,  (g) 

Where  the  defendant's  attorney,  however,  had  acknowledged  the 
receipt  of  the  declaration  from  his  client,  (A)  the  court  granted  a 
rule  to  shew  cause,  why  it  should  not  be  deemed  good  service. 

(a)  Doe  d.  Bromlej  v.  Roe,  1  Chit.  Hep.  Tliompson  v.  Roe,  Id.  186.   Anon,  t  Chit. 

141.    Doe  d.  Bailej  y.  Roe,  1  60s.*  and  Rep.  187-8.  K.  B.  Goodright  d.  Dale  of 

.PidL  S(S9.  -tnd  see  Jones  d.  Griffiths,   v.  Montague  v.  Wrong,  Barnes,  175.    Roe 

Marsh,  4.  DumiL  and  East,  464-5.    Doe  v.  ▼.  Doe,  Id.  176.    Doe  d.  Macdougal  t. 

WatHns.T  East,  551.  Roe,  4  Moore,  20  C.  P.    Doe  d.  Walker 

(fe)  Doe  d.  Field  v.  Roe,  2  Chit.  Rep.  y.  Roe,  1  Price,   399  Excheq.   but  see 

174.     Right  d.  —  V.  Wrong,  Id.  175.  Goodtitle  y.  Thrustout,  Barnes,  183.  Smith 

A^on.  Id.  176.  d.  Stourton  v.  Hurst,  1  H.  Blac.  644.  semb, 

(c)  Doe  y.  Godlin,  East.  T.  40.  G.  3.  contra. 

K.  B.  (^)  Goodtitle  d.  Read  y.Badtitle,  1  Bos. 

{d)  Doe  d.  Murphjr  y.  Moore,  t  Chit.  &  Pul.  384.    Doe  d.  James  y.  SUunton,  1 

R«P- 176.  Chit.  Rep.  121.  Id.  118.  (a.)  and  see  Doe 

(#)  Axion.  2  Chit.  Rep.  182.  d.  Halsey  v.  Roe,  id.  100.  (a.)  but  see  Cood- 

(/)  Anon.  1  Salk.  255.     Roe  d.  Ham-  title  v.  Thrustout,  Barnes,  183.     Smith  d. 

brook  V.  Doe,  14  East.  441,  and  see  Doe  Stourton,  y.  Hurst.  1  H.  Blac.  644.  iemb, 

d.  Halse^  y.  Roe,  1  Chit.  Rep.  100.    Doe  contra, 

d.  James  y.  SUunton,  Id.  118.  (a.)   Doed.  (h)  Anon.  2  Chit.  Rep.   187.    Doe  d. 

Tindale  v.  Roe,  2  Chit.  Rep.  180.     Right  TevereU  y,  Snee,  2  Dowl.  &  RyU  5. 
d.   Freeman  y.   Roe,   Id.   ibid.     Doe  d. 
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And  a  similar  rule  was  granted,  where  the  declaration  in  eject- 
ment was  served  upon  the  tenant  in  possession,  who  was  confined  to 
her  room,  and  cotdd  not  be  seen,  by  leaving  it  with  her  daughter, 
who  acknowledged,  the  day  before  the  essoin  day  of  the  term,  that 
she  had  read  over  the  declaration  to  her  mother,  to  whom  she 
explained  its  meaning,  (a) 

When  the  declaration  has  been  personally  served  on  and  ex- 
plained  to  the  tenant,  or  his  wife,  or  admitted  by  the  tenant  to 
have  come  into  his  possession,  before  the  essoin  day,  it  is  considered 
as  perfect  service.  (6) 

And  where  the  tenant  resides  abroad,  the  declaration  may  be 
served  on  his  wife,  (c) 

So,  where  it  appeared  that  the  tenant,  who  was  abroad,  carried 
on  his  business  by  an  agent,  residing  on  the  premises,  the  court 
held,  that  delivering  the  declaration  to  such  agent,  in  the  usual 
way,  and  also  fixing  it  on  the  premises,  was  sufficient,  (d) 

But  where  the  tenant  had  left  this  country,  and  resided  abroad, 
for  the  purpose  of  avoiding  his  creditors,  and  it  appeared  that  a 
copy  of  the  declaration  had  been  delivered  to  a  servant  on  the 
premises,  who  was  left  in  charge  of  them,  and  another  copy 
aiiixed  on  the  outer  door  of  the  house,  this  was  deemed  insuf- 
fident  (e) 

Where  the  tenant  was  confined  to  his  bed  by  iUnessy  the  delivery 
of  a  copy  of  the  declaration,  and  explaining  it  to  his  servant,  on 
the  premises,  has  been  deemed  sufficient  ground  for  a  rule  nisi.  (/) 

So,  where  the  tenant  was  a  Itmaticj  and  the  declaration  served 
on  his  committee,  the  court  granted  a  rule  on  the  committee  and 
lunatic,  to  shew  cause,  why  the  service  should  not  be  deemed  good  ; 
and  miule  it  a  part  of  the  rule,  that  service  on  the  committee 
shoi4d  be  deemed  sufficient,  (g)  And  if  the  person  who  has  the 
GBre  of  the  lunatic,  and  management  of  his  affairs,  be  not  a  regular 


'  \a)  Doe  V.  Roe, «  Dowl.  and  Ryl.  12.  (c)  Doe  v.  Roe,  1  Dowl.  &  Ryl.  5VK 

'  (»)  Doe  d.  Blwood  v.  Roe,  3  Moore,        (d)  Doe  v.  Roe,  4.  Barn.  &  Aid.  653. 
STB  i    and  fee  Kirwood   v.   Buckhouse,        (e)  Roe  d.  Fenwick  v.  Doe.     3  Moore, 


,  171,  where  it  is  said  tliat,  in  order  576. 

to  eonstitiite  a  good  serrice,  an  actual  de-  (/)  Anon.  S  Chit  Rep.  182*3,  and  see 

liVbrf ,  or  tender  and  refusal,  onght  either  Doe  v.  Roe,  2  Dowl.  &  Ryl.  12. 

fobe  proired'or  confessed.    See  also  Right  {g)  Doe  v.  Roe,  d.  Wright,  Barnes,  190. 
d.  Freeman  ▼.  Roe,  2  Chit.  Rep.  lGO-1. 
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committee,  the  nile  should  be  to  shew  cause  generally,  and  not  on 
any  particular  person,  (a) 

Where  the  tenant  was  dead,  leaving  a  servant  in  possession  of 
the  premises,  it  was  ruled,  that  the  lessor  of  the  plaintiff  should 
endeavour  to  get  possession ;  and  if  the  servant  resisted,  he  might 
then  consider  him  as  tenant,  and  serve  him  with  the  declaration ; 
and  if  he  did  not  resist,  it  might  then  perhaps  be  treated  as  a  case 
of  vacant  possession.  (6) 

Where  the  ejectment  was  brought  for  a  house,  which  was  rented 
by  the  churchwardens  and  overseers  of  a  parish,  for  the  purpose  of 
accommodating  some  of  the  parish  poor,  a  service  of  the  declaration 
upon  the  churchwardens  and  overseers  was  deemed  sufficient ;  al- 
though they  did  not  occupy  the  house,  otherwise  than  by  placing 
the  poor  in  it.  (c) 

And,  in  an  ejectment  for  a  chapel,  the  service  may  le  made  on 
the  chapeUwc^rdens,  or  on  the  persons  to  whom  the  keys  are  en- 
trusted, (d) 

So,  a  rule  nisi  was  granted,  that  service  of  a  declaration  in  eject- 
ment on  a  clerk  of  a  public  body,  appointed  under  the  direction  of 
an  act  of  parliament,  should  be  deemed  good  service,  {e) 

And  service  on  the  attorney  for  the  tenant  has,  under  circum- 
stances, been  deemed  sufficient.  Thus,  where  the  declaration  was 
served  on  an  attorney,  who  represented  himself  to  be  the  agent  of 
the  tenants  in  possession,  and  desired  the  persons  serving  it  not  to 
trouble  the  tenants,  but  to  give  it  to  him,  and  he  would  appear  for 
them,  the  Court  granted  a  rule  nisi  that  it  should  be  deemed  good 
service,  and  directed  the  rule  to  be  served  on  the  attorney.  (/) 

So,  where  the  tenant  in  possession  was  out  of  the  way,  and,  on 
reference  to  his  attorney,  he  directed  that  the  declaration  should  be 
sent  by  the  two-penny  post,  to  the  tenant^s  last  place  of  abode, 
which  was  done  accordingly,  and  it  appeared,  that  service  had  been 
made  on  a  person  on  the  premises,  whom  the  deponent  supposed  to  have 
been  left  there  by  the  tenant  in  possession,  and  also  on  the  attorney, 
a  rule  nisi  was  granted,  which  was  afterwards  made  absolute,  [g) 

(a)  Do©  d.  Aylesbury,  v.  Roe,  2  Chit.  (d)  Run.  Eject.  2  Ed.  157. 

Rep,  183.  (e)  Anon.  2  Chit.  Rep.  181. 

(6). Doe  d.  Atkini  v.  Roe,  2  Chit.  Rep.  (/)  Anon.  2  Chit.  Rep.  181. 

179,per/fo|r(M/<i,  J. ;  and  see  Doe  d.  James  {g)  Anon.  3  Chit.  Rep.  179;    and  see 

v.  Staunton,  1  Chit.  Rep.  118.     Anon.  12.  Anon.  2  Chit.  Rep.  187.     Doe  d.  Teverel  1 

Mod.  313.  anon.  v.  Snee,  3  Dowl.&  Ryl,  5. 

(c)  Tupper  v.  Doe.  Barnes,  181. 
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And  a  rule  nisi  was  also  made  absolute,  where  the  declaration 
had  been  served  on  a  servant  on  the  premises,  which  were  shut  up, 
and  no  one  in  them  except  the  servant,  who  had  the  keys  of  the 
premises,  and  a  copy  also  of  the  declaration  was  stuck  up  on  a  con- 
spicuous part  of  them,  (a) 

But  where  the  ejectment  was  for  a  house,  service  upon  a  person 
off  the  premises,  having  charge  of  the  keys,  in  order  to  let  the 
house,  was  holden  not  to  be  good  service.  (6) 

S09  service  upon  a  person  appointed  by  the  Court  of  Chancery, 
to  manage  an  estate  for  an  infant,  although  the  estate  consisted  of 
a  large  wood,  of  which  no  tenant  was  in  possession,'  has  been  deem- 
ed insufficient,  as  being  nothing  more  than  service  on  a  gentleman^s 
bailiff,  (c) 

In  case  the  tenant,  or  his  wife,  refuse  to  accept  a  copy  of  the 
declaration,  when  tendered,  the  notice  should  be  read  and  ex- 
plained to  them,  and  a  copy  of  the  declaration  and  notice  left 
on  the  piremises,  or  put  through  a  window,  &c. ;  after  which,  an 
application  •  should  be  made  to  the  court,  on  an  affidavit  of  the 
circumstances,  for  a  rule  for  judgment,  or  that  it  may  be  deemed 
good  service,  (d) 

Thus,  where  it  appeared  that  the  tenant  in  possession  refused  to 
ac<^t  the  declaration,  when  tendered  to  him,  though  acquainted 
with  the  contents,  and  that  he  brought  a  gun,  and  swore  he  would 
ahoot  the  person  who  tendered  it,  if  he  did  not  get  off  his  land  ; 
whereupon  the  declaration  was  laid  on  the  ground,  in  the  presence 
of  the  tenant  and  his  servant,  whom  the  tenant  ordered  not  to  take 

I    ■!    ! ! 

it  up ;  the  Court  were  of  opinion  that  these  circumstances  amounted 
to  good  service,  and  granted  a  rule  absolute  for  judgment,  (e) 
.  S09  where  the  declaration  was  tendered  to  the  wife  of  the  tenant 
i^  possession,  who  refused  to  open  the  door  of  the  house,  but  looked 
out  at  a  parlour  window,  and  was  acquainted  with  the  contents,  and 
the  notice  was  read  to  her,  after  which,  she  refusing  to  accept  the 
declaration,  it  was  put  in  at  the  window  to  her,  the  service  was  held 
auffident  (f) 

(a)  Doe  d.  AtkinB  v.  Roe,  2  Chit.  Rep.184.      (c)  Halsal  v.  Wedgwood,  Barnes,  174. 
(6)  Anon.  If  Mod.  313;  and  see  Roe  d.        (/)  Doe  v.  Roe  d.  Dty,  Barnes,  178  ; 
^Miwiek  V.  Doe,  3  Moore,  576.  and  see  Farmer  v.  Thrustout,  Barnes,  160, 

(r)  GoodtiUe  d.  Roberts  v.  Badtitle,  1    81.     Bagshaw   d.    Asbton  t.    Toogood, 
'  ])o«.  U  PnL  385.  Barnes,  18.5.    Anon.  2  Chit.  Rep.  1B4,  5. 

'   (d)  t  Tidd.  Pr.  1213. 
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But  where  it  appeared,  that  a  person  tendered  a  copy  of  the  de- 
claration to  the  wife  of  the  tenant  in  possession  in  a  shop,  and 
would  have  read  to  her  the  notice,  but  she  refused  to  hear  it,  or  to 
receive  the  declaration,  and  said  she  would  have  nothing  to  do  with 
it,  and  went  out  of  the  shop,  and  shut  the  door  after  her,  where- 
upon the  declaration  was  left  in  the  shop :  the  Court  thought  this 
service  not  quite  sufficient,  as  the  notice  ought  to  have  been  read 
aloud  in  the  shop,  though  no  person  was  there;  but  as  it  was  a  hard 
case,  they  granted  a  rule  to  shew  cause,  why  this  should  not  be 
deem^  good  service,  (a) 

And  a  similar  rule  was  granted,  where  the  tenant  was  in  New- 
gate,  and  refused  to  take  the  declaration,  which  was  pushed  through 
the  iron  grating  to  him,  and  in  his  presence,  (h) 

Where  several  ineffectual  attempts  had  been  made  to  serve  the 
tenant,  who  was  denied  by  his  servant,  and  the  last  time,  the  ser- 
vant stated  that  his  master  was  in  the  house,  but  refused  to  be  seen 
by  any  person,  unless  he  sent  in  his  name  and  message,  whereupon 
the  declaration  was  delivered  to  the  servant :  the  Court  granted  a 
rule  nisiy  that  it  should  be  deemed  good  service,  which  was  after- 
wards made  absolute,  (c) 

And  a  rule  nisi  was  granted,  where  the  servants  refused  to  call 
their  master  or  to  receive  the  ejectment,  saying  that  they  had  orders 
to  take'  no  papers,  (d) 

When  the  tenant  absconds  or  keeps  out  of  the  way,  to  avoid 
being  served,  a  copy  of  the  declaration  should  be  delivered  to  his 
relation  or  servant,  or  some  other  person,  on  the  premises,  to  whom 
the  notice  should  be  read  over  and  explained,  and  another  copy  af- 
fixed on  the  outer  door,  or  some  other  conspicuous  part  of  the  pre- 
mises ;  and  thereupon  if  it  be  made  to  appear,  to  the  satisfaction  of 
the  Courts  that  the  tenant  absconded,  or  kept  out  of  the  way,  to 
avoid  being  served,  but  not  otherwise,  the  Court,  on  an  affidavit  of 
the  facts,  will  grant  a  rule  nisi,  that  the  service  on  his  relation  or 
servant,  &c.,  shall  be  deemed  good  service ;  (e)  and  direct  in  what 
manner  the  rule  shall  be  served,  (e) 

(o)  Doe  d.  Neale  v.  Roe,  2  WUs.263.  (d)  Douglas  v ,  1  Str.  575.     Cas. 

(6)  Wright  d.  Baylejv.  Wrong,  2  Chit.  temp.  Hardw.  164.  S.C.  cited. 

Rep.  185;  and  see  Ad.  2  Ed.  Eject.  2 10, 11.         (e)  Douglass  v ,    l  Str. 575.     Cos. 

(c)  Doe  d.  Hervey  v.  Roe,  2  Price,  112.  temp.  Hardw.  164.  S.  C.  cited.     Smaller  r. 

Doe  d.  Halsej  v.  Roe,    1  Chit.  Rep.  100.  Neale,  173.  Doe  d.  Prestou  v,  — ,  Barnes, 

(a.)  188.    Short  d.  Elmes   v.  King,    Id.  ibid. 
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When  there  is  no  house  or  building  on  the  premises,  or  they  are 
shut  up,  the  declaration  should  be  served  on  the  tenant,  or  his  wife, 
if  they  can  be  met  with ;  or  if  not,  a  copy  of  the  declaration  should 
be  af&xed  on  the  most  conspicuous  part  of  the  premises,  and  an  ap- 
plication made  to  the  Court,  on  an  affidavit  of  the  circumstances, 
that  it  may  be  deemed  good  service,  (a) 

Thus,  where  a  rule  was  moved  for,  to  shew  cause,  why  nailing 
the  declaration  on  the  door  of  a  bam,  in  which  the  tenant  had  occa- 
sionally slept,  there  being  no  dwelling-house  on  the  premises,  should 
not  be  deemed  good  service ;  and  it  appeared  that  the  tenant  was 
not  to  be  found  at  his  last  place  of  abode,  and  that  no  person  be- 
longing to  him  was  to  be  found  upon  the  premises,  the  Court  hesi- 
tated much  whether  this  motion  could  be  attended  to;  but  at  length 
deemed  it  reasonable,  and  granted  it ;  adding  to  the  rule  ^'  and 
why  service  of  it,  in  like  manner  as  the  declaration  had  been  serv- 
ed,  should  not  be  deemed  good  service,  unless  the  tenant  himself 
could  be  found.^  (6) 

And  a  similar  rule  was  granted,  where  the  house  was  shut  up, 
and  no  tenant  in  possession,  and  the  declaration  was  stuck  up  on 
tbe  most  conspicuous  part  of  the  premises,  (c) 

So,  where  it  appeared  that  diligent  inquiry  had  been  made  after 
the  late  tenant  of  the  premises,  which  were  entirely  shut  up,  and 
that  it  was  not  known  nor  could  be  learnt  where  he  then  resided,  or 
could  be  found,  so  as  to  serve  him  with  a  copy  of  the  declaration 
and  notice ;  but  it  was  believed  that  he  had  absconded,  to  avoid 
beiiig  arrested  for  debt,  and  that  a  copy  of  the  declaration  and  no- 
tice had  been  thereupon  affixed  on  the  outer  door  of  the  house,  the 
Court  granted  a  rxde  nisi,  that  it  should  be  deemed  good  ser- 
vice, (d) 

Sut  where  due  diligence  had  not  been  used  to   serve  the  te- 
mnit,  aa  iHiere  the  person  serving  the  declaration  had   called   at 

Rtffr  V.Doe  d.  Fearnley,  Barnes,  190.  Fenn  d.  Batson  v.  Roe,  2  Chit.  Rep.  176,  7.  Doe 

d.  SLnlglitBT.Deaii,  Bamee,  193.  Spright-  d.  Lowe  y.  Roe,  9  Chit.  Rep.  177.  Anon. 

Ij  d«  CoUins  ▼.  Donch,  f  Burr.  1116.  Lea-  2  Chit.  Rep.  178. 

flee  ofMethold  V.  Noright,  1  Blac.  Rep.290.  (a)  2  Tidd.  Pr.  1214. 

GiiUtirer  r.  Wmgstaff.  1  Blac.  Rep.  317.  (6)  Fenn  d.  Buckle  ▼.  Roe,  1  Neir.Rep. 

F«iin  d-TyreU  V.  Denn,  S  Bur.  1181.  Doe  C.P.  293. 

d.  Metle  ▼.  Roe,  S  Wils.  263.  Roe  d.  Fen-  (r)  Doe  d.  Hele  v.  Roe,  2  Chit.Rep.  178. 

wide  w^l}o9,S  Moore,  576.    Doe  d.  Hal-  (d)  Doe  d.  Farley  v.  Roe.  1  Chit.  Rep. 

•ejr  T«  Roe,  1  Chit.  Rep.  100.  (a.)    Doe  506  ;  but  see  Roe  d.  Fenwiclc  y.  Doe,  3 

Moore,  576. 
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his  house  in  the  morning,  acd  again  in  the  evening,  and  not 
finding. him  either  time  at  home,  nailed  the  declaration  upon  the 
most  c(»spicuouB  part  of  the  premises,  this  vas  not  deemed  suffi- 
cient, even  for  a  rule  nisi,  (a) 

So,  where  the  declaration  had  been  stuck  upon  the  house,  there 
being  nobody  in  it^  and  the  neighbours  believing  that  the  tenant  in 
possession  had  absconded,  (a)  or  it  had  been  stuck  upon  the  gate- 
way of  the  premiaes,  (a),,  a  rule  nisi  was  refused ;  as  it  did  not  ap- 
pear that  the  tenant  kept  out  of  the  way  to  avoid  being  served. 

And,  in  ejectment  for  a  stable,  service  of  the  declaration,  by  nail- 
ing it  on  the  door  of  the  stable,  no  person  being  therein,  and  then 
going  to  the  defendants  house,  and  informing  him  of  what  had  been 
done,  w^  deemed  insufficient ;  (6)  tlie  declaration  in  this  case 
should  have  been  delivered  to  the  tenant. 

In  ejectment  for  premises  which  had  been  demised  on  lease  to 
one  person  who  had  underlet  to  others,  it  was  held  necessary  to 
serve  all  the  under-tenants  with  a  copy  of  the  declaration,  where 
the  tenant  of  a  house  locked  it  up  and  quitted  it,  and  the  landlord 
three  months  afterwards  fixed  a  copy  of  a  declaration  in  ejecknent 
to  the  door :  held,  that  the  service  was  not  sufficient,  but  that  the 
landlord  should  have  treated  it  as  a  vacant  possession,  (c) 


Affidavit  of  Service. 

Ak  affidavit  of  service  of  the  declaration  in  ejectment,  should  re- 
gularly be  made  by  the  person  who  served  it;  or,  in  the  Com- 
mon Pleas,  it  may  be  made  by  a  person  who  was  present,  and 
saw  the  declaration  served,  and  heard  it  explained,  (d) 

This  affidavit  should  be  entitled  in  the  Court  where  it  is  sworn, 
and  with  the  names  of  the  nominal  plaintiff,  on  the  demise  of  his 
lessor,  or  several  demises  of  his  lessors,  if  more  than  one,  against 
the  casual  ejector;  an  affidavit  entitled  with  the  names  of  the 
real  defendants,  instead  of  the  casual  ejector,  having  been  deemed 
insufficient  (e) 

But  where  the  declaration  was  entitled   "  Doe  on  the  demise  of 

(a)  1  Chit,  Rep.  505.  (a)  C  259, 

{h)  Doe  d.  Lovell  v.  Roe,  1  Chit.  Rep.  (d)  Goodtitle  d.  Wanklen  y.Badtitle,  e 

50%  6.  Bos.&Ful.l20. 

ie)  Doe  d.  Darlington  v.  Cock,  4  B.  &  (e)  JLoon,  2  Chit.  Rep.  IBl. 
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A.  and  B.  against  C.^T  ^nd  the  affiidavit  of  service  was  entitled 
^  Doe  on  the  demise  of  B,  and  A.  against  C*,^  it  being  a  mere  cle- 
rical mistake,  the  Court,  notwithstanding  the  variance  in  the  ar- 
rangement of  the  lessors^  names,  granted  a  rule  for  judgment 
against  the  casual  ejector,  (a) 

T^he  Jurat  of  this,  like  that  of  other  affidavits,  must  state  the  day 
on  which  it  was  sworn ;  and  if  the  affidavit  be  sworn  before  a  com- 
missioner, and  the  day  omitted,  the  jurat  must  either  be  amended 
by  inserting  it,  or  an  affidavit  produced,  on  the  part  of  the  com- 
missioner, as  to  his  recollection  of  the  day  when  it  was  sworn.  (6) 

The  affidavit  begins  with  the  time  of  serving  the  declaration,  in 
ov^er  to  shew  that  it  was  before  the  essoin  day  of  the  term ;  and 
then  proceeds  to  state  on  whom,  and  in  what  manner,  it  was 
served. 

When  the  declaration  is  served  on  the  tenant,  it  must  appear  in 
the  affidavit  that  he  is  tenant  in  possession  of  the  premises ;  an  affi- 
davit of  service  on  the  tenant,  without  shewing  him  to  be  in  pos- 
session, (e)  or  on  the  pereon  in  possession,  (d)  or  who  appeared  to 
be  in  possession,  (e)  or  upon  a  person  whom  the  deponent  be- 
lieves to  be  tenant  in  possession,  (/)  being  insufficient. 

In  general,  it  should  appear  by  the  affidavit,  that  the  notice  was 
read  over  and  explained  to  the  tenant ;  but  where  it  appeared  by 
the  affidavit,  that  the  declaration  was  not  read  over  or  explained, 
though  he  subsequently  acknowledged  that  he  had  received  it,  and 
knew  what  it  was,  this,  we  have  seen,  (g)  was  deemed  sufficient, 
and  the  Court  granted  a  rule  absolute  for  judgment  against  the 
casual  ejector. 

So,  where  it  appeared  from  circumstances,  that  the  tenant  under- 
stood the  contents  of  the  declaration,  though  the  affidavit  did  not 
atiUe  that  it  was  explained  to  him,  a  rule  nun  was  granted,  that  the 
^service  should  be  deemed  sufficient.  (A) 
^  When  the  declaration  is  served  on  the  wife  of  the  tenant,  it  must 

'{kVDoe  d.  Worthington  v.  Batcher,   2  Hunt,  Id.  169. 

Chit.  Rep.  174.  (e)  Doe  v.  Roe,  1  Chit.  Rep.  574. 

... ,  (»)  Doe  T.  Ret,  1  Chit,  Rep.  2S&  (/)  Doe  d. v.  BadtiUe,  1  ChiuRep. 

(e)  Doe  V.  Roe,  1  Chit.  Hep.  575.  915.    Doe  d.  Lovell  v.  Roe,  Id.  505. ;  and 

(d)  Doe  d.  Robinson  ▼.  Roe,  T.  55  Geo.  see  Doe  d.  Seahrook  v.  Roe,  4  Moore,  55(). 

a.  K.  Bi    Doe  d.  Walker  v.  Roe,  1  Price,  (j^)  Ante. 

599 ;  aod  see  Doe  d.  James  t.  Staonton,  1  {h)  Anon.  9  Chit.  Rep.  184. 

Chit.  Rep.  116.  (s)  131.    Doe  d.  Paul  v. 
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appear  hy  the  affidavit  that  she  was  his  wife,  or  at  least  that  the 
party  believed  her  to  be  so ;  (a)  an  affidavit  of  the  service  of  the 
declaration  upon  a  woman  on  the  premises,  who  represented  her- 
self to  be  the  wife  of  the  tenant  in  possession,  without  adding  diat 
the  deponent  believed  her  to  be  so,  being  insufficient.  (6) 

An  affidavit  that  deponent  did  serve  A,  B.  tenant  in  possession,  or 
C.  his  wife,  is  not  sufficient,  it  not  being  certain  as  to  either ;  (c)  and 
where  the  affidavit  stated,  that  deponent  served  the  wives  of  A,  and 
JB.,  who,  or  oneofthem^  were  tenants  in  possession,  &c.,  the  Court 
refused  to  make  a  rule  for  judgment,  (d) 

It  must  also  be  stated  in  the  affidavit,  that  the  wife  was  served  on 
the  premises,  or  at  her  husband^s  dwelling-house ;  or,  if  served  off 
the  premises,  that  she  and  her  husband  were  living' together  as  man 
and  wife,  at  the  time  of  the  service,  {e) 

In  the  Eing^s  Bench,  this  must  appear  by  the  affidavit,  on  which 
the  rule  for  judgment  against  the  casual  ejector  is  originally  moved 
for ;  nor  can  any  rule  be  drawn  up  in  that  court,  till  a  perfect  affi- 
davit be  produced.  (/) 

But  in  the  Common  Pleas,  where  the  affidavit  stated  that  the  de- 
claration was  served  upon  the  tenant^s  wife,  who  admitted  that  her 
husband  had  received  it,  the  Court  granted  the  rule,  provided  a 
supplemental  affidavit  were  produced,  that  the  wife  lived  with  her 
husband,  and  not  otherwise,  (g) 

It  is  sufficient,  however,  that  the  affidavit  state  the  declaration  to 
have  been  served  upon  the  wife,  on  the  premises,  although  it  be  not 
expressly  stated  that  her  husband  is  tenant  in  possession,  provided 
that  fact  can  be  collected  by  necessary  inference,  (h) 

*  - 

When  the  declaration  has  been  served  on  several  tenants  in  pos- 
session of  different  parts  of  the  premises,  thei'e  should  be  one  or  more 
affidavits,  stating  the  service  on  each  of  them  :  if  they  were  all 
served  by  one  person,  on  the  same  day,  a  single  affidavit  of  service 
is  sufficient,  stating  generally,  that  he  personally  served  A,  B.  C 

(a)  Doe  d,  Deely  v.  Roe,  Barnes,  194.  (/)  Good  d. Badtitle,  1  Chit.  Rep. 

(6)  Doed.  Simmons  V.  Roe,  1  Cbit.Rep.  499;  and  see  Doe  d.  Tarlay  v.   Roe,  Id. 

228  ;  but  see  Anon.  2  Chit  Rep.  182, 3.  506.    Right  d.  Bomsall  v.  Wrong,  2  Dowl. 

(c)  liirkbeck  v.  Hughes,  Baraes,  173.  &  Ryl,  84. 

(rf)Hardingv.Greensmith  Barnes,  174,5.  {g)  Jenny  d,  Preston  v.  Cutts,   1  New 

(e)  Goodtitle  d.  v.  Badtitle,   1  Rep.  C.  P.  308. 

Chit.   Rep.  499.       Right   d,   Bomsall  y.  (/»)  l.Chit.  Rep.  500,  in  notis. 
W  rong,  2  Dowl.  &  Ryl.  84. 
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D^  &c.  tenants  in  possession,  &c. ;   but  otherwise  there  should 
be  several  affidavits,  stating  the  service  on   each  particular  te- 

tumt. 

And  where  the  declaration  has  been  served  on  one  of  several  per- 
80O8,  in  possession  of  the  same  premises,  as  joint  tenants,  &c.  or 
copartners  in  trade,  (a)  the  affidavit  must  state  that  they  are  all 
tenants  in  possession ;  (h)  though  it  does  not  seem  to  be  necessary 
to  describe  them  as  joint  tenants,  or  tenants  in  common,  (e) 

And  where  it  appears  by  the  affidavits,  that  some  only  of  the 
tenants  have  been  served,  the  Court,  we  have  seen,  (rf)  will  grant  a 
rule  absolute  for  judgment  against  them  only. 

When  the  tenant,  or  his  wife,  cannot  be  met  with,  the  affidavit 
should  state,  that  a  copy  of  the  declaration  was  delivered  and  ex- 
gained  to  a  relation  or  servant,  or  other  person,  on  the  premises, 
and  that  the  tenant  afterwards  acknowledged  the  receipt  of 
it;  (e)  an  acknowledgment  by  the  wife  not  being  sufficient 
to  bind  her  husband;  and  it  must  be  stated  in  the  affidavit,  that 
tbe  acknowledgment  was  made  before  the  essoin  day  of  the 
term.  (/) 

In  case  the  tenant,  or  his  wife,  refuse  to  accept  a  copy  of  the 
declaration,  when  tendered,  the  affidavit  should  state  the  tender  and 
jnefusaly  and  that  the  notice  was  read  over  and  explained  to  them, 
and  a  copy  of  the  declaration  and  notice  left  on  the  premises,  or  put 
through  a  window,  &c. 

And  where  the  tenant  absconds,  or  keeps  out  of  the  way  to  avoid 
being  served,  it  is  not  sufficient  to  state  in  the  affidavit,  that  the 
deponent  called  at  the  tenant'^s  house,  and,  not  finding  him  at  home, 
affixed  the  declaration  on  the  most  conspicuous  part  of  the  pre- 


• ;  («)  Doe  d.  Field  t.  Roe,  f  Chit.  Rep.  186. 

174-5.  (/)  Roe  d.  Ilambrook  v.  Doe,  14  East. 

'  (fr)  Doe  d.Bromlejv.  Roe,  1  Chit.  Rep.  441.     Doe    d.    Macdougall    v.    Roe,    4 

141  •  Moore,  30.  Kerwood  ▼.  Backhouse,  Barnes, 

.    (e)  Right  d.  T.  Wrong,  2  Chit.  171.  Doe  d.  Walker  t.  Roe,  1  Price,  399. 

Repf  175,  and  see  Doe  d.  Bailey  v.  Roe,  Doe  d.  Halsej  v.  Roe,  1  Chit.  Rep.  100. 

i'Bos.  It  PoL  569.  Doe  d.  Tindale  v.  Roe,  2  Chit.  Rep.  180. 

\d)  AnU,  500,  Doe  d.  Thompson  v.  Roe,  /d.  186.    Doe 

(e)  i>oe  d.  Halsej  v.  Roe,  1  Chit.  Rep.  d.  Elwood  v.  Roe,  3  Moore,  5f8«  but  see 

100»  101.  and  see  "Doe  d.  Jones  v.  Roe,  Goodtitler.Thirustout,  Barnes,  183^  Smith 

U^ti^.  Right  d.  Freeman  v.  Roe,  2  Chit.  d.  Stourton  v.  Hurst,  1  U.  Blao.  644.  C.  P. 

R«p.  180.  Doe  d.  Thompson  r.  Roe.  Id,  contra. 
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miaes ;  (a)  but  it  should  be  shewn,  that  the  deponent  made  diligent 
enquiry  after  the  tenant  without  effect,  and  diat  he  verily  believes 
he  has  absconded,  or  keeps  out  of  the  way  to  avoid  being  served 
with  the  declaration ;  ijb)  and  it  must  also  be  stated,  that  a  copy  of 
the  declaration  has  been  left^  as  well  as  affixed. on  the  premises,  (c) 


Motion  for  Judgment  against  the  Casual  Ejector. 

The  mMoH  for  judgment  against  the  casual  ejector,  is  a  motion 
of  course,  requiring  only  the  signature  of  a  counsel  or  aeijeant ; 
and,  when  the  motion  paper  is  signed,  it  should  be  taken  by  the 
plaintiff ^^  attorney,  to  the  clerk  of  the  rules  in  the  King's  Benoh^ 
or  to  one  of  the  secmidaries  in  the  Commcn  Pleas,  who  will  draw 
up  the  rule,  (d)  In  the  King^s  Bench,  if  the  premises  be  situate  in 
London, or  Middlesex^  and  the  notice  require  the  tenant  to  appear 
on  iht  first  day,  cht  within  the  first  four  days  of  the  next  term,  the 
motion  for  judgment  against  the  casual  ejects  should  regularly  be 
made  in  the  beginning  of  that  term  ;  and  then  the  tenant  must  ap- 
pear in  four  days,  or  the  plaintiff  will  be  entitled  to  judg^nfl[|t»(d) 

If,  however,  the  motion  be  deferred  until  a  later  period  of  the 
term,  the  Court  will  order  the  tenant  to  appear  in  two  or  three 
days,  and  sometimes  immediately^  in  order  that  the  plaintiff  may 
proceed  to  trial  at  the  sittings  after  term ;  but,  if  the  motion  be  not 
made  before  the  four  last  days  of  the  term,  the  tenant  need  not 
appear,  until  two  days  before  the  essoin  day  of  the  subsequent 
term* 

In  the  Common  Pleas,  it  is  a  rule,  that  ^^  the  motion  should  be 
made,  in  town  causes,  within  one  week  next  after  the  first  day  of 
Michaelmas  or  Easter  term,  and  within  four  days  next  after  the 
first  day  of  Hilary  or  Trinity  term  :  (c)  but  this  rule  relates  only 
to  ejectments  served  on  tenants  in  possession,  and  does  not  extend 
to  cases  where  the  possession  is  vacant,  (/)  or  on  the  statute  4  G.  2. 

(a)  Doe  d.  Lovell  v.  Roe,  1  Chit.  Rep.        (c)  Doe  d.  Lorell  v.  Roe,  1  Chit.  Rep. 
505.  (a)  aad  see  Roe  d.  Fenwick  t.  Doe,    506. 
3  Moore,  576.     Doe  d.  Batson  v.  Roe,  2        (d)  2  Tidd.  Pr.  1218. 
Chit,  Rep.  176,  7.   Doe  d.  Lowe  ▼.  Roe,        \e)  R.  T.  S2  Cir.  11  C.  P. 
id.  177.  If)  Id,  (a) 

(6)  Ante,  585.  {d.)  and  the  cases  there  cited. 
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e.  S8.(a)  in  whidi  cases  the  rule  may  therefore  be  moved  for  at 
any  time  in  t^m. 

In  cotfn#ry  ejectments,  since  the  late  rule,  {h)  the  motion  for  judg- 
ment  should  in  all  cases  be  made,  in  the  term  in  which  the  tenant 
is  required  by  the  notice  to  appear. 

On  moving  for  judgment  against  the  casual  ejector,  when  there 
is  any  thing  in  the  service  of  the  declaration  out  of  the  common 
way,  it  should  be  mentioned  to  the  Court,  from  the  affidavits,  and 
they  will  thereupon  grant  or  refuse  the  rule  for  jud^ent  in  the 
first  instance ;  or,  if  the  matter  be  doubtful,  will  grant  a  rule  to 
shew  cause,  why  the  service  sworn  to  should  not  be  deemed  suf- 
ficient (c) 

When  the  service  of  the  declaration  is  perfect,  or  where  it  was 
personally  delivered,  and  the  notice  read  over  and  explained  to  the 
tenant,  or  his  wife,  the  Court,  on  motion,  supported  by  a  proper 
affidavit,  will  grant  a  rule  absolute  in  the  first  instance,  for  judg* 
ment  against  the  casual  ejector  :(d)  and  a  similar  rule  will  be 
granted,  where  the  declaration  was  left  with  a  relation  or  servant  of 
the  tenant,  who  afterwards  acknowledged  the  receipt  of  it,  before 
the  essoin  day  of  the  next  term. 

But  where  the  service  of  the  declaration  is  impetfectf  as  where 
the  tenant  absconds,  or  keeps  out  of  the  way  to  avoid  being  served. 
See-  the  Coiut  will  grant  a  rule  to  shew  cause,  why  service  of  the 
deelaxation,  by  leaving  a  copy  of  it  with  his  relation  or  servant,  or 
other  person  upon  the  premises,  or  by  fixing  the  same  upon  some 
ooospicaous  part  thereof,  should  not  be  deemed  good  service; 
and  why,  in  default  of  appearance,  judgment  should  not  be  entered 
against  the  casual  ejector;  and  will  direct  by  the  rule,  in  what 
maimer  it  should  be  served. 

It  was  formerly  usual,  in  the  King's  Bench,  to  grant  such  rule 
with  respect  to  ftUure  service  only,  and  not  vrith  any  retrospect; 
but  it  is  now  the  practice  in  both  Courts,  to  grant  the  rule,  on  a 
proper  affidavit,  for  giving  efiect  to  a  ptut  service,  {e) 

This  rule  may  either  be  granted  upon  the  tenant,  his  attorney, 
or  other  person,  by  name,  or  generally,  without  naming  any  person 


(•)  Negative  r.  Positive,  Banes,  172.  (c)  2  Tidd  Pr.  1319. 

(b)  R.  £.  S  Geo.  4.    4  Barn.  &  Aid.        (d)  Tidd's  Append.  Chap,  xlvi.t.  42,  &c« 
539.  K.  B.  2  BhhL  k  Bing,  705.  C,  P.  (0  2  Tidd  Pr.  1219. 
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in  particubr^  {a)  *md  if  th«'wl!^  b«  1nad€f^rfl>8o}ot«^'4)^M«>nr 
judgnieiit  wiUbedntwn  upasamaltercf  c6iMe.-'  ^      '*    •••'*— /'t 


t  1 


•  •  •*..!. 


Ruk/or  Judgment. 
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Thb  rule  for  judgment  against  the  casual  ejector,  in  the  Khig^s 
Bench,  is  a  conditional  rule  or  order  of  the  Court,  that  tiidesg  the 
tenant  in  possession  of  (or,  if  the  premises  are  untenanted^  ^  unless 
ioike  person  claiming  title  to*^^)  the  premises  in  question,  shall  ap- 
p^  and  plead  to  issue  on  a  certain  day,  being  y^r  days  after 
l^rlmting  the  rule  in  town  causes,  or  four  days  after  the  last  day  of 
term  in  country  causes,  judgment  shall  be  entered  for  the  jdaintiff, 
against  the  casual  ejector,  by  default,  {h) 

In  the  Common  Pleas,  the  rule  is,  that  "  unless  the  tenant'  fn 
possearion  of  the  tenement  in  question,  or  some  other  persoti  o6A- 
cerned  in  the  title  thereof,  shall  appear  on  a  certain  day,  by  ah 
atftomey  of  that  Court,  who  shall  then  forthwith  reci^ive  a  decl&- 
iBtion,  and  plead  thereto  the  general  issue,  and  donsent  to  the  com- 
mon rule  for  confessing  lease,  entry,  and  ouster,  upoif  the  trial  fo 
be  had,  judgment  shall  be  entered  against  the  casual  ejector,  and 
in  the  meantime  proceedings  are  to  stay,  (c) 

Where  there  are  several  tenants  in  possession  of  the  premises, 
tad  it  appears  from  the  affidavits  that  they  have  all  been  served, 
there  is  only  one  rule  for  judgment  against  the  casual  ejector, 
wherein  they  are  mentioned  generally,  as  "  tenants  in  possession  of 
the  premises  in  question,^  though  the  name  of  each  tenant  was 
separately  prefixed  to  the  notice  served  on  him.  (d)  But  where  it 
does  not  appear  from  the  affidavits,  that  all  the  tenants  have  been 
Berved,  the  rule  is  drawn  up  specially,  mentioning  the  name  or 
names  of  those  tenants  only  who  have  been  served,  and  describing 
them  as  "  tenant  or  tenants  in  possession  of  part  of  the  premises.* 

And'  where  there  were  separate  declarations,  and  the  notices  to 
appear  were  addressed  to  the  tenants  severally,  and  there  are  sepa- 

(a)  Doe  d.  Aylesbury  v.  Roe,  2  Chit.  (c)  Id,  s*  4j. 

Rep.  183.  (d)  Doe  d.  Burlton  v.  Roe,  7  Dumf.  & 

(6)  Tidd'g  Append.  Chap.  xlvi>  s.  42,  &c.     Ea«t,  477. 
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lOite  afldftTltf  of  lervioe,  tev^al  rules  are  drawn  up,  as  in  several 
njii  linrnts ,  and  they  must  afterwards,  if  necessary,  be  oonsoli- 
datod.Xa) 

^nie  rule  fcxr  judgment  in  town  causes,  is  for  the  tenant  or  tenants 
in  possession  to  appear  and  plead,  in  the  King^s  Bench  and  C<nn- 
moii  Pleas,  on  a  day  certain  in  term,  at  the  distance  of  four  days 
fimn  the  day  of  granting  the  rule. 

And  by  a  late  rule  of  the  King^s  Bench,  Common  Pleas,  and 
Exchequer,  (6)  in  ^^  all  country  ejectments,  in  which  the  declaration 
shall  be  served  before  the  essoin  day  of  any  Michadmas  or  Easter 
teackf  the  time  for  the  appearance  of  the  tenant  in  possession  shall  be 
within  four  days  after  the  end  of  such  Michaelmas  pr  Easter  term, 
and  shall  not  be  postponed  till  the  fourth  day  after  the  end  of 
MUainf  or  Trinity  terms  respectively  following*"^ 

The  clerk  of  the  rules,  in  the  King's  Bench,  and  secondaries  of 
the  Common  Pleas,  are  required  to  keep  a  book,  in  which  shall  be 
entered  all  the  rules  which  from  time  to  time  shall  be  delivered  out 
in  ejectment ;  (instead  of  the  book  formerly  kept,  containing  a  list  of 
fljactments  moved;)  in  which  book  shall  be  mentioned  the  number 
of  the  entry,  the  county  in  which  the  premises  lie,  the  name  of  the 
IW»M*F"^  plaintiff,  the  first  lessor  of  the  plaintiff,  (with  the  words, 
**  and  others,^  if  there  be  more  than  one,)  and  also  the  name  of  the 
raaiinl  ejector :  And  unless  the  rule  for  judgment  be  drawn  up, 
an^  taken  away  from  the  office  of  the  clerk  of  the  rules,  or  second- 
within  two  days  after  the  end  of  the  term  in  which  the  eject- 
is  moved,  no  rule  shall  be  drawn  up  or  entered  in  the  book, 
dudl  any  proceedings  be  had  in  such  ejectment^  [c) 

.If  the.  rule  be  not  taken  away  from  the  office  in  due  time,  the 
dflfk;of  the  rules,  or  secondaries,  will  not  deliver  it  out,  without  a 
nip  of  Court,  ot  order  of  a  judge,  authorising  them  to  do  so.  (d) 

^■rule  for  judgment  having  been  obtained  against  the  casual 
Ty  the  tenant  in  possession,  (H*  his  landlord,  either  appears^ 
into  the  consent  rule,  to  be  made  defendant  instead  of 
thiljniinifil  gector,  and  to  confess  lease  entry,  ouster,  &c.  confesses 
libft  actioD,  or  mskesMefafM. 

(m)  S  T&dd.  Pr.  ItfO.  k  East  1,  R.  E.  48  Geo.  3.  C.  P.  1  Taunt. 

(*)  R.  E.  t  Geo.  4. 4  Barn.'  &  Aid.  539.  Sl7. 

K.  B.  9  End.  &  Bing.  705.  C.  P.  (J)  Anon,  2  Chit.  Rep.  1S8. 
(c)  R.  M.  91  Geo.  S.  K.  6.  4  Dumi. 
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In  the  latter  case,  the  plaintiff's  attorney,  having  ascertained  the 
ftct,  by  searching  the  ejectment  books  at  the  judge's  chambers  in 
the  King's  Bench,  and  the  plea  book  at  the  prothonotaries'  office  in 
the  Common  Pleas,  may  sign  judgment  against  the  casual  ejector ; 
and  it  is  not  necessary  for  him  to  give  the  rule  to  plead,  before 
judgment  is  signed :  but  common  bail  must  first  be  filed  for  the 
casual  ejector,  in  the  King's  Bench  by  bill,  (a) 

The  judgment,  however,  must  not  be  signed,  until  the  afternoon 
of  the  day  next  after  that  on  which  the  rule  expires ;  and,  if  Sun-^ 
day  happen  to  be  the  last  day,  it  cannot  be  signed  until  the  after- 
noon of  Tuesday,  (6) 

In  order  to  11^^  judgment  against  the  casual  ejector,  the  rule  for 
judgment  must  be  drawn  up,  with  the  clerk  of  the  rules  in  the 
King's  Bench,  or  secondaries  in  the  Common  Pleas,  and  an  in^ 
cipUur  of  the  declaration  made,  which  is  called  the  judgment 
paper,  and  also  on  a  roll  of  the  same  term  with  the  rule,  beginning, 
**  in  the  King's  Bench,"  with  warrants  of  attorney ;  but,  in  the 
Common  Pleas  the  warrants  of  attorney  are  made  out  and  filed 
with  the  clerk  of  the  warrants,  who  marks  the  judgment  paper ; 
which  is  taken  to  the  clerk  of  the  judgments  in  the  King's  Bench, 
or  prothonotaries  in  the  Common  Pleas ;  and,  on  producing  the 
rule,  the  clerk  will  sign  the  judgment :  after  which  a  writ  of  pos- 
session may  be  immediately  sued  out,  and  executed ;  for  which  a 
proecipe  is  required  in  the  King's  Bench,  but  not  in  the  Common 
Pleas,  (c) 

If  the  judgment  against  the  casual  ejector  be  irregular^  the 
court,  on  motion,  will  order  it  to  be  set  aside,  with  Costs:  and 
where  the  judgment  was  set  aside  for  irregularity,  and  possession 
curdered  to  be  restored,  but  the  lessor  of  the  plaintiff,  who  held  the 
possession,  absconding,  the  rule  was  ineffectual,  the  court  of  Com- 
mon Pleas,  on  motion,  ordered  a  writ  of  restitution,  in  behalf  of 
the  late  tenants  in  possession,  (d) 

And  even  though  the  judgment  against  the  casual  ejector  be 
regular^  yet  the  courts  in  this,  as  in  other  actions,  will  order  it  to 
be  set  aside,  upon  affidavit  of  merits,  and  payments  of  costs,  (e) 

(a)  R.T.  14.  Car.  11.  R.  M.  33  Car.  11,         (d)  Goodright   d.   Russell    v.    Noright, 
K.  B.  Barnes,  178. 

C*)  Say.  Rep.  303.  (c)  Dobbs  v.  Passer,  2  Str.  975.     I^^^^ 

(r)  'i  Tidd.  Pr.  1224.  d.  Trouphton  v.  Roe,  4  Bur.  1996.      ^Voe 

d.  Grocer's  Company  v.  Roc,  5  Tauv\\       ^3. 
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:!  But  the  court  of  Common  Pleas  refused  to  set  aside  a  judgment 
and  execution  in  ejectment,  in  order  to  let  in  a  person  to  defend ; 
though  he  made  an  affidavit,,  setting  forth  a.clear  titles  and  offered 
to  pay  costs,  {b) 

So  where  a  plaintiff  had  obtained  judgment  and  possession  in  an 
undefended  ejectment,  without  collusion,  and  had  sold  part  of  the 
premises,  and  transferred  the  possession,  that  court  would  not  let 
jfi^  the  landlord,  from  whom  his  tenants  had  concealed  the  eject- 
ment, to  appear  and  defend  it,  on  payment  of  costs,  {c) 

In  vacation  a  judge  at  chambers,  on  an  affidavit  of  merits,  will 
compel  the  plaintiff  to  accept  a  plea,  or  stay  the  proceedings,  pro- 
vided he  will  not  waive  his  judgment  on  payment  of  costs,  (c/) 


* 

Of  the  Appearance^ 

For  the  defence  in  ejectment  the  first  step  is  the  appearance 
which  is  either  by  the  tenant,  or  his  landlord,  or  both,  or  by  a  third 

If  tenant  appear  either  alone  or  jointly  with  his  landlord, 
within  the  time  limited  by  the  rule  for  judgment,  he  must  enter 
into  the  common  consent  rule,  to  be  made  defendant  instead  of  the 
casual  ejector,  and  to  confess  lease  entry  and  ouster,  and  to  insist 
upon  the  title  only,  (e) 

By  the  terms  of  the  consent  rule,  which  is  in  substance  the  same 
in  aU  the  courts,  (/)  the  party  applying  consents  to  be  made  de- 
fendant, instead  of  the  casual  ejector ;  to  appear,  at  the  suit  of  the 
plaintiff,  and,  if  the  proceedings  are  by  bill,  to  file  common  bail ; 
to  receive  a  declaration  in  ejectment,  and  plead  not  guilty ;  and,  at 
the  trial  of  the  issue,  to  confess  lease  entry  and  ouster,  and  insist 
upon  the  title  only  ;  that  if,  at  the  trial,  the  party  appearing  shall 

-   («)  Doe  d.  Ledger  v.  Roe,  3  Taunt.  606,    and  see  Doe  d.  Holmes  t.  Daviea^  f  Moore, 
•ad  see  Goodtitie  v.  Badtitle,  4  Taunt.    581. 
8fO.     Doe  d.  Holmes  t.  Davies,  2  Moore        (r)  2  Tidd  Pr.  1225. 
581.  ((2)  Doe  d.  Dnpleix  t.  Roe,  1  Anstr.  86. 

{h)  Goodtitie  ▼.  Badtitle,  4  Taunt.  820,        (s)  Goodright    v.   Rich,  7  Durnf.  &c 

East,  S33,  4. 

Q  Q  S 
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vi0^:iUmS0Bi  lemae  cnLrj  and  ouBtar,  whereby^  the  {daiatiffflhaU' not 
be  able  further  to  prosecute  hift  suit,  such  party  shall  pay  eoita  toi 
^plaiDtiff;  and  that  if  a  verdict  shall  be  given  fbr  tiie  defendant, 
oritKe  fdaintijBP  shall  not  further  prosecute  his  suit^  for  any  lOther 
<iatt9e  than  for  not  ooafessmg  lease  entry  and  ouster,  the  lessor  of 
di&  plajntiff  fihall  pay  costs  to  the  defendant. 

'1^  B,  late  rule  in  the  court  of  KiDg''s(a)  Bench  and  Conunon 
Fleas,  (6)  '^in  every  action  of  ejectment,  die  defendant  dudl  sp<^ 
dfy  in  the  consent  rule,  for  what  premises  he  intends  to  defend ;  (6) 
and  shall  consent  in  such  rule  to  confess,  upon  the  trial,  that  he  (if 
he  dcfond  as  tenant,  or,  in  case  he  defend  as  landlord,  that  Ida 
tenant)  vtbs  at  the  time  of  the  service  of  the  declaration,  in  posaes*- 
flion  of  such  premises;  and  that  if,  upon  the  trial,  the  defendant 
shall  not  confess  such  possession,  as  well  as  lease  entry  and  ouster, 
whereby  the  plaintiff  shall  not  be  able  further  to  prosecute  his  suit 
against  the  defendant,  then  no  costs  shall  be  allowed  for  not  further 
prosecuting  the  same,  but  the  said  defendant  shall  pay  costs  to  the 
plaintiff,  in  that  case  to  be  taxed.^ 

This  rule  operates  as  a  notice  of  the  premises  for  which  the 
tenant  means  to  defend,  and  supersedes  the  necessity  of  the  plain- 
ttf^s  proving  him  in  possession  of  them  at  the  trial,  (c) 

The  common  consent  rule  is  sufficient  in  all  cases  except  where  a 
fi(^,  ii^th  proclamations  has  been  levied,  when,  notwithstanding  the 
ocp^fession  of  entry  in  the  rule,  an  actual -entry  must  be  proved,  (d) 
and  the  demise  we  have  seen  must  be  laid  subsequent  to  such 

^  ,3ut  if  all  the  proclamations  have  not  been  made  an  actual  entry 
i/^,  ]aot  necessary,  (e)  neither  is  it  necessary  when  a  fine  has  been 
leyied  Jby  a  tenant  for  years,  (/)  or  by  a  person  in  remainder,  (g) 
or  by  one  of  two  joint  tenants,  parceners,  or  tenants  in  conunon, 
without  a  previous  ouster  of  his  companion,  {h)     So  also  where  one 


(a)  R.  M.   1  Geo.  4.  K.  B.     4  Bam.  &l  ton  v.  Parkhunit,  Andr.  125,  9  Str.  1086, 

AH,  196.  S*C.  but  see  Tapner  v.  Merlot.  Willes,  177. 

(6)  R.  H.  1  &  2  Ceo.  4.  C  P.     5  Moore,  (f)  Fenn  d.  Matthews  v.  Smart.  1«  East 

310.  J  Brod.  &  Bing.  47D.  444,  Doe  d.  Burrell  v.  Perkins,  3  Maule. 

{e)  J  Tidd  Pr.  1«26.  &  Sel.  271. 

Id)  Doe  d.  Wright  t.  Plumptre,  3Barn.  (g)  Rowe  v.  Power.  2  N.  R.  C  P.  I,  1 

&  Aid.  474.  East.  575. 

(•)  Do©  d.  Docket  v.  Watts,  9  East  17,  (h)  Peaceable  d.  Hornblower  r.  Read. 

Jenkins  v.  Pritchard,  2  WiU  45,  Beuing-  1  East.  568. 


<tf  !t^  fentets  jh  commDh  of  a  leremoU  levied  a  fine  6f  iStib  -wholes 
M  aetual  enlry  waa  necessary  by  the  other  to  avoid  it  (<i)  * 
'  f iWheH  an  ejectment  is  brought  by  a  tenant  in*  common;  joint 
tttiiint,  KX  coparcener,  against  his  companion,  it  is  neceMury  for  the 
leMtn  of  the  plain  tiff  to  prove,  in  order  to  maintain  it,  an  actual 
ouster,  or  denial  of  entry  by  the  defendant,  unless  admitted  by  the 
codaent  rule;  (6)  and  therefore,  if  there  has  been  no  actual  ouisJDer, 
the  defendant  ought  to  apply  ta  the  court  for  a  special  nile,  (c)  to 
^tefess  lease  and  entry,  and  also  ouster  of  the  nominal  plaintiff,  if 
an  actual  ouster  of  the  plaintifTs  lessor,  by  the  defendant,  shall  be 
pvtrved  at  the  trial,  but  not  otherwise;  which  rule  the  eoiurt  of 
King^s  Benches  will  grant,  on  an  affidavit  that  there  has  been  no 
iMual  ouster  by  the  defendant;  {d)  and,  in  the  Common  Pleas,  it  is 
aaid  to  be  a  mere  matter  of  course  to  grant  the  rule,  whenever  the 
defendant  is  a  joint-tenant,  tenant  in  common,  or  coparcener  (e;) 


Proceedings  in  Defence  by  Tenants 

It  the  tenant  appear,  his  attorney  procures  a  blank  consent  rule, 
unstamped,  from  a  stationer'^s  in  the  King^s  Bench,  or  from  the 
aecondaries  office  in  the  Common  Pleas,  and  fills  it  up,  by  entitling 
it  of  the  term  of  appearance,  and  inserting  in  the  margin,  the 
county  in  which  the  ejectment  is  laid,  and  the  names  of  the  ori- 
ginal parties,  thus,  " to  wit.     A.  B.  on  the  demise  of 

C-  D.  (or,  on  the  several  demises  of  C  D.  and  jB.  F,  &c.)  against 
(&•  Hy  and  by  making  the  tenant  defendant,  instead  of  the  casual 
elector,  in  the  body  of  the  rule ;  which  must  specify  for  what  pre- 
ibises  he  means  to  depend. 

The  defendants  attorney  then  signs  his  name  at  the  bottom, 
leaving  a  blank  space  for  the  plaintiff^s  attorney  to  do  the  like ;  for 
this,  it  fifhould  be  observed,  is  rather  an  agreement  between  the 
parties  for  a  rule,  than  the  rule  itself,  which  is  afterwards  drawn  by 
a  pfoptf  officer.  (/) 

*  («)lUe  d.  Trafcott.T.  Elliot  1^  Bum.  &  {d)  Id.  8.71, 

JMd.  85.  («)  Doe  d.  Gigner  v.  Roe,  t  Taont  397. 

(»>STidd.  Pr.l«7.  (^)  Tidd's  Append,  chap,  idti.  t.  66. 

(e)  Tldd's  Append,  chap.  xWt.  s.  7t. 
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Common  bail  is  then  filed  by  the  defendant's  attorney,  in  th*^ 
King^s  Bench  by  WW,  with  the  clerk  of  the  common  bails ;  (a)  and 
the  plea  of  not  guilty  is  then  engrossed,  annexed  to' the  consent 
rule,  which  being  done,  the  plea  and  rule  are  carried  to,  and  l^ft  at 
the  chambers  of  one  of  the  judges  in  the  King's  Bench ;  or  at  the 
prothonotaries^  office  in  the  Common  Pleas.  (6) 

When  the  tenant  appears  for  the  whole  of  the  premises,  they  may 
either  be  described  in  the  consent  rule  generally,  as  in  the  declara- 
tion, or  as  they  really  are ;  but,  when  he  appears  for  part  of  the 
premises  only,  that  part  must  be  particularly  specified  in  the  con- 
sent rule ;  and  the  plaintiff^  in  such  case,  having  obtained  the  rule 
for  judgment,  may  sign  judgment  against  the  casual  rejector  for 
the  residue,  (c) 

When  there  are  several  tenants,  they  all  may  join  in  the  consent 
rule,  to  defend  for  the  whole  of  the  premises,  stating  of  what  they 
consist ;  or  they  may  severally  defend  for  different  parts,  specifying 
the  particular  part  each  of  them  occupies,  {d) 


Proceedings  in  Defence  by  Landlord. 

By  the  stat.  11  Geo.  2.  c.  19-  it  is  enacted  that  "  it  shall  and  may 
be  lawful  for  the  court  in  which  an  ejectment  is  brought,  to  suffer 
the  landlord  or  landlords  to  make  him  her  or  themselves  defendant 
or  defendants,  by  joining  with  the  tenant  or  tenants  to  whom  such 
declaration  in  ejectment  shall  be  delivered,  in  case  he  or  they  shall 
appear ;  but  in  case  such  tenant  or  tenants  shall  refuse  or  neglect 
to  appear,  judgment  shall  be  signed  against  the  casual  ejector,  for 
want  of  such  appearance  ;  but  if  the  landlord  or  landlords  of  any 
part  of  the  lands,  tenements,  or  hereditaments,  for  which  such 
ejectment  was  brought,  shall  desire  to  appear  by  himself  or  them- 
selves, and  consent  to  enter  into  a  like  rule,  that,  by  the  course  of 
the  court,  the  tenant  in  possession  in  case  he  or  she  had  appeared, 
ought  to  have  done,  then  the  court,  where  such  ejectment  shall  be 

(a)  Tidd's  Append,  ch.  xlvi.  s.  78.  {d)  Goodright  v.   Rich,  7  Duraf.   and 

(6)  Roe  d.  Jones  v.  Doe.  Barnes,  178.       East.  3^0. 
(r)  t  Tidd,  Pr.  1227. 
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brought,  may  and  shall  permit  such  landlord  or  landlords  so  to  do, 
af4  order  a  .stay  of  execution  upon  such  judgment,  against  the 
casual  ejector,  until  they  shall  make  further  order  therein."  (a) 

This  latter  clause  of  the  statute  has  been  construed  to  extend 
not  only  to  landlords,  properly  so  called,  who  are  in  receipt  of  the 
rents  and  profits  of  the  premises,  but  also  to  all  persons  claiming 
title  thereto,  consistently  with  the  possession  of  the  occupier,  though 
they  have  not  previously  exercised  any  act  of  ownership  over  the 
property ;  as  to  the  heir,  (6)  devisee  in  trust,  (c)  or  mortgagee,  (d) 
who  has  never  been  in  possession,  or  to  the  remainder-men  or 
reversioners,  (e)  or  even,  as  it  seems,  to  a  lord  claiming  by  es- 
cheat (/) 

But  a  parson  claiming  right  to  enter  and  perform  divine  service 
in  a  chapel,  was,  before  the  statute,  holden  not  to  have  sufficient 
title  to  be  admitted  defendant,  {g) 

And  where  a  person  claims  in  opposition  to  the  title  of  the  tenant 
in  possession  he  cannot  be  considered  as  landlord.  (A) 

In  such  case  therefore,  if  a  party  should  be  admitted  to  defend 
as  landlord,  the  lessor  of  the  plaintiff  may  apply  to  the  court 
or  to  a  judge  at  chambers,  and  have  the  rule  discharged  with 
costs,  (i) 

When  a  landlord  means  to  defend,  a  motion  should  be  made  for 
a  rule,  that  he  may  be  made  defendant  with  the  tenant,  if  he  ap- 
pear ;  and,  if  the  tenant  do  not  appear,  then  that  he  may  appear  by 
huBaelf,  and  enter  into  the  common  rule,  and  defend  his  title. 

This,  in  ordinary  cases,  is  a  mere  motion  of  course,  requiring 
only  the  signature  of  a  counsel  or  serjeant ;  but  it  is  said,  that 
vfh/ea  the  party  who  wishes  to  be  made  defendant,  is  not  the  tenant 
cr  actual  landlord,  but  has  some  particular  interest  to  sustain,  the 


(•)  See.  13.  East,  133. 

{b)  LoTeloek  d.^orrU  t.  Doncaster,  3  {/)  Fairclaim  d.  Fowlor  v.  Shamtitle,  3 

burnt  &  East,  783.  Bur.  1290. 

(c)  Ibid.  4  Dumf.  &  East,  122.  {g)  Martin  v,  Davis,  2  Str.  914,  but  see 

<fl)  Doe  d.  Tlljard  v.  Cooper,  8  Dumf.  HoUingsworth  v.  Brenill,  1  Salk.  256. 

4c  Eeat,  645.  {K)  Driver  d.  Ozenden  v.  Lawrence,  2 

(«}  Jones  d.  Ride  v.  Carwithen,  Comb.  Blac.  Rep.  1259.  Fairclaim  d.  Fowler  v. 

5t99.  Fairclaim  d.  Fowler  v.  Shamtitle,  3  Shamtitle,  3  Bur.  1290. 

Bur.  1290.  Lovelock  d.  Norris  v.  Donca»-  (t)  Doe  d.  Harwood  v.  ,Lippencott,  Ad. 

ter,  3  Dumf.  ic  £«st,  783,  4  Durnf.  &c  Eject.  2  Ed.  230. 


iHNUt  iinut  be  moved,  or  an  affidavit  of  the  fluta,  to  petinit  bin 

of.  the  tenant,  ought  regularly  to  ,b»tjlMJfe  IMWft4'rfffPBWV^* 
ngned  against  the  casual  ejector ;  .fi^,^,^l)f,4e)a|rn4  mtJMtnrr 
that  time,  the  court  will  grant  or  rel^4hHmi»4(  !dillD«|tini*iil)--L';. 

Thus  where  a  judgment  against  thn;Mt^;qit^|V-,.TnMf  WP^t 
and  a  writ  of  possession  executed  thtnNB(.-<i)^j^,iyipm^n|NH1 
motion,  that  the  landlord's  delay  in  bis  applkwtipi^  <|Hqif» Awk^^  ■ 
tenant's  negligence,  in  not  giving  him  ftvo  Bpjtieflfaf^^ip.MjjrifleJoC 
the  declaration,  according  to  the  piovuioBaof  dMi)^ita(e]i'il},-i6m' 
S.  c.  19-  «■  13.  the  court  ordered  the  judgment  aq^.fMetttiy  .t^tie 
set  aside,  compelled  the  tenant  to  pay  all  tbe  costSf  aaA'iitflWfffnt  < 
the  landlord  to  be  made  dcfe&dant  OD  tbe  itfual  tem)»|-tiMtAriA»-> 
standing  it  was  strongly  argued  by  tbe  q^pnate.  pai|l]V-tb*ti1^|B' 
judgment  was  perfectly  regular,  a&d  that  the  teQaQtla,B!y^%HMf . 
was  merely  a  matter  between  him  atMlhialaiidlonl»  fiN|.iHlHd|iAo*- 
statute  had  given  the  landlord  ample  con^Mnutiao,  (^<    li-;  -,  ».;lii'(. 

But  where  the  landlord  applied  to  beiiMdedefcndaDl,|lft«irj«ly 
ment  had  been  signed,  but  before  egecutjep,  and  tbei.tfajtaNBt<i 
offered  to  waive  his  judgment,  if  the  landlord,  who  Tcrided  ift': 
Jamaica,  would  give  security  for  the  costs,  to  whiidi  offer  tbellout 
lord^B  counsel  would  not  acct.'de,  the  court  refiued  tbe  apfjlic^ia^" 
aiiq j>ermitted  the  plaintiS^s  lessor  to  take  out  executioB.  {d)  •■ 

And  in  a  recent  case,  in  the  Court  of  Common  Pbws  afket^ffti. 
covery  in  an  undefended  ejectment  vitbout  ct^iuim,  and  after  ikf 
lessor  of  the  plaintiff  had  contracted  for  the  Bale  of  part  afutbfe' 
premises,  and  let  the  purchaser  into  pomenkm,  the  court  refinod 
to  set  aside  the  judgment,  and  a  writ  of  poMeocdoo,  upoiiB&>^i|)ls.  - 
cation  of  this  nature  ^  and  assigned  as  their  reaaoa  that  tbe  aoDu' 
cealment  of  the  delivery  of  the  dedaraticin  was  a  matto*  biCweaii' 
the  tenant  and  his  landlord,  with  which  tbe  plaintiff* tlenorfaadiiA! 
caa^a.i^),       ,     .  ^.  .' 

W'Ai:ij»ct.f  Ed.f3r.  (d)  BtTOM,  1B6. 

f^)tlkmi.rimim,9tlf.m.  {«>Goodiitl.  T.B«ltitU,4T«u.t.8««>. 

WffiTft*  Tw^Hwti  Bimt*B«.  aiMLMaI>Md.HoliMf.TDftTiM,rMon« 

Ml,  Ad.  EJMt.  9  Ed.  t38-9.  1  Tidd.  lt>9.  1 996. 
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^  ^Wlkfti  the  laiidkird  defends  with  tiie  tenant,  he  joins  ^th  him  in 
th^'  boAMit  rule ;  but  when  the  tenant  refuses  or  neglects  to  appeal^, 
jud^gment  is  signed  against  the  casual  ejector ;  'the  reason  for  which 
iaj  that  linder  such  judgment,  the  plaintiiF,  if  a  verdict  be  given 
f&r  Mm,  may  obtain  possession  of  the  premises,  which  he  could  not 
cb^  by  viKue  of  a  judgment  against  a  person  out  of  possession ;  (a) 
idid  iti  tiiat  caise,  the  landlord  alone  must  enter  into  the  rule ;  but 
emmtion  is  stayed  until  the  court  shall  further  order.  (&} 

"^mteimle  for  admitting  the  landlord  to  defend,  being  drawn  up 
Mf  the  clerk  of  the  rules  in  the  King^s  Bench,  or  secondaries  in  the 
Cdnimm  Pleas,  a  copy  thereof  is  made  and  annexed  to  the  plea, 
tqffether  with  the  agreement  for  the  consent  rule,  properly  filled 
up  «id  signed ;  and  common  bail  being  filed,  with  the  clerk  of  the 
GOittiioii  bails  in  action  by  6t//,  the  plea  and  rules  are  left  at  a 
judge^s  chambers  in  the  King'^s  Bench,  or  prothonotaries*^  office  in 
th^iGcramlon  Fleas,  (c)  The  defendant  or  defendants  having  ap. 
ptMcdj  and  entered  into  the  consent  rule,  or  agreement  to  con- 
feaa  lease  entry  and  ouster,  8z:c.  and  left  the  same  at  a  judge^s 
chambers  in  the  King'^s  Bench,  or  prothonotaries''  office  in  the  Com- 
msB.  Pleas,  and  having,  when  necessary,  given  the  undertaking, 
and  entered  into  the  recognizance  required  by  1  Geo*  4.  e.  87.  the 
plaintifrs  attorney  must  search  the  ejectment  books,  at  the  judge^s 
ckonbera  in  the  King's  Bench,  for  the  consent  rule,  or  agreement, 
ivUeh  in  that  court  is  signed  by  the  judge,  and  for  which  a  receipt 
ir  i^reD  in  the  ejectment  book ;  and  after  the  plaintifi^s  attorney 
hariiOgined  his  name  thereon,  over  that  of  the  defendants  attorney, 
h»  carries  it  to  the  clerk  of  the  rules,  who  files  it,  and  draws  up 
tha.  rule  therefrom,  which  is  nothing  more  than  a  copy  of  the 
agi^emeDt^  prefi:3dng  only  the  day  on  which  it  is  drawn  up,  and 
adding,  *^  By  the  courts  instead  of  the  attomies  names  at  the  end. 
In  the  Common  Pleas,  when  the  defendant  has  appeared,  the 
consent  rule  is  obtained  from  the  prothonotaries'  office;  and  the 
plaindff^s  attorney,  having  signed  his  name  thereon,  over  that  of 


(«)  Hodaon  d.  Bigland  ▼.  Dobson  Barnes,    (6)  2  Tidd  Pr.  1S30. 
179,  t  Tidd  Pr.  U50.  (c)  Ibid. 


it(99  fil0d;>a|id  teio  ralte  4iie.  dniw;ii  up. t^^c^fam,,  oifie:  £pf;,qK^.{ 
piMif'-(a).  .......  ,5 J  ,. ,   ^ 

,lWbece:m  qectnunt a  perma  obtaiDs  a<nib  to 3t&md  a^  li^ifPiNrd,  : 
diB  plajntiff  neverthelefls  may  dgn  judgment  against  tbe  fiipH^l,, 
gfidar;  but  may  not  take  out  escecutioii  without  further  qrder; 
faflld^  that  after  verdict  and  Judgm^it  against  the  landlord^  exeeu*, 
tioa.may  be  issued  against  him  without  any  fiiirther  rnider  fi|f  th^ 

dMirt(6) 

'.Where  a  hmdlord  defrayed  the  cost  of  defending  an.  e}ectnioat  in 
the  name  of  an  illiterate  tenant,  who  gave  a  retrocBU  of  the  |de%  and 
eqgrnovtf  of  the  action,  the  Court  set  aside  the  rs^roM^  aad  ocgifKif^^ 
and  permitted  the  lessor  to  defend  as  landlord,  (c) 


Proceedings  in  dtfence  by  a  third  party. 


,"  •  I 


Iti  all  cases,  if  the  person  who  wishes  to  defend  be  neither  teiiiolt 
nor  actual  landlord,  but  has  some  interest  id  snstaiii,  he  miist 
mibve  the  Court,  cm  an  affidavit  of  the  fact,  to  be  made  a'  ddSeiSd- 
aiit,  faistead  of,  or  with,  the  casual  ejector;  and  the  tenantVr'ccHii 
sehit  is  not  now  necessary,  (d) 

If  a  party  should  be  admitted  to  defend  as  landlord  whose  title 
is  inconsistent  with  the  possession  of  the  tenant,  the  lessor  of  the 
plaintiff  may  apply  to  the  Court,  or  to  a  judge  at  chambers,  and 
lurrie  the  rule  discharged  with  costs,  (e) 

Where  a  third  person  was  admitted  to  defend  as  landlord,  he  wai 
not  allowed,  upon  the  trial  of  the  ejectment,  to  give  evidence  of  Tiis 
title,  it  appearing  that  the  tenant  in  possession  came  in  as  tenant  t6 
the  lessor  of  the  plaintiff,  and  paid  rent  to  him  under  an  agreement 
which  had  expired.  (/) 


Landlord's  remedy  against  tenant  for  concealing  Ejectment. 

In  ord^  to  protect  landlords  from  the  frauds  or  negligence  of 

(a)  S  Tidd,  lt50.  (rf)  «  SeU.  Pract.  185. 

(ft)  Doe  d.  Lacj  T.  Bennett,  4  Barn,  and  (0)  Ad.  Eject.  3  Ed.  230. 

Crea.  897.  7  Dowl.  and  R7I.  61.  S.  C.  (/)  Doe  d.  Knight  v.  Smythe,  4  M.  au'i 

(c)  Doe  d.  Locke  v.  Franklin,  7  Taunt.  9.  S.  347. 


tenants  who  frequditly  omitted  to  appeasr  themselired;  or  tb  ^e  thc^ ' 
landlords  the  necessaty  notice,  it  is  enaeted  by  stat  IIG.  S.  b.  19«-' 
8,  12.  that  every  tenant  to  whom  any  declaration  in  ejectment  shiili 
be  delivered,  shall  forthwith  giv)e  notice  thereof  to  his  lattdloM, 
bailiiF  or  receiver,  under  the  penalty  of  forfeiting  the  value  of  three 
years^  improved,  or  rack-rent,  of  the  premises  so  demised,  or  hcdden^ 
in  the  possession  of  such  tenant,  to  the  person  of  whom  he  holds,  to 
be  recovered  by  action  of  debt  to  be  brought  in  any  of  his  Majesty's 
Courts  of  Record  at  Westminster,  or  in  the  counties  Palatine  of 
Chester,  Lancaster,  or  Durham  respectively,  or  in  the  Courts  of 
Grand  Sessions  in  Wales. 

Where  there  was  a  demise  by  lease  of  certain  lands,  together  with 
the  mines  under  them,  with  liberty  to  dig  for  ore  in  other  mines 
under  the  surface  of  other  lands  not  demised ;  and  the  tenant  frau- 
dulently concealed  a  declaration  in  ejectment  delivered  to  him,  and 
suffered  judgment  to  go  by  default ;  and  the  declaration  in  eject- 
ment did  not  mention  mines  at  all,  but  the  sheriff  in  executing  the 
writ  of  possession,  by  the  concurrence  of  the  tenant,  delivered  pos* 
session  of  the  premises  demised  to  the  tenant,  and  also  of  those  mines 
in  which  he  had  liberty  to  dig :  it  was  held  that,  although  the  latter 
could  not  be  recovered  under  the  declaration  in  ejectment,  still  that 
the  tenant  by  his  own  act  had  estopped  himself  from  taking  that  ob- 
jection, and  that  in  an  action  for  the  value  of  three  years^  improved  ' 
rent  under  the  stat.  11  6.  S.  c.  19.  the  landlord  might  recover  the 
treble  rent  in  respect  not  only  of  the  demised  premises,  but  of  the 
mines  in  which  the  tenant  had  only  a  liberty  to  dig.  (a) 

Single  damages  only  are  recoverable  in  an  action  against  a  tenant, 
to  recover  the  value  of  three  years^  improved  ^ent  of  the  preinis^ 
under  the  above  statute,  (b) 

The  ISth  section  of  stat.  11  G.  S.  c.  19*  has  been  interpreted  to 
extend  only  to  those  cases  in  which  the  ejectment  is  inconsistent 
with  the  landlord's  title.  Thus  a  tenant  of  a  mortgagor  who  does 
not  give  him  notice  of  an  ejectment,  brought  by  the  mortgagee 
upon  the  forfeiture  of  the  mortgage,  is  not  within  the  penalties  of 
the  clause,  (c)  The  improved  or  rack-rent  mentioned  in  this  section, 

(a)  Crocker  v.  Fothergill,  3  B.&  A.  65i.        (6)  2  Barn.  &.Ald.  662.  (a.) 

(c)  Bucklej  V.  Bocklej,  1 T.  R.  647- 


it(j«  fil0d;>a|id  i^o  rules  4UPe  drawn  up. t^^c^foin,,  apei  |99;,^|K|t^.i 

jWbeipem  qectnunt  a  perma  obtaiDs  amle  to  defi^  a^  liMEicllflird, 
diB  plajntiff  neverthelefls  may  dgn  judgment  agamst  t)ie.cafim^, 
gador;  but  may  not  take  out  escecutioii  ivitbout  further  qrder; 
faflld^  that  after  verdict  and  Judgm^it  against  the  landlord^  exeeu*, 
tkm.may  be  issued  against  him  without  any  further  ordia^qf  ii^ 
o!Mirt(6)  .  -    ;, 

.Where  a  hmdlord  defrayed  the  cost  of  defending  an  ejectment  in 
the  name  of  an  illiterate  tenant,  who  gave  a  retrotrii  of  the  |de%  and 
eqgfuovi^  of  the  action,  the  Court  set  aside  the  rs^fioM^aadof^ifKifip^^ 

« 

a«d  permitted  the  lessor  to  defend  as  landlord,  (c) 


Proceedings  in  dtfence  by  a  third  parity. 


•  I 


Iti  all  cases,  if  the  person  who  wishes  to  defend  be  neither  teiiiolt 
nor' actual  landlord,  but  has  some  interest  to*  sustaiii,  he  ioxkit 
mbv6  the  Court,  cm  an  affidavit  of  the  fact,  to  be  made  a  drfekid- 
aiit,  instead  of,  or  with,  the  casual  gector;  and  the  tenant^s'cbo^ 
ssAt  is  not  now  necessary,  (d) 

If  a  party  should  be  admitted  to  defend  as  landlord  whose  title 
is  inconsistent  with  the  possession  of  the  tenant,  the  lessor  of  the 
plaintiff  may  apply  to  the  Court,  or  to  a  judge  at  chambers,  and 
have  the  rule  discharged  with  costs,  {e) 

Where  a  third  person  was  admitted  to  defend  as  landlord,  He  was 
not  allowed,  upon  the  trial  of  the  ejectment,  to  give  evidence  of  his 
title,  it  appearing  that  the  tenant  in  possession  came  in  as  tenant  t6 
the  lessor  of  the  plaintiff,  and  paid  teat  to  him  uiider  an  agreement 
which  had  expired.  (/) 


Landlord's  remedy  against  tenant  for  concealing  Ejectment. 

In  order  to  protect  landlords  from  the  frauds  or  negligence  cf 

(a)  S  Tidd,  lt50.  (rf)  «  SeU.  Pnict.  185. 

(fc)  Doe  d.  Lucy  v.  Bennett,  4  Barn,  and  («)  Ad.  Eject.  2  Kd.  230. 

Cre».  897.  7  Dowl.  and  Rjl.  61.  S.  C.  (/)  Doe  d.  Knight  v.  Smythe,  4  M.  and 

(c)  Doe  d.  Locke  v.  Franklin,  7  Taunt.  9.  S.  347. 
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tefucnts  who  freqtiehtty  omitted  to  appeasr  themselTes;  or  to  ^e  thefar 
Iilbdiords  the  necessary  notice,  it  is  enacted  by  stat.  11  G.  S.  o.  19. 
«.  12.  that  every  tenant  to  whom  any  declaration  in  ejectment  shall 
be  delivered,  shall  forthwith  give  notice  thereof  to  his  landlord, 
bailiff  or  receiver,  under  the  penalty  of  forfeiting  the  value  cf  three 
yeanC  improved,  or  rack-rent,  of  the  premises  so  demised,  or  holden, 
in  the  possession  of  such  tenant,  to  the  person  of  whom  he  holds,  to 
be  recovered  by  action  of  debt  to  be  brought  in  any  of  his  Majesty^s 
Courts  of  Record  at  Westminster,  or  in  the  counties  Palatine  of 
Chester,  Lancaster,  or  Durham  respectively,  or  in  the  Courts  of 
Grand  Sessions  in  Wales. 

Where  there  was  a  demise  by  lease  of  certain  lands,  together  with 
the  mines  under  them,  with  liberty  to  dig  for  ore  in  other  mines 
under  the  surface  of  other  lands  not  demised ;  and  the  tenant  frau- 
dulently concealed  a  declaration  in  ejectment  delivered  to  him,  and 
suffered  judgment  to  go  by  default ;  and  the  declaration  in  eject- 
ment did  not  mention  mines  at  all,  but  the  sheriff  in  executing  the 
writ  of  possession,  by  the  concurrence  of  the  tenant,  delivered  pos- 
seBsion  of  the  premises  demised  to  the  tenant,  and  also  of  those  mines 
in  which  he  had  liberty  to  dig :  it  was  held  that,  although  the  latter 
could  not  be  recovered  under  the  declaration  in  ejectment,  still  that 
die  tenant  by  his  own  act  had  estopped  himself  from  taking  that  ob- 
jection, and  that  in  an  action  for  the  value  of  three  years^  improved 
rent  under  the  stat.  11  6.  2.  c.  19.  the  landlord  might  recover  the 
treble  rent  in  respect  not  only  of  the  demised  premises,  but  of  the 
mjuies  in  which  the  tenant  had  only  a  liberty  to  dig.  (a) 

.  f^is^le  damages  only  are  recoverable  in  an  action  against  a  tenant, 
tp.  recover  thevaltte  of  three  years'  improved  pent  of  the  premises, 
under  the  above  statute,  (h) 

The  12th  section  of  stat.  11  G.  2.  c.  19.  has  been  interpreted  to 
extend  only  to  those  cases  in  which  the  ejectment  is  inconsistent 
with  the  landlord's  title.  Thus  a  tenant  of  a  mortgagor  who  does 
not  give  him  notice  of  an  ejectment,  brought  by  the  mortgagee 
upon  the  forfeiture  of  the  mortgage,  is  not  within  the  penalties  of 
the  clause,  (c)  The  improved  or  rack-rent  mentioned  in  this  section, 

(a)  Crocker  v.  Fothergill,  3  B.&  A.  6.5S.        (6)  2  Barn.  £c  Aid.  669.  (a.) 

(c)  Bucklej  y.  Bucklej,  1 X.  R.  647. 


Ml  .  Proceedbiigi^itt^4^uttment^      [Cha(JSil@ 

^tdmmiij  in  case  the'pfeniiet  wane  idifai't»'belet/(iiVi<*iri^ir'-  iir  to 

ilMitf'Ud  notigim  notice  ta  Us  IndOMlicf  4lv  ^aetaieaiji  iAhI 
ihtowiwMj  jiidgmeal!  agai^  the  oiMnnl  ejeetor^  4ie  GMat^iK'i^ 
Ibli  jindi^neni  aad  ^idted  Aa  teiamt  to  pajn  aU  tU  coala  «9;|ha 
hriM^tkf  jihe  plaintiff  ofctke  lasBdloKdra^^eBtenng.  iataJ^  ttiwlnuld 
to  try  the  title,  (b)  The  landlord  also  may  bridg  ft  mit)  af  amn^ 
mdfcapcnitaa  aa  a  attparaaJeag  of  the  pgi  mil  clhigaimder  AeatatUte» 
iDdftbrnhy  stay  ezecutiank (e)  '       m '!-'.:tri;tir*  ar.^j 

-jiiOmmlidatian  Mmb^^yrhace  there  em  aeraial  4rfeodiUt^M4q 
whom  the  plaintiff  delivera  declarations,  who  an  ^aeirMdlgpncinr 
^■nad^iaintereat^and  the  plaintiff- niores  to  join. than  dl in tti^ 
^amiiwi,  yet  the  Court  wiU  not  do  it,  but  the  plaindffbitoiai 
^Hd0Kit^BaacHoi''-ue(davat]0na  to  ^aPTi  of  tiv^wfi  y  lKNSNue.encli.4icuoHani^ 
aMi^haat0ai«eniedy  tat  hia;  coata,  which  ha  oouUbaofehanidif  jiiMji 
lleattl|0inad' ja  tee  dedaiEation,  a^  the' plaintiff  pKieraiUdtfeial^ 
egdaei&iabejci-Aelat  and  by  thii  means  the  {daintiff  aMghirHaBa 
f  «9laoa«ll0f'>hia.  emu  dffaidant  wdth  others^  in  ordar  to.iunatlbtf 

oilRSttki  ser«!al  ^tfedmenie  hoa«¥er  are  brought  for  iht  aaatajand^ 
irfacai  upon  the  same  demise,  the  Cbnrt  on  modcn,  ora^judga^at 
dtamheni^ywill  order  them  to  be  consolidated,  (e)*  :  > « 

ni  And.  although  where  the  ^ectments  are  brought  fiardj^BposI 
pfkfioisaai  Ae Court  will  not  it  seems  consolidate  them ;  [f  -yet  iiaa 
iriHiiflrttlqaae,  (gn)  where  thirty-seven  ejectments  bad  besn  lMnia|;fat 
agaiiuijjSbvinnl  tenants  for  diffiorcnt  premises,  on  the  same^demiae; 
Lord JTenyofi,  C.J.  on  a  rule  to  shew  cause  why  aU  the  proeeedmgs 
in>;4lhtlid:caii8ea  should  not  be  stayed,,  and.  abide  Ihe  artaitaf  a 
a|isclal  vsadict  in  one  of  them,  said,  *^  it  was  a  sespdaloua  pamaad* 
ing;.. -thai  they  all  depended. precisely  on  the  same  title,  imflifasght 
to  ba!tiied  by  the  same  record,^  and  the  rule  waa  made  absaiwtn:  j*. 

:V  '  ''V  ■..■■■  .  ■  •  :  ■  .\ 

(a)6iiekle]ry»Biitkle3r,  lT.R.647..  2  Tidd  Pr.  ISSt*                             '  .  V 

(6)Doed.TioiigbfKmY.Ri>e,4fi«arr.l996.  {f)t  Keb.  534.  SStr.  1149. 

(«)  JoDM  y.  Edwaidb,  t  Stnau  1141.  (g)  Doe  d.  Pultmej  «id  Other*  t.  Vne- 

:'(4f)  BMD^^eo^lSZ.  raanendOdien  T.90Gm.%.KJ^i  BTidd 

(«)  Bernee,  176.  Cas.  Pr.  CJP.  119.  &C..  Plrs  I'SSSk 


^rJfnceoAngei  wkem  <toygdw**^In  certain  cases,  the  Court  will  stay 
{kie.]nroeeoding8  in  ejectment,  on  a  motion  for  a  rule  to  shew  caluse^ 
or  in  vacation,  by  summons  before  a  judge,  (a) 

M  Tlaut,  where  the  lessor  of  the  plaintiff  is  unknown  to  the  defend- 
anty  the  latter  may  call  for  an  account  of  his  residence  or  place  of 
abode,  from  the  opposite  attorney ;  (b)  and  if  he  refuse  to  give  it, 
at:  give  in  a  fictitious  account  of  a  person  who  cannot  be  found,  the 
Gbart  will  stay  the  proceedings  until  security  be  given  for  the 
payment  of  costs,  (c) 

.  Proceedings  also  wiU  be  stayed,  where  the  lessor  of  the  plaintiff 
is  an  infSBnt,(c{)  or  resident  abroad,  («)  until  a  real  and  substantial 
]daiiitlff  be  named,  or  some  responsible  person  undertake  for  the 
fyiueiit  of  costs.  (/) 

•  ;By  the  practice  of  making  a  rule  to  stay  proceedings  in  this  action, 
ao.the  demise  of  an  infant,  until  a  responsible  plaintiff  be  named, 
OV'Moarity  be  given  for  the  payment  of  costs,  if  an  infant  detiver  a 
^adaiation  to  a  defendant,  some  friend  or  guardian  may  set  up  as 
jtmtktiSj  to  be  responsible  to  the  defendant  for  his  «osts.  But  if 
MMh  person  die  insolvent,  so  that  the  ddfendant  cannot  derive  any 
faoieAt  from  the  rule,  the  infant  himself  must  answer  for  the  costs ; 
the  nde  was  made  for  his  benefit ;  and  an  infant  must  not  disturb 
the  posaession  of  others  by  unlawful  entries,  without  being  Kdble  to 
coo>B.'  Previous  however  to  any  motion  in  Court,  inquiry  should 
be  made,  whether  there  be  a  real  and  substantial  plaintiff,  or  not : 
inquiry,  the  guardian  may  undertake  to  pay  the  costs :  and  in 
he  should,  the  Court  would  probably  decline  to  interpose,  (g) 
If  ^ it  baa  likewise  been  holden,  that  upon  the  death  of  the  plaintiff  ^s 
leasor,  the  proceedings  may  be  stayed,  till  the  plaintiff  shall  have 
gJBrsn'the  defendant  security  for  his  costs.  (A) 
*i  floy'vhere  an  ejectment  was  brought  on  the  demise  of  a  person 
rhririing  at  AntigtM ;  and  in  another  case,  where  the  lessor  of  the 
JJMPiliflr  resided  in  Ireland^  the  plaintiff  was  compelled  to  give  the 
defiBtodant  a  wnilar  security:  in  the  latter  case  he  was  compelled  to 


(•)  Imp.  K.  B.  577.  130.  Cowp.  24.  Barnes,  183.  t  Tidd  Fr. 

(*)  Short  ▼.  King,  1  Str.  681.  1233. 

(e)  t TiddFr.  l«5l«  </)  Bum;  147.  S Str.  1056. 

,fg^  SBwr.  1177.    Say.  Rep.  1S3.  S.  C.  (g)  Run.  Eject.  18S. 

t'Udd  Fr.  lC3t.  {h)  llirustout  d.  Titfan  y,  Gref ^  SStr. 

<«)  1  Str.  694.  2  Str.  932. 1206. 1  Wik.  1056. 


606  Praceedinge  in  JEfectme^it,       [Ch^p.  XIV • 

dD»it,  although  it  was  an  ejectment  brought  under  the  dkeetion  of 
the  Court  of  Chancery,  where  the  bill  was  retained  till  after  the  trial 
of  the  gectment  and  security  had  already  been  given  there ;  which 
security  however  was  only  for  40L  (a) 

But,  excepting  in  such  instances,  the  Court  will  not  oompd  the  les- 
sor of  the  plaintiff  to  give  security  for  the  costs,  nor  will  they  stay 
the  proceedings  merely  on  account  of  the  poverty  of  the  -plaintiff  or 
the  lessor,  (6)  or  for  want  of  security  £9r  costs,  where  the  lessor 
of  his  plaintiff  is  known,  of  full  age,  and  resident  in  this  coun- 
toy.  (c) 

Therefore,  a  rule  was  refused,  for  the  lessor  of  the  jdaintiff  to 
give  security  for  the  costs  of  an  ejectment  depending.  BuUer^  J. 
said,  The  application  is  not  warranted  by  any  audiority.  There  are 
only  three  instances  in  which  the  Court  will  interfere  on  bdkalf  of  a 
defendant,  to  oblige  the  plaintiff  to  give  security  for  his  costs.  The 
&rst  is  wh«D  an  infant  sues ;  then  the  Court  will  oblige  the  proehein 
omjfj  or  guardian,  or  attorney,  to  give  security  for  the  coetls: 
secondly,  where  the  plaintiff  resides  abroacl^  in  which  case  the  Court 
will  stay  proceedings  till  security  be  given  for  the  costs:  and 
thirdly,  where  there  has  been  a  former  ^ectment ;  but  th^e  the 
rule. is  to  stay  the  proceedings  in  the  second  ejectment  till  the  costs 
of  the  former  are  paid,  (d)  and  not  till  security  be  given  for  the 
costs  of  the  second,  (e) 

In  ejectment  by  a  mortgagee,  for  the  recovery  of  the  possession 
of  mortgaged  premises,  or  in  debt  on  bond  for  the  payment  of 
mortgage  money,  or  performance  of  covenants  in  the  mortgage 
deed,  when  no  suit  in  equity  is  depending  for  a  foreclosure  or  re- 
demption, it  is  enacted  by  the  stat.  7  Geo.  2.  e.  20.  a.  1.  that  ^^  if  the 
person  having  a  right  to  redeem  shall,  at  any  time  pending  the 
action,  pay  to  the  mortgagee,  or  in  case  of  his  refusal,  bring  into 
Court,  all  the  principal  monies  and  interest  due  od  the  mortgage, 
and  also  costs  to  be  ascertained  and  computed  by  the  Court,  or 
proper  officer,  appointed  for  that  purpose,  the  same  shall  be  deemed 
and  taken  to  be  in  full  satisfaction  and  discharge  of  the  mortgage ; 

(a)  Denn  d.  Lucas  v.  Fulford,  i  Biur.     383.  1  Bos.  &  Pul.  96.  2  Bos.  &  Pul,  236, 
1177.  437. 

(b)  Cas.  Pr.  C.  P.  15.  (</)  2  Tidd.  Pr.  123J. 

(r)  iDurnf.&c  East. 491.  and  see4Blac.        (<)  Doe  d.Selbj  y.ALiton,  IX.  R.  491. 
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'4DMt  the  Court  Anl\  discharge  the  mortgagor  of  and  £roin  the  flame 
abtxnrdinglj,  (a)  and  compel  the  mortgagee,  by  rule,  to  reconvey  the 
mortgaged  premises,  and  deliver  up  all  deeds,  &c  relating  to  the 
title  thereof,  to  the  mortgagor,  or  to  such  other  person  as  he  shall 
nominate  or  appoint."" 

Upon  this  statute,  the  proceedings  in  ejectment  on  a  mortgage 
may  be  stayed  by  the  mortgagor,  or  his  assignee  of  the  equity  of 
redemption,  on  payment  of  the  principal,  interest  and  costs,  without 
paying  off  a  bond  due  to  the  mortgagee.  (6) 

And  a  rule  has  been  granted,  for  delivering  up  a  mortgage  deed 
to  the  mortgagor,  on  payment  of  principal,  interest  and  costs,  in  an 
iK^on  of  covenant,  (c) 

'  If  there  be  any  doubt,  as  to  the  amount  of  what  is  due,  the  Court 
ojf  Sjng^s  Bench  will  refer  it  to  the  master,  (d)  or  the  Court  of  Com- 
nukk  Pleas  to  one  of  the  prothonotaries,  who  taxes  the  costs.  And 
where  an  affidavit  was  made,  that  the  mortgagee  had  been  at  great 
ekpcnae  in  necessary  repairs  of  part  of  the  premises  in  his  possession, 
(the  ejectment  being  brought  for  the  residue,)  and  it  was  prayed, 
tiHit  the  prothonotary  might  be  directed  to  make  allowance  for  such 
itpnrB ;  the  Court  said,  that  the  rule  must  follow  the  words  of  the 
Mtttute,  and  that  the  prothonotary  would  make  just  deductions  and 
ifflowances.  (e) 

If  the  title  deeds  are  not  delivered  up,  the  money  must  be  paid 
iflto  Court,  unless  the  plaintiff  or  his  attorney  will  undertake  to 
^^▼er  them.(/) 

■  But  the  Courts  will  not  stay  the  proceedings  in  an  ejectment 
bifought  by  a  mortgagee  against  a  mortgagor,  on  payment  of  the 
]iriiidpal,  interest  and  costs,  if  the  latter  has  agreed  to  convey  the 
^ti^uity  of  redemption  to  the  mortgagee,  {g) 

■'*  And  where  there  are  two  or  more  mortgages,  the  Court  of 
Cdounon  Pleas  will  not  compel  a  redemption  of  one,  without  the 

(A) 


(•).  Amm.  1  Str.  413.  (f)  Goodright  v.  Moore,  Barnes,  176. 

'(6)  Archer  v.  Snatt,  «  Str.  1107.  Andr.  (/)  Dambon  r.  Jacob,  2Tidd,  Pr.  1235. 

541.  S.  C.    Bingham  d.  Lane  v.  Gregg,  (^)  Goodtitled.Tay8umv.Pope,7Domf. 

Bmns^lSS.  bntaeeFelton  v.  Ash,  Barnes,  and  East,  185.  but  see  1  WiU.  30.  Semb. 

ITT.  contra, 

(e)  Anon.  «  Chit.  Rep.  «64.  {h)  Roe  d.  Kaye  v.  Soley.  «  Blac.  Rep. 

((^Benhenv. Street, 8  Ihimf.£cEa8t.326.  796. 


606  Pncee^s  in  Efectmait.      [Clttpw  XIT. 

If  a  mortgagee  recover  ponenion  of  the  mortgaged  pnaitmp 
xanier  a  judgment  in  an  undefended  ejectment,  the  Court  haa  «a 
juiiadiction  to  restore  the  possession  to  the  mortgagor,  who  haa  not 
appeared,  on  payment  of  the  principal,  interest  and  costs:  (a)  but  if 
the  recovery  be  had  against  a  tenant  of  the  mortgagor,  the  Court 
will  set  aside  the  judgment,  and  let  in  the  mortgagor  to  defend. as 
landlord,  that  he  may  be  in  a  omditicHi  to  apply  to  stay  jnoceedings^ 
oa  the  terms  of  the  statute,  (a) 

In  a  seamd  ejectment,  the  courts  will  stay  the  proceedings  until 
the  costs  are  paid  of  a  prior  one,  for  the  trial  of  the  same  title ;  (fr) 
and  also  the  costs  of  an  action,  if  any  has  been  brought,  for  the 
mesne  profits ;  (c)  but  they  will  not  extend  the  rule,  so  as  to  in- 
clude the  damages  in  the  action  for  the  mesne  profits,  however 
vexatious  the  proceedings  of  the  lessor  of  the  plaintiff  may  have 
beeo.(<0 

And  it  matters  not  whether  the  second  ejectment  be  brought  by 
the  lessor  of  the  plaintiff,  or  by  the  defendant  in  the  former  one ;  (e) 
or  by  or  against  all  or  some  of  the  parties ;  (/)  or  by  a  third  per- 
son under  whom  the  lessor  of  the  plaintiff  claims,  {g)  or  for  the 
same  or  different  premises,  so  as  it  be  on  the  same  title,  {h)  and  for 
part  of  the  same  estate ;  (t)  nor  whether  it  be  brought  in  the  same 
or  a  d^erent  court,  (k) 

And  the  length  of  time  which  has  elapsed,  between  the  first  and 
second  ejectments  is  not  material,  (/)  for  there  may  be  many  good 
reasons  why  the  defendant  did  not  call  for  the  costs  sooner,  such 


(a)  Doe  d.  Tubb  v.  Roe,  4  Taunt.  887.  (e)  ThiruBtout  d.  Williami  v.  HoldfMt, 

(b)  Coningsby**  case,  1  Str.  548.  Gnim-  6  Durnf.  &  East,  223.  Doe  d.  Walker  r. 
Ue  T.    Bodillj.     Id.   554.    8  Mod.  225.  Stevenson,  3  Bos.  &  Pul.  22. 

&.C.  Doe  d.  Hamilton  ▼.  Hatberley  2  Str.  (/)  Keene  d.  Angel  v.  Angel,  6  Domf. 

1152.  Real  v.  Mackej.    Id.  1206.  Doe  v.  &  East,  740. 

Alstxm,  1  Durnf.  &  East,  492.  Doe  d.  Cot-  {g)  Doe  d.  Feldon  ▼.  Epe,  8  Domf.  & 

terel  ▼.  Roe,  1  Out.  Rep.  195.  Smith  d.  East,  645. 

Gigner  t.  Bamardiston,  2  Blac.  Rep.  904.  {h)  2  Tidd  Pr.  1233. 

Saj  Qoets,  239.  S.  C.  Doe  d.  Cbadwick  v.  (t)  Keene  d.  Angel  v.  Angel,  6  Durnf. 

Law,  2  Blac.  Rep.  1158.  Doe  d.  Chambels  6c  East,  74(1. 

V.  Law.  Id.  1180,  {k)  Ad.  Eject.  2  Ed.  316. 

(c)  Doe  d.  Priohard  v.  Roe,  4  East,  585.  (/)  Thnistout  d.  Williams  v.  Heldfast, 

(d)  Doe  d.  Church  v.  Barclaj,  15  East,  6  Durnf.  &c  East,  223.  Keene  d.  Angel  v. 
233.  Angel,  Id.  640. 


<i|V)«Q|^tff 'the: oilier  pahj,  or  a^Tieir  toifnkjtMigB&itber 

jfifflis  vexatioD  of  the  party  is  said  to  be  the  foundotioa  ofitheae 
kiik0;(fr)  and  therefore  if  there  appeared  to  be  no  vexatioiH  ih^ 
Coints  would  not  formerly  have  made  a  rule  for  stajring  prooeedinga 
ivtii^  the  costs  were  paid  of  a  prior  ejectment,  (e) 
«<But:the  practice  in  that  respect  is  altered,  and  it  is  now  settled 
that  the  proceedings  shall  be  stayed  in  all  cases,  until  the  costn  are 
paid'  of  a  former  ejectment. 

.('And  the  courts  will  stay  them,  if  the  conduct  of  the  party 
•g^inat  whom  the  application  is  made,  has  been  vexatious  or  op- 
presBive,  although  he  is  not  liable  to  the  costs  of  the  first  ac^ 
tiiML<d) 

-J  .But  they  will  not  stay  the  proceedings  in  the  second  acticai, 
where  the  party  is  already  in  custody  under  an  attachment  for 
adn^yment  of  the  costs  of  the  first  action ;  (e)  nor  if  it  appear 
^pt  the  verdict  therein  was  obtained  by  fraud  and  perjury.  (/) 
M«qr  will  they  stay  the  proceedings  in  ejectmetii  until  the  taxed 
0dit»  are  paid,  of  a  suit  in  equity  brought  by  the  same  party  for 
tbfe  recovery  of  the  same  premises,  (g) 

vifiAnd  where  a  rule  has  been  obtained  for  staying  the  proceedings 
in  tQiSctmentj  till  the  costs  of  a  former  ejectment  were  paid,  the 
will  not  interfere,  and  permit  the  defendant,  in  case  those 
are  not  paid  before  a  certain  day,  to  be  named  by  the  court, 
to  noil  pro8  the  second  ejectment,  {h) 

The  court  will  not  at  the  instance  of  the  defendant  in  an  eject- 
ment interfere  against  a  plaintiff  who  lays  a  demise  by  the  as- 
•Jignees  of  a  bankrupt  without  their  permission,  they  having  given 
up  the  property  to  the  bankrupt,  and  the  plaintiff  claiming  under 
JHnu(f) 

In  a  second  ejectment  by  a  pauper,  however,  the  court  refused 

{m)  Keene  d.  Angel  v.  Angel,  6  Dumf.  («)  BarneB,  180. 

&  £a«t,  641.  (/)  Doe  d.  Rees  v.  Thomu,  t  Born.  & 

I  (•)' Roberts  v.  Cook,  4  Mod.  379.  Doe  Cres.  622. 

d.  Hunilton  v.  Hatherlej,  2  Str.  115«.  {g)  Doe  d.  Williams  t.  Winch,  S  Bon. 

(c)  Id.  Ibid.  Short  v.  King,  1  Str.  681.  &  Aid.  603. 

IftfMMut  V.  Tfloableaome,  S  Str.   1099.  {h)  Doe  d.  Sutton  r.  Ridgway,  5  Bam. 

Bfffivtt  ▼.  OiWBville,  Id.  1121.  &  Aid.  5«3. 

{d)  Doe  d.  Hamilton  v.  Hatherley,  2  Str.  (i)  Doe  d.  Vine  and  others  v.  Figgint* 

lln2.  Smith  d.  Gigner  v.  Barnardiston,  2  3  Taunt.  440. 
Blac.  Rep.  901. 
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to  grant  a  rule  for  stayiflg  the  pnceediogit  until' the  casta  wets 
paid  of  a  prior  ejectment  for  the  8«ine  cause;  (a)  hutitwasacU 
mitled  that  he  would  not  in  such  aeoood  BctioD  be  •Uowed  to  nie 
mfirmi  pauperia.  (a) 

A  lessee  proceeded  igaiast  by  t^ectment,  and  -wbo  hss  re- 
ceired  notice  tnxa  m  claimant  diq>uting  hia  Undlord'a  titles  not  to 
my  bim  any  more  rent ;  and  has  been  threatened  with  a  ilialnsi  by 
■him  landlord  if  he  does  not;  cannot  suatain  an  iniunctian  in  equi^ 
to  restrain  either  the  ejectment  or  the  diatresa ;  fin-  be  is  not  per-  ' 
nhted  by  auch  meana  to  bring  hia  landlonTa  title  into  diapute.  (ft) 

Whan  a  drfendant'  dies  pending  an  injunction  agajnat  him  to 
fMtrain  pfoceedings  in  ejetitment,  the  heir  at  law  may  move  that 
plaintiff  in  equi^  may  revive  the  suit  within  a  week,  or  the  injunc- 
tion be  dissolved,  (c) 

PaHJeulari  of  Bnadm. — In  gectment  brought  on  the  fiKfature 
flf  ftleasc^  die  Court  will  compel  the  plmitiff  to  deliver  a  particular 
of  the  breaichea  of  covenant  oo  ii4iicb  he  intcnda  to  idy.  (d)  And 
it  isao  abuse  to  dcJiver  a  particular  ^lecifying  abreadi  of  every 
ooTenant.(s) 

And  if  the  plaintiff  declare  genenlly,  and  the  defendant  have-any 
dinibt  what  lands  tlie  plaintiff  means  to  proceed  for,  be  may  call 
upon  him  by  a  Judge's  order  to  specify  thrni. 

On  the  other  hand,  the  phu&tiff  may  call  upon  the  defendant  to 
specify  for  what  he  defends,  when  that  is  not  ascertained  by  the 


Of  the  Plea  and  Issue,  ^c. 

In  gedment,  the  tenants  in  possesaon  cannot  plead  to  the  juris- 
diction without  leave  of  the  Court :  and  when  ancient  demeane 
is  pleaded,  there  must  be  an  affidavit,  stating  that  the  lands  are 
.  htddm  of  a  manor,  which  is  ancient  demesne ;  and  that  there  is  a 
Court  of  ancient  demeane,  regularly  holden ;  and  that  the  lessor  of 
the  plaintiff  has  a  freehold  interest.  (/)      This  plea  may  be  filed 

(a)  ITiddPr.  1(33.  uid  we  Brittun  v.    &  EMt,  597.  9  Tidd  Pr.  1131. 
OnravilU,  f  Sti.  lift.  (f)  LoTst  v.  Lord  lUneUgh,  9  Vm.  & 

((}  Honun  t.  Moot*  md  othen,  4  Priee.    Beun,  30. 
9.  (/)  Doe  d.  Rntt  r.  Roe,  t  Bur.  10*6. 

(c)  HiU  *.  Hoire.  t  Cox.  30.  Dtnm  d.  Wnrat  t.  F«iia,  8  Ihirof.  h  Eut, 

(d)  Doe  d.  Biieb  r.  PhUlipc,  6  Durnf.     474. 
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de  bene  esse,  in  the  King^s  Bench,  within  the  time  allowed  tcft  plead- 
ing in  abatement,  (a) 

The  general  issue  in  this  action  is  not,  guilty,  and  it  seldom  hap- 
pens, by  reason  of  the  consent-rule,  that  the  defendant  can  plead 
any  other  plea.  This  plea  is  generally  left  by  the  defendant  with 
the  agreement  for  the  consent-rule ;  and  when  this  is  the  case,  as 
soon  as  the  consent-rule  is  drawn  out,  the  issue  is  made  up,  in  the 
name  of  the  real  defendant,  instead  of  the  casual  ejector,  by  the 
plaintiff^s  attorney,  who  delivers  it,  with  the  rule,  or,  in  the  King''s 
Bench,  a  copy  of  the  rule  annexed,  and  notice  of  trial  to  the  de- 
fendants attorney.  If,  however,  the  plea  be  not  left  with  the  con- 
sent-rule, the  plaintiff  must  give  a  rule  to  plead,  and  then  judgment 
may  be  entered  for  want  of  a  plea,  as  in  other  actions,  without  a 
special  motion  in  Court  for  the  purpose.  (6) 

When  the  party  appearing  has  entered  into  the  consent-rule,  and 
pleaded,  he  may  move  for  a  rule  to  reply,  before  the  plaintiff^s 
lessor  has  joined  in  the  consent-rule,  and  the  plaintiff  may  be  non 
pressed  thereby :  but  as  the  plaintiff  is  only  a  fictitious  person,  the 
defendant  will  not  be  entitled  to  costs.  {&) 

The  issue  must  agree  with  the  declaration  against  the  casual 
ejector  in  aQ  respects,  except  in  the  defendants  name,  unless  an 
order  for  the  alteration  be  obtained ;  and  if  there  be  a  difference 
between  the  issue  and  the  declaration,  the  Court  on  motion  will  set 
it  right  (d) 

If  the  plaintiff  after  issue  and  before  trial,  enter  into  part  of  the 
premises,  the  defendant  at  the  assizes  may  plead  it  as  a  plea  puis 
darrien  continuance,  {e) 

If  a  person  who  is  sued  by  a  landlord  in  the  name  of  his  tenant, 
procure  a  release  from  the  nominal  plaintiff,  the  Court  will  order 
the  release  to  be  delivered  up  and  permit  the  landlord  to  pro- 
ceed. (/) 

It  has  also  been  determined,  that  the  lessor  of  the  plaintiff  in 
ejectment,  not  being  a  party  to  the  action  cannot  release  it.  {g) 

And  where  a  landlord  defrayed  the  costs  of  defending  an  eject- 
ment, in  the  name  of  an  illiterate  tenant,  who  gave  a  retraxit  of  the 

(«)  Doe  d.  Morton  ▼.  Roe,  10  East,  523.        («)  2  Sel.  Pr.  192. 
(6)  R.  H.  1649.  R.T.  18  Car.  11.  (/)  See  1  Tidd  Pr.  677. 

(e)  Goodright  d.  Ward  v.  Badtitle,   2        {g)  Doe  d.  Bjne  v.  Brewer,  4  Maule  & 
Blac.  Rep.TdS.  Sel.  300.  2  Chit.  Rep.  323.  S.  C. 

{d)  BftssT.  Bradford,  2  Ld.  Raym.  1401. 
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plea,  •sad  aqwooif  of  the  action,  the  Court  set  aside  the  veinuni 
and  ecgmooUf  and  pennitted  the  lessor  to  defend  as  btfldlord.  (a) 

J>mih  of  the  Plmnt^.— The  death  of  the  nominal  plaintiff  in 
geetment  shall  not  abate  the  action;  especially  if  another  person  of 
the  same  name  reside  on'  the  lands;  for  the  Court  will  take  notice 
that  it  is  the  lessor  of  the  plaintiff  that  is  concerned  in  interest  (fr) 

As  the  jdaintiff  has  a  right  to  proceed  both  for  the  possesoon 
and  the  trespass,  the  death  of  the  lessor,  though  he  be  only  tenant 
JSmt  life^  is  no  abatement ;  nor  can  it  be  pleaded  puU  dbmen  eon- 
Himaneef  because  the  rig^t  is  snjqposed  in  the  lessee,  the  plain- 
tiff; and  Aough  the  possession  cannot  be  obtained,  yet  the  phdntiff 
has  a  rig^t  to  proceed  for  damages  and  costs;  all  that  the  Court 
can  do,  is  to  oUige  him  to  give  security  for  costs,  when  the  lessen* 
is  dead,  (a)  But  if  in  such  case  the  plaintiff  be  nonsuited  for  want 
of  deAndanfs  appearing  and  confearing^  the  executor  of  the  lessor 
shall  have  no  costs  taxed  on  the  conunon  rule,  (c) 

2X0a<4qf2)0/0fMleifi#.----If  one  of  several  defendants  die  after  issue 
joined,  and  before  verdict,  the  death  should  be  suggested  on  the 
roll  before  trial,  and  a  venire  awarded  to  try  the  issues  between  the 
aurvivcMTS.  (d) — ^Yet  when  the  venire  was  awarded  against  both,  and 
the  vmlict  was  against  both,  upon  suggesting  the  death  of  the  one 
upon  the  roll  after  verdict,  the  plaintiff  had  judgment  for  the  whole 
agpinst  the  other,  (e) 

Death  of  either  Party. — If  either  party  die  after  the  commencement 
of  the  assizes,  though  before  trial,  it  is  within  the  stat.  17  C.  2. 
c  88.  made  perpetual  by  1  /.  2.  c  17.  e.  6.  whereby  it  is  enacted. 
That  in  all  actions  personal,  real  or  mixed,  the  death  of  either 
party  between  the  verdict  and  judgment  shall  not  be  alleged  for 
error,  so  as  such  judgment  be  entered  within  two  terms  after  ver- 
dict—>If  judgment  be  signed,  though  it  be  not  entered  on  the  roll 
within  two  terms  after  verdict,  it  is  sufficient.  (/) 

(«)  S  Tidd  Pr.  ltS6.  (d)  Far  ▼.  Denn.  1  Burr.  36f -3. 

(fr)  Addiaon  ▼.  OtwBj,  1  Mod.S50-5f .  (e)  Gree  ▼.  RoUe,  1  Ld.  Rajm.  7t6. 

(c)  Thrustout  d.  Tomer  y.  Grey. «  Str*.  (/)  J  Sell.  Prac.  194. 
1056.  S  Sell.  Pract.  198. 
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I 

0/t/ie  Evidence. 

The  action  of  ejectment,  by  a  landlord  against  his  tenant,  can  be 
brought  only  in  two  instances ;  one,  where  the  tenancy  is  at  an 
end  by  effluxion  of  time,  or  voluntary  act  of  the  parties ;  the  other 
upon  the  breach  of  a  condition  or  covenant,  (a) 

In  neither  case  will  the  lessor  of  the  plaintiff  be  obliged  to  prove 
his  title  to  the  demised  premises ;  (a)  nor  can  the  tenant  put  a  third 
person  in  possession  so  as  to  enable  him  to  set  up  an  adverse  title 
at  the  trial  of  ejectment ;  (b)  but  though  the  tenant  cannot  dispute 
the  title  of  the  landlord  under  which  he  held,  yet  he  will  be  allowed 
to  show  that  such  title  expired,  or  was  determined,  subsequently  to 
the  time  of  his  last  payment  of  rent.  Thus,  where  the  defendant 
was  under-tenant  to  the  lessor  of  the  plaintiff  from  year  to  year, 
proof  has  been  admitted,  that  the  original  lease  expired  during  the 
last  year  of  the  tenancy,  at  the  end  of  which  the  defendant  had  no- 
tice to  quit,  (e) 

Payment  of  rent  by  a  lessee  to  a  lessor,  after  the  lessor's  title  has 
expired,  and  after  the  lessee  has  notice  of  an  adverse  claim,  does  not 
amount  to  an  acknowledgment  of  title  in  the  lessor,  or  to  a  virtual 
aittomment,  unless  at  the  time  of  payment  the  lessee  knows  the  pre- 
cise nature  of  the  adverse  claim,  or  the  manner  in  which  the  lessor's 
title  has  expired,  (d) 

On  determination  of  demise. — The  lessor  of  the  plaintiff  in  this 
case  has  to  prove  the  demise,  and  that  the  term  has  expired.  The 
demise  to  the  defendant,  if  by  deed  or  other  writing^  may  be  shown 
by  proving  the  counterpart  of  the  lease^  by  the  subscribing  witness, 
in  cases  of  demise  by  deed,  (which  is  sufficient,  without  any  notice 
to  produce  the  original,)  (e)  or,  if  there  is  no  counterpart,  by  giving 
secondary  evidence  of  the  contents  of  the  lease,  which  will  be  ad- 
mitted after  service  of  notice  to  produce  the  original.  (/) 

Where  the  demise  is  by  parol,  it  may  be  proved  by  a  witness  pre- 
sent at  the  time  of  the  letting,  or  by  an  admission  of  the  defendant. 

(«)   Phil.  Erid.    6  Ed.   221.    Peake's  v.Mellwh,  lOVez.  544.  Doed.  Lowden  v. 

Erid.  5  Ed.  338.  Watson,  2  Stark.   Ni.  Pri.  230.    Doe  d. 

(6)  Doe  d.  Knight  t.  Smythe,  4  Maule  Colemere  v.  Whitroe,  1  Dowl.  &  Ryl.  Ni. 

&SeLS47.  Pri.  1. 

(c)  England  d.Syburn  v.Slade,  5  Durnf.  (d)  Fanner  ▼.  Duplock,  2  Bing.  10. 

ItEMt,  682  ;  and  see  Doe  d.  Jackson  v.  {e)  Roe  d.  West  v.  Davis,  7  East.  363v 

Ramsbotham,  3Maule  &  Sel.  516.  Baker  (J)  ^^*  ^^'^^*  ^  v.  437. 
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The  ekpimtian  cxf  the  tenn  wiU  be  pnnred  by  the  aaiM 
which  proves  the  lease,  natnely)  the  oounterpert,  or  by  seeondary 
evideDce  of  the  oontents  of  the  lease ;  and  if  the  duratioii  of  a  term 
depends  upon  a  certain  event,  that  event  must  be  proved  to  have 
hqypened.(a) 

The  cases  of  tenancy  from  year  to  year,  which  afanost  every  de- 
mise is,now  deemed  to  be,  unless  some  definite  time  be  fix^  on^  the 
lessor  of  the  plaintiff  must  also  prove  that  the  demise  has  been  de- 
termined by  a  r^ular  notice  to  quit 

A  written  notice  to  quit  may  be  proved  by  a  du  jdicate  original, 
or  an  examined  copy,  without  proof  of  a  notice  to  produce  the  one 
delivered.  (6)  But  the  notice  delivered  must  be  proved  to  have  been 
properly  signed,  and^  if  it  was  attested,  the  attesting  witness  ou|^t 
regularly  to  be  called,  to  prove  the  signature,  (c) 

When  the  notice  is  given  by  an  i^gent,  some  jnroof  of  the  agent^s 
authority  will  be  requisite.  This  may  be  proved  by  the  agent 
lAo  delivered  the  notice ;  and  the  mere  bringing  the  qedment  in 
the  name  of  the  landlord,  where  the  tenant  holds  under  a  single 
person,  seems  to  be  a  sufficient  recognition  of  the  act  done  by  the 
«ent(d) 

But  if  the  defendant  holds  under  several  landlords,  the  mere  fact 
of  bringing  the  ejectment  in  their  names  will  hardly  be  sufficient,  as 
•it  may  have  been  brought  by  one  of  the  lessors  in  the  name  of  all 
without  any  joint  authority ;  some  further  evidence  therefore  seems 
necessary,  such  as  proof  by  the  attorney,  that  the  action  has  been 
brought  under  the  joint  direction  of  the  several  lessors ;  or  if  a 
written  authority  to  the  agent  to  give  the  notice,  is  produced  at  the 
trial,  bearing' the  signature  of  all  the  lessors,  and  signed  by  them 
before  the  commencement  of  the  action,  this  also  will  be  sufficient, 
althou^  it  appear  not  to  have  been  signed  by  all  of  them  before 
the  ddivery  of  the  notice,  (e) 

In  the  case  of  a  notice  given  by  the  steward  of  a  corporation,  it 
will  be  necessary  to  prove  him  such ;  but  as  steward,  he  is  competent 
to  give  the  notice  without  a  power  under  the  corporation  seal,  the 
corporation,  by  bringing  the  ejectment,  having  recognised  his  act  (f) 

(a)  Phil.£Tid.  2  v.  229.  497-499. 

(6)  PhU.  Evid.  2  V.  229.  (e)   GoodtiUe   d.  King  and    othen   r. 

(e)  Doe  d.  Sykes  v.  Dumfoid,  2  Mmle  Woodward,  5  Bam.  &  Aid.  689. 

&  M.  62.  (/)  Roe  d.  Dean  and  Chapter  of  Rochet* 

id)  Right  d.  Fiaher  v.  CutheU,  5  East,  ter  v.  Pierce,  2  Campb.  96. 
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The  notice  must  be  proved  to  have  been  regularly  served.  And 
this  service  may  be  personally  upon  the  tenant,  which  is  the  best  of 
aU  modes,  if  practicable ;  or  it  may  be  on  the  tenant'^s  wife,  who 
lives  with  him,  or  on  the  tenants  servant  at  his  house,  though  the 
house  may  not  be  situated  on  the  demised  premises,  (a) 

In  the  case  of  a  joint  demise  to  two  defendants,  of  whom  one 
alone  resided  on  the  premises,  proof  of  service  of  the  notice  upon 
him,  has  been  held  a  sufficient  ground  for  the  jury  to  presume,  that 
the  notice  so  served  upon  the  premises,  had  reac)ied  the  other,  who 
resided  in  another  place.  (6) 

And  if  the  tenant  has  under-let  to  another,  between  whom  and 
the  landlord  there  is  no  privity,  the  notice  is  to  be  served  upon  the 
tenant,  not  on  the  under  tenant,  (c) 

The  representations  of  the  tenants  as  to  the  commencement  or 
dose  of  his  tenancy,  are  evidence  against  him ;  and  if  his  landlord 
has  ^plied  to  him  for  infohnation  respecting  the  time  of  his  hold- 
ing, and  given  his  notice  conformably  with  his  statement,  the  tenant 
will  be  precluded  from  disputing  the  regularity  of  the  notice  upon 
this  point ;  for,  after  leading  the  other  party  into  on  error,  it  is  only 
reasonable,  that  he  should  immediately  correct  it,  or  suffer  all  the 
inconveniences  resulting  from  his  mis-statement,  whether  it  proceed 
fiom  mistake  or  design,  (d) 

A  receipt  of  rent  also,  stating  it  to  be  a  yearns  rent  up  to  a  par- 
ticular day,  is  primA  facie  evidence  of  the  commencement  or  hold- 
ing from  that  day.  {e) 

The  effect  of  such  a  receipt  would  be  neutralised  by  another  re- 
ceipt, produced  on  the  part  of  the  defendant,  for  a  yearns  rent  up  to 
a  day  at  the  end  of  a  different  quarter,  the  question  as  to  the  com- 
mencement of  the  tenancy  being  thus  involved  again  in  obscurity 
and  doubt ;  or  the  receipt  for  the  yearns  rent  may  be  more  effectually 
answered  by  producing  a  lease  which  created  the  yearly  holding ; 
or  by  producing  the  lease  of  a  term,  at  the  expiration  of  which  the 
yearly  holding  commenced ;  and  the  circumstance  of  there  having 
been  several  successive  tenants  after  the  expiration  of  the  lease, 
cannot  make  any  essential  difference.  (/) 

(a)  Jones  d.  Griffiths  v.  Marsh,  4  Dumf.  {d)  Doe  d.  Ejrre  ▼.  Laznhley,  2  Esp. 

U  East,  464.  Rep.  365. 

(fr)  Doe  d.  Bradford  v.  Watkins,  7  East,  {e)  Doe  d.  Castleton  v.  Samuel,  2  Esp. 

&&3.-  Doe  d.  Macartney,  t.  Crick,  5  Esp.  Rep.  l73. 

Rep.  196.  (/)  Doe  d.  Castleton  t.  Samuel,  3  Esp. 

(c)  Roe  T.  Wiggs,  2  New  Rep.  330.  Rep.  173. 
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,On  a  Jbrfmiure.— In  cases  of  forfeiture,  by  breach^of  the  oofve- 
nantsiii  dielease,  thelessor  of  the  pUiiiitiff  must  first  prove  the  lease, 
and  then  the  breach  complained  of;  and  as  the  dedaratioii  in  this 
caae  supplies  no  information  respecting  the  alleged  causes  offer- 
ftituie,  the  defendant  maycompelthe  lessor  to  give  him  a  particular 
of  the  breaches  of  covenants,  and  the  lessor  at  the  trial  will  be  coo- 
fined  to  this  particular,  (a) 

The  law  leans  as  much  as  possible  against  forfeitures,  and  there- 
fere  where  a  lease  contains  a  proviso  for  re-entry,  the  proof  of  ao- 
oeptance  of  rent  accrued  subsequoit  to  the  cause  of  forfeiture^  will 
fbmish  a  sufficient  defence  to  the  action,  for  by  this  act,  the  lessor 
waives  his  right  of  entry.  (6) 

But  it  should  also  be  proved,  or  reasonable  evidence  given  for  a 
jury  to  presume,  that  the  lessor  had  notice  of  the  forfeiture,  at  the 
time  he  so  receive  the  rent,  otherwise'it  is  no  waiver ;  (a)  and  it  is 
to  be  observed,  that  the  receipt  of  rent,  though  a  waiver  of  a  for- 
feiture, where  there  is  only  a  proviso  for  re-entry,  does  not  set  up  a 
lease  which  is  entirely  void;  asifinaleasefor  years,  it  be  provided, 
in  case  of  non-payment  of  reiit,  or  the  like,  the  lease  shall  be  null 
and  void,  and  If  the  lessor  make  a  demand,  &c  the  lease  is  abso- 
lutely at  an  end,  and  cannot  be  afterwards  set  up;(a)  but  in  the 
case  of  a  lease  for  life,  the  lessor  could  not  determine  the  lease  with- 
out entry,  and,  therefore,  the  forfeiture  may  be  waived  by  an  act 
which  treats  the  lessee  as  his  tenant,  after  notice  of  the  forfeiture, 
notwithstanding  the  deed  declares  that  the  lease  should  cease  and 
be  void,  (c) 

The  counterpart  of  a  lease,  purporting  to  have  been  executed  by 
a  lessee  of  a  lease  granted  by  the  mortgagor,  in  conjunction  with  the 
mortgagee  of  certain  premises,  cannot  be  read  in  evidence  as  against 
one  who  derives  title  under  the  mortgagee,  without  some  evidence 
of  the  execution  of  the  original  lease,  (which  has  been  lost,)  by  the 
mortgagee.  But  proof  that  the  original  lease  was  signed  by  the 
mortgagee,  the  subscribing  witnesses  not  being  known,  would  be 
sufficient  to  warrant  the  reading  of  the  counterpart  (d) 

Service  of  notice  qn  the  wife  of  the  defendant's  attorney  at  his 

(a)  Doe  d. Birch  ▼.  Philips,  6  Dumf.  &  2  Duraf.  &  East,  435. 

Eot,  597.  (c)  Peiike*B  Evid.  5  Ed.  547. 

(6)  Goodright    d.  Walker  t.  Davids,  {d)  Doe  d.  Clark  t.  Trapaud,  1  Stark. 

Cowp.  803.   Roe  d.  Gregson  ▼.  Harrison,  Ni.  Pri.  281. 
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lodgings,  to  produce  a  lease  on  the  evening  before  the  trial,  is  in- 
sufficient, {a) 

A  memorandum  signed  by  a  person  deceased,  who  had  been 
owner  of  a  copyhold  tenement,  and  had  occupied  a  slip  of  garden- 
ground  adjoining,  stating  that  no  part  of  the  garden-ground  be^ 
longed  to  the  copyhold,  but  that  he  paid  rent  for  the  whole  of  it, 
is  admissible  evidence-for  the  lessor  of  the  plaintiff,  in  an  ejectment 
for  this  garden-ground,  to  show  that  it  is  not  part  of  the  copyhold 
tenement.  (6)    * 

A  notice  by  the  owner  of  premises  requiring  a  party  in  possession 
**  to  leave  the  premises  he  then  rented  of  the  owner,  at  Lady-day 
next,^  is  not  conclusive  evidence  of  a  demise  from  the  testator  to  the 
party  in  possession,  (c) 

In  ejectment,  the  landlord  having  proved  payment  of  rent  by  the 
defendant,  and  half  a  year'^s  notice  to  quit  given  to  him,  cannot  be 
turned  round  by  his  witness  proving  on  cross  examination,  that  an 
agreement  relating  to  the  land  in  question  was  produced  at  a  former 
trial  between  the  same  parties,  and  was  on  the  morning  of  the  then 
trial  seen  in  the  hands  of  the  plaintiff's  attorney,  the  contents  of 
of  which  the  witness  did  not  know,  no  notice  having  been  given  by 
the  defendant  to  produce  that  paper,((2)  for  though  it  might  be  an 
agreement  relative  to  the  land,  it  might  not  affect  the  matter  in 
judgment,  nor  even  have  been  made  between  these  parties,  (c) 

Where  upon  letting  of  premises  to  a  tenant,  a  memorandum  of 
agreement  was  drawn  up,  the  terms  of  which  were  read  over  and 
aaaented  to  by  him,  and  it  was  then  agreed  that  he  should,  on  a  fu- 
ture day,  bring  a  surety,  and  sign  the  agreement,  neither  of  which 
he  ever  did :  held,  that  the  memorandum  was  not  an  agreement, 
but  a  mere  unaccepted  proposal ;  and  that  the  terms  of  the  letting 
therefore,  might  be  proved  by  parol  evidence.  (/) 

In  ejectment  against  a  lessee  of  tithes,  for  holding  over,  after  the 
expiation  of  a  notice  to  quit,  some  evidence  must  be  given  to  show 
that  he  did  not  mean  to  quit  the  possession,  as  by  his  declaration  to 
that  effect,  or  even  his  silence  when  questioned  about  it,  or  as  it 

(a)  Doe  d.  Wartney  v.  Grey,  1  Stark.  213 ;  and  Rex  v.  St.  Paul's,  Deptford,  6 

Ni.  Pri.  283.  T.  R.  433.  sembr.  contr. 

(fr)  Doed.Baggalley  V.  Jones,  1  Campb.  {e)  Doe  d.  Wood  t.  Morris,  13  East, 

367.  237. 

(c)  Doe  d.Wilcocksonv.  Lynch,  2 Chit.  (/)   Doe  d.  Bingham  v.  Cartwright,  3 

Rep.  683.  Barn.  &  Aid.  326. 

(<f)  Sec  Brewer  v.  Palmer,  3£sp.  N.  P.  C. 
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seem*  by  showing  that  the  defendant  who  claimed  by  asagnment 
from  the  original  lessee  had  entered  into  the  rule  to  defend  as  laml- 
Imrd.  But  a  second  notice  to  the  defendant  to  quit  at  MiekaelmaSy 
1811,  is  ayfaiver  as  to  him  of  a  former  notice,  given  to  the  original 
lessee,  firom  whom  he  claimed  by  assignment  to  quit  at  Michael- 
maSjlSlO.(a) 

If  a  man  get  into  possession  of  a  house,  to  be  let  without  the 
privity  of  the  landlord,  and  they  afterwards  enter  intoa  negociatioii 
for  a  lease,  but  differ  upon  the  terms,  the  landlord  may  maintain 
gectment  to  recover  possession  of  the  premises  without  giving  any 
aotioe  to  quit.  (6) 

In  ejectment  on  a  clause  of  re-entry,  in  case  the  tenant  should 
assign,  set  over,  or  otherwise  let  the  demised  premises,  it  is  not  suf- 
ficient to  prove  the  defendant  a  stranger  in  possesion  of  the  de^ 
mised  premises,  and  his  declaration  that  they  were  donised  to  him 
by  another  stranger ;  and  such  evidence  would  not  be  suffidente  ven 
if  the  tenant  had  covenanted  not  to  part  with  the  possession,  (e) 

If  a  tenant  hcids  under  an  agreement  for  a  lease,  which  specifies 
the  covoiants  to  be  inserted  in  the  lease,  nHth  a  right  of  entry  for  a 
breach  of  them,  an  ejectment  may  be  sustained  on  any  breach, 
though  no  lease  has  ever  been  executed,  (d) 

In  ejectment  for  a  copyhold  on  a  forfeiture,  the  plaintiff  ought  to 
prove  that  his  lessor  is  lord,  and  the  defendant  a  copyholder ;  and 
that  he  committed  a  forfeiture,  but  the  presentment  of  the  forfeiture 
need  not  be  proved,  nor  the  entry  or  seizure  of  the  lord  for  the 
forfeiture,  (e) 

Where  copyholder  for  life  cuts  trees,  though  none  were  applied 
to  the  repair  of  the  premises  till  several  months  after,  and  after 
ejectment  brought  for  a  forfeiture,  and  most  of  them  still  remained 
unapplied,  but  parts  of  the  premises  were  still  out  of  repair,  it  is  a 
question  for  the  jury  whether  they  were  cut  bondjide  for  the  pur- 
pose of  repair,  and  were  in  a  course  of  application  for  that  purpose; 
and  there  being  no  evidence  that  they  were  to  be  applied  to  any 
other  purpose,  the  Court  refused  to  set  aside  a  verdict  for  the  de- 
fendant. (/) 

(a)  Doe  d.  Brierley  v.  Palmer,  16  East,  (d)  Doe  d.  Oldenshaw  ▼.  Breach,  6  £sp. 

53.  Rep.  106.  Doe  d.  Broomfield  ▼.  Smith,  6 

(6)  Doe  d.  Knight  v.  Quiglej,  2  Campb.  East,  530. 

505.  («)  Bui.  Ni.  Pri.  107,  8. 

(c)  Doe  V.  Payne,  1  Stork.  Ni.  Pri.  (/)  Doe  d.  Foley  v.  Wilson,  11  East,  56. 
86. 
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An  indosure,  inade  from  the  waste  t^relve  or  thirteen  years  be- 
fore, and  seen  by  the  steward  of  the  same  lord  from  time  to  time, 
witho\it  objection  made,  may  be  presumed  by  the  jury  to  have  been 

ft 

made  by  license  of  the  lord,  and  ejectment  cannot  be  brought 
against  the  tenant  as  a  trespasser,  without  previous  notice  to  throw 
it  up.  (a) 

If  the  occupier  of  a  house  submits  to  a  distress  for  rent,  stated  in 
the  notice.of  distress  to  be  due  from  him  as  tenant  to  the  distrainer, 
this  is  an  acknowledgment  of  the  ten^cy.  (6) 

Where  a  third  person  was  admitted  to  defend  as  landlord,  he 
yras  not  allowed  upon  the  trial  of  ejectment  to  give  evidence  of  his 
titl^  it  appearing  that  the  tenant  in  possession  came  in  as  tenant  to 
the  lessor  of  the  plaintiff,  and  paid  rent  to  him  under  an  agreement 
which  had  expired,  (c) 

This  being  an  action  of  trespass,  the  ward  or  phice  mentioned  in 
the  declaration,  is  material. 

Thus,  in  ejectment  for  a  house  in  the  parish  of  St.  Peter j  in  the 
.ward  of  Cheap^  the  defendant  proved  it  to  be  in  the  ward  of  Far- 
ringdon  Within,  and  that  no  part  of  the  parish  of  St.  Peter  was  in 
the  ward  of  Cheap,  and  the  plaintiff  was  nonsuited,  (cf ) 

In  ejectment  for  a  copyhold  on  a  forfeiture,  the  plaintiff  ought 
to  prove  that  his  lessor  is  lord  and  the  defendant  a  copyholder,  and 
that  he  committed  a  forfeiture ;  but  the  presentment  of  the  for- 
feiture need  not  be  proved,  nor  the  entry  or  seisure  of  the  lord  for 
the  forfeiture,  (e) 

If  an  ejectment  be  brought  against  the  lessee  for  years  of  a  copy- 
holder (relying  upon  the  lease  as  a  forfeiture)  the  plaintiff  must 
prove  an  actual  admittance  of  the  copyholder :  and  it  will  not  be 
sufficient  to  prove  the  father  admitted  and  that  it  descended  to  the 
defendants  lessor  as  son  and  heir,  and  that  he  had  paid  quit  rents : 
for  a  copyholder  cannot  make  a  lease  except  to  try  a  title,  before 
admittance  and  an  actual  entry ;  and  therefore  if  after  admittance 
he  were  to  surrender  without  making  an  actual  entry,  the  surrender 
would  be  void.  (/) 


(«)  Id.  ibid.  (d)  Boddj  y.  Smith.  1  Stra.  595. 

{k)  Panton  r.  Jones,  3  Campb.  373.  (e)  Doe  d.  RobioBon  v.  Barton,  t  Stark. 

(e)  Doe  d.  Knight  t.  Smythe,  4  Maule  Ni.  Pri,  473. 
&  Sel.  347.  (f)  Doe  d.  Blond  y.  Smith.  3  Staik.  1 99. 
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•  Where,  in  ejectment,  the  attorney  or  the  lessor  of  the  plaJntiflT 
obtained  from  one  of  the  defendants  (the  tenant  in  possession)  a 
kase  of  the  premises  granted  to  him  for  a  term  not  then  expired, 
in  OTder  to  prevent  the  defendants  from  setting  it  up  to  defeat  the 
action :  held,  that  he  thereby  recognised  it  as  a  valid  instrument, 
and  that  when  produced  in  pursuance  of  notice  from  the  defend- 
ants, it  might  be  read  in  evidence  without  calling  the  subscribing 
witness  to  prove  the- execution  by  the  grantor  of  the  lease,  (a) 

The  plaintiff  in  ejectment  is  bound  to  produce  the  rule  to  con- 
fess'lease,  «:itry,  and  ouster  as  part  of  his  case.  (6) 

Where  a  defendant,  on  being  served  with  a  declaration  in  eject- 
ment, assented  to  the  character  of  tenant  in  possession,  and  after- 
wards appeared  and  pleaded:  held  that  it  was  quite  sufficient 
evidence  for  a  jury  to  fiod  that  he  was  tenant  in  possession, 
although  it  also  appeared  that  he  was  in  the  situation  only  of  a 
servant,  and  managed  the  business  for  the  real  owner  on  the 
premises,  (e) 

WUnesses. — The  tenant  is  incompetent  to  prove  the  fact  of  pos- 
session ;  for  he  cannot  be  permitted  to  support  his  own  possession, 
by  his  own  testimony ;  besides  he  is  liable  for  the  mesne  profits.  (eO 

A  lessor  cannot  be  called  to  prove  right  of  possession  in  his 
lessee,  (e) 

•  But  where  a  witness  produced  to  prove  the  lease  was  objected  to 
because  he  had  the  inheritance  in  the  land  demised,  it  being 
answered  that  both  parties  claimed  under  the  same  person,  he  was 
admitted  to  give  evidence :  for  under  circumstances  between  in- 
different persons,  and  where  he  has  not  any  interest  in  the  question, 
the  landlord  is  a  competent  witness  to  prove  the  terms  of  his  own 
demise.  (/) 


(a)  Doe  d.  Tyndale  v. Homing,  6  Bam.  7.  S.  C.  Doe  d.  Lewis  v.  Bingham,  4Barn. 

&  Cress.  28.  9  Dowl.  &  Ryl.  16.  S.  C.  &  Aid.  672. 

(6)  Doe  d.  Lamble  V.  Lamble,  Mo.  &  («)  Smith  v.  Chambers,  4  Esp.  Rep.  164. 

Mai.  237.  Fox  v.  Swann,  ]\Ian,  Dig.  330. 

(c)  Doe  d.  James  v.  Stanton,  2  B.  &  A.  (/)  Bell  v.  Ilarwood.  3  T.  R.  308,  309. 
371.  Doe  d.  Cuff  v.  Stradling,  2  Stark.  187.  Longchamps  d.  Kvitta  v.  Fawcett,  Peake's 

(d)  Doe  d.  Foster  v.  Williams,  Cowp.  Cub.  Ni.Pri.71 ;  and  see  Bunterv.  Warre, 
621.    Bourne  v.  Turner,  1  Stra.  632.     Doe  3  Dowl.  6l  Ryl.  106. 

d.  Jones  v.  Wilde,  5  Taunt.  183.  1  Mars. 
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Tenant  in  possession  cannot  be  called  to  support  his  landlord'*s 
title,  (a)     But  he  is  a  good  witness  for  the  plaintiff,  {b) 

One  of  two  defendants,  in  ejectment,  who  has  suffered  judgment 
by  default,  may  be  called  to  prove  the  holding  by  the  other  de- 
fendant, under  the  lessor  of  the  plaintiff,  (c) 

In  ejectment,  on  the  several  demises  of  two  persons,  although 
the  evidence  shews  the  title  to  be  exclusively  in  one  of  them,  the 
other  cannot  be  compelled  to  be  examined  as  a  witness  for  the 
defendant  (ef) 

Entries  in  the  land  tax  collector's  books,  stating  A.  B.  to  be 
rated  for  a  particular  house,  and  his  payment  of  the  sum  rated,  are 
admissible  evidence  to  shew  that  A.  B.  was  in  the  occupation  of  the 
premises  at  the  time  mentioned,  (e) 

In  an  action  at  the  suit  of  a  tenant  claiming  a  right  of  common 
over  a  piece  of  waste  land  against  the  owner  of  an  adjoining  close, 
for  not  repairing  an  intervening  fence,  the  landlord,  under  whom 
the  plaintiff  holds  the  premises  in  respect  of  which  he  claims  the 
right  of  common,  is  not  a  competent  witness  to  prove  the  right. 
Neither  in  such  an  action  are  others,  who  have  a  similar  right 
of  common,  competent  witnesses  for  that  purpose.  (/) 

Declarations  by  tenants  are  admissible  evidence  after  their  death, 
to  shew  that  a  certain  piece  of  land  is  parcel  of  the  estate  which 
they  occupied ;  and  proof  that  they  exercised  acts  of  ownership  in 
it  (not  resisted  by  contrary  evidence)  is  decisive. — ^Whether  parcel 
or  not,  is  always  matter  of  evidence,  {g) 

So,  where  the  plaintiff  claimed  as  devisee  in  remainder  under  a 
will  twenty-seven  years  before,  under  which  there  was  no  posses- 
sion, declarations  by  the  tenant  who  was  in  possession  at  that  time, 
that  he  held  as  a  tenant  to  the  devisor,  were  admissible  evidence  to 
prove  seisin  in  the  devisor.  (A) 


(a)  Doe  d.  Winckley  y.  Pye,  1  Esp.  Rep.  Campb.  177. 

364.     Doe  d.  Foster  ▼.  Williams,  Cowp.  (e)  Doe  d.  Smith  v.  Cartwright,    1  R. 

621.  &  M.  6S. 

{b)  Doe  d.  Turner  v.  Wallinger,  Man.  (/)  Anscomb  v.  Shore,  1  Campb.  ?85, 

Dig.  330.  290.  1  Taunt.  261.  S.C 

(e)  Doe  d.  Harrop  t.  Green, 4  Esp.  Rep.  {g)  Davies  v.  Pierce,  2  T.  R.  63. 

198.  {h)  Ibid. 

(ri)  Fenn  d.   Pewtriss  v.  Granger.,    3 
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So^  a  grantee^  when  he  appears  to  be  a  bare  trustee,  is  a  good 
witness  to  prove  the  execution  of  tho  deed  to  himself,  (a) 

An  heir  aj^Mrent  may  be  a  witness  concerning  die  title  of  the 
land^  but  the  remainder-man  cannot,  fbr  he  has  a  present  estate  in 
the  land ;  but  the  heirship  of  the  heir  is  a  mere  contingencj.  So, 
toiant-in-tail,  remainder-in-tail,  he  in  remainder  cannot  be  a  witness 
oonc^ning  the  titles  of  these  lands ;  for  he  has  an  estate,  such  as 
it  is.  {h) 

In  an  action  at  the  suit  of  a  lessor  against  his  lessee,  for  not  cul- 
tivating the  farm  according  to  covenants  contained  in  the  indentuie 
of  lease,  the  sub-lessee  of  part  of  the  premises  is  a  competoit  witness 
to  prove  performance  of  the  covenant  on  part  of  the  defendant.  Cc) 
As  to  executors,  an  executor  may  be  a  witness  in  a  cause  con- 
cerning the  estate,  if  he  have  not  the  surplusage  given  him  by  the 
wilL  (d)  It  is  clear,  therefore,  that  an  executor  in  trust  may  be 
a  witness;  and  it  is  now  held  to  be  no  objection  to  an  executor^s 
testimony,  that  he  may  be  liable  to  actions  as  executor  de  mm  tori. 
So  an  executor  who  takes  not  any  beneficial  interest  is  a  competent 
witness  to  prove  the  sanity  of  his  testator,  {e) 

A  person  who  had  sold  the  inheritance  without  any  covenant  for 
good  title  or  warranty  was  allowed  to  be  a  witness  to  prove  the  title 
of  the  vendee.  (/) 

With  respect  to  the  objection  of  interest,  which  if  substantiated 
applies  to  the  competency  of  a  witness,  if  a  person  who  is  interested 
execute  a  surrender  or  release  of  his  interest,  he  may  be  examined 
as  a  witness,  although  the  party  refuse  to  accept  the  surrender,  or 
release :  for  every  objection  of  interest  proceeds  on  the  presumption 
that  it  may  bias  the  mind  of  the  witness;  bat  this  presumption  is 
taken  away  by  proof  of  his  having  done  all  in  his  power  to  get  rid 
of  the  interest,  {g) 

An  objection  to  the  competency  of  a  witness  should  be  first  made 
at  the  trial ;  {g)  for  if  made  then,  it  may  be  shewn  to  have  been 
released,  or  otherwise  done  away :  therefore,  on  motion  for  a  new 
trial,  no  objection  to  a  witness  can  be  received,  which  was  not  made 

(a)  G088  V.  Tracy,  1  P.  Wins.  287,  290.  Doug.  139, 141. 

(fc)  Smith  V.  Blackball,  1  Salk.  283.  (/)  Busby  v.  Greeuslate,  1  Stra.  445. 

{e)  Wisbawy.  Barnes,  1  Campb.  341.  {g)  Goodtitle   d.    Fowler    v,   Welford. 

Id)  Anon.  1  Mod.  107.  Doug.  140-1. 

(•)  Goodtitle  ^d.    Fowler    v.    ^Velford. 
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at  the  trial,  (a)  Nay,  aa  objection  to  the  competency  of  witnesses 
discovered  after  trial,  is  not  sufficient  ground,  of  itself,  for  granting 
&  new  trial;  though  it  may  have  some  weight,  if  the  applicant 
appear  to  have  merits :  and  though  the  objection  appear  properly 
made  at  the  trial,  yet  in  case  of  doubt,  it  is  usual  to  apply  to  the 
credit,  rather  than  the  competence  of  a  witness. 

After  the  plaintiff  in  ejectment  has  proved  his  title  to  a  verdict, 
the  Court  will  not  try  the  question  of  the  precise  extent  of  the 
plaintiff^s  claim  as  defined  by  particular  metes  and  bounds.  (6) 

Of  the  verdict. — ^With  respect  to  the  verdict,  the  plaintiff  shall 
recover  according  to  the  title  tha^  he  makes  out,  though  not  con- 
sditent  with,  that  stated  in  the  declaration ;  for  the  true  question  in 
an  ejectment  is,  who  has  the  possessory  right  (c) 

Therefore,  where  the  plaintiff  declared  on  a  demise  for  seven 
years,  but  had  title  to  five  only,  he  recovered  according  to  his  title 
notwithstanding,  (d) 

So,  the  plaintiff  may  recover  as  many  acres  as  he  proves  title  to, 
though  he  declare  for  more :  and  though  the  declaration  go  for 
several  things,  and  there  be  a  general  verdict ;  though  the  decla- 
ration be  bad  as  to  part,  yet  the  plaintiff  may  recover  for  the 
remainder,  (e) 

As,  where  ejectment  was  ^^  for  one  messuage  or  tenement  and 
four  acres  of  land  to  the  same  belonging ;  ^  the  words  ^^  to  the 
same  belonging,^  were  held  to  be  void ;  for  land  cannot  properly 
belong  to  a  house,  and  then  it  is  as  a  declaration  of  a  messuage  or 
teoement,  and  four  acres  of  land ;  which  though  it  be  void  for  the 
first,  it  is  good  for  the  land :  whereupon  the  plaintiff  released  the 
damages,  and  for  the  four  acres  had  judgment  (f) 

In  an  ejectment  upon  the  several  demises  of  three  persons,  each 
demise  being  of  the  whole,  the  lessors  of  the  plaintiff  are  entitled  to 
a  verdict,  upon  evidence  that  they  jointly  granted  a  lease  to  the 
defendant  which  has  expired,  (g) 

The  maxim,  however,  that  cuju8  eat  eolu/niy  ejus  eat  usque  ad 


(«)  Turner  v.  Pearte.   1 T.  R.  719. T.  R.  13. 

d.  Qjmer  v.  Littler,  1  Blk.  345.  («)  2  Esp.  N.  P.  490.  Denn.  d.  Burges 

(ft)  Doe  d.  Draper's  Company  v.  WiUon.  v.  Purvis.    1  Burr.  327, 330. 

t  Star.  477.  (/)  Wood  v.  Payne,  Cro.  £Uz.l86. 

(c)  BulL  N.  P.  106.  ig)  Doe  d.  Lulham  v.  Fenn.    3  Campb. 

{d)  Ibid.    Doe  d.  Sbore  v.  Porter.    5  190.  Doe  d.  Marsack  y.  Read,  If  East,  57. 
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« 

etdmm  el  ad  imfBfo$^  does  not  apply  in  ererjr  cMe:  fiar  it  has  beat 
ndiodffed*  tint  the  *i*— »■»  of  DrenuMt  in  Wetimim&UTm  late  in  *!*» 
oeeupttion  of  ^.^  particolaily  describing  them,  port  of  wbich  vao 
a  yaid,  did  not  pass  a  eeDar  situate  imder  that  y  aid  vUek  WW 
in  the  occupation  of  B^  anodier  tenant  of  the  lessor,  (a) 

A  Tcrdict  cures  a  delect  in  setting  out  the  titky  thouf^  it  caanot 
cure  a  ddectiTe  tide,  (fr) 

Afker  Todict,  if  the  objection  be  grounded  iqpon  die  mere 
mistake  of  the  derk,  or  a  tiifling.nioety,  there  is  no  need  of  any 
actual  amendment  at  all ;  the  Court  will  oyerlook  the  exception,  (fr) 

Afker  verdict  in  ejectment  lor  a  messuage  and  tansmsnt,  the 
CSourt  will  give  leave  to  enter  the  verdict  according  to  the  Jodge'^s 
notes  fiir  the  messuage  ouly,  pending  a  rule  to  arrest  the  judg* 
menty  without  obliging  the  lessor  of  the  fdaintiff  to  rdease  the 
damages,  (c) 

The  plaintiff  in  ejectment  has  a  right  to  an  amendment  of  the 
record  upon  payment  of  costs  of  Ae  qpplicatipn  against  a  defendant, 
who  refuses  to  give  up  the  possoarion.  If  the  defendant  refuse  to 
give  up  the  possession,  the  plaintiff  must  pay  the  whole  cost%  up 
to  the  time  of  the  application,  (d) 

The  Court  refused  to  set  aside  the  verdict  in  ejectment,  on  the 
ground  that  there  was  a  variance  between  the  description  of  the 
premises  in  the  fiirifriua  record  (upon  which  the  plaintiff  recovered) 
and  the  issue ;  it  not  being  stated  how  the  premise?  were  described 
in  the  declaration  delivered,  (e) 

Of  ihe  Damages. — ^The  damages  in  ejectment  are  merely  nominal, 
the  recovery  of  the  term  being  the  object  of  the  action.  (/) 

New  Triah  in. — It  was  not  formerly  usual  to  grant  a  new  trial 
in  lyectfneni ;  {g)  but  for  the  sake  of  obtaining  justice,  it  may  be 
now  had  in  this  as  well  as  in  other  cases.  (A) 

Of  the  Judgment. — The  judgment  in  ejectment  is  a  recovery  of 
the  possession,  (not  of  the  seisin  or  freehold),  without  prejudice  to 
the  right  as  it  may  afterwards  appear,  even  between  the  parties. 

(a)  Doed.Freeland  v.Bart.lT.R.701.  («)  Doe  d.  Cotterell  v.  Wrlde,   2  B.  & 

(6)  Meres  v.  Ansell.  3  Wils,  375.  Short  A.  472. 

T.  Pmen.  6T.  R.  163, 168.  (/)  3  Blac.  Com.  200,  201. 

(r)  Goodtitle  d.  Wrig^ht  t.  Otwar.    8  {g)  2  Salk.  648.  Pr.  Reg.  408. 

£ut,  357.  \h)  Smith  d. Dormer  v.  Psrkhunt,  2  Str. 

(</)  Doe  d.  I^wis  7.  Coles,  1  Rj.  &  M.  1 105.  Goodtitle  d.  Alexander  v.  Clajton, 

3S0.  4  Bur.  2224. 


Sect.  L]  The  Action  of  Ejectment.  j525 

He  who  enters  under  it,  in  truth  and  substance  can  only  be  pos- 
sessed according  to  right,  prout  lex  posttilat.  If  he  have  a  free- 
hold, he  is  in  as  a  freeholder ;  if  he  have  a  chattel  interest,  he  is 
in  as  a  termor :  and  in  respect  of  the  firediold,  his  possession  enures 
according  to  right.  If  he  have  no  title,  he  is  in  asa  trespasser-^ 
and  without  any  re-entry  by  the  true  owner,  is  liable  to  account  for 
the  profits,  (a) 

Where. the  plaintiff  declares  for  the  whole  of  certain  premises 
of  which  he  recovered  a  moiety  only,  the  judgment  should  not  be 
for  a  nnnety  only,  but  that  the  plaintiff  recover  his  term ;  And 
he  must  take  out  execution  for  no  more  than  he  has  a  right  to 
recover.  (6) 

The  judgment  is  either  against  the  casual  ejector,  or  against  the 
tenant,  upon  a  verdict ;  the  former  is  generally  before^  the  latter 
always  after  an  appearance,  {c)  .  •  .     * 

The  casual  ejector  can  in  no  case,  confess  a  verdict  {d) 

If  judgment  be  regularly  signed,  but  without  loss  of  trial,  it  may 
be  set  aside  on  pajrment  of  costs,  and  take  notice  of  trial,  (e) 

When  the  landlord  is  admitted  defendant  instead  of  the  tenaiit, 
the  judgment  is  entered  against  the  casual  ejector  with  a  stay  of 
execution  till  further  order:  if  the  landlord  be  aftAwards  non- 
suited for  not  (Confessing  lease,  &c.  or  if  a  verdict  be  given  against 
him  upon  the  trial,  the  plaintiff  must  move  for  leave  to  take  tHit 
execution  against  the  casual  ejector;  (/)  and  the  day  of  showing 
cause  against  the  motion  is  the  proper  time  for  the  landlord  to  make 
his  stand  against  the  plaintiff^s  taking  out  execution  and  gettiilg 
into  possession.  It  has  however  been  held,  that  he  may  bring  a 
writ  of  error,  which  would  be  a  sufficient  reason  against  takipg  out 
execution,  (g) 

The  plaintiff  cannot  have  judgment  against  the  casual  ejector,  till 
common  bail  is  filed. 

When  the  plaintiff  is  nonsuited  at  the.  trial  on  account  of  the 
defendant'^s  not  having  confessed  lease  entry  and  ouster,  judgment 
may  be  regulariy  signed  on  the  Jirst  day  of  the  ensuing  term,  and 
a  writ  of  possession  issued  on  the  same  day,  although  the  postea  be 

(a)  Taylor  d.  Atkyns  v.  Horde,  1  Burr.  (d)  Hooper  v.  Dale,  1  Stnu  531. 

60,  90,  114.  («)  R»n«  Eject.  403. 

(6)  Dennd.Burgesv.  Purvis,  Ibid.  326.  (f)  George  d.  Bradley  v.  Witdoau  « 

Far  V.  Denn,  Ibid.  366.  Burr.  757. 

(c)  Run.  Eject.  402.  {g)  Jones  v.  EdwaniU,  2  8tr»  1241. 

S  S 
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nai-ddirefed  oYer  at  the  tine  bj  the  aaiKxaatet  to  tlie  afeioniqf  for 
tbe  plaatiC  («) 

Oftht  C«rfg.^-Inddcnt  to  the  judgmeet  are  the  costs,  lor  ex- 
penses of  the  actioii,  which  are  therefoDe,  as  aext  ia  order,  to  be 
treated  of.  ,     ^ 

In  ejedmeni,  if  the  defiendant  do  not  appear  at  the  Uaal»  and 
confess  kase  entry  and  ouster,  according  to  the  conasQt.9ule»  tlie 
practice  is  to  call  the  defendant;  and  on  his  noo^iqppQnmo^ytor 
refusal  to  comply  with  the  rule^  to  call  the  plaintiff,  and  nonsuit 
bsL:  and  then,  at  the  plaintiff's  instance,  the  cause  of  nonsuit  is 
indfli»ed  en  the yogfei^  which  entitles  the  plaintiff  to  judgpici^A  against 
the  casual  ejector,  when  the  postea  is  returned  into  Court*  (i) 

If'there  be  several  defendants,  and  some  of  them  refuse  to  appear 
and  confess,  it  is  the  practice  to  proceed  against  those  wjbo,  do 
appear,  and  enter  a  verdict  for  those  who  do  not,  indorsing^npon 
the  posten^  that  £ueh  viaxiiot  is  entered  foe  them,  because  >they  do 
iptaippear  and  ooniEsss;  and  the  plaintiff's  lessor  .will  jthen  be  en- 
titled to  his  costs  against  such  defendants,  and  to  judg^iait.i^aipst 
thejcasual  ejector,  when  the  poHea  is  returned  into  Court  . .  ;/ 
',  But  m  f^ectment  on  the  statute,  1  Geo.  4.  jc.  97^  it  v^.hy  ^e 
eeoond  8ecti<9n  enacted,  ^'  That  whenever  it  shall  appear  oa^tbe  tiial 
that  such  tenant  or  his  attorney  hath  been  served  with  due  notice  of 
trial,  the  plaintiff  shall  not  be  nonsuited  for  default  of  the  de- 
fendants^ appearance,  or  of  confession  of  lease,  entry,  and  ou^t/^ ; 
but  the  production  of  the  consent  rule,  and  undertaking  of  Ae 
fUfendant,  shall  in  all  such  cases  be  su^cient  evidence  o£  lease 
entry  and  ouster.*^ 

:  If  the  tenant  appear,  confess  lease,  &c,  and  a.  verdict  be  g^yen 
against  him  upon  the  trial,  the  judgment  is  entered  against  tb^ 
tenant;  and  execution  may  be  taken  out,  or  an  action  brought 
thereon  for  the  costs ;  (c)  but  if  the  tenant  on  being  served  with,  a 
copy  of  the  declaration,  do  not  appear,  and  judgment  is  consequei^y 
entered  against  the  casual  ejector  by  default,  the  lessor  o^  the 
plaintiff  has  no  other  remedy  for  his  costs  than  by  action  for  the 
meane  profits^  in  which  they  are  recoverable  against  the  tenant  as 
consequential  damages,  {d) 

(a)  Doo  d.  Davies  v.  Roe,   1  Barn.  &  (b)  2  Tidd,  Pr.  1238. 

CreB.  118.  2  Dowl.  &  Ryl.  229.  S.  C.  but  (r)  Run.  Eject.  2  Ed.  46.%  4. 

8Pe  Do«»  d.  Ld.  Palmerston  y.  Copeland,  2  (J)  2  Tidd,  J 241. 
Uurnf.  &  Kaait,  779. 
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-*  If  a  stranger  carry  on  a  suit  in  a]iother'*iB  namc^  who  has  title, 
and  yet  is  so  poor  that  he  cannot  pay  the  costs :  in  case  he  fail,  the 
Court,  oil  a^davit  of  the  circumstances,  will  order  the  person  who 
<Sarried  on  the  suit  to  pay  costs  to  the  defendant  {a) 

So,  where  baron  and  feme  were  lessors,  and  the  baron  died  after 
MtetJng  into  the  rule,  the  feme  was  notwithstanding  held  liable  to 
^e  payiMnt  of  costs ;  because  they  were  to  be  paid  by  the  lessors 
tdf  tlie  plaintiff,  and  both  of  them  were  in  the  lease,  (a) 

By  the  statute,  4  Jac.  1.  e.  3.  the  defendant  in  ejectment  shall 
have  judgment  to  recover  hiia  costs  against  the  plaintiff,  in  case 
J^klgment  shall  be  given  for  the  defendant,  or  the  plaintiff  shall  be 
nonsuited.  In  the  Common  Pleas,  the  defendant  may  give  a  rule 
td  i^eply,  and  mm  proa,  the  plaintiff  for  want  of  a  replication,  but 
can  have  no  costs.  (6) 

' '  Where  the  nominal  plaintiff  is  nonsuited  upon  the  merits,  or  has 
k  Verdict  and  judgment  against  him,  the  only  remedy  for  the 
'irtedVer^  of  costs  is  by  attachment  against  the  lessor  of  the 
{Alintiff.  (c) 

When  the  lessor  of  the  plaintiff  in  ejectment^  having  entered  into 

'ffie^oonsent  rule  to  pay  costs,  died  between  the  commission  day  and 

'tt^  triat^  and  the  plaintiff  was  nonsuited  upon  the  merits,  the  Court 

^'liHd'tfiat  his  executor  was  not  liable  to  pay  the  costs,  {d) 

"'  SdI  ejectment  ilgainst  several,  the  plaintiff  has  his  election  to  pay 

2dilt8  to  which  of  the  defendants  he  pleases,  {e)     But  if  the  de- 

'Kndants  £kil,  each  6f  them  is  answerable  for  the  whole  costs.  (/) 

^'^niuk,  where  an  gectment  was  brought  against  several  defendants, 

who  defended  severally,  and  at  the  assizes  one  of  them  confessed 

'^KSiSe, "entry,  and  ouster,  and  had  a  verdict  against  him ;    but  the 

'*ik&tn  dhi  not  confess :  the  Court  upon  application  said,  the  officer 

^^mtitt:  tax  the  same  costs  against  all  the  defendants ;  and  that  if  the 

'jdiafltiff,  after  he  had  satisfaction  against  one,  should  take  out 

-'  lAiia^tilMi  against  another,  the  latter  might  apply  to  the  Court  {g) 

•*^'  Ay  Stat.  8.  &  9.  WT.  8.  c.  11.  in  ejectment  against  several,  if  any 

■■  li    I- 


1 


(«)  Ron.  Eject.  144.  Cres.  S84.  t  Dowl.  &  Ryl.  437.  S«  C. 

(fr)  Goodright  d.  Ward  v.  Badtitle,   3  {e)  Jordan  v.  Harper,  1  Stra.  ^id* 

Blac.  Rep.  763.  (J")  Bull.  N.  P.  335. 

(c)  Doe  d.  Prior  t.  Salter,  3  Taunt. 485.  {g)  Bull.  Ni.  Pri.  3S5-6. 
(<<)  Doe  d.  Pain  y.  Oruadj,  1  Bnm.  & 
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tfgnnit  the  phintiff,  unkss  the  Judge  dall,  unniediatdy  aftor  die 
tfkl  tfaemil^  in  opa  Cont,  certify  iipM  die  «^^ 
thai  dMne  me  a  renerinUe  CMne- for  iMddag  «wli'pinMr<'a 
dcftadent  .i-^'-  • 

TUe.  being  nn  acCioD  of  tnwfmmy  X  the  judge  }mian  «lMn  k 
k  tricd'Jiall  certify  under  hk  hand  OD  die  back  of  dK-MMd^tftrt 
the  fteehold  or  title  of  the  hnnl  cane  cfaieflj  hv  qnertidn,  Amigli 
tfae'damagee  are  under  40e.  theie.diall  be  the  lull  oorta.  .  Tlirii 
cn«Md,]tj.itata. '43  IXr.  e.  a  21Va&  l«o.  1&  S3i,a»Cfaw  JL  r. 

Of  Me  £iM0ti/iofiw— Toudiing  the  execution  of  the  judgment^  jmi 
thrf  |iiiiniiirinre)ectincirt  leawme  only  the  pqwrwian  ofthe  paopMy 
in  qneetionf  esecntiflD  of  eonree  if  of  the  peeeeMrai  only,  (a)^ 

The  pUmUS  having  judgment  to  leoofer  Ua  term,  maycnter 
withaut  ening  oat  a  writflf  eseeution ;  fiwr- wfaete  the  land  woUwuniJ 
fa  eertain,  the  reooverer  may -enter  at  his  own  peril,  and  the 
anoa  of  the  dieriff  faody  tn  preeerve  the  peace.  (6) 

'  In  ^ijenlaieii/  the'exei^taon  iaa  nrilof  kabemfkiia» 
or  (aaitfa'Oonnnonlytadled)a  writof  poMeMon.-  .  •.  .t^ 

This  writ'  may  be  iasued  wUhomi  a  edre  faeUm^  at  "any  time 
within  a  twdvenianth  and  a  day  afiker  judgment  is  signed,  whedier 
it  be^againit  the  casual  ejector  by  default,  or  ajfker  Terdict  against 
the  tenant 

But  wlien  the  plaintiff  is  nonsuited  at  the  trial,  for  *waat  of  the 
defendants  coofesBing  lease  entry  and  ouster,  he  is  not  entitled; 
in  die  Sing's  Bendi,  to  sign  judgment  against  the  casual  ejector, 
nor  oottseqnendy  to  issue  execution,-  till-  the  day  in  bank,'  4xr  fintt 
day  of  the  ensuing  term ;  {e)  though  it  seems  to  be  otherwise  in 
the  Common  Plea%  where  the  plaintiff  in  such  case  has  been  allowed 
te^  sign  judgment,  and  take  out  execution,^  immediately  after  the 
trial :  (d)  and  in  the  Eing'^s  Bench,  judgment  may  be  regularly 
signed,  on  the  first  day  of  the  ensuing  term,  and  a  writ  of  posses- 
sion iHsued  on  the  same  day,  although  the  postea  be  not  delivered 

(rt)  Ran.  Eject.  424.   Taylor  d.  Atkjnas        (r)  Doe  d.  Ld.  Palmenton  v.CopelasBd^ 
T.  Horde,  1  Burr.  60-90.  2  Dumf.At  Eaat,  779. 

(fr)  f  Sell.Pnet.t08.  {d)  Thro^i^orton  d.  Fairfax  ▼.  Bestlofr 

2  Damf.  &  EMtj,  780  (o.) 
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cuier.  at!  tbe.  time,  by  the  associate,  'to  the  lattorney  of  the  plain- 

.i.fWben  the  .landlord  is  admitted  to  defend  instead  of  the  tenant, 
imdjudgment  is  thereupon  signed  against  the  casual  ejector,  with 
a  stay  of  execution  till  further  order,  and  the  plaintiff  is  after- 
wands  nonsuited  at  the  trial,  on  account  of  the  landlord's  not 
cxMdfessing  lease  entry  and  ouster,  the  lessor  of  the  plaintiff,  must 
Upply  to  the  court  for  leave  to  take  out  execution  against  the  casual 
qector.  (6) 

.  The  rule  for  this  purpose  is  a  rule  to  shew  cause  in  the  King'^s 
Bench ;  but  in  the  Common  Fleas  it  is  absolute  in  the  first  in- 


.  In  such  <»se  if  a  writ  of  error  be  brought  by  the  landlord,  it 
may  be  shewn  for  cause,  and  will  be  a  sufficient  reason  against 
taking  out  exection ;  (c)  but  if  the  landlord  omit  the  opportunity  of 
it  for  cause,  the  execution  is  r^ular,  and  cannot  be  set 

If  the  plaintiff  be  apprehensive  of  a  writ  of  error,  he  may,  after 
obtoimng  a  verdict  in  ejectment^  sue  out  a  writ  of  habere  facitis 
possessionem,  without  waiting  to  tax  his  costs,  the  defendant's  writ 
of  «rror  will  not  operate  as  a  supersedeas,  {e) 

-  'Aft&r  a  year  and  a  day,  if  the  lessor  of  the  plaintiff  have  pre- 
vioualy  neglected  to  sue  out  his  writ  of  possesision,  he  must  revive  the 
judgment  by  scire  facias,  as  in  other  cases ;  (/)  and  the  scire  facias, 
after  judgment  by  default  against  the  casual  ejector,  should  go 
i^gadnst  the  tertenant,  as  well  as  the  defendant  (g) 

.<,  Where  an  ejectment  was  brought  against  a  feme  sole,  who  mar- 
liad  brfore  trial,  and  a  verdict  and  judgment  was  had  against  her, 
in  her  ori^^al  name ;  it  was  held  to  be  regular  to  issue  an  habere 
fimas  possessionem  against  her  in  the  same  name,  {h) 

M  The  ;writ  of  habere  facias  possessionem  is  directed  to  the  sheriff 

'^(«yi)oe  d.  Davies  v.  Roe,  1  Barn.  &  289,  and  see  Doe  d.  Holmes  v.  Davies,  2 

CkW^llS,  t  DowL  &  Ryl.  229,  S.  C.  Moore,  581. 

,(ltyj(mm  y.  Edwards,  2  Str.  1241,  2  </)  Anon,  1  Salk.  258,  2  Ld.  Baym. 

Bur.  756-7,  Barnes,  182,  185.  806,   S.  C.   and  see  Doe  d.    Roynell    v. 

(e)  Jones    V.    Edwards,    2   Str.   1241,  Tuckett,  2  Barn.  &  Aid.  773,  1  Chit.  Rep. 

Bunet,  S08.  555,  S.  C. 

{d)  George  d.  Bradley  v.  Wisdom,  2  (^)  Anon,  1  Salk.  258. 

Bfv.  756-7.  (h)  Doe  d.  Taggart  v.  Btitcber,  3  Maulc 

(e)  Doe  d.  Mossiter  ▼.  Djrneley ,  4  Taunt.  6c  Sol.  567 . 
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jn^mt^'imBiM^  hlk^  iKflUii«^i!ikyi  ii6  tefcite  tUi^Iitafff  ton 
Imw  poisenioii  of  hu  term,  or,  if  there  be  moi^thi&r'tfirdMdfee^' 

or  cti^loA  J^^  ftr  the  dMn^gekmi  cMtiS'4iif)r't»  ftv- 

ddd^'u  Ibj^  same  writ  (a)  -    '"  "^  i'-^J*;«i  k,i 

'^fliik  Writ  for  wbicfa  there  i^a  jMsdpe  in  Oe'iai^i  Bioid^lMli 
not'iii  tlxiCoiimioiiFIeMyCft)  b  made  retartiaMe  oa  a  jmgi ^  i^ 
tiiri/dky'dr  dmyMfMfi,  accordii^  tothe'ttrtMrerf^hfrpiiiiMwiiliilgBi. 
if  faj  on^MMrf  cm  the  fbnnery  and  if  by  ^ 
bd^^^bcAJt  and  sealed,  it  is  deliireMi  ib  the  sheriff,  wlio  tmiAm 
fiitf  tf  ^Mirnnt  theibori,  dKreeted  to  his  tlBdar;  Aikl  il-is  HumA  «ir 
dU^lbyfakr  dftbe  ]phik^^  kideBanty  Ibr  «x^ 

't)w  tUs  Irtit,  the  dberiff  or  Us  oOeer,  by  ihrdiieetiaitf  of  iIm 
ky^'of  iOi^^flaintiff  or  his  attorney,  dditers  possesion  rflheptasi. 
BdM  iMxyi^^fiM;  and  airth^  words  of  the  writ  «fe,-  "^tiihft  U'eausij 
him  to  hftTe  possession,^  fcc  there  must  be  a  Ml  ted  ncttisi  poisdi 
siJ^i^^  ^  the  abelfiff;  and  ^Mseciuently^  aU  powiaf  neoeasdby 
foi'  ^  end  must  be  gSVen  hiin:  Aerefett,  it  the  reeovety  be-^elNi 
houses  the  sheriff  may  justify  breaking  open  a  door,  if  he  be  denied 
cibbatioe  by  the  tenant,  bectose  tiie  writ  cannot  be  otherwise  tee^ 

'^' If  the  plaintiff  recover  sereral  messuages,  orlsuds  in  the^cscvpA- 
tion  of  d^^bvfi^  persons,  the  sheriff  must  go  to  eadi  house,  or  die 
land  oocupied  by  each  tenant,  and  deliver  the  possession  thereof, 
by  turning  out  the  tenants ;  fcr  the  delivery  of  one  messuage'  <ir 
j^erod  of  land,  in  the  name  of  all,  is  not  in  that  case  a  good  esoeco* 
tion  of  the  writ ;  because  the  possession  of  one  tenant,  is  not  the 
possession  of  the  other,  each  having  a  several  possession,  (e)  - 

But  it  seems  that  if  all  the  messuages  or  lands  were  in  the  oooup». 
tion  of  one  tenant,  it  is  sufficient  to  give  possession  of  one  messuage 
or  jmrdbl  Of  land,  in  the  name  of  all;  («)  and  this  indeed  seemis  to 
be  the  safest  way  for  the  sheriff,  because  he  executes  the  writ  at  his 

(a)  f  tidd't  Pr.  1244.  (d)  5  Co.  916,  Ron.  Eject.  S  £4. 458. 

(6)  f  Sel.  Pr.  177.  '  (e)  Run.  EJeet.  485-6. 

(c)  Run.  Eject,  f  Ed.  487. 
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p9lU;'r  AB^  UtevoftNreiif.he  giv^e  possesdon  of^any,,^ies8uage  or  land 
Dol  iieowei^i.and  not  included  in  th%,l^aber^t  facias  posBemofl^ini 
b»^i$^m.tre9p»s»er.  {a)  •     .( 

I0iil  the  surest  and  best -way  is  said  to  be»  for  the^l^riff  to  re- 
move uli  the.  tenants  entirely  out:  of.  each  house  or  parcel  of  land, 
and  whw  the  possession  is  quitted,  to  deliver  it  to  the  plaintiff: 
for  if  the  sheriff  turn  out  all  the  persons  he  can  find  in  the  house, 
ai|d  gire  tlie  plaintiff,  as  he  thinks,  quiet  possession^  and  after  the 
ahtfiff  is .  gone,  there  appear  to  be  some  persons  lurking  in  the 
Houae^  this  is  no  good  execution,  and  the  plaintiff  may  have  a  new 
writ,  of  habere  facias,  {b) 

.If  the  execution  be  for  twenty  acres,  it^seems  the  sheriff  must 
giKpe  twenty  acres  in  quantity,  according  to  the  common  estimation 
of  the.oi»unty  where  the  land  lies ;  (c)  but  where  lands  are  confuaed, 
and  the  plaintiff  at  law  recovers  on  an  instrument  which  states  the 
wkofe  to  be  twenty-five  acres,  of  which  eighteen,  belonged  to  him, 
and.  in  fact  it  appears  that  the  whole  land  is  only  twenty-cfie  acres ; 
be  ahalliiot  be  allowed  to  take  out  execution  for  eighteen^  but  must 
abate.pioportionably.  (d) 

V 1  On  a  jreoovery  of  land  being  part  of  a  highway,  the  sheriff  should 
ddliver  possession,  subject  to  the  right  of  passage  over  itj  for  the 
lljgg  and  his  people,  (e) 

,.,>It  is  however  M  the  lessor  of  the  plaintifTs  peril  to  take  more, 
under  the  writ  of  possession,  than  he  is  strictly  entitled  to;  (/)  and 
i£^  .take  more,  the  court  on  motion  will  order  it  to  be  restored.  (£/) 
'llliia,  where  the  plaintiff  in  ejectment,  as  tenant  in.  conunon,  re- 
Aqpw^  possession  of  ^o^-eights  of  a  cottage  with  the  appurte- 
fiimoe0)  and  a  writ  of  possession  was  executed  by  the  sheriff,  who 
twnaed  the  tenant  out  of  possession  of  the  whole,  and  locked  up 
the  door,  the  court  of  Common  Pleas  made  a  rule  upon  the  sheriff 
and  lessor  of  the  plaintiff  to  restore  the  tenant  to  the  possession  of 
4fr|l00-eighth  parts  of  the  premises;  otherwise  he  would  be  obliged 
lOrhring  another  ejectment  for  the  same,  (h) 
.,  Several  crops  having  been  taken  under  an  habere  fadcLa  possessi- 

(a)  Run.  Eject.  2  Ed.  486.  133. 

(6)  1  LeoiullW,  Ron.  Eject-  t  Ed.  486.        (J)  Cottingham  ▼.   King,  1  Bur.  6f7, 

(c)  Run.  Eject.  2  Ed.  487.  629.  Connor  v.  West,  5  Bva.  «6»3. 

(^)  HardcuUe  v.  Shafto,  1  Anstr.  184.  (g)  Run.  Eject.  «  Ed.  485, 487. 

(e)  Goodtitle  d.  Chester  v.  Alker,  1  Bur.        {h)  3  Wils.  49,  and  see  Barnes,  191. 
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nn£mimuod^  au  ejflctnivot.lvowg^l  a^iiMt'd  tenSnt  fof'hiikiinf 
nver,  ^ie.coUFt  refused  &  rule  iur  the  l«B$»ri(  of  the  plaintiff  ts  pay 
over  the  vidue  of  them  to  the  defeodant  after  deducting  tliv  asMiUL 
of,jijftKat-(lue.  («)    -  ■■■■      '■:     "11    '■■    '■'-    I    -ill    '^■"•'•<5 

if  ^  officer  be  disturbed  in  the  «QC«oul!k>o  a>f  1^  .write  ifaeflonNI 
on  an  affidavit,  will  grant  an  atfaekment  agaioM.  the  .pariy,ti 
hi;  be  the  defendant  or  a  stranfi!;er;  because  the  writisthei 
of  the  court,  and  ajiy  distitrhance  given  to  Uie  executi(»  of  JW*4t  ' 
contempt  of  the  aulhorityof  the  court  froni  whence  it  issues.  «r1«* 
audi  will  be  puoi^hed  by  the  court :  (A)  and  the  procc»  ia  not  lu^i 
derittood  to  1m:  executed,  uur  the  executJoa  complete,  until  tJie  «bedt: 
and. officer  are  gone,  and  the  plaintilf  loft  ia  tjuiet  posaessiMutdJL .  - 

But  after  ]H>s8eBaiau  ^ven,  eitiicr  ou  the  habere  facitu  at  fafll 
ngreemcut  of  the  parties,  (d)  tlif  law  sccmg  to  .make  a  diffeirtiB^lt 
where  the  plaintiff  is  turnetl  out  of  poisseiuion  by  the  dr/otidM^ 
and  where  by  a  stranger.  When  it  is  done  by  the  defendnut^  i^-» 
mcdialjJy  or  soon  after  the  posHessicjn  is  ddivered,  the  pbuolifi'iti 
seems  way  iiave  a  new  habure  facias  before  the  foniior  writ  i»  Pt"; 
turned,  («J  beqauee  the  defendant  himself  diall  iievur  by  hiao««>l 
act  koep  the  poBseeaion,  wliich  the  plaintiff  bath  reeoreiQd.fivai  hiiitJ 
by  due  couree  of  law.  (/)  -i       -d 

If  the  nhGriS'give  possession  of  \taxt  only,  the  lessor  of  the  pklt> 
tiff  may  have  a  new  habere  facias  for  the  rest,  {g)  ■  But  if  iW  wril^  I 
be  returned  by  the  siicriif,  tliougli  not  fiktl,  it  Aeeins  i 
facias  can  issue ;  because  when  the  return  ia  made, 
record  wliich  the  court  is  entitled  to.  (A)  And  where  the  lamllonli 
after  the  possession  had  been  delivered  alK)\e  a  mouthy  went  doiro 
into  the  country,  and  prevailed  witl)  the  tenants,  on  ^ving  than  ' 
security,  to  attorn  to  him,  and  then  the  plaintiff  iu  ejectmaLt  canK 
and  complained  to  the  court,  and  moved  for  a  nem  wiatofifKaaw^' 
Gion,  the  court  refused  to  relieve  him,  there  having,  bceo-a-Jegiili^ 
execution  of  theBrst  writ;  and  said,  the  distinction  waa^.  >lbat«t" 
immediately  after,  the  wdt  had  been  executed,  the  tenants  Uljatl"> 

.      .  ,1     ;    ■! 

(o)Doe'd,Uplon».WiihBrwicV,3Biiig.  (e)  Kiagadale  v.  Mann,  3  BrowaL  tl<. 

11,  10  Moore,  267,  B.C.  263,  l'dni,e89, 1  Keb.Tr9,  7BA-«,  6Ha^ 

(6)  Kutgwliae  V.  Manii,  6  Mod.  87,  1  27,  l  Sulk.  3tl,.S.  C 

Still.  3il,  S.  C.  and  ses  Da«i«s  d.  Povej  (/)  Kan.  Eject,  t  Ed.  480.        .'  '     ' 

v.Doe.XBlin.Ilep.8gS,  (g)tKub.»45.                          ■    :-     '^ 

(c)  Run.  Eject,  li  Ed.  489.  (i)  3  Brownl.  8L6,  e&3,  ud  «M  iSck 

(rf)  1  Keb.  779,  785.  785. 


Se<tt^I.}^ '  Of  the  EMCution.  633 

tot>ned^thei^tdi»aldliirre'beenp^Be^  writ,  but  not  where  the  pos- 
hadocnitinued  as  delrvered  so  long  as  it  had  been  in  this 
ia) 

So  where  the  lessor  of  the  plaintiff  had  been  put  in  possession, 
by  wtue:  of  a  writ  of  habere  facias  poaseaewnem^  on  the  2Snd  of 
Feifuary  1806,  which  had  never  been  returned  by  the  sheriff, 
aod  on  the  10th  of  October  1807,  while  he  continued  in  possession, 
the  person  against  whom  he  had  recovered,  entered  into  the  house 
by  force,  and  resisted  with  violence  all  attempts  to  regain  the  pos- 
sesaon^  upon  which  a  new  habere  faciae  was  moved  for,  and  an 
attachment  against  the  party  in  possession ; .  the  court  denied  the 
authority  of  the  case  in  Keble,  (6)  and  held,  that  possession  having 
been  given  under  the  first  writ,  the  sheriff  ought  to  have  returned 
that  he  had  given  possession,  and  that  the  plaintiff  could  not  after- 
wards have  had  another  writ ;  an  alias^  they  said,  cannot  issue 
after  a  writ  is  executed ;  if  it  could,  the  plaintiff,  by  omitting  to 
cidl'Oathe  sheriff  to  make  his  return  to  the  writ,  might  retain  the 
right  of  suing  out  a  new  habere  facias  poaseseionem,  as  a  remedy 
for  any  trespass  the  tenant  might  commit  within  twenty  years 
after  die  judgment:  and  upon  these  grounds  the  rule  was  re- 
fused, (c) 

The  court  in  their  discretion  will  set  aside  a  writ  of  habere  facias 
paeaesekmem  executed,  and  let  in  a  landlord  to  try  an  ejectment,  on 
suggetticn  oi  collusion,  (d) 

-9.1ie  landlord  of  premises  after  notice  to  quit,  brought  an  eject- 
meat  against  the  tenant,  and  obtained  a  verdict.  The  latter  still 
OGOtiiiuiiig  in  possession,  the  landlord  afterwards  distrained  on  him 
foit  nnt  which  became  due  after  the  verdict,  and  which  he  paid,  the 
oonrt  hdd  that  the  execution  in  ejectment  could  not  be  stayed,  as 
the  tenant  diould  have  disputed  the  distress,  {e) 

When  a  stranger  turns  the  plaintiff  out  of  possession,  after  exe- 
cution fuUy  executed,  the  plaintiff  is  put  to  a  new  action,  or  an 
indictment  for.  a  forcible  entry,  where  the  force  will  be  punished.  (/) 

The  reason  is,  the  title  was  never  tried  between  tlie  plaintiff  and 

(a)  Goodright  v.  Hart,  2  Str.  83^.  («)  Doe  d.  Holmes  v.  Davies,  t  Moore, 

(6)  1  Keb.  779.  58 1 ,  8  Taunt.  5S8.  S.  C. 

(<r)  Doed.Pato  v.  Roe,  1  Taunt.  55.  (/)  Sty.  llep.  318,  and  Bee  Id.  408,  1 

{if)  Do©  d.  Grocer*8  Company  v.  Roe,  5  Keb.  779,  705. 
Taunt.  305. 
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tke flEioiger^.ii^bQ.niay  claim  tte  Jiui4l>7^a  title  {mramoiMnt.tat^t 
ofithe  plaiiitiff,.or  henia^come  undsrhim;  4UKlthfm.,tb9rXQpo9W7 
and  execution  in  the  former  action^  ought  not  to  hinder  the  ^ti^fkg^ 
fnNii/ keeping  that  possesaion  which  he  may  have  a  right  i^..,,Ut^9 
law  were  otherwise,  the  plaintiff  might,  by  virtue  of  a  new  habere 
fmoiaef  lum  out  even  his  own  tenants,  who  come  4ii<after  the  ene- 
ci|txm;i  whereas  the  jxrasession  was  given  him  only  agains(i  the 
defendant  in  the  action,  and  not  agaui3t  others  who  were  not  pajrty 

Where  a  writ  of  possession  was  tested  in  the  life  time  of.  the 
\effma  of  the  plaintiff,  though  it  was  not  actually  sued  out  till  after 
his  death,  the  Court  of  King's  Bench  held  the  execution  to. be  re- 
gular. (6) 

.The  sheriff  is  entitled,  upon  executing  a  writ  of  habere,  fiusias 
pa9$esriDnem  to  have  for  poundage,  twelve-pence  for  every  twenty 
ehiUvngs  of  the  yearly  value  of  the  lands  whereof  possessioa  is 
given,  where  the  whole  exceedeth  not  the  yearly  value  of  a  hun* 
dred  pounds,  and  siatpence  only  for  every  20«.  per  anntim  above 
that  value,  (e) 

It  hath  been  doubted,  whether  a  scire  facias  lay  to  revive  a 
judgment  in  ejectmenty  after  a  year  and  a  day,  either  by  the  com- 
m<m  law,  or  by  force  of  the  statute  of  Westm.  2.  (13  Edw.  X,)  stat. 
1«  c.  45. :  for  at  common  law  this  was  looked  upon  as  a  personal 
action,  and  it  was  thought  that  the  statute  extended  only  to  ,such 
personal  actions  in  which  debt  or  damages  were  recovered,  and  not 
to  provide  a  remedy  in  this  case,  since  at  the  time  of  making  the 
act,  the  possession  was  not  recovered  in  this  action :  but  it  jseems 
now  to  be  settled,  and  is  confirmed  by  daily  practice,  tha^  Sk  scire 
facias  lies  on  a  judgment  in  ejectment ;  (d)  in  a  late  case  however, 
where  it  appeared  that  the  lessor  of  the  plaintiff  had  neglected  %o 
sue  out  a  writ  of  possession  for  more  than  ttoetity  years  after  the 
recovery  in  ejectment,  and  in  the  mean  time  there  had  been  several 
changes  of  the  property  and  possession,  the  Court  of  King'*s  Bench 
refused  to  grant  a  rule  for  issuing  a  scire  facias  to  revive  the  judg- 
ment, (e) 

(a)  Hun  .Eject.  2  Ed.  489.  1  Salk.  258,  S.  C.  2  Tidd's  Pr.  1248. 

(6)  Doe  d.  Beyer  v.  Roe,  4  Bur.  1970.  (e)  Doe  d,  Reynell  ▼.  Turkett,  2  Bam. 

(c)  3  Geo.  1.  c.  15,  s.  16.  &  Aid.  773,  1  Chit.  Hep.  bXy,  S.  C. 
(</)  Withers  v.  Harris,  2  Ld.  Raym.  806, 
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Ttt' ^JMtmeht,  thi  ongihal  jMi\^  ^^1i  merely  noMn^l^  thiire  is 
ndi  oidMiion  ibr  a  ^drefcunaa  after  the  death  of  either  of  them. '  It 
alao^lie^ms  to  be  unnecessary,  in  case  of  the  death  of  the  lessorof 
thef  plaintiff  before  execution,  for  he  is  not  a  party  to  the  judgi- 
meiA{n) 

ff  the  real  defendant  die  after  judgment,  and  before  execution, 
it  a  doubtful  whether  a  scire  facias  is  necessary ;  because  the  exe- 
ciktioti  is  of  the  land  only,  and  no  new  person  is  charged :  (6)  but 
wiiere  the  judgment  is  after  verdict,  a  scire  facias  must  be  sued 
cfatj  to  warrant  an  execution  for  the  damages  and  costs ;  and  if  a 
MCire  facias  issue,  it  must  be  against  the  tertenants  of  the  land, 
(atid  ihiff  heir  may  come  in  as  tertenant)  and  not  against  the  exe- 
cutor, without  naming  him  tertenant.  (c) 

'  IPpon  a  judgment  in  ejectment,  if  the  defendant  die  after  the 
writ  o^  possession  taken  out,  it  may  still  be  executed  by  the 
nierilf.  (d) 


Of  the  Writ  of  Eiror. 

''Bt  the  oonsent-rule,  as  has  been  before  observed,  the  defendant 
iliiddrtiikes  to  appear  and  receive  a  declaration :  the  necessity,  there- 
Atf^'bf  an  original  writ,  if  the  proceedings  be  in  the  Common  Pleas, 
n  Mipelrseded ;  because  as  the  tenant  is  to  appear  and  receive  a  de- 
diitoioii,  he  cannot  take  advahtage  of  the  want  of  an  original,  unless 
id 'a  writ  of  error:  but  when  a  writ  of  error  is  brought,  the  plaintiff 
nitbt  file  an  original,  unless  it  be  after  verdict,  when  it  is  helped  by 
}M:9»  JEltx.  c.  14.  («) 

'  As'ih  the  Common  Pleas  there  is  no  need  of  an  original,  (which 
aXMyisihe  case  in  the  King'^s  Bench  when  the  proceedings  are  by 
iik^^xkil,)  so  in  the  King'^s  Bench,  when  the  proceedings  are  by  bill, 
thisre  is  no  necessity  for  a  latUai,  or  bill  of  ejectment ;  but  the  party 
ihii'sif  file  bail  before  he  can  proceed.  He  must  also  file  a  bill  of 
gertment  besides  the  plea  roll,  in  case  a  writ  of  error  be  brought, 

(•)  f  Tidd,  Pr.  1949.  312.  Cartb.  2  Salk.  600,  1  Ld.  Raym.  629, 

(b)  2  Ld.  Eajm,  808.  per  Holt,  C.  J.  S.  C. 

Salk.  319,  S.  P.  (d)  O.  Bridg.  468-9 . 

{c)  Eyres  v.  Taunton,  Cro.  Car.  293,  (<)  Run.  Eject.  20-1. 
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befixB  crroTB  «re  aMgnecL  The  icaaan  is,  tkst  die  Ccmct  Ivi^no 
iitlhoriiy  to  proceed  in  gectment  by  bill,  unless  the  defendaDlrbe  ia 
tottody ;  therefore,  by  the  role,  bail  is  ordered  to  be-fikd,  that  the 
G0urt  may  have  authority  to  firoceed.  (a) 

If  the  plaintiff,  after  obtaining  a  verdict  in  ejectment^  sue-out  a 
writ  of  habere  facias  possessionem^  without  waiting  to  tax  his  costa^ 
the  dflfendanCs  writ  of  error  will  not  operate  as  a  supersedeas,  (tf^ 

The  casual  ejector  cannot  bring  error,  being  a  mere  nomiDal  per-» 
sen;  that  writ  therefore  can  only  be  brought  after  the  defendant 
has  appeared,  and  confessed  lease,  entry,  and  ouster,  (e) 
r  8oy  if  the  landlord  be  permitted  to  defend,  a  writ  of  enor  cannot 
iteie  in  the  name  of  the  casual  ejectcs*.  (c) 

'  But  OB  a  writ  of  error  from  an  inferior  Court,  in  the  name  of  the 
casual  ejector,  the  Court  will  not  order  a  non  pros,  to  be  entered^ 
tlvugb  his  release  of  errors  be  shewn ;  because  inferior  Courts  are 
nol  competent  to  proceed,  as  before  observed,  by  a  rule  eonfesamg 
kaee,  be  (d) 

So,  if  an  infant  be  tenant  in  possession,  and  judgment  be  against 
the  casual  egector;  because  no  laches  is  imputsdiik  to  an  infant  (d) 
'-  In  ejectment,  if  diere  be  judgment  for  the  plaintiff,  and  the 
defendant  bring  a  writ  of  error,  the  Court  of  King's  Bench  will  not 
suffer  the  latter  to  proceed  in  a  new  ejectment,  on  the  same  title, 
till  he  has  quitted  possession,  or  the  tenants  have  attorned  to  the 
kssor  of  the  plaintiff,  (e) 

And  where  a  defendant  in  ejectment  brought  a  writ  of  error  in 
parliament,  the  Court  obliged  him  to  enter  into  a  rule,  not  to  com^ 
mit  waste,  during  the  pendency  of  the  writ  of  error.  (/) 

So,  if  there  be  judgment  for  the  defendant  in  ejectment,  and  the 
lessor  of  the  plaintiff  bring  a  writ  of  error,  the  Court  will  not  suffer 
kim  to  proceed  in  a  new  ejectment,  on  the  same  title,  until  the  costs 
are  paid  of  the  former  ejectment :  unless  he  can  satisfy  them  that 
the  writ  of  error  is  brought  with  some  other  view  than  to  keep  off 
the  payment  of  costs,  (g) 

(a)  Run.  Eject.  g04.  v.  Wisdom,  2  Burr.  767. 

(fc)  Doo  d.  Messiter  v.  Djneloy,  4Taunt.         (J)  Run.  Ejoct.  42 1. 
269.  Doe  d.  Holmes  v.  Darby,  «  Taunt,  .vm.        (<?)  Fonwick  v.  Grosvcno'r,  1  Salk.?58-9. 
2  Moore,  :)81.  S.  C.  Q-)  VVharod  v.  Smart,  3  Bur.  1823. 

(r)  2  Sell.  Pratt.  205.  George  d.  Bradley         {g)  Grumble  v.  Bodilly,  1  Str.  65 1. 
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Where,*  in  djeetment,  the  tenants  iii  possession  (having  undertaken 
to  a{lplsar,  enter  into  the  common  consent  rule^  plead  instanier,  and 
take  short  notice  of  trial)  made  no  defence  at  the  trial,  but  sued 
out  a  writ  of  error  when  judgment  was  signed,  the  Court  allowed 
th^  lessor  of  the  plaintiff  to  take  his  judgment  against  the  casual 
ejector,  (a) 

Bj  Stat  16  4- 17  Car.  3.  c.  8.  s.  8.  (made  perpetual  by  the  28  <$*  33 
Oar.  8.  <;.  4.)  it  is  enacted,  That  no  execution  shall  be  stayed  by 
writ  of  error  upon  any  judgment  after  verdict  in  ejectment,  unless 
the  plaintiff  in  such  vrrit  of  error  shall  be  bound  unto  the  plaintiff 
in  MKh  action  of  ejectment,  ^'  in  such  reasonable  sum  as  the  Court 
to  whom  such  writ  of  error  shall  be  directed  shall  think  fit  with 
coodition,  that  if  the  judgment  shall  be  affirmed,  or  the  writ  of 
etnir  discontinued,  in  default  of  the  plaintiff  or  plaintiffs  therein,  or 
tiw  said  plaintiff  or  plaintiffs  be  nonsuited  in  such  writ  of  error, 
that  then  the  said  plaintiff  or  plaintiffs  shall  pay  such  costs,  damages, 
and  sum  and  sums  of  money,  as  shall  be  awarded  upon  or  after  such 
judgment  affirmed,  discontinuance,  or  nonsuit^ 

And  Co  the  end  that  the  same  sum  and  sums  and  dami^s  may 
be  «8certained,  it  is  further  enacted,  (s.  4.)  that  ^*  the  Court  wherein 
suohiCxecutiGai  ought  to  be  granted,  upon  such  affirmation,  discon« 
tiiliimnce,  or  nonsuit,  shall  issue  a  writ  to  inquire  as  well  of  the 
mesBe  profits,  as  of  the  damages  by  any  waste  committed  after  the 
first  judgment  in  ejectment,  and  upon  the  return  thereof,  judgment 
dudl-  be  given  and  execution  awarded,  for  such  mesne  profits  and 
damages,  and  also  for  costs  of  suit.^ 

In  ejectment,  the  plaintiff  in  error  may  either  enter  into  a  reo^- 
nilDBlice  himsdif,  without  any  boil,  {b)  pursuant  to  the  stat.  16  4*  17 
Cilr»  2.  c.  8.  «.  8.  or  he  may  procure  two  responsible  persons  to  b&- 
•dme  bail :  for  though  the  words  of  the  statute  seem  to  require  a 
moognizance  by  the  plaintiff  in  error,  yet  in  the  construction  of  this 
statute,  it  is  deemed  sufficient,  if  he  procure  proper  sureties  to 
become  bound  for  him :  (6)  and  one  reason  for  this  construction 
seems  to  be,  that  an  infant  plaintiff  could  not  enter  into  such  recog- 
nizance, nor  a  plaintiff  who  had  become  a  f erne  covert  after  the  action 
brought,  and  as  the  legislature  could  not  have  meant  to  exclude 

(a)  Doe  d.  Morgan  v.  Hoe,  3  Bing.  169.  (/»)  2Tidd,  Pr.  1252. 

10  Moore,  574.  S.  C. 
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infants  and  femes  cooerts  from  the  benefit  of  the  act^  thej  must  put 
such  a  construction  upon  it  as  would  apply  to  all  plaintiffs  in 
error,  (a) 

Besides,  bail  in  error  cttonot  be  taken  by  a  commissianer  in  the 
country ;  (6)  and  it  woidd  be  very  hard  to  oblige  a  plaintiff  in  error, 
who  may  live  at  a  great  distance  from  London,  to  come  to  Codrt  to 
enter  into  a  recognizance:  and  this  construction  may  in  some  cases 
give  the  defendant  in  error  a  better  security  than  he  could  have  had 
if  the  plaintiff  alone  were  to  become  bound. 

In  the  Ejlng^s  Bench,  the  practice  is  said  to  be,  for  the  plaintiff 
in  error,  or  his  bail,  to  enter  int«  a  recognizance,  of  double  the  im- 
proved rent,  or  yearly  value  of  the  jHremises,  and  single  amount  of 
the  costs,  (c) 

In  the  Common  Pleas,  the  clerk  of  the  errors  governs  himself,  m 
fixing  die  penalty  of  the  recognizance,  by  the  amount  of  the  rent  of 
t)ie  premises,  and  takes  the  recognizance  in  two  yeaiV  rebt  or 
profits  and  double  costs,  {d)  And  where  the  plidntiff  in  error  enters 
into  the  recognizance,  it  is  not  necessary  for  him,  in  that  Court,  \o 
give  the  defendant  in  error  notice  thereof ;  (e)  nor  can  Tie  be 
examined,  in  the  King^s  Bench,  as  to  his  sufficiency :  though,  when 
bail  in  error  is  put  in,  notice  thereof  should  it  seems  be  given,  and 
they  may  be  examined  as  in  other  cases,  (f) 

In  the  Exchequer,  {g)  the  bail  must  justify  in  double  the  im- 
proved annual  rent,  or  value  of  the  pren;iises  recovered.  But  "bail 
in  error  are  not  chargeable  for  the  m^sne  profits,  in  an  action  upkm 
the  recognizance,  until  they  have  been  ascertained  by  writ  of  in- 
quiry, pursuant  to  the  statute  16  <§•  17  Car,  2.  c.  8.  s.  3.  (A) 


(a)  Keene  d.  Byron  r.  Deardon,  S  East,  427.  1  Moore,  IIS.  S.  C. 

%99.  if)  Keene  d.  Bjtod  v.  Deardon,  8  EWt, 

(6)  Barnes,  78,  Cas.  Pr.  C.P.  152.  jpr.  299. 

^eg.  180.  S.  C.  {g)  R.  E.  33  Geo,  2.  in  Sca««  Man.  £x 

(c)  2  Tidd,  Pr.  1252.  Append.  217. 

(42)  Doe  d.  Webb  v.  Gonndiy,  7  Taunt.  (A)  Doe  ▼.  Reynolds,  1  Manle  Ac  Set  247. 

428.  1  Moore,  119-20.  S.  C.  and  see  Barnes,  and  sw  Cas.  temp.  Hardw.  374.  2  H,  Bbc. 

103.  286-7. 

{e)  Doe  d.  Webb  v.  Goundiy,  7  Taunt. 
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Of  the  Action  of  Ejectment  where  the  Possession  is  vacant : 
—  Where  a  Corporation  is  Lessor  of  the  Plaintiff: — and 
Where  the  Action  is  commenced  in  an  irferior  Court. 

In  the  case  of  a  vacant  possession,  when  the  premises  are  wholly 
deserted  by  the  tenant,  and  his  place  of  residence  is  unknown,. (a) 
and  the  case  is  not  provided  for  by  the  statute  4  Geo.  S.  o.  28.  (6)  the 
claimant,  if  he  mean  to  proceed  by  ejectment,  must  make  an  ac^yal 
entry,  and  seal  and  deliver  a  lease  on  the  premises,  in  person  or  by 
attorney ;  after  which  the  ejectment  is  brought  by  the  lessee  against 
th^  .person  who  ejects  him.  i 

It  should  be  observed,  however,  that  in  cases  of  this  nature  it  is 
not  always  necessary  that  the  claimant  should  proceed  hy^fectmeni; 
fo^  when  the  premises  are  wholly  unoccupied,  he  would,  it  §WQS, 
^  justi|ied  in .  entering  and  taking  possession  of  them,  without 
l^rin^ng  an  ejectment^  if  he  could  find  an  opportunity  of  doing  so, 
wijthout  using  force ;  for  which  purpose  it  might  be  proper,  if  there 
.is  likely  to  be  any  resistance,  to  call  in  the  aid  of  a  peace-officer^ 
and  if  an  action  of  trespass  were  afterwards  brought  against  him, 
he  might  justify  the  entry  under  his  title,  (c) 

It  should  also  be  observed,  that  an  ejectment  cannot  be  main- 
tained, as  on  a  vacant  possession,  when  there  is  any  thing  left  by 
the  tenant  on  the  premises. however  trifling;  as  beer  in  a  cellar, 
or  hay  in  a  bam.  And  in  the  case  of  ground,  on  which  there 
is  no  house  or  building,  if  it  be  known  where  the  tenant  lives, 
the  lessor  of  the  plaintiff  cannot  proceed  as  upon  a  vacant  pos$es- 
mon*(d) 

The  method  of  proceeding  by  ejectment,  on  a  wtcant  possemcm, 
is  as  follows. 

..  A  lease  for  years  bdng  previously  prepared,  and  a  power  <^ 
attorhey  executed,  when  necessary,  the  party  claiming  title,  or  his 
attorney,  must  enter  upon  the  premises  before  the  essoin  day  of  the 

(a)  2  Tidd,  Pr.  1201.  (d)  Savage  r.  Dent,  9  Str.  1064.  Bui.  Ni. 

(b)  Post,  653.  Pri.  97.  S.  C.  and  tee  Doe  d.  Lowe  v.  Roe, 
(r)  2  Tidd,  Pr.l20l.                                   «  Chit  Rep.  177. 
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tenii^  and  there  seal  and  ddiiver  the  lease  to  the  leasee,  who  is 
usually  some  friend  of  the  lessor,  ana  at  the  same  time  deliver  him 
the  possession :  but  it  is  a  rule  of  Court,  (a)  in  the  King's  Bendi 
and  Common  Pleas,  for  the  prevention  <^  maintenance  and  brocage, 
that  **  no  attorney  shall  be  lessee  in  ejectmodt.'"  The  lease  beii^ 
executed,  and  possession  delivered,  the  lessee  continues  on  the  [Mre- 
mises,  until  some  other  person  enters  thereon,  usually  by  agreanent 
bef(M*e-hand,  and  turns  him  out  of  possession ;  upon  which  the  copy 
of  a  declaration  in  ejectment,  which  has  been  previously  prepaied, 
is  delivered  on  the  premises  to  the  ejector,  founded  upon  the  demise 
contained  in  the  lease. 

The  declaration  is  similar  to  that  in  ordinary  cases,  except  diat 
the  parties  to  it  are  real,  and  not  fictitious  persons,  the  lessee  being 
made  plaintiff  on  the  demise  of  the  lessor,  and  the  ejector  defendant. 
And  in  lieu  of  the  ordinary  notice,  for  the  tenant  to  appear  and  be 
made  defendant,  instead  of  the  casual  ejector,  a  notice  is  subscribed 
to  the  declaration,  signed  by  the  plaintiff'^s  attorney,  and  addressed 
to  the  real  defendant,  informing  him,  that  unless  he  appear  in 
Court  on  the  Jirst  day,  or  within  the  first  four  days,  in  London 
or  Middlesewj  or,  in  any  other  county,  within  the  first  eigki 
days  of  the  next  term,  at  the  suit  of  the  plaintiff,  and  plead 
to  the  declaration,  judgment  will  be  entered  against  him  by  de- 
fault. (6) 

The  affidavit,  to  move  for  judgment  in  the  King'*s  Bench,  should 
state  the  entry  of  the  lessor  of  the  plaintiff,  and  his  sealing  a  lease 
on  the  premises,  the  entry  of  the  lessee,  and  ouster  by  the  de- 
fendant, with  the  delivery  to  the  latter  of  a  copy  of  the  declanu 
tion  in  ejectment :  and  affidavit  should  also  be  made  of  the  ex- 
ecution of  the  power  of  attorney,  if  the  entry  was  made  by  a  third 
person. 

The  rule  for  judgment  in  the  Court  of  King's  Bench,  is  absolote 
in  the  first  instance,  but  in  the  Common  Pleas,  a  motion  for  judg- 
ment is  unnecessary,  it  being  sufficient  in  that  Court  for  the  plaintiff 
to  give  a  rule  to  plead,  as  in  common  cases,  and  at  the  expiration 
of  the  time  for  pleading,  if  there  be  no  appearance  and  plea,  he 
signs  judgment  as  a  matter  of  course,  (c) 

(«)  R.  M .  1 65 1.  s.  1 .  K .  B.  and  C. P.  (/ )  '2  lidd'g  Pr.  ifOfi. 

(f)«Tidd'gPr.  1202. 
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When  the  service  of  the  declaration  is  perfect,  the  rule  for  judg- 
ment in  the  Eing'*s  Bench  is  absolute  in  the  first  instance,  (a) 

In  the  case  of  a  vacant  possession,  no  person  claiming  titl^  to  the 

premises  will  be  let  in  to  defend ;  but  he  that  can  first  seal  a  lease 

.thereon  must  obtain  possession,  and  any  other  person  claiming  title 

^hereto  may  eject  him  if  he  can :  and  by  the  course  of  the  Court, 

■  op  defence  can,  it  is  said,  be  made  in  this  case,  except  by  the 

.dpfendnnt  in  ejectment,  who  is  a  real  ejector.  (6) 

.    JE^feciment  by  a  Corporation.-^It  was  formerly  held,  that  when  a 

corporation  was  lessor  of  the  plaintiff,  they  should  execute  a  letter 

of  attorney  authorizing  some  person  to  enter  and  seal  a  lease  on  the 

]J^ld:  and  then  declare' upon  a  demise  by  deed;(c)   but  these 

^formalities  are  no  longer  necessary,  and  the  declaration  may  now  be 

^^.ftbe  common  form,  (d) 

,  j  3?be  demise  however  is  still  sometimes  stated  to  be  by  deed ;  but 
gfyM  immaterial  whether  it  be  so  or  not,  as,  notwithstanding  the 
jftnl^litfnt,  no  proof  of  the  deed  is  required,  (d) 
^^r  If  a  corporation  be  aggregate  of  many,  they  may  set  forth  the 
^^limisc  in  the  declaration  without  mentioning  the  Christian  names 
^(ff, those  who  compose  it;  but  if  the  corporation  be  sole,  the 
l^jame  of  baptism  must  be  inserted;   as  if  the  demise  be  by  a 

Proceedings  in  an  inferior  Court, — ^Where  the  proceedings  are  in 

fffk  inferior  Court,  the  plaintiff  must  proceed  by  actually  sealing  a 

.ka^  on  the  premises,  and  the  defendant  tries  the  title  in  the  name 

4}f,  the  casual  ejector,  to  save  expense :  for  inferior  Courts  are  not 

fpppetent  to  make  rules  to  confess  lease,  entry  and  ouster,  and  if 

t^y  were,  have  no  |x>wer  to  enforce  obedience  to  them.     It  seems, 

fUffsMdre^  that  if  the  defendant  in  an  inferior  Court  enter  into  a  rule 

to  ooDfess  lease,  &c.  and  the  cause  be  removed  by  habeas  corpu^ty 

,fnd  the  judge  of  the  inferior  Court  grant  on  attachment  against  the 

4f&lKlant  for  disobedience  to  the  rule,  the  superior  Court  will  grant 

-fifl  .attachment  against  the  judge  for  exceeding  his  authority,  and 

/gjbitructing  the  course  of  the  superior  Court.  (/) 

^ .  A  certiorari  however  lies  to  remove  an  ejectment  cause  front  an 

(•)  t  Tidd,  Pr.  HIS.  Wood,  1  Esp.  Rep.  199. 

(ft)  t  Tidd,  Pr.  IfOff.  (r)  C  arter  v.  Cromwell,  Sav.  1S8.  cited 

(c)  Gilb.  ^Mt.  SS.  ny**r,  86. 

(/)  FwAbj  d.  Major  of  Cantextmrj  ▼.  (/)  Run.  Iject.  150.  151.  159. 

T  T 


642  Of  the  Action  for  Mesne  Profits.     [Chap.  XIV. 

inferior  jurisdiction  into  the  Court  of  King^s  Bench,  and  it  need  not 
be  removed  by  habeas  corpus  cum  causa,  (a) 

If  an  habeas  corpus  be  brought  to  remove  a  cause  in  ejectment 
out  of  an  inferior  Court,  the  lands  lying  within  their  jurisdictioD, 
and  the  lessor  of  the  plaintiff  seal  a  lease  on  the  premises,  the  Courts 
above  will  grant  a  procedendo;  because  the  title  to  the  land  is  local, 
and  therefore  properly  within  the  jurisdiction  of  the  Court  below» 
where,  if  it  proceed  regularly,  it  will  not  be  prohibited ;  but  if  the 
lessor  have  not  sealed  a  lease  on  the  premises,  the  Courts  above  will 
not  grant  a  procedendo.  (6) 

So,  if  an  ejectment  be  commenced  in  an  inferior  Court,  and  an 
habeas  corpus  be  brought  to  remove  it,  and  the  plaintiff  in  ejectm^it 
declares  against  the  casual  ejector :  there  may  be  a  rule  to  confess 
lease,  &c.  as  if  he  had  originally  declared  in  the  Court  above,  and 
the  Court  will  not  grant  a  procedendo.  (6) 

If  the  land  lie  partly  within  the  cinque  ports,  and  partly  without^ 
the  defendant  cannot  plead  the  jurisdiction  of  the  cinque  ports, 
above ;  for  though  the  land  be  local,  yet  the  demise  is  transitcfy, 
and  triable  any  where :  and  therefore  though  the  plaintiff  may  lay 
his  action  for  that  which  lies  within  an  inferior  jurisdiction  in  the 
Court  below,  if  he  take  proper  measures  for  the  purpose,  yet  if  he 
will  proceed  in  a  superior  Court,  as  the  demise  is  transitory,  the 
defendant  cannot  stop  his  proceeding,  because  those  Courts  have 
competent  jurisdiction,  (h) 


Section  II.    Of  the  Action  for  Mesne  Profits. 

An  ejectment  being  a  feigned  action,  brought  against  a  nominal 
defendant,  and  generally  on  a  supposed  ouster,  is  not  a  piope^ 
action  for  mesne  profits,  the  action  for  which  is  wholly  dependant 
upon  facts ;  being  brought  against  the  real  tenant  for  pnollts  which 
he  has  actually  received.  In  the  one  case,  therefore,  the  damages 
are  merely  nominal ;  in  the  other,  they  are  such  as  the  plaintiff  has 
sustained  by  a  real  injury,  and  the  fiction  in  the  former,  does  not 
in   any  manner,  affect   the   latter,  (e)      The  verdict  in  ejectment 

(a)  Goodright  d.  Sadler  v.  Dring,  1  Barn.        (c)  Doe  d.  Shore  v.  Porter,  3.  Dumf.  fie 
&  Cres.  «53.  2  Bowl.  &  Rvl.  407.  S.  C.  East.  16. 

(6)  Run.  Eject.  150,  151,  152. 
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having,  in  fact,  established  the  right  of  the  plaintiff  from  the  time 
that  his  title  accrued,  the  defendant  is  a  trespasser,  and  the  plain- 
tiff is  intitled  to  recover  firom  him  damages  for  his  unjust  posses- 
sioD,  equal  to  the  value  of  the  lands  duiing  that  time,  (a) 

When  a  tenant,  however,  holds  over  after  the  expiration  of  the 
landlord's  notice  to  quit,  the  landlord  after  a  recovery  in  ejectment, 
may  waive  his  action  for  mesne  profits,  and  maintain  debt  upon  the 
Stat  4  Greo.  II.  c.  28,  against  the  tenant,  for  double  the  yearly 
Value  of  the  premises  during  the  time  the  tenant  so  holds  over :  for 
the  double  value  is  given  by  way  of  penalty,  and  not  as  rent.  (6) 

The  action  for  mesne  profits,  which  is  an  action  of  trespass  m  et 
amUs  is  therefore  consequential  to,  or  rather  resulting  from  the  re- 
covery in  ejectment,  and  may  be  brought  pending  a  writ  of  error 
in  ejectment,  and  the  plaintiff  may  proceed  to  ascertain  his  damages, 
and  to  sign  his  judgment ;  but  the  court  will  stay  execution  until 
the  writ  of  error  is  determined,  (c) 

In  this  action  the  defendant  may  be  held  to  bail  or  not,  at  the 
discretion  of  the  court  or  a  judge ;  (d)  and  when  an  order  for  bail 
is  made,  the  recognizance  is  usually  taken  in  two  years  value  of 
ihe  [MTmises,  but  this  is  also  discretionary,  (e)  And  if  the  plain- 
tiff has  recovered  different  lands  against  several  in  the  same  eject- 
ment, he  may  bring  several  actions  against  the  occupiers,  and  the 
court  cannot  compel  him  to  consolidate  them.(/) 

This  action  may  be  brought  by  the  lessor  of  the  plaintiff  in  his 
own  name,  or  in  the  name  of  the  nominal  lessee  against  the  tenant 
in  possession,  to  recover  the  value  of  profits  unjustly  received  by 
the  latter  in  consequence  of  the  ouster  complained  of  in  the  eject- 
ment. (^)  It  is  usually  brought  by  the  lessor  of  the  plaintiff 
in  his  own  name,  and  in  that  case,  on  proving  a  good  title  in 
himself,  and  an  actual  ouster  and  perception  of  profits  by  the 
dsAodant  antecedent  to  the  demise  and  ouster  in  ejectment,  he  will 
recover  damages  for  those  profits,  (A)  and,  if  so  brought,  the  courts 
w31  «iot  stay  the  proceedings   until   security  be  given   for  the 


(a)  5  BUe.  Com.  905.  (/)  Sttoey  ▼.  Sutton,  Cas.  temp,  Hardw. 

'  (ii)  "tioilDings  r.  Rowlinson,  3  Bur.  1603.  137. 

(e)  H«nu  T.  AUen,  Cm.  Pr.  C.  P.  46.  (jg)  Run.  Eject.  492. 

HMoKd  T.  EIHs,  le  Mod.  138.  (A)  Daoosta  r.  Atkins,  Ron.  Eject.  499. 

(d)  Hunt  ▼.Hudson,  Barnes  85.  (i)  Saj.  Costs.  126. 
(«)lSeU.Pr.  36. 
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If  the  action  be  brought  in  the  name  of  the  nominal  plaintiff^ 
the  court  on  application  will  stay  the  suit  till  security  be  given  for 
costs ;  but  will  not  permit  such  a  plaintiff  to  release  the  action  : 
his  release  therefore  has  been  set  aside  as  a  contempt  of  court,  (a) 

It  was  formerly  indeed  doubted,  whether  an  action  for  the  mesne 
profits  could  be  brought,  in  the  name  of  the  lessee  or  nominal 
plaintiff  in  ejectment,  after  judgment  by  default  against  the  casual 
ejector ;  but  it  is  now  settled,  that  there  is  no  distinction  between 
a  judgment  in  ejectment  upon  a  verdict,  and  a  judgment  by  de- 
fault  In  the  first  case,  the  right  of  the  plaintiff  is  tried  and  de- 
termined against  the  defendant,  in  the  latter  it  is  confessed.  (6) 

The  plaintiff  however  is  not  bound  to  claim  the  mesne  profits 
only  from  the  time  of  the  demise,  for  if  he  prove  his  title  to  have 
accrued  before  that  time,  and  prove  the  defendant  to  have  been 
longer  in  possession,  he  shall  recover  antecedent  profits,  (c)  But 
these  profits  are  seldom  an  object  of  litigation,  as  the  demise  and 
ouster  are  generally  laid  soon  after  the  time  when  the  lessor^s  title 
accrued,  (d) 

A  tenant  in  common  who  has  recovered  in  ejectment,  may  main- 
tain an  action  for  mesne  profits  against  his  companion,  (e)  A 
joint  action  for  mesne  profits  may  be  supported  by  several  lessors 
of  plaintiff  in  ejectment  after  recovery  therein,  although  there 
were  only  separate  demises  by  each.  (/) 

As  the  action  for  mesne  profits  is  an  action  of  trespass,  it  can- 
not be  maintained  against  executors  or  administrators,  for  the  pro- 
fits accruing  during  the  life  time  of  the  testator  or  intestate ;  nor 
will  a  Court  of  Equity  interfere  to  enforce  the  payment  of  them 
against  personal  representatives,  when  the  lessor  has  been  deprived 
of  his  legal  remedy  by  the  mere  accident  of  the  defendant's 
death,  (g) 

But,  where  the  lessor  was  delayed  from  recovering  in  ejectment 

(a)  1  Salk.  260,  per  Holt.  Ch.  J.     But  (6)  Aslin  v.  Packer,  4  Bur.  665.  Jeffries 

as  was  observed  by  Lawrence,  J.  in  the  v.  Dyson,  2  Sir.  960.  Run.  Eject.  493. 

case  of  Banerman  v.  Radenius,  7  Dumf.  (c)  Bui.  Ni.  Pri.  87. 

&  East.  670,  Lord  Holt,  did  not  say  that  (d)  Run.  Eject.  492. 

the  release  would  not  defeat  the  action:  («)  Goodtitle  v.  Tombs,  3   Wils.    121, 

tliis  therefbre  appears  to  be  the  most  that  Cutting  v.  Derby,  2  Blac.  Rep.  1077. 

a  court  of  law  can  do,  in  cases  of  this  {J)  Chamier   and    another  v.  LUngow, 

kind :    and  see  Payne  v.  Rogers,  Doug.  5  Maul,  and  Sel.  64.    2  Chit.   Rep.  410. 

407.  1  B.  8.  and  Pul.  118.  (a.)  f  Tidd's  Pr.  S.  C. 

r^.'iri.  ij:)  Pultcnev  v.  Warren,  6  Ves.  73. 
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by  a  rule  of  the  court  of  law,  and  by  an  injunction  at  the  instance 
of  the  defendant,  who  ultimately  failed  both  at  law  and  in  equity, 
the  court  decreed  an  account  of  the  mesne  profits  against  the  de- 
fendants executors,  (a) 

It  seems  that  a  tenant,  whose  under  tenant  retains  the  possession 
alter  his  (the  tenant'*s)  term  is  expired,  is  not  liable  for  the  mesne 
profits,  as  the  action  must  be  brought  against  the  person  in  actual 
possession  and  trespassing.  (6) 

But  any  one  in  possession  of  the  premises  after  a  recovery  of 
tllem  by  action  of  ejectment  is  a  trespasser,  and  as  such  liable  to 
damages,  and  he  cannot  awer  himself  under  the  licence  of  the  de- 
fendant in  ejectment,  for  no  man  can  licence  another  to  do  an  illegal 
act.  In  a  case  where  SelUm^  Serj.  moved  for  a  new  trial,  it  ap- 
peared that  the  plaintiff  by  an  action  of  ejectment  had  evicted  one 
Mitchel  (who  had  been  a  teniant  of  his  under  an  agreement  for  a 
lease)  and  had  since  brought  an  action  against  the  present  defendant, 
in  which  he  had  declared  first  in  trespass  quare  clausum  fregit^  and 
in'  another  count  for  money  had  and  received,  being  in  fact  for  the 
mesne  profits.  Sello7i  for  the  present  defendant  contended,  that 
his  client  being  in  possession  merely  as  the  agent  of  Mitchell  who 
was  in  prison,  was  not  liable  to  any  action  of  trespass,  nor  for 
the  mesne  profits,  Mitchel  himself  being  the  only  party  to  be  looked 
to.  But  Lord  Kenyan  observed,  that  the  plaintiff  having  recovered 
in  ejectment  against  his  tenant,  any  other  party  in  possession  was 
liaUe  to  be  deemed  k  trespasser,  and  that,  in  an  action  of  trespass, 
damages  ought  to  be  given,  though  not  amounting  quite  to  tlie 
liaesne  profits.     Rule  refused,  (c) 

'''The  venue  is  local,  and  the  declaration  must  expressly  state  the 
several  parcels  of  land,  &c.  from  which  the  profits  arose,  or  the 
defendant  may  plead  the  common  bar.  (d)  It  should  also  state  the 
l6l^  when  the  defendant  broke  and  entered  the  messuage,  &c.  and 
^^ftted  the  plaintiff  from  the  occupation  of  it ;  and  a  declaration 
vhidh  states  only  that  the  defendant  ^^kept  and  continued  the 
plaintiff  so  ejected  for  a  long  space  of  time,  without  stating  how 
f^Hffy  18  ill  on  special  demurrer ;  but  the  defect  is  cured  by  the 
operation  of  the  stat.  4  Ann,  c.  16.  after  judgment  by  default,  and 

4 

(tt)  Pulteney  v.  Warren,  6  Ve».  73-  (r)   Girdlestone  v.  Porter,  K.  15.  M,  T. 

(6)  BumQ  V.  Richardson,  4  Taunt.  7^,    39  Geo.  3.  JVISS. 
per  Mansfield,  Ch.  J.  (d)  2  Cromp.  Pr.  223. 
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a  writ  of  enquiry  of  damages  executed,  ao  that  no  objecrtioD  can 
be  taken  in  arrest  of  final  judgment  for  such  defect  in  form.(o) 

In  the  statement  of  the  damages  in  the  declaration  the  costs  of 
the  ejectment  may  be  included,  whether  the  judgment  be  against 
the  casual  ejector,  or  against  the  tenant  or  landlord ;  and  when  the 
judgment  is  against  the  casual  ejector  for  want  of  an  appearance, 
the  costs  are  invariably  included  in  the  statement  of  the  da- 
mages, (6)  and  indeed  the  lessor  of  the  plaintiff  has  no  other  re- 
medy in  that  case  for  them,  (c) 

The  general  issue  is  not  guilty ;  and  if  the  plaintiff  claim  profits 
for  more  than  m  years,  the  defendant  should  plead  the  Statute  of 
Limitations^  to  prevent  his  recovering  any  damages  for  the  pn^ts 
taken  previous  to  that  time,  (d) 

In  treBpaas  for  mesne  profits,  upon  a  plea  of  the  general  issue, 
evidence  is  not  admissible  that  the  plaintiff  had  accepted  the  rent 
of  the  premises  for  the  time  in  dispute,  and  had  agreed  to  waive 
the  costs  of  the  ejectment,  (e) 

Bankruptcy  is  no  plea  in  bar  to  an  action  for  mesne  profits ;  for 
the  damages  occasioned  by  the  tort  are  uncertain.  (/) 

So  also  a  plea  of  a  discharge  under  the  Insolvent  Debtor^s  Act 
is  no  bar  to  an  action  for  mesne  profits,  even  though  accruing  be* 
fore  the  discharge,  (g) 

In  this  action  the  defendant  cannot  pay  money  into  court,  for 
the  action  is  for  a  tortious  occupation  from  the  time  he  had  notice 
of  the  title  of  the  lessor  of  the  plaintiff.  (A) 

If  the  action  is  brought  against  the  tenant  in  possession  after 
judgment  in  ejectment,  the  title  of  the  plaintiff,  or  his  lessor,  sub- 
sequent to  the  day  of  the  demise  in  the  declaration,  cannot  be  dis- 
puted; and  therefore,  whether  the  action  be  brought  in  the  name  of 
the  nominal  plaintiff  in  ejectment,  or  in  that  of  his  lessor,  this  fact, 
and  that  of  the  plaintifl^s  possession,  are  sufficiently  established  by 
proof  of  examined  copies  of  the  judgment  in  ejectment,  of  the  writ 
of  possession,  and  of  the  sheriffs  return  thereon  ;(t)  but  if  the 
plaintiff  has  been  let  into  possession  of  the  premises  by  the  de- 

(a)  Higgins  v.  Highfield,  13  East,  407.  (J)  Goodtide  v.  North,  Doug.  584 . 

(6)  Bul.Ni.  Pri.  88.  (^)  Lloyd  v.Peele,  3  Bam.  &  Aid.  407. 

(c)  Ad.  Eject.  337.  2  Chit.    Rep.  222,   S.  C.  Moggridg©  v. 

(jd)  Peake's    Ivid,  351.     Goodtitle    v.  Davis,  Wightw.  16. 
Tombs,  3  Wils.  121.  {h)  Holdfast  v.  Morris,  2  Wils.  115. 

(f)  Doe  d.  Hill  v.  Leo,  4  Taunt.  459.  (^i)  Peake's  Evid.  349. 
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fendant,  an  examined  copy  of  the  judgment  in  ejectment  only  will 
be  sufficient,  (a) 

In  addition  to  this  evidence,  the  plaintiff  must  prove  the  length 
of  time  that  the  defendant  has  been  in  possession  of  the  premises, 
the  annual  value,  or  value  of  the  crops  taken  from  it,  and  the  costs 
€f  the  ejectment,  in  case  they  are  sought  to  be  recovered.  (6) 

He  may  also,  when  such  fact  is  specially  alleged  in  the  declara- 
tion, give  evidence  of  any  injury  done  to  the  premises,  in  conse- 
quence of  the  misconduct  of  the  defendant  after  the  expiration  of 
the  tenancy. 

But  where  in  an  action  for  mesne  profits  for  one  year,  the  decla- 
ntion  contained  other  counts  for  destroying  fences,  to  which  a 
justification  was  pleaded,  and  upon  a  new  assignment,  the  general 
issue.  An  examined  copy  of  the  judgment  in  ejectment  was  proved. 
The  trespass,  in  respect  to  the  fences,  was  also  proved  ;*  but  the 
judge,  who  tried  the  cause,  being  of  opinion,  that  as  it  was  com- 
mitted while  the  defendant  was  in  possession  as  tenant,  the  action 
was  misconceived  for  that  part,  the  jury  by  his  direction  gave  no 
damages  in  respect  thereof.  A  rule  for  a  new  trial  was  obtained  on 
the  ground  of  the  trespass  having  been  committed  after  the  defend- 
ant had  ceased  to  be  tenant  to  the  plaintiff,  and  after  the  recovery 
in  ejectment ;  but  that  not  appearing  to  be  the  fact,  from  the  re- 
port, as  it  was  read  from  the  judge^s  note,  the  rule  for  a  new  trial 
was  discharged,  (e) 

If  the  plaintiff  seek  to  recover  profits  accrued  before  the  time  of 
the  demise  laid  in  the  declaration,  he  must,  in  addition  to  the 
Ibtmer  evidence,  prove  his  title ;  which  the  defendant  will  be  at 
liberty  to  controvert,  {d)  which,  as  before  observed,  he  cannot  do, 
in  case  the  plaintiff  do  not  go  for  more  time  than  is  contained  in  the 
demise;  because,  being  tenant  in  possession,  he  must  have  been 
served  with  the  declaration,  and  therefore  the  record  is  against  him 
conclusive  evidence  of  the  title ;  but  against  a  precedent  occupier 
the  record  is  no  evidence,  and  therefore  against  such  an  one  it  is 
necessary  for  the  plaintiff  to  prove  his  title,  and  also  to  prove  an 
actual  entry,  for  trespass  being  a  possessory  action,  cannot  be  main- 
tained without  it.  {e) 

(a)  Calvert  v.  Horafall,  4  Esp.  Rep.  67,        {(C)  Dacosta  v.  Atkins,  Bui.  Ni.  Pri.  87. 
(6)  Peake's  £vid.  350.  \e)  Ibid,  (a) 

(c)  M.  T.  41.  Geo.  3,   T.'s  iMSS. 
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Yet  as  to  actual  entry,  it  may  admit  of  doubt  what  proof  is 
sufficient.  It  has  been  said  that  the  plaintiff  is  entitled  to  recover 
the  mesne  profits  only  from  the  time  he  can  prove  himself  to  have 
been  in  possession ;  and  that  therefore  if  a  man  make  his  will  and 
die,  the  devisee  Mrill  not  be  entitled  to  the  profits  till  he  has  made 
an  actual  entry :  for  that  none  can  have  an  action  for  mesne  profits, 
unless  in  case  of  actual  entry  and  possession,  (a)  Others  have 
hcddoi,  (6)  that  when  once  he  has  made  an  actual  entry,  that  will 
have  relation  to  the  time  his  title  accrued,  so  as  to  entitle  him  to 
recover  the  mesne  profits  from  that  time ;  and  they  say,  that  if  the 
law  were  not  so,  the  Courts  would  never  have  suffered  plaintiffs  in 
ejectments  to  lay  their  demises  back  in  the  manner  they  now  do, 
and  by  that  means  entitle  themselves  to  recover  profits,  to  which 
they  would  not  otherwise  be  entitled  besides,  the  Court  will  intend 
every  thing  possible  against  the  defendant  (c) 

A  recovery  in  ejectment  against  the  wife  cannot  be  given  in  evi- 
dence against  the  husband  and  wife  for  mesne  profits :  for  in  such 
case  there  is  no  evidence  of  the  trespass,  but  the  judgment  in  eject- 
ment; and  the  wife^s  confession  of  a  trespass  committed  by  her 
cannot  be  given  in  evidence  to  affect  the  husband  in  an  action  in 
which  he  is  liable  for  the  damages  and  costs,  {d) 

Where  premises  are  in  the  possession  of  a  tenant,  and  there  is  a 
judgment  in  ejectment  against  the  casual  ejector,  in  an  action  for 
mesne  profits  and  costs  of  ejectment  against  the  landlord,  the 
judgment  in  ejectment  is  no  evidence  against  him  without  proof 
that  he  had  notice  of  the  ejectment,  so  that  he  might  have  come 
in  to  defend  it;  but  a  subsequent  promise  by  him  to  pay  the 
rent  and  costs  amounts  to  an  admission  that  he  is  liable  to  the 
action,  (e) 

In  an  action  for  mesne  profits  the  judgment  in  ejectment  is  con- 
clusive of  the  plaintiff's  right  to  the  premises  from  the  day  of  the 
demise  laid  in  the  declaration  in  ejectment,  but  is  no  proof  of  the 
defendant's  possession  at  that  time.  The  consent  rule  admits  the 
possession  at  the  time  of  the  service  of  the  declaration  in  ejectment ; 
but  if  the  plaintiff  intends  to  go  for  mesne  profits  antecedent  to 

(a)  Metcalfe    v.    Harvey,    1   Ves.    248.  Metcalfe  v.  Harvev,  1  \'es.  249. 

Bui,  Ni.  Pri.  8B.  i^d)  Dunn  v.  White.  7  Durnf.   ^:   East, 

(/')  Trevillinn  v.  Andrew,  6  Mod.  584.  112- 

((•)  Goodtitlo    V.  Tombs,   3  Wils.    121.  (r)  Hunter  v.  Britts,  3  Campb.  4.V>. 
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that  time,  he  must  give  distinct  evidence  of  the  defendant's  posses- 
sion, (a) 

Touching  the  quantum  of  damages  given  by  the  jury  in  this 
action,  they  are  not  to  be  bound  by  the  amount  of  the  rent,  but  may 
give  eoitra  damages :  indeed,  four  times  the  value  of  the  profits  have 
been  known  to  be  given;  (6)  and  after  judgment  by  default,  in 
ejectment,  the  costs  of  the  ejectment,  as  before  observed,  may  be 
recovered,  (c)  and  are  generally  included  in  the  damages.  But 
where  the  ejectment  is  defended,  and  taxed  costs  are  paid,  the  extra 
costs  cannot  be  so  recovered,  (rf) 

In  an  action  for  mesne  profits,  the  plaintiff*  may  recover, 
by  way  of  damages,  costs  incurred  by  him  in  a  Court  of  Error, 
in  reversing  a  judgment  in  ejectment  obtained  by  the  defend- 
ant, (e) 

Where  after  a  recovery  in  ejectment,  and  before  an  action  of 
trespass  for  mesne  profits,  the  defendant  became  a  bankrupt,  and 
the  jury  did  not  include  the  costs  of  the  ejectment,  in  their  verdict 
in  executing  a  writ  of  enquiry  in  the  action  for  the  mesne  profits, 
the  Court  refused  to  set  aside  the  inquisition,  because  the  plaintiff* 
might  have  proved  the  costs  as  a  debt  under  the  defendants  com- 
mission of  bankrupt.  (/ ) 

If  the  plaintiff^  recover  less  than  forty  shillings,  and  the  judge  do 
not  certify  that  the  title  came  in  question,  the  plaintiff*  is  entitled  to 
no  more  costs  than  damages,  {g) 

If  the  defendant  bring  a  writ  of  error  on  the  verdict  against  him 
in  ejectment,  and  enter  into  a  recognizance  pursuant  to  the  statute 
16  and  17  Car.  2.  c.  8.  8.  3.  to  pay  costs,  the  plaintiff*  on  judg- 
ment in  his  favour  on  the  writ  of  error,  need  not  bring  a  scire  facias 
or  action  of  debt  on  the  recognizance,  but  may  sue  out  an  elegit  or 
writ  of  enquiry  to  recover  the  mesne  profits  since  the  first  judgment 
in  ejectment  (A)  But  bail  in  error  are  not  chargeable  for  the 
Vt^sne  profits,  in  an  action  upon  the  recognizance,  until  they  have 


(a)  Dodwell  v.  Gibbs,  2  C.  &  P.  615.  (e)  Nowell  v.  Roake,  7  Barn.  &  Cres. 

(6)  Gooddtle  v.  Tombs.  3  Wils.  121.  404.  1  Maer.  &  Ryl.470.  S.  C. 

(r)  Doe  d.  HiU.  v.  L€«,  4  Taunt.  459.  (J)  Gulliver  v.  Drinkwnter,  2  Durnf.  & 

{d)  Doe  ▼.  Davis,   1  Esp.  Rep.  358.  East,  261. 

Gulliver  v.  Drinkwater,  2  Durnf,  &  East,  {g)  Doe  v.  Davis,  1  Esp.  Rep.  358.    6 

261.      Brooke   v.  Bridges  and  others.  7  Durnf.  &  East,  593.  S.  C. 

lioore,  471.  {h)  Short  v.  Heath,  2  Cromp.  Pr.  225. 
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which  the  possessor  is  put — ^But  where  the  suit  begins  in  Chancery 
for  relief  touching  pretended  incumbrances  on  the  title  of  lands, 
and  that  Court  has  ordered  the  defendant  to  pursue  an  ejectment  at 
law,  there  after  one  or  two  ejectments  tried,  and  the  right  settled  to 
the  satisfaction  of  the  Court,  the  Court  has  ordered  a  perpetual 
injunction  against  the  defendant,  because  there  the  suit  is  first  at- 
tached in  that  Court,  and  never  began  at  law ;  (a)  and  such 
precedent  incumbrances  appearing  to  be  fraudulent,  and  inequiti^le 
against  the  possession,  it  is  within  the  compass  of  the  Court  to 
relieve  against  it.  (6)  And  in  one  case,  where  upon  a  most  vex- 
atious prosecution  of  ejectments,  the  Court  of  Chancery  refused  to 
grant  a  perpetual  injunction,  upon  an  appeal  to  the  House  of  Lords, 
the  injunction  was  allowed,  (c) 

As  the  costs  of  the  ejectment  are  deemed  the  recompence  as  above 
stated,  (though  in  truth  but  a  poor  one,)  the  Court  will  not  sufier 
either  the  plaintiff  to  bring  a  new  ejectment,  or  the  defendant  to 
bring  an  ejectment  against  the  successful  plaintiff,  until  the  costs  of 
the  former  action  are  paid. — The  Courts  now  consider  a  fom^er 
ejectment  in  another  Court,  as  one  in  the  same  Court,  and  will  stay 
proceedings  in  a  second  till  the  costs  of  the  former  are  paid,  (d) 

Though  the  Courts  will  in  general  stay  the  proceedings  in  a  se- 
cond ejectment,  upon  the  same  title,  until  the  costs  of  the  first  .are 
paid ;  still,  it  seems,  that  if  the  verdict  in  the  first  was  obtained  by 
fraud  and  perjury,  the  Court  will  not  restrain  the  J)arty  from  pro- 
ceeding until  the  costs  are  paid,  {e) 

When  the  plaintiff  succeeds  in  an  ejectment,  the  defendant  can- 
not bring  a  new  ejectment  against  him,  until  he  has  delivered  up 
possession,  or  the  tenants  in  possession  have  attorned  :  and,  it  should 
seem,  till  he  has  also  paid  the  costs  of  the  former  action.  (/) 

The  Court  will  not  give  the  plaintiff  leave  to  discontinue  after  a 
special  verdict  has  been  had,  in  order  to  adduce  fresh  proof  in  con- 
tradiction to  the  verdict,  {g) 

(ft)  2  Sell.  Pract.  «30.  (d)  2  Sell.  Pract.  231. 

{b)  Leighton  v,  JLeighton,  1  Stra.  404.  (e)  Doe  d.  Ilees  v.  Thonms,  4  Dowl.  Cic; 

1   P.  Wms.  671.  S.  C.  Barefoot  v.  Fry,  Ryl.  145. 

liimb.  158.  (/)  Fenwick  v.  Grosvenor,  1  Salk.  2M, 

i(f)  Karlof  Bath  v.  Sherwin,  Uro.  Ca*.  259. 

Pad-  270.  (^)  Roo  d.  Grav  v.  Gray,  2  Bl.  R.  815. 

-1^'  .'  •  ■       ■■ 
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Section  IV.     Of  the  Action  of  Ejectment  upon  the  Statute 

4  G.  2.  c.  28.  8.  2. 

Br  the  common  law  an  actual  entry,  by  tlie  person  claiming  title 
to  lands  and  tenements,  was  necessary  to  be  made  in  order  to  sup- 
port an  action  of  ejectment ;  but  in  the  case  of  a  lease,  the  landlord 
could  not  enter  and  take  the  actual  possession  until  the  lease  was 
expired:  it  therefore  became  usual  to  insert  a  proviso,  that 
in  case  the  rent  of  the  demised  premises  was  behind  and  un- 
paid at  a  certain  time,  the  lessor  should  have  a  right  to  re-enter. 
In  parol  demises,  however,  from  year  to  year,  the  landlord  could 
not  have  the  benefit  of  such  a  proviso ;  and  when  the  right  of  re- 
entry subsisted,  great  inconvenience  frequently  happened  to  lessors 
or  landlords  in  cases  of  re-entry  for  non-payment  of  rent,  by  reason 
c^  the  many  niceties  that  attended  such  re-entries  at  common  law ; 
and  even  when  a  legal  re-entry  was  made,  the  landlord  or  lessor  was 
put  to  the  expense  and  delay  of  recovering  in  ejectment  before  he 
could  obtain  the  actual  possession  of  the  demised  premises. — It  is 
therefore  enacted. 

By  the  4th  Geo,  2.  e.  9&,  s.  2.  ^'  That  in  all  cases  between  land- 
lord and  tenant,  as  often  as  it  shall  happen  that  one  half  year'^s  rent 
shall  be  in  arrear,  and  the  landlord  or  lessor  to  whom  the  same  is 
due,  hath  right  by  law  to  re-enter  for  the  non-payment  thereof; 
such  landlord  or  lessor  shall  and  may,  without  any  formal  demand 
or  re-entry,  serve  a  declaration  in  ejectment  for  the  recovery  of  the 
demised  premises ;  or  in  case  the  same  cannot  be  legally  served,  or 
no  tenant  be  in  actual  possession  of  the  premises,  may  then  affix 
the  same  upon  the  door  of  any  demised  messuage ;  or  in  case  such 
gectment  shall  not  be  for  the  recovery  of  any  messuage,  then  upon 
some  notorious  place  of  the  lands,  tenements,  or  hereditaments, 
comprised  in  such  declaration  in  ejectment,  and  such  affixing  shall 
be  deaned  legal  service  thereof;  which  service  or  affixing  such  de- 
cburaticHi  in  ejectment  shall  stand  in  the  place  and  stead  of  a  demand 
and  re-entry;  and  in  case  of  judgment  against  the  casual  ejector,  or 
nonsuit,  for  not  confessing  a  lease,  entry,  and  ouster,  it  shall  be 
made  appear  to  the  Court,  where  the  said  suit  is  depending,  by  affi- 
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davit,  or  be  proved  upon  the  trial,  in  case  the  defendant  appears, 
that  half  a  year'^s  rent  was  due  befcM'e  the  said  declaration  was  serv- 
ed ;  and  that  no  sufficient  distress  was  to  be  found  on  the  demised 
premises  countervailing  the  arrears  then  due,  and  that  the  lessor  or 
lessors  in  ejectment  had  power  to  re-enter,  in  every  such  case,  the 
lessor  or  lessors  in  ejectment  shall  recover  judgment  and  execution 
in  the  same  manner  as  if  the  rent  in  arrear  had  been  legally  de- 
manded and  a  re-entry  made ;  and  in  case  the  lessee  or  lessees,  bis, 
her,  or  their  assignee  or  assignees  or  other  person  or  persons  claim- 
ing  or  deriving  under  the  said  lease,  shall  permit  and  suffer  judg- 
ment to  be  had  and  recovered  on  such  ejectment  and  execution  to 
be  executed  thereon  without  paying  the  rent  and  arrears,  together 
with  fiill  costs,  and  without  filing  any  bill  or  bills  for  relief  in  equity 
within  six  calendar  months  after  such  execution  executed ;  then  and 
in  such  case,  such  lessee,  or  lessees,  his,  her,  or  their  assignee  or  as- 
rignees  and  all  other  persons  claiming  and  deriving  under  the  said 
lease,  shall  be  barred  and  foreclosed  from  all  relief  or  remedy  in  law 
or  equity,  other  than  by  writ  of  error,  for  reversal  of  such  judgment 
in  case  the  same  shall  be  erroneous ;  and  the  said  landlord  or  lessor 
shall  from  thenceforth  hold  the  said  demised  premises  discharged 
from  such  lease,  and  if  on  such  ejectment,  verdict  shall  pass  for  the 
defendant,  or  the  plaintiff  shall  be  nonsuited  therein,  except  for  the 
defendant'*s  not  confessing,  lease,  entry,  and  ouster,  then  in  every 
such  case,  such  defendant  or  defendants  shall  have  and  recover  his, 
her,  and  their  full  costs.'*' 

Proviso  as  to  Mortgagees. — "  Provided  always,  that  nothing 
herein  contained  shall  extend  to  bar  the  right  of  any  mortgagee  or 
mortgagees  of  such  lease,  or  any  part  thereof,  who  shall  not  be  in 
possession,  so  as  such  mortgagee  or  mortgagees  shall  and  do,  Within 
six  calendar  months  after  such  judgment  obtained  and  exc^utibn 
executed,  pay  all  rent  in  arrear,  and  all  costs  and  damages  snstaift^ 
ed  by  such  lessor,  person  or  persons  intitled  to  the  remainder  or  rt^ 
version  as  aforesaid,  and  perform  all  the  covenants  and  agreements 
which  on  the  part  and  behalf  of  the  first  lessee  or  lessees  are  and 
ought  to  be  performed/'' 

Of  Proceedings  in  Equity, — By  sect.  3.  '*  In  case  the  said  lesj^ee? 
or  lessees,  his,  her,  or  their  assignee  or  assignees,  or  other  person  <»* 
persons  claiming  any  right,  title,  or  interest,  in  law  ttr  equity,  V)f, 
in^  or  to  the  said  lease,  shall,  within  the  time  aforesaid,  file'  one  or 
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more  bill  or  bills,  for  relief  in  any  Court  of  equity,  such  person  or 
persons  shall  not  have  or  continue  any  injunction  against  the  pro* 
ceeding  at  law  on  such  ejectment,  unless  he,  she,  or  they  do  or  shall 
within  forty  days  next  after  a  full  and  perfect  answer  shall  be  filed 
by  the  lessor  or  lessors  of  the  plaintiff  in  such  ejectment,  bring  into 
Court,  and  lodge  with  the  proper  officer,  such  sum  of  money,  and 
sums  of  money  as  the  lessor  or  lessors  of  the  plaintiff  in  the  said 
ejectment  shall,  in  his,  her,  or  their  answer,  swear  to  be  due  and  in 
arrear,  over  and  above  all  just  allowances,  and  also  the  costs  taxed 
in  the  said  suit;  there  to  remain  till  the  hearing  of  the  said  cause, 
or  to  be  paid  out  to  the  lessor  or  landlord,  on  good  security,  sub- 
ject to  the  decree  of  the  Court ;  and  in  case  such  bill  or  bills  shall 
be  filed  within  the  time  aforesaid,  and  after  execution  is  executet:, 
the  lessor  or  lessors  of  the  plaintiff  shall  be  accountable  only  for  so 
much,  and  no  more,  as  he,  she,  or  they  shall  really  and  honA  Jide^ 
without  fraud,  deceit,  or  wilful  neglect,  make  of  the  demised  pre- 
mises, from  the  time  of  his,  her,  or  their  entering  into  the  actual 
possession  thereof;  and  if  what  shall  be  so  made  by  the  lessor 
or  lessors  of  the  plaintiff,  happen  to  be  less  than  the  rent  reserved 
on  the  said  lease,  then  the  said  lessee  or  lessees,  his,  her,  or  their  as- 
ngnee  or  assignees,  before  he,  she,  or  they  shall  be  restored  to  his, 
her,  or  their  possession  or  possessions,  shall  pay  such  lessor  or  les- 
sorsy  landlord  or  landlords,  what  the  money  so  by  them  made  fell 
short  of  the  reserved  rent,  for  the  time  such  lessor  or  lessors  of  tlie 
plaintiff,  landlord  or  landlords,  held  the  said  lands.^ 

Sect  4.  *^  Provided  that  if  the  tenant  or  tenants,  his,  her,  or  their 
assignee  or  assignees,  shall  at  any  time  before  the  trial  in  such  eject* 
l||ent»  pay  or  tender  to  the  lessor  or  landlord,  his  executors  or  ad* 
ministrators,  or  his,  her,  or  their  attorney  in  that  cause,  or  pay 
into  the  Court  where  the  same  cause  is  depending,  all  the  rent  and 
aaMurSy  together  with  the  costs ;  then  all  further  proceedings  on  tlie 
said  qectment  shall  cease  and  be  discontinued ;  and  if  such  lessee^ 
art  lessees,  his,  her,  or  their  executors,  administrators,  or  assigns, 
sbaUf  upon  such  hill  filed  as  aforesaid,  be  relieved  in  equity,  he, 
she,  and  they  shall  have,  hold,  and  enjoy  the  demised  lands  ac- 
ceding to  the  lease  thereof  made,  without  any  new  lease  to  be 
tJbereof  made  to  him,  her,  or  them."" 

I  IfUflfd  of  the  Statute, — The  statute  relates  to  ejectment  for  non* 
payment  of  rent»  only  where  the  landlord  has  a  right  to  re-enter.— 
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The  true  end  and  professed  intention  of  the  Act  of  Parliament  is  to 
take  off  from  the  landlord  the  inconvenience  of  liis  connniiiw 
always  liable  to  an  uncertainty  of  possession  from  its  remaining  in 
the  power  of  the  tenant  to  offer  him  a  compensation  at  any  tijne, 
in  order  to  found  an  application  for  relief  in  equity;  and  to 
limit  and  confine  the  tenant  to  six  calendar  months  after  execu- 
tion executed  for  his  doing  this :  or  else  that  the  landlorcT  should 
from  thenceforth  hold  the  demised  premises  discharged  £rom  the 

lease,  (a) 

■  t. 

An  under-tenant  of  premises  comprised  in  an  ejectment  (for  iion- 
payment  of  rent)  brought  by  the  first  lessor,  is  not  barred  frook  re. 
lief,  if  he  file  a  bill  in  equity  against  such  lessor  within  six  months 
after  execution  had,  and  within  that  time  deposits  in  such  Court  the 
whole  arrear  of  rent  ascertained  to  be  due  to  the  lessor.  (6)  Ana  in 
such  case  it  is  not  necessary  that  any  new  lease  should  be  executed  )>y 

the  first  lessor,  (c) 

ii  • 

In  ejectment  to  recover  premises  forfeited  for  nonpayment  of 
rent,  a  difference  between  the  amount  of  rent  proved  to  be  due, 
and  the  amount  demanded  in  the  lessor  of  the  plaintiff^s  particulacrl 
is  not  material,  (d)  .      ' 

This  statute  is  not  confined  to  cases  of  ejectment  brought  after 
half  a  yearns  rent  due,  where  no  sufficient  distress  was  to  be  founa 
on  the  premises,  {e)  And  where  the  ejectment  was  brought  pn  a 
clause  of  re-entry  in  a  lease  for  not  repairing,  as  well  as  for  rent  in 
arrear,  under  the  statute,  it  was  argued,  on  a  motion  to  stay  pro^ 
ceedings  upon  payment  of  the  rent,  that  the  case  was  not  within 
the  act,  because  it  was  not  an  ejectment  founded  singly  on  the 
nonpayment  of  rent ;  but  the  Court  notwithstanding  made  the 
rule  absolute,  with  liberty  for  the  lessor  to  proceed  on  any  other 
title.  (/) 

It  also  seems,  that  after  judgment  against  the  casual  ejector,  and 
before  any  writ  of  possessicm  executed,  the  courts  will  stay  the 
proceedings  on  payment  of  the  rent  and  costs :  (^)  which  rent  can 
only  be  calculated  to  the  last  rent-day,  not  to  the  day  of  com- 

(a)  Doe  d.  Hitgbins  r.  Lewis,  1  Burr.     3.  10Moore,«5«.  8.C. 

614-619.  {e)  Hoe  d.  West  v.  Davig.  7  Eaat.  36S^ 

(b)  Bemey  ▼.  Moore,  f  Ridg. P.  C.  310.        (j)  See  Roe  d.  West  ▼.  DsyU.  f  £Mt. 

(c)  Id.  IWd.  36.S. 

<(/)  Tennj  d.  Gibbs  v.  Moody,  3  Ding.        {g)  Goodtitle  v.  Hold&st,  S  Str.  900. 
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puting :  (a)  and  the  mortgagee  of  a  lease  has  the  same  right  to  relief 
against  an  ejectment  for  non-payment  of  rent,  and  upon  the  same 
terms,  as  the  lessee,  against  whom  the  recovery  is  had.  (6) 

But  the  Court  will  not,  after  trial,  stay  the  proceedings,  on 
payment  of  the  rent,  &c. ;  the  statute  only  warranting  such  appli- 
catkm  before  trial,  {c) 

Where  a  tender  of  the  rent  had  been  made  before  the  ejectment 
delivered,  the  Court  of  Common  Pleas  set  aside  the  proceedings 
with  costs,  (ef)  But  in  that  Court,  if  a  party  obtaining  a  rule  do 
not  choose  to  proceed  on  it,  the  other  party  cannot  compel  him.  {e) 

The  proceedings  may  be  staid,  either  by  moving  the  Court,  or 
in  racation  time  by  summons.  (/) 

Courts  of  law  always  lean  against  forfeitures,  as  Courts  of  equity 
reUere  against  them  :  therefore,  whenever  a  landlord  means  to  take 
advantage  of  any  breach  of  covenant  so  as  that  it  should  operate  as 
a  forfeiture  of  the  lease,  he  must  take  care  not  to  do  any  thing 
which  may  be  deemed  an  acknowledgment  of  the  tenancy,  and  so 
operate  as  a  waiver  of  tlie  forfeiture :  as  distraining  for  the  rent,  or 
fafinging  an  action  for  the  payment  of  it,  since  the  forfeiture  ac- 
crued ;  or  accepting  such  rent.  So,  an  action  for  double  rent  on 
the  same  statute,  will  be  barred  by  an  acceptance  of  rent,  (g) 

Therefore,  where  an  ejectment  has  been  brought  on  the  stat  4 
Qm  S.  e.  88. «.  S.  for  the  forfeiture  of  a  lease,  there  being  half  a 
\  rent  in  arrear,  and  no  sufficient  distress  on  the  premises: 
of  rent  afterwards  by  the  landlord,  has,  it  seems,  been 
1ii4d  a  waiver  of  the  forfeiture  of  the  lease ;  which  may  well  l)e ; 
tofi  it  is  a  penalty,  and  by  accepting  the  rent,  the  party  waives  the 
[ty. — Such  acceptance  of  rent,  however,  must  be  with  the 
wiedge  of  the  forfeiture  having  been  incurred,  for  otherwise  it 
doea  not  manifest  any  intention  in  the  landlord  to  continue  his 

muii.  {g) 

'**•  tinder  a  proviso  in  a  lease  for  the  entry  of  the  landlord,  in 

j«f» i  ■ 

(«)  Doe  d.  Harcourt  v.  Roe,  4  Tauut,        (c/)  Goodriglit  d.  Stevenson  v.  Noriglit, 

S  Blac.  Rep.  746-7. 
(ft)  Doe  d.  Wbitfield  v.  Roe,  S  Tiuat.        («)  Doe  d.  Haroourt  v.  Roe,  4  Taunt. 

883. 

^)  Bm  4.  Wert  T.  Davis.  7  East.  3(U.        {,f)  Ad.  Eject.  1  Kd.  1J4. 
Doe  d.  Harria  ▼.  Masters.  S  Barn.  &  Cresa.        Or.)  B»ll-  N.  P.  9ti.    Doe  d.  Chenej  r. 
4(KI:  ^  4  DmtI.  6t.  Ryl.  43.  S.  C.  Batten.  Cowp.  «43.  S47. 

V  V 
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cose  the  rent  should  be  in  arrcar  for  fourteen  days,  and  no  sufBdeilt 
distress  found  upon  the  premises,  he  is  entitled  to  recover  in  isjeet^ 
nient,  on  proof  of  half  a  yearns  rent  due  at  Lady-day,  and  Bb 
distress  on  the  premises  on  some  day  in  May ;  the  demise  bdng 
laid  on  the  ^d  of  May,  and  the  declaration  served  on  the  0th  cf 
June;  the  defendant  giving  no  evidence  to  rebut  the  InfereilDey 
that  there  was  no  sufficient  distress  on  the  premises  within  the 
terms  of  the  proviso ;  as  by  shewing  that  there  waa  a  ftltflfaneilt 
distress  on  the  premises  in  May  up  to  the  day  of  the  demise 
inclusive ;  or  on  the  6th  of  June,  when  the  declamtion  was  serv^, 
if  that  were  material  with  reference  to  the  stat.  4.  6.  %  e.  48. 
On  such  proof  by  the  plaintiff  the  above  statute  dispenses  with 
proof  of  a  demand  of  the  rent  on  the  day  it  became  due.  (ft) 

Held  that  by  the  sUt  4i  G.fLc.  S8.  s.  9.  the  service  of  the  decla- 
ration in  ejectment  is  substituted  for  the  demand  of  rent,  whicAt  alt 
common  law  must  have  been  made  upon  the  day  wh^  the  forfeihire 
accrued  in  case  of  nonpayment,  and  therefore  that  it  was  tio  groMd 
of  nonsuit  in  ejectment,  that  the  declaration  was  served  on  a  day 
subsequent  to  the  day  on  which  the  demise  was  laid,  that  beih^ 
after  the  rent  became  due,  because  the  title  of  the  lessor  must  be 
taken  to  have  accrued  on  the  day  when  the  forfeiture  would  have 
accrued  at  common  law  by  non-payment  of  the  rent.  (6) 

In  ejectment  on  a  clause  of  re-entry  for  non-payment  of  rent, 
if  the  landlord  shews  that  he  was  prevented  by  the  defendant  from 
entering  on  the  premises  to  distrain,  he  is  entitled  to  recover,  tmdler 
the  stat.  4  G.  2.  o.  S8.  8,  2.,  without  shewing  that  there  was  ai^tti- 
ally  no  sufficient  distress  on  the  premises,  (r) 

An  insertion  in  the  proviso  of  a  lease,  that  the  right  of  re^eHftV 
shall  accrue  upon  the  rent  being  lawfidly  demtmded^  will  not  rend^ 
a  demand  necessary  if  there  be  no  sufficient  distress ;  for  it  is  bhly 
stating  in  express  words,  that  which  is  in  substance  containM 
from  the  principles  of  the  common  law  in  every  proviso  of  this 
nature,  {d) 

In  moving  for  judgment  upon  a  declaration  in  ejectment  delivered, 

(o)  Doe  d.  Smelt  v.  Fachan,   15  East,  (c)  Doed.  Chippindalev.  Dyson,  1  Mo. 

286.  bi  Mai.  77. 

(A)  Doe  d.  Lawrence  v.  Shavrcross,  :>  (<i)  Doo  d.  Scholefield  v.  Aleximder;'  2 

nnrn.  &  Crosw.  7  !>.    5  Dowl.  &  Kyi.  71 1 ,  M.  &.  S.  .«%«.■>. 
S.  ('. 
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w  (in' cue  of  DO  tenant)  affixed  to  the  premises,  according  to  the 
tttttutei  the  Courts  require  an  affidavit  that  half  a  year'^s  rent  was 
in  anrear  before  declaration  served,  that  the  lessor  of  the  plaintiff 
had  A  right  to  re-enter,  that  no  sufficient  distress  was  to  be  found 
on  the  premises  countervailing  the  arrears  of  rent  then  due,  that 
the  premises  were  untenanted,  or  that  the  tenant  could  not  be  legally 
•oved  with  the  declaration  (as  the  case  is),  and  that  a  copy  of  the 
dBolamdon  was  affixed  on  the  most  notorious  (stating  what)  part 
of  the  premises :  else  the  Court  will  not  grant  a  rule  for  judgment. 
This  affidavit  is  necessary  only  upon  moving  for  judgment  against 
the  casual  gector,  or  after  a  nonsuit  at  the  trial  for  the  tenants 
■ot  confessing  lease,  entry,  and  ouster. 

For,  if  the  tenant  appear,  and  the  ejectment  come  to  trial,  the 
■Htters  aTerred  in  tlie  above  affidavit  must  be  proved  upon  the 
iriaL(a) 

.JVUsL  The  affidavit  is  necessary  only  in  proceeding  under  the 
•atatute,  but  not  on  the  common  law  proceeding,  (a) 
..  The  declaration  in  ejectment  is  prepared  in  the  usual  way,  taking 
f^z^  to. lay  the  demise  after  the  forfeiture  accrued,  {h) 
.,{  The  late  tenant  or  other  person,  claiming  title  to  the  premises 
Jlffi  the  same  time  to  appear  in  as  is  allowed  to  tenants  in  pos- 
tearion.  (b) 

. ,,  ^fter  appearance  the  proceedings  are  the  same  as  in  other  cases ; 
.f^bfivefiiKe  in  case  of  no  appearance,  the  plaintiff  moves  for  judgment 
.^Hg/fifut  the  casual  ejector  on  the  affidavit  above-mentioned,  and 
Pfpce^ds  aa  in  ejectments  at  common  law.  (c) 

Thus,  where  the  case  comes  within  the  statute,  there  is  no  occa- 
^1^  tar  the  landlord  to  make  an  actual  entry  and  seal  a  lease  on 
j^^praoiises:  which,  as  we  have  before  shewn,  must  be  done  in  all 
/ftjlier  cases,  where  the  premises  are  untenanted,  nor  is  there  any 
^pippasion  to  prove  at  the  trial  any  actual  entry  or  ouster;  for  if 
^|)pf  ijLe&ndant  appear,  the  common  consent-rule  is  sufficiently 
Unding.  {d) 

),.^(T)|e  affidavit  will  in  some  cases  be  presumed ;  as  after  a  long 
and  quiet  possession. 
u  •   ■ 

(a)  Doe  d.  Scholefield,  v.  Alexander,  S        (c)  2  Sell.  Pract.  SI?. 

M.  fc  8.  St5.  ((2)  Goodright  d.  Hare  t.  Cator.  Doug. 

(b)  Vom  d.  Hitehini  t.  Lewis,  1  Burr.    477»  483. 


614-16. 
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Thus,  where  an  ejectment  was  brought  by  a  landlord  agaimitilm 
tenant,  under  this  statute,  and  judgment  was  had  against  tfaecaawi 
ejector  by  default,  and  possession  thereupon  delivered^'  and'  nearljr^ 
twenty  years  after,  the  tenant  brought  an  gectment  against  ^(be 
same  landlord  for  the  same  premises^'  The  landloArd,  who*  wab 
made  defendant  in  the  latter  action,  waa  not  obliged  to  jlroduoe 
such  an  affidavit  as  this  clause  requires,  as  an  essential  requisite 
previous  to  his  original  recovery ;  for  as  it  was  essentially  reqoiiitey 
the  Court  presumed  that  such  affidavit  was  rq^larly  made  at'  the 
time,  and  that  the  judgment  was  founded  on  it.  (a) 

The  landlord's  remedy  for  rent  in  arrear,  is  by  action  for  lite 
mesne  profits,  which,  as  has  been  before  observed,  is  consequent  to 
the  action  of  ejectment,  whereby  the  possession  only  is  recaVered.  (fr) 

If  one  pretending  to  have  title  to  land  give  security  to  the  tenants 
to  save  them  harmless  upon  paying  him  the  rent,  and  afterwards 
another  recovery  in  ejectm^it  against  them,  they  have  no  remedy^ 
upon  the  security  until  recovery  of  the  mesne  profits,  (c)    ' 


•  i 


ECTION  V.  Of  the  Remedy  for  the  Landlord,  under 
the  Statute  11  G.  2.  c.  19.  where  the  Premises  aft 
vacant. 


•i- 


The  injury  that  tlic  landlord  would  sustain  in  Iiis  profits  by  hiif 
lands  lying  fallow  and  his  buildings  going  to  decay,  owing  to  the 
desertion  of  his  tenant  and  the  actual  possession  of  the  premises 
remaining  in  no  one,  is  remedied  by  the  stat.  11.  G.  2.  e.  19.  s.  16. 
whidi  afker  stating  that,  ••  Whereas  landlords  are  often  great  stif- 
ferers  by  tenants  running  away  in  arrear,  and  not  only  suffering  the 
demised  premises  to  lie  uncultivated  without  any  distress  thereon, 
whereby  their  landlords  or  lessors  might  be  satisfied  for  the  reni- 
arrear,  but  also  refusing  to  deliver  up  the  possession  of  the  dennsetf 
premises,  whereby  the  landlords  are  put  to  the  expense  and  delay 
of  recovering  in  ejectments,  enacts,  That  if  any  tenant  holding  any 
lands,  tenements,  or  hereditaments  at  a  rack-rent,  or  where  tlie 

(u)  Doo  d.  IlitrhinB  v.  Le^is,  1   Durr.        (6)  Aslin  v.  Parkin,  «  Burr.  665-6d. 
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ifnt  feservcd  shall  be  full  three-fourths  of  the  yearly  value  of  the 
demised  premises,  who  shall  be  in  arrear  for  one  yearns  rent,  shall 
desert  the  demised  premises,  and  leave  the  same  uncultivated  or 
mi9ceupied,  so  as  no  sufficient  distress  can  be  had  to  countervail 
tbe.  anears  of  rent,  it  shall  and  may  be  lawful  to  and  for  two  or 
ukris  Justices  of  the  Peace  for  the  county,  riding,  division,  or 
plaoei  (having  no  interest  in  the  demised  premises,)  at  the  request 
of  the  lessor  or  landlord,  lessors  or  landlords,  or  his,  her,  or  their 
bdHiff  or  reccdver,  to  go  upon  and  view  the  same,  and  to  afBx,  or 
cause  to  be  affixed,  on  the  most  notorious  part  of  the  premises, 
notioe  in  writing  what  day  (at  the  distance  of  fourteen  days  at 
kaat)  they  will  return  to  take  a  second  view  thereof :  and  if  upon 
such  second  view,  the  tenant,  or  some  person  upon  his  or  her  be- 
half, shall  not  appear  and  pay  the  rent  in  arrear ;  or  there  shall 
n^  be  sufficient  distress  upon  the  premises ;  then  the  said  Justices 
nay  put  the  landlord  or  landlords^  lessor  or  lessors,  into  the  pos- 
session of  the  said  demised  premises ;  and  the  lease  thereof  to  such 
tenant,  as  to  any  demise  therein  contained  only,  shall  from  thence- 
forth become  void.*" 

Sect  17.  *^  Provided  always  that  such  proceedings  of  the  said 
Jusdees  diall  be  examinable  in  a  summary  way  by  the  next  Justice 
OP.  Justices  of  Assiae  of  the  respective  counties  in  which  such  lands 
or  premises  lie:  and  if  they  lie  in  the  city  of  London,  or  county 
of  MiddkaeXy  by  the  Judges  of  the  Court  of  King'^s  Bench  or 
GpDunon  Pleas;  and  if  in  the  counties  palatine  of  Cheater ^  Lan- 
cfttier^  or  Dwrham^  then  before  the  Judges  thereof;  and  if  in 
Wale8f  then  before  the  Courts  of  Grand  Sessions  respectively ; 
iffao  .are  hereby  respectively  empowered  to  order  restitution  to  be 
made  to  such  tenant,  together  with  his  or  her  expenses  and  costs, 
to:  he  paid  by  the  lessor  or  landlord,  lessors  or  landlords,  if  they 
d|uJll  aee  cause  for  the  same ;  and  in  case  they  shall  affirm  tlie  act 
of.  the  said  Justices,  to  award  costs  not  exceeding  five  poundft  for 
die  £ivolous  appeal'*" 

By  Stat  67  G.  3.  c.  B2.  the  provisions  of  this  statute  are  extended 
ta  tenants,  who  shall  be  in  arrear  one  half  year'a  rent,  instead 
of  <me  year,  and  who  shall  hold  the  lands  under  any  demise  or 
agreement,  whether  written  or  verbal,  and  although  no  right  or 
power  of  re-entry  be  reserved  or  given  to  the  landlord  in  case 
of  non-payment  of  rent. 
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Where  a  temuit  ceased  to  reside  on  the  premiKi  Ssr  MfvMl 
monthB,  and  left  them  without  any  ftmiture,  or  miftoieiit  odiar 
property  to  answer  the  yearns  rent :  it  was  held  that  the  kndkgd 
might  properly  proceed  under  the  11  &  S.  e.  19.  s.  1&  to  vecoivte 
the  premises,  although  he  knew  where  the  tenant  then  w«8^  and 
although  tlie  Justices  found  a  servant  of  the  tenant  upoii  the 
premises,  when  they  first  went  to  view  the  same,  (a) 

Note.  In  these  cases  Justices  ought  to  make  a  reooid  of  the 
whole  proceedings.  (6) 


Section  VL   Of  the  Remedy  of  the  Landlord,  under 

the  Statute  1  6.  4.  c.  87. 

By  the  statute  1  G.  4.  o.  87.  reciting,  that  *<  Whereaa  the  laws 
heretofonre  made  for  preventing  the  losses  to  'which  landlords  are 
exposed  by  the  unlawful  holding  over  of  lands  and  tenementatky 
tenants,  or  persons  claiming  under  them,  after  the  expinrtfamf'or 
legal  determination  of  their  terms  cnr  interestsihave  been  fotuid  by 
eicperienoe  insufficient,  and  it  is  th^efore  expedient  to  provide  in 
certain  cases  a  more  expeditious  mode  for  recovering  the  possession 
of  lands  and  tenements  so  held  over ;^  it  is  enacted,  That  where 
the  term  or  interest  of  any  tenant  now  or  hereafter  holding  under 
a  lease  or  agreement  in  writing  any  lands,  tenements,  or  heredita- 
ments, for  any  term  or  number  ci  years  certain,  or  from  year  to 
year,  shall  have  expired  or  been  determined  either  by  the  landlord 
or  tenant  by  regular  notice  to  quit,  and  such  tenant,  or  any  one 
holding  or  claiming  by  or  under  him,  shall  refuse  to  ddiver  up 
possession  accordingly,  after  lawful  demand  in  writing  made  and 
signed  by  the  landlord  or  his  agent,  and  served  personally  upon, 
or  left  at  the  dwelling-house  or  usual  place  of  abode  of  such  tenant 
or  person,  and  the  landlord  shall  thereupon  proceed  by  action  of 
ejectment  for  the  recovery  of  possession,  it  shall  be  lawful  for  him, 
at  the  foot  of  the  declaration,  to  address  a  notice  to  such  tenant  or 
person,  requiring  him  to  appear  in  the  Court  in  which  the  action 
shall  have  been  commenced  on  tlie  first  day  of  the  term  then  next 

(./)  Kx  ].aitc  Pilton.  1  V.  \  A.  r,6*X  {h)  I  Bum.  Jm*U  8l>3. 
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iollowingy  or  if  the  action,  sliall  be  brought  in  Wales,  or  in  the 
-lDOtUitie»  palatine  of  Chester,  Lancaster,  or  Durham  respectively, 
ithcn  oa  the  first  day  of  the  next  session  or  assizes,  or  at  the  court- 
day»  or  other  usual  period  for  appearance  to  process  then  next 
{^Uowing,  (as  the  case  may  be,)  there  to  be  made  defendant,  and  to 
4ik1  «uch  bail,  if  ordered  by  the  Court,  and  for  such  purposes,  as 
are  hereinafter  next  specified;    and  upon  the  appearance  of  the 
jMurty  at  the  day  prescribed,   or  in  case  of  non-appearance  on 
making  the  usual  affidavit  of  service  of  the  declaration  and  notice, 
it  shall  be  lawful  for  the  landlord,  producing  the  lease  or  agrce^ 
ment,  or  some  counterpart  or  duplicate  thereof,  and  proving  the 
execution  of  the  same  by  affidavit,  and  upon  affidavit  that  the 
premises  have  been  actually  enjoyed  under  such  lease  or  agree- 
ment, and  that  the  interest  of  the  tenant  has  expired,  or  been 
determined  by  regular  notice  to  quit,  (as  the  case  may  b^,)  and 
'  that  possession  has  been  lawfully  demanded  in  manner  aforesaid,  to 
.move  the  Court  for  a  rule  for  such  tenant  or  person  to  shew  cause, 
/withiQ  a  time  to  be  fixed  by  the  Court  on  a  consideration  of  the 
iflituation  of  the  premises,  why  such  tenant  or  person,  upon  being 
V  admitted  defendant,  beside  entering  into  the  common  rule,  and 
"giiriiig  the  common  undertaking,  should  not  undertake,  in  case  a 
-.vwdiet  shall  pass  for  the  plaintifi^,  to  give  the  plaintiff  a  judgment, 
'teibe  entered  up  against  the  real  defendant,  of  the  term  next  prc^ 
-T'Oiding  the  time  of  trial,  or  if  the  action  shall  be  brought  in  Wales, 
MR  in  the  counties  palatine  respectively,  then  of  the  session,  assizes, 
(>iir.ciiurt<day,  (as  the  case  may  be,)  at  which  the  trial  shall  be  had, 
haild.alBO  why  he  should  not  enter  into  a  recognizance,  by  himself 
'jimd  two  sufficient  sureties,  in  a  reasonable  sum  conditioned  to  pay 
t}Ae  oasts  and  damages  which  shall  be  recovered  by  the  plaintiff  in 
hAhe  action ;  and  it  shall  be  lawful  for  the  Court  upon  cause  shewn, 
.inr.ttpan  affidavit  of  the  service  of  the  rule  in  case  no  cause  shall  be 
tidbevot  to  make  the  same  absolute  in  the  whole  or  in  part,  and  to  order 
1<jnMli' tenant  or  person,  within  a  time  to  be  fixed,  upon  a  considera- 
.titimof  all  die  circumstances,  to  give  such  undertakings,  and  find 
•ranch  bail,  with  such  conditions  and  in  such  manner  as  shall  be 
n.Bpeeified  in  the  said  rule,  or  such  part  of  the  same  so  made  abso- 
^/Ittte;.  and  in  case  the  party  shall  neglect  or  refuse  so  to  do,  and 
shall  lay  no  ground  to  induce  the  Court  to  enlarge  the  time  for 
obeying  the  same,  then  u|X)n  affidavit  of  the  ser\'ice  of  such  order 
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aa  ,ab^(4u^  nU«  fhaU  ;be  made  |t«  catering  up  Judgmetitifiar  tiie 

.  II^./'Aod  be.  it  further  enncted.  That  wherevev  hereafter^'it 
sl^f^l  appear  on  the  tiial  of  any  ejectm^t,  at  the  auii  of  a  .Iaiidkid> 
against >  tenant,  that  such  tenant  or  his  attoiiMy  hath  been  ^aenoed' 
ivi(h  due  notice  of  trial,  the  plaintiff  shall  not  be  nonsuited ifinr  do*. 
fi^ult  of  the  defendant's  appearance,  or  of  confession  of  Heaac^entiy^} 
and.puster,  but  the  productiq^  of  the  oonsentorule  and  undertaking' 
of  the  defendant  shall  in  all  such  coses  be  sufficient  evidence  ef 
lease,  entry,  and  ouster;  and  the  Judge  befoire  whom  audi. cause 
sh|41.oome  on  to  be  tried  shall,  whether  the  defendant  shall  iqipeair 
upon  such  trial  or  not,  permit  the  plaintiff  on  the  trial,  afker  prasf • 
of  his  right  to  recover  possession  of  the  whole  or  of  any  part  of  tiie 
premises  mentioned  in  the  dedaradon*  to  go  into  evidence  of  the 
fne^n^^ggf^ia  thereof,  which  shall  or  might  have  accrued  fRxathes 
di^.of  the  expiration  or  determination  of  the  tenant^s  interest  in  die< 
saiqe,  down  to  the  time  of  the  verdict  given  in  the  cause^ort^wiiiMi' 
prfjced^g ,day,  to  be  specially  mentioned  therein;  andthe. Jiny  ob'^ 
the  trial,  finding  for  the  plaintiff,  shall  in  such  case,  give-  thdri 
ve^^dict  upon  the  whole  matter,  both  as  to  the  reoov^  of  the  whdfe' 
or  any  part  of  the  premises,  and  also  as  to  the  amount  of  •the-da*^ 
mages  to  be  paid  for  such  mesne  profits :    provided  always,  that 
nothing  hereinbefore  contained  shall  be  construed  to  bar  any  siicfa 
landlord  from  bringing  an  action  of  trespass  for  the  mesne  profita 
which  shall  accrue  from  the  verdict,  or  the  day  so  specified  thereki^- 
down  to  the  day  of  the  delivery  of  possession  of  the  premiaes  jdcoo-.- 
vered  in  the  ejectment  •■.-,.§'  'ii 

III.  ^^  And  be  it  further  enacted,  That  in  all  cases  in  rwhicbi< 
suph  undertaking  shall  have  been  given,  and  security  found  mmh 
afort^d,  if  upon  the  ti:ial  a  verdict  sliall  pass  for  the  idaintiff,:fautji 
it  shall  appear  to  the  Judge  before  whom  the  same  shall  have  been.' 
had,  that  the  finding  of  the  Jury  was  contrary  to  the  evidence,  or-  • 
that  the  damages  given  were  excessive,  it  shall  be  lawful  for.  the  . 
Judge  to  order  the  execution  of  the  judgment  to  be  stayed  absolutely 
till  the  fifth  day  of  the  term  then  next  following,  or  till  the  next 
Session,  Assizes,  or  court-day ;  (as  the  case  may  be;)  wliich  order 
the  Judge  shall  in  all  other  cases  make  upon  the  requisition  of  the 
defendant,  in  case  he  shall  forthwith  undertake  to  find,  and  on  con- 
dition that  within  four  days  from  the  day  of  the  trial,  he  shall  ac- 
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tuidly  'find  «ecurity  by  the  TCOogiuzance  of  himself  and  two  suffirient 
sureties,  in  such  reasonable  sum  as  the  Judge  shall  direct,  condi- 
tibned  not  to  commit  any  waste,  or  act  in  the  nature  of  waste,  or 
dtlicff  wilful  damage,  and  not  to  sell  or  carry  oiF  any  standing  crops, 
luiy,ftraw,  or  manure  produced  or  made  (if  any)  upon  the  premises, 
aad  iwhich  may  happen  to  be  thereupon,  from  the  day  on  which 
the  verdict  shall  have  been  given,  to  the  day  on  which  execution 
i||aU>  finally  be  made  upon  the  judgment,  or  the  same  be  set  aside 
(m  the  case  may  be) :  provided  always,  that  the  recognizance  last 
aiM>ve  mentioned  shall  immediately  stand  discharged  and  be  of  no 
eSBBtyin'Case  a  writ  of  error  shall  be  brought  upon  such  judgment, 
and  the  plaintiff  in  such  writ  shall  become  l)ound  with  two  sufficient 
sureties  unto  the  defendant  in  the  same,  in  such  sum  and  with  such 
condition  as  may  be  conformable  to  the  provisions  respectively 
madefar  staying  execution  on  bringing  writs  of  error  upon  judg. 
melits  in  actions  of  ejectment,  by  an  Act  passed  in  England^  in  the 
sisBtsHilh  and  seventeenth  years  of  the  reign  of  King  Charles  the 
Seeondy  and  by  an  Act  passed  in  Ireland  m  the  seventeenth  and 
eq^itaenth  years  of  the  reign  of  the  same  King,  which  Acts  are  res- 
pefttively  intituled  An  Act  to  preisent  Arresta  of  Judgmenta  and 
msp&raeding  Rvectitions. 

il¥;  '^  And  be  it  further  enacted.  That  all  recognizances  and  se- 
curkies  entered  into  pursuant  to  the  provisions  of  this  Act,  may  and 
slnrii«bei  taken  respectively  in  such  manner  and  by  and  before  such 
penonsias  are  provided  and  authorized  in  respect  of  recognizances 
of-baS^  upon  acticMis  and  suits  depending  in  the  Court  in  which  any 
such  action  of  ejectment  shall  have  been  commenced ;  and  that  the 
offifaortof  the  same  Court  with  whom  recognizances  of  Imil  are  filed, 
shall  file'  sudi  recognizances  and  securities,  for  which  respectively 
Chtisiai  of  two  riiillings  and  sixpence,  and  no  more,  shall  be,  paid  ; 
buisab  action  or  other  proceeding  shall  be  commenced  upon  any 
suoh  raeognisance  or  security,  after  the  expiration  of  six  months 
from  the  time  when  possession  of  the  premises,  or  any  part  thereof, 
shall  actually  have  been  delivered  to  the  landlord. 

V.  ^  And  be  it  further  enacted.  That  it  shall  not  be  lawful  for 
the*  defendant  to  remove  any  action  of  ejectment  commenced  by  a 
landlord  under  the  provisions  of  this  Act  from  any  of  the  Courts  of 
Great  Session  in  Wales  to  be  tried  in  an  Ei^glish  county,  unless 
buch  Court  of  Great  Session  shall  be  of  opinion  that  the  same  ought 
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Id  be  ao  removed  upon  qpecial  aj^dicatkiD  to^thei  Cetut^ £«  tliat 

VI.  <^  And  be  it  further  enacted*  that  in  all  eases  whawi>tlie 
landlord  shall  elect  to  pvooeed  in  qectmast^  under  the.  prevwoDs 
hsreinbefore  contained,  and  the  tenant  shall  have  found  hnQ^-^a 
ordered  by  the  Court,  then  if  the  landlord  upon  the  trial  of -the 
cause  shall  be  nonsuited,  or  a  Yerdictipass  against  him  upon  the 
merits  of  the  case,  there  shall  be  judgment  against  him  n^ 
double  costs. 

VII.  ^^  Provided  always,  That  nothing  in  this  Act  ocmtained  shall 
be  construed  to  prejudice  or  affect  any  right  of  action  or  r^Eaedy 
which  landlords  already  possess,  in  any  of  the  caies  hereinbeffwe 
provided  for. 

VIIL  ''  And  be  it  further  enacted.  That  thb  AetdiaU  e&tmdiD 
all  parts  of  the  United  Kingdom  of  Great  BrUmn  vod  tfekmi^ 
except  iSIoolfarMf.^ 

This  statute  has  been  holden  to  extend  to  a  tenaBcy»  l^s^nBtuei^ 
an  agreement  in  writing  for  a  term  certain ;  (a)  but  not  to. the  case 
of  a  lessee,  holding  over  after  notice  to  quit  givien  by  himself»  where 
his  tenancy  has  not  expired  by  efflux  «f  time.  (6) 

And  where  a  tenant  holds  from  year  to  year,  withowt  a  lease,  or 
agreement  in  writing,  it  is  not  a  case  within  the  statute,  {e) 

Wheae  a  landlord  had  entered  into  a  written  agreement  with  the 
tenant  to  grant  him  a  lease,  which  lease,  however,  was  never  granled, 
and  at  the  expiration  of  the  term  the  tenant  held. over,  after  having 
been  served  with  a  proper  notice  to  quit,  and  be  was  thoaaewed 
with  a  written  demand  of  possession,  with  an  intimation  that  if  he 
did  not  deliver  it,  an  ejectment  would  be  brought;  the  Gouit;dl&> 
cided  first,  that  the  tenant  held  under  an  agreement  in  writuig;  and 
secondly,  that  the  demand  of  possession  was  sufficient  to>entiale  the 
plaintiff  to  the  benefit  of  the  imdertaking  and  security  requimd/by 
the  statute,  {d)  But  a  tenancy  for  years  determinable  on  lt|resi^;is 
not  a  holding  for  any  term  or  number  of  years  certain  within  the 
meaning  of  the  above  statute,  (e) 


{a)  Doe  d.  Phillips  v.  Roe,  5  Barn.  &  Aid.  770. 

Aid.  7Q6.  1  Dowl.  &  Kyi.  453.  S.  C.  {d)  3  DowL  &c  %1.  565. 

(Jh)  Doe  d.  Curdi(j^  ▼.  Koe,  1  Dowl.  &  (e)  Doe  d.  Pemborton  v.  Hoe,  t  Bmm.&c 

RtI.  mo.  Cres.  2. 

(r)  Doe  d.  Bradford  v.  Roe,  5  Bam.  & 
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The  notice  at  the  foot  of  the  dedaration  given  by  the  latidlord  to 
.  the  tenant  on  the  above  statute,  should  require  tlie  latter  to  appear 
in  the  court  in  which  the  action  is  commenced,  on  the  first  day  of 
the  next  term,  there  to  be  made  defendant,  and  to  find  such  bail,  if 
aidered  by  the  Court,  and  for  such  purposes  as  are  specified  in  the 
atHtnte.  (a)' 

This  notice  should  be  signed  by  the  lessor  of  the  plaintiff,  and 

ttot  by  the  casual  ejector ;  (b)  and  ought  to  be  a  separate  notice,  in 

addition  to  the  ordinary  one  given  by  the  latter.  (6)     The  notice 

may  either  state  the  nature  of  the  bail  or  undertaking,  and  the  re- 

O0gnizance  to  be  given  and  entered  into  by  the  tenant  and  his 

Mireties  specially,  or  may  describe  them  generally,  with  reference 

to  the  statute.     In  proceeding  on  this  statute,  the  lease  or  agree- 

toKoX  under  which  the  tenant  holds  the  premises,  or  a  counterpart 

or  duplicate  thereof,  must  be  produced,  though  it  need  not,  it 

aeems,  be  left  in  Court ;  and  the  execution  of  the  same  must  be 

^^W'^tA  by  affidavit,  as  well  as  that  the  premises  have  been  actually 

'Cloyed  under  such  lease  or  agreement,  and  that  the  interest  of  the 

•tenant  has  expired,  or  been  determined  by  a  regular  notice  to 

qtut ;  (c)  and  that  a  demand  in  writing  of  the  possession  has  been 

^ttadey  and   signed  by  the  landlord  or  his  agent,  and  personally 

served  upon,  or  left  at  the  dwelling-house  or  usual  place  of  abode 

>idi  the  tenant  or  person  holding  under  him  ;  upon  which  the  Court 

ifffiU'-giant  a  rule  to  show  cause,  (d)  why  the  tenant,  upon  lK*ing 

i^miide  defendant  instead  of  the  casual  ejector,  beside  entering  into 

bth^commoD  consent  rule,  and  giving  the  usual  undertaking,  should 

'lAotiundertake,  in  case  a  verdict  should  pass  for  the  plaintifi^,  to  give 

'Aim  Judgment,  to  be  entered  up  of  the  preceding  term  against  the 

fiaaal  .defendant,  and  why  he  should  not  enter  into  a  recognizance 

ilqr  himself  and  two  sufficient  sureties,  in  a  reasonable  sum,  con- 

/ditioned  to  pay  the  costs  and  damages  which  shall  be  recovered  by 

itbe  {daintifr,  pursuant  to  the  statute. 

«ii:  This  rule,  however,  need  not  specify  all  the  particulars  required 
by  the  statute ;  as  the  Court  may  mould  the  rule  conformably  to 
its  requisites,  on  showing  cause ;  {e)  and  if  no  sufficient  cause  be 

(a)  Tidd*s  Append,  c.  46.  a.  29.  (r)  Tifld's  A|^nd.  c.  46.  •.  28. 

\b)  Doe  d.  Phillips  v.  Roe,   1  Dowl.  &  (d)  Ttdd'i  Append,  c.  46.  s.  48. 

Ryl.  43.1.  a.  and  sen  (ioodtitlt*  d.  I),  of  (/)  Doed.  PhillipH  v.  Roe,   S  Barn.  & 

Norfolk  V.  NoUtlc.  o  Uaru.  ^  Aid.  r.4l>.  AM.  766.  1  i>owl.&  Ryl.  4So.  S.  C. 
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shown,  they  will,  on  making  the  rule  absolute^  (a)ordar  ihe  tenant 
to  give  the  additional  undertaking  required  by  the  statute,  and  akw 
diat  he  do,  within  a  certain  time  to  be  specified  in  the  nile^  enter 
into  a  reoognisance,  by  himaelf  and  two  sufficient  sureties,  in  a 
certain  sum  to  be  fixed  by  the  Court,  conditioned  to  fMty  the  costs 
and  damages,  &c.  (a) 

The  undertaking  to  give  judgment  ni  the  preceding  term,  is 
usually  inserted  in  the  consent-rule  ;  and  the  recogniaanoe  is  taken 
before  a  judge  in  town  causes,  or,  in  the  country,  before  a  commia* 
sioner  for  taking  bail,  (h) 
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Section  I.     Of  the  Action  of  Covenant. 

An  action  of  covenant  or  assumpsit^  according  as  the  premises  arc 
demised  by  deed  or  not,  lies  for  the  recovery  of  damages  foir  ariy 
injury  sustained  by  the  landlord  in  consequence  of  the  tenant  neg- 
lecting to  repair  the  buildings,  suffering  trades  to  be  carried  on 
therein  contrary  to  his  covenant,  treating  the  land  in  an  unhusliand- 
manlike  manner,  or  committing  any  other  breach  of  the  agreement. 
An  action  of  covenant  cannot  be  maintained  except  upon  a  deed, 
and  the  declaration  must  show  that  it  is  brought  on  one.  (r;) 

(ff)  TidcVu  A|»pAnil.  c.  46-  a.  50.  (r)  Moore  v.  Joiie:»,  12  J^d.  Kninn.  t53f». 

i^i*)  btttU  i  Ueo.  S.  c.  K?.  s.  -1. 
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In  the  case  of  joint-lessees,  if  a  lease  be  to  A.  and  B,  by  inden- 
ture, and  A,  seal  a  counterpart,  and  B-  agree  to  the  lease,  but 
doea  not  seal,  yet  B.  xoBy  be  charged  for  a  covenant  broken ;  and 
this  though  the  covenant  be  collateral,  and  not  annexed  to  the 
land,  (a)  The  assignee  of  a  term,  however,  is  not  liable  on  a  mere 
collateral  covenant.  (6) 

So»  if  one  party  execute  an  indenture,  it  shall  be  his  deed,  though 
the  other  party  do  not  execute  it :  but  in  order  to  make  it  necessary 
for  the  plaintifF  to  sue  in  covenant,  the  binding  by  deed  ought  to 
be  mutual  (except  in  the  case  of  lessee  of  the  King^s  Patent)  :  for 
where  a  defendant  has  never  sealed  the  indenture  he  cannot  be  sued 
in  that  form  of  action,  (c) 

If  one  part  of  an  indenture  is  executed,  the  Court  will  compel 
the  party  having  the  custody  of  it  to  produce  it  for  inspection,  upon 
an  action  commenced  against  himself  by  the  other  party.  ((/)  But 
where  two  parts  of  an  indenture  were  executed  by  both  parties, 
each' party  keeping  one,  and  one  part  was  lost,  the  Court  would 
not  compel  the  other  party  to  produce  his  part  in  order  to  support 
an  action  against  him  on  the  instrument,  (a)  Upon  an  affidavit  that 
no  copy  or  counterpart  of  a  lease  on  which  the  plaintiff  had  sued 
was  in  the  possession  or  power  of  the  plaintiff,  and  that  the  attorney 
who  drew  the  lease  and  counterpart  had  absconded,  the  Court 
refused  to  order  the  defendant,  who  was  in  possession  of  the  lease, 
to  permit  a  copy  of  it  to  be  taken.  (/) 

Touching  the  sealing  of  bonds  or  deeds,  if  it  appear  upon  oyer 
that  two  parties  sealed  it,  whereas  one  only  is  sued,  the  law  will 
not  intend  that  the  other  sealed  the  deeds  unless  it  be  expressly 
avened  that  he  did :  and  though  the  bond  or  deed  upon  oyer  recite, 
*'  in  witness  whereof  we  have  set  our  hands  and  seals,^  yet  that  does 

not  amount  to  such  an  averment,  but  the  defendant  must  show  that 

III 

tl|Q.bo!pd  or  deed  was  actually  sealed  by  the  other,  [g) 

Thei]e  are,  indeed,  some  words  of  art,  such  as  ^^  indenture,^ 
*' de^d^^  or  *^  writing  obligatory,^  which  of  themselves  import  that 
the.  instrument  was  sealed  by  the  party  without  an  averment  of 
■paling.     If,   tlierefore,   the  dedaration  state  that  J.  S.  by  his 

(,a).Co.  Lit.  fSU  a.  Bee  King  t.  King,  4 Taum.  666. 

(b)  Majro  ▼.  Buckhunt.  Cro.Jac.  -139.  (r)  Street  v.  Brown,    6  Taunt.  SOS.  1 

(r)  Fostte  ▼.  Mapes,    Czo.  KHz.  SlS.  Manh.  610.  S.  C. 

EwM  V.  Stridcland,  Cro.  Jac.  240.  (/)  Ld.  Portmore  v.  Ooring.  4  Bing.l6?. 

('/)  Blakey  ▼.  Porter,  1  Taunt.  386.  and  (^0  Cabell  v.  Vaughan.  1  Saund.fPl.n.l. 
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^Meed"^  did  so  and  bo,  or  by  *' indenture^  eorcnaaled  «i 
or  by  his  *^  writing  obligatory"  acknowledged,  8cc  without' 
in  either  of  these  cases  that  he  sealed,  still  the  dedaraticitt  i»»fNii 
So,  delivery,  which  is  essential  to  a  deed,  is  never  a¥eiTed<4^,f  / 

But  without  such  ayerment,  or  wends  of  art^  it  is  ddkormm}  fefe 
if  it  be  alleged  that  /.  S.  by  his  ^^  certain  writing'"  sunplj;,  dffMb 
or  covenanted,  or  acknowledged,  fcc.  without  avemi^  ifcsliti 
sealed,  the  Court  will  not  intend  that  the  wiiting  wim  iulAU^ 
Neither  does  it  follow,  because  the  words  "  in  witncM  wfcntf  »«i 
do  put  our  hands  and  seaU^  are  used  in  the  coBcluaiMi;fi(tfi 
agreement,  that  therefore  it  was  sealed  by  the  parties:  oa  lfc^.i<|i 
trary,  it  has  been  decided  that  these  words  do  not  aBBMMMMsil 
averment  that  the  parties  Sealed  the  instrument.  (6)  ,•  >7  7!>; 

Leaving  the  glass  of  windows  cracked  has  been  fadd  M  IWnS 
breach  of  covenant  to  repair. — So>  not  repairing  a  piftwiffltiiiji 
breach  of  covenant  to  leave  the  premises  sufficieatljr'  iafriMl||Hi 
and  repaired ;  for  it  is  widiin  the  intention  of  tlie  O0fteqM|fi|||NUl 
qtjuui  the  building ;  and  the  not  repairing  nuiy  be-meMsr  JifAfit 
and  of  much  prejudice  to  the  lessor. — So,  carrying"  amytiSflWI 
though  not  stated  to  be  a  fixture,  has  been  held  to  be  a  brfflMf 
covenant  to  leave  the  premises  in  the  same  ordnr^  ta^\  ibeitlWI 
be  intended  to  be  fixed,  (c)  -,.•  ^.r 

A  covenant  to  repair  during  the  term  after  three  months?  notion 
and  to  leave  the  premises  in  repair  at  the  end  of  the  tcni^  fl« 
distinct  clauses :  therefore  notice  is  not  necessarv  to  sustain  Si 
action  for  non-re])air  at  the  end  of  tlie  term  ;  for  the  notice  icftn 
only  to  re{)arations  within  term,  to  which  the  lessee  is  not  tied  willl* 
out  notice  three  months  before,  (rf) 

But  a  covenant  to  keep  a  house  in  re{xiir  from  and  after  the 
lessor  hatli  repaired  it,  is  c*onditionaI,  and  it  cannot  be  assigaad  t» 
a  breach  that  it  was  in  good  repair  at  the  time  of  the  demise,  sad 
that  the  lessee  sufFercKl  it  to  decay  ;  for  the  lessor  must  repair  befciv 
tlie  lessee  is  liable,  {e) 

A  covenant  to  repair  at  all  times,  when,  where,  and  as  often » 
occasion  sliould  recjuire  during  the  term,  and  at  furthest  within 
t]iree  months  after  notice  of  want  of  reparation,  is  one  covensat* 

(a)  Cahellv.  Vauphan,  1  Saund.39l.n.l.         (</)  I  Suiiud.  6C^ 
{/')  ronliipre  V.  CoIp,  Ibid.  520.  n.  ?y,  {e)  Ibid.  tU.S. 

v)  1  SHiind.;r>0. 
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and'it  cannot  be  stated  as  on  absolute  covenant  to  repair  at  all 
tiities  when,  where,  and  as  often  as  occasion  should  require  during 
the  term,  (a) 

A  lessee  covenanted,  within  the  two  first  years  of  the  term  to  put 
tli^  premises  in  good  and  sufficient  repair,  and  at  all  times  during 
the  Umn  to  repair,  pave,  scour,  cleanse,  empty  and  keep  the  mes- 
sages, ground,  and  other  the  premises  when,  where,  and  as  often 
B»  need  should  require,  and  within  the  first  fifty  years  of  the  term 
to  tnke  down  the  four  demised  messuages,  as  occasion  might  require, 
IMd  in  the  place  thereof,  erect  upon  the  demised  premises  four 
csiher  good  and  substantial  brick  messuages.  Breach,  that  although 
flfty^yeam  of  the  term  had  expired  the  lessee  did  not,  within  the 
fifty  years,  take  down  the  four  messuages,  and  in  the  place  thereof, 
•r^  four  other  good  substantial  brick  messuages.  Plea,  that 
QctSaiAkm  did  not  require  within  the  fifty  years,  that  the  four  mes- 
lidilfg^  should  be  taken  down.  Upon  demurrer,  the  Court  intimated 
ili''^«|lhikn,  that  if  within  the  fifty  years  the  houses  should  be  so 
WfHtrM  as  to  make  them  completely  and  substantially  as  good  as 
iSMfW'iuiuses,  the  covenant  would  be  satisfied  without  taking  down 
Ih^'lM  houses,  (ft) 

*^^itk  plaintiff  declare  on  a  general  covenant  to  repair  a  messuage, 
and  assign  a  breach,  per  quod  he  was  put  to  expense,  it  is  sufficient 
Itoitlhfe  tcfiiant  to  plead  performance  as  to  all  except  as  to  the  repairs 
ti^{MHy-wall,  and  that  those  repairs  were  rendered  necessary  and 
4iMa-<Ufidfer  the  stat  14  G.  S.  c.  T8,  and  did  not  become  necessary 
l9f^4ie  defendants  default,  and  that  the  defendant  was  not  the 
<fWiMf^  tif  rtie  improved  rent ;  and  if  the  plaintiff  is  possessed  of  any 
facts  to  charge  the  defendant  with  a  proportion  of  the  repairs,  he 
tri^t  Id  supply  them,  (r) 

'^  tf  fa  covenant  for  not  repairing,  the  covenant  contains  an  excep- 
taMi<if' '  casualties  by  fire,"  it  is  fatal  on  non  est  factum,  if  the  co- 
^^^iBfiiait  be  stated  in  the  declaration,  without  such  exception ;  and 
the  court  will  refuse  to  permit  the  plaintifi^  to  amend,  on  paying  the 
tSMts  tff  the  trial,  (d) 

■If  ll^'aii  action  for  mismanagement  of  a  farm,  it  is  enough  to  state, 
%MM'pait  of  the  instrument  truly  which  applies  to  the  breach  com- 

(«)  HonefkU  v.  Teatar,  7  Taunt.  385.  1  (</)  Browne  v.  KniU.  «  Brod.  &  Bing- 

Moora,  89.  S.  C.  ;i9.5.  h  Moore.  164-  S.C.  Tempany  v.  Bur- 

(A)  Evelvn  v.  Rnddiah.  7  Taunt.  411.  nnnd,  4  Campb.  t?0. 
ii)  Moore  V.  Clark,  .*>  Taunt.  W). 
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pUottl  of,  if  dbat  wUdi  »  abUrI  A>  aac  ip^^  dMK  wUdh  b 

Upon  a  canvBflic  rittt  •«  die  lone  ihoiikl  aid  wmM  wA  adl 
fuftoartl  J  repair  and  keep  m  proper  repair,  aD  aad  flngvlar  tk 
buildiiigft,  kc:  during  die  euoumiaBee  of  the  ten&T  aa  actn 
lor  briiachea  maj  be  raaincaiiied  daring  the  ccnianian  of  dK 
term-ffr) 

If  a  leaaor  eofrenant  to  let  certam  lands  except  wuA  m  doaeip 
a  tortioua  entry  bj  the  lessee  into  the  excepted  dose  is  aaid  not  la 
be  a  breach  of  a  condition  to  perform  all  corenants  mntainpd  in  dK 
kase.(e) 

Therefore  if  J7.  let  a  house,  exceptii^  tvo  roomsi  and  be  dis- 
turbed therein,  covenant  lies  not :  but  if  he  had  excepted  a  passage 
thereto,  and  had  been  disturbed  in  that,  it  would  have  lani ;  fiir  it 
wril  lies  for  a  thing  which  the  lessee  agrees  to  let  the  lesaor  hare 
out  of  the  demised  premises,  (d) 

Corenant  by  lessee  that  he  wfll  at  all  times  during  the  tcnii 
ploui^,  sow,  manure,  and  cultiTate  the  demised  premises,  (aawyl 
ike  rahtii  warren  and  nkeep  walk,)  in  a  due  course  of  husbandry; 
if  lessee  plough  the  rabbit  warren  and  sheep  walk,  eovcnaat  fies 
against  him.  (e) 

If  a  copyholder  in  fee  make  a  lease  for  years  warranted  by  the 
custom,  in  which  the  lessee  covenants  to  repair  during  the  tefem,  k 
surrenderee  of  the  assignee  of  the  reversion  may  maintain  coveilflA 
for  non-repair  against  the  original  lessee,  although  he  had  assigned 
the  term  before  the  reversion  was  surrendered  to  the  plaintiff:  fori 
copyh<dder  is  within  the  stat  83  J7. 8.  r.  34.  (/>— The  doubt  in  this 
case  arose  upon  the  tenure  of  the  messuage;  for  if  it  had  bee^ 
freehold,  it  was  agreed,  the  action  might  well  have  been  brought  by 
the  assignee  of  a  reversion  against  a  lessee  for  years  after  he  lUd 
assigned  his  term,  notwithstanding  the  lessor  or  his  assigns  hai 
accepted  the  rent  from  the  assignee  of  the  lessee ;  and  this  upon 
the  general  words  of  the  statute  which  gives  *^  the  grantees  and  as- 
signees of  rcverftions  of  lands,  tenements,  and  other  hereditaments^ 
the  like  advantage  against  lessees  by  entry  for  non-payment  of 
rent  as  the  lessors  or  grantors  themselves  might  have."^     TTib 

(ff)  Tempest  v.  RawUnfr,  IS  Eut,  18  ;  (<f)  Cole's  case,  1  Selk.  196. 

end  nee  Howell  v.  Ridiards,  11  East,  658.  {e)  Duke  of  St.  AlbaQ*8  v.Kllia,  16Etsl, 

ih)  I^iixmore  ▼.  Rob«on»  1  B.Ac  A.  584.  S.>?. 

(i)  Riiaiiol  v.dulwel.  Tro.  Eli».  6b7.  {/)  Glover  r.  Cope.  4  Mod.  81. 
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cjlauae,  therefore,  is  not  confined  to  a  covenant  for  payment  of 
rent  (a) 

;  If  a  farm  be  out  of  repair  in  the  life  of  the  ancestor,  and  after- 
^prards  the  heir  bring  an  action,  he  shall  recover  damages  for  the 
whole  time ;  but  he  ought  not  to  allege  a  breach  in  the  ancestor's 
lifip-time,  because  that  belongs  to  the  executor,  {b) 

A  recital  of  an  agreement  in  the  beginning  of  a  deed  will  create 
a  covenant,  upon  which  tliis  action  will  lie. 

As,  where  on  the  demise  of  a  coal  mine,  it  was  recited  ^^  that  bc« 
fore  the  sealing  of  the  indenture  it  had  been  agreed  that  the  plain- 
ti^  should  have  the  third  part  dug,^  &c.  on  an  action  of  covenant 
Ij^fl^ig  brought  on  this,  it  was  objected,  that  there  was  no  covenant 
that  the  plaintiff  was  to  have  tlie  third  part :  but  per  Hale. — ^Were 
U  but  a  recital  that  before  the  indenture  they  were  agreed,  it  is  a 
.OQ>Tfnant ;  so,  to  say  ^^  whereas  it  was  agreed  to  pay  £0/.?  for  now 
the  indenture  confinns  the  former  agreement  by  such  declaration, 
apdmake^  it  a  covenant,  (c) 
..This  action  lies  by  the  lessor  against  the  assignee  of  the  Icssee^s 
AM^paee  for  a  breach  of  covenant  that  runs  witli  the  land,  though 
}^  be  assignee  of  part  only  of  the  premises  demised ;  for  he  is  liable 
while  he  enjoys,  (d) 

^  J  A  feversioner  in  fee  of  a  house  by  one  deed,  and  of  a  lease  fur 
Jf^fSn  pf  land  by  another  deed,  may  bring  covenant  on  a  lease 
lumnsi.the  person  to  whom  both  the  house  and  land  have  been  de- 
ff^fp^  .Vj  ^  grantor  of  the  reversions,  although  he  derive  his  right 
jpgpjl  diffezent  titles,  (e) 

^l^l^^fKie  this  action  was  brought  on  a  covenant  ^^  to  permit  the 
jteV^.^i.  in  the  last  year  of  the  term,  to  sow  clover  among  the  de- 
np^jllllt^s  barley'"  and  the  breach  assigned  was,  that  the  defendant 
jofred  so  many  acres  with  barley  and  so  many  with  oats,  without 
gdjpng  *'.  notice^  to  the  plaintiff,  by  which  he  was  prevented  from 
mamipg,.  the  clover  and  grass  seeds. — Flea,  that  the  defendant  did 
^ .qpt prev^t,^  was  upon  demurrer  holden  good:  for  the  covenant 
flflde  9Q  mention  at  all  alwut  any  notice  to  be  given :  and  the  breach 
^iHlgiied,  being  the  not  permitting  the  plaintiff  to  sow  grass  seed, 
Jl^mnf^  qu^sticm  was,  whether  the  defendant  did  or  did  not  pe- 

(«)  BtdMloiir  T.  Cftge,  do.  Cor.  188.  (d)  Congham  v.  King.  Czo.  Car.  221. 

(A)  Aum.  11  Mod.  45.  («)  Vyott  ▼.  IMj  St.  John,  Cro.  Jac. 

'(«)^p.W.P.  ^68.  Barfoot    .Fresweli,    St9. 
3  K«b»  463. 

X  \ 
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vent  him  ?  If,  indeed,  he  had  refused  to  give  notice,  or  had  given 
a  wrong  notice,  it  might  have  been  a  breach :  besides,  the  plaintiff 
was  the  party  for  whose  benefit  the  covenant  was  intended ;  there- 
fore he  ought  to  have  used  due  diligence,  (a) 

In  covenant  by  an  executor  against  a  lessee,  the  decUtnitioD 
stated  that  one  seized  in  fee  by  will  demised  to  W.  March  for  life, 
remainder  in  tail  to  the  said  W,  M.  with  power  to  grant  leaaes  for 
life,  reserving  the  best  rent ;  that  FT.  M.  on  June  9, 1778»  granted 
to  the  defradant  a  lease  for  twenty  years  and  a  quarter ;  W*  Jf. 
died,  and  the  premises  descended  to  his  son,  who  suffered  a  reco- 
very, and  conveyed  them  to  the  plaintiff's  te8tat<Hr.  The  breaches 
were  for  non-payment  of  rent,  for  not  repairing,  and  for  not  putting 
dung  upon  the  premises.  The  rent,  by  the  rtddendam  at  the 
lease,  was  60/.  per  ann.  but  there  was  a  covenant  to  render  64L 
LaweSj  of  counsel  for  the  plaintiff  in  error,  observed,  that  the  breach 
assigned  was  non-payment  of  161.  as  a  quarterns  rent^  which  was 
more  than  the  proportion,  of  60/.  per  ann.  according  to  the  reddsis- 
dwn*  The  last  breach  was  for  not  lajring  dung  upon  the  premises. 
The  oovaiant  was,  that  the  dung  should  be  laid  each  and  evecy  .year 
during  the  continuance  of  the  term.  The  fact  was,  that  the,  plain- 
tiff^s  testator  purchased  the  estate  only  eight  days  previous  to  the 
expiration  of  the  lease.  Did  his  Lordship  therefore  think  that  he  was 
entitled  to  the  benefit  of  this  covenant,  and  could  assign  a  breach 
for  the  non-expenditure  of  the  dung  which  was  to  be  laid  every  year 
upon  the  premises? — L.  Kenyofiy  '^  Yes,  beyond  all  doubt;  if  the 
testator  were  seised  of  the  reversion  during  the  continuance  of  the 
term.*"  Judgment  affirmed.  The  first  objection  as  to  the  bceacb 
for  non-payment  of  rent  was  abandoned,  it  appearing  that  ki  tb^ 
Judges^  copies  of  the  paper-book,  the  rent  reserved  was  t^  64d. 
The  damages  were  assessed  severally  on  each  breach,  which -(the 
counsel  observed)  afforded  a  presumption  that  the  defendant  in  errofr 
thought  some  of  them  not  supportable.  (6)  r         . 

The  tenant  is  not  estopped  by  the  description  of  the  lands  in 
the  lease. 

Thus  in  covenant  the  plaintiff  declared,  that  whereas  he  had  dier 
mised  to  the  defendant  a  house  and  several  parcels  of  land,  which 
were  particularly  described,  some  to  be  arable,  some  meadow,  and 

(a)    Hughes  V.   Richmaa,  Cowp.  (h) v.  Davia,  JM.  T.  42  G.  3.  T.'s 

V2'y.  MSS. 
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Bome  pasture,  and  especially  two  meadows,  called  Laine's  meadows, 
the  defendant  covenanted  to  pay  6/.  per  acre  for  every  acre  of 
meadow,  which  he  should  plough  up  during  the  lease ;  and  breach 
assigned  in  ploughing  up  LeUne's  meadow,  &c  Plea;  that  for 
sixty  jrears  past,  Laine^s  meadow  has  been  arable  land,  and  by  times 
fdooghed  up  and  sold,  as  the  tenants  thereof  thought  proper,  and 
travel  Be,  that  at  the  time  of  making  the  lease  it  was  meadow  ground, 
SB  is  supposed  in  the  declaration.  To  this  the  plaintiff  demurred, 
aa  thtf  ground  that  the  defendant  was  estopped  to  say  that  what  is 
in  the  lease  called  meadow,  is  of  any  other  nature.  Sed  per 
Cmiam;  The  indenture  is  to  be  construed  according  to  the  intent 
ci  Ae  parties,  and  here  the  intention  was  only  to  covenant  against 
tlvs-plougfaing  up  real  meadow.  Every  body  knows  that  in  deeds 
ol*iU»  nature  the  parcels  are  very  often  taken  from  former  deeds, 
widiDut  rq;ard  to  every  alteration  of  the  nature  of  the  land :  and  it 
would  be  the  hardest  case  in  the  world,  that  if  this  land  had  been 
afaUe  at  one  time  and  laid  down  at  another,  the  tenant  should  be 
coficliided  by  calling  it  by  either  of  those  descriptions.  This  is  not 
tlfe'asaenoe  of  a  deed,  as  what  is  struck  at  by  nil  habuit  in  tenement 
liiL  It  would  be  carrying  estoppels  too  far,  should  we  extend  them 
to  tibifl  case ;  therefore  we  are  all  of  opinion,  that  the  defendant  had 
a  light  to  try  the  fact,  whether  it  was  ancient  meadow  or 
iiolb(a) 

>T%e  defendant  covenanted  not  to  stock  a  bank,  otherwise  than 
wkh  sheep,  the  plaintiffs  in  a  declaration  for  the  breach  of  such  cove^ 
n^iaXf  averred  under  a  videlicet^  that  he  stocked  it  with  other  cattle 
cf^liie  let  of  October  J  1816,  and  on  nineteen  other  days  between  that 
dl^  aod  the  28th  September,  1817 ;  the  defendant  pleaded  thathe  did 
ncM^ktock  otherwise  than  with  sheep  on  the  several  days,  in  the  de- 
oliltetioa  mentioned :  the  Court  held  that  such  plea  was  bad  on 
i|k0Dial  demurrer,  as  it  took  an  immaterial  traverse,  and  tied  the 
plaintiff  down  to  prove  breaches  on  all  the  particular  days  mentioned 
itt^  the  declaration,  (b) 

To  breach  of  covenant  for  not  repairing,  &c.  the  lessee  cannot 
[dted  in  bar  that  the  lessor  had  only  an  equitable  estate  in  the  pre- 
niMs  Sat  that  is  tantamount  to  nil  habuitj  S^,  But  aemb,  he  is 
ilot  estotiped  from  showing  that  the  lessor  was  only  seised  in  right 

(a)  BfcipfHth  V.  Groen.  iStra.  610.  ('»)   Corporation  of  Arundel  t.   Bow- 

mtiii,  8  Tauut.  190.  'it  Moore.  91.  S.  C. 
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of  his  wife  for  her  life,  and  that  she  died  before  the  oorenaat  bioken; 
because  an  interest  passed  by  the  lease,  (a) 

A  lessee  of  land  in  the  Bedford  Level  cannot  object  to  an  actioQ 
by  his  landlord  for  a  breach  ci  covenant  in  not  repairing,  that  the 
lease  was  vend  by  the  stat  15  Car.  5t  c.  17,  for  want  of  being  regis* 
tered ;  such  act,  enacting  that  ^^  no  lease,  &c.  should  be  of  foice  but 
from  the  time  it  should  be  registered,'"  not  avoiding  it  as  between 
the  parties  themselves,  but  only  postponing  its  priority,  with  reqpect 
to  subsequent  incumbrancers  r^;istering  their  titles  before  (i) 

An  assignee  in  covenant  need  not  name  himself  asagnee  where  be 
shows  a  legal  assignment,  (e) 

Though  a  covenant  be  joint  and  several  in  the  terms  of  it,  yet  if 
the  interest  and  cause  (faction  be  joint,  the  action  must  be  brought 
by  all  the  covenantees :  and,  cm  the  other  hand,  if  the  interest  and 
cause  of  action  be  several,  the  action  may  be  brought  by  one  oiily.(i() 
So,  though  a  man  covenant  with  two  or  more  jointly,  yet  if  the  in- 
terest and  cause  of  action  of  the  covenantees  be  several  and  not 
joint,  the  covenant  shall  be  taken  to  be  several,  and  each  ct  the  co- 
venantees may  bring  an  action  for  his  particular  damage,  notwith- 
standing the  words  of  the  covenant  are  joint  {d) 

By  indenture  tripartite  between  A.  B.  and  C,  A.  tenant  for  Kfe, 
demised  to  C,  and  C  covenanted  with  B.  (a  receiver,)  and  other 
the  receiver  or  receivers  for  the  time  being,  and  to  and  with  such 
other  person,  who  for  the  time  being  should  be  entitled  to  the  free- 
hold, and  to  and  with  every  of  them.  A,  died;  it  was  held  that 
his  executrix  could  not  maintain  covenant  for  breach  in  h^r  testa- 
tor^s  life-time,  but  that  the  action  was  joint,  and  survived  to  jB.  A 
covenant  with  two  and  every  of  them  is  joint,  though  the  two  are 
several  parties  to  the  deed,  (e) 

But  where  two  persons  covenant  jointly  and  aeveraUtf  with  an- 
other, the  covenantee  may  bring  an  action  against  one  of  the 
covenantors  only,  though  their  interest  in  the  subject-matter  of 
the  covenant  be  joint :  as,  where  A.  lets  land  to  B.  and  C.  and  they 
covenant  jointly  and  severally  with  the  lessor  to- pay  the  rent  or  the 

(a)  Blalce  v.  Foster,  8  T.  R.  487;  and  and  Graham  v.  Peat,  1  East,  544. 
see  HilW.  Saunders,  4  Bam.  &  Cres.  529.        (c)  Ewre  v.  Strickland,  Cro.  Jac.  240. 
7  Dowl.  &  Ryl.  17.  S.C.  (d)  Eccleston  v.  Clipsham,  iSaund.  163. 

(h)  Hodson    v.  Sharpe,   10  East,  350  ;  et  in  notis, 
and  see  Cooke  v.  Loxley,  5  Dumf.  &FEaBt,         (e)  Southcote  r.  Hoare,  3  Taunt.  87. 
4.   Blake  v.  Foster,  B  Dumf.  &  East,  487  ; 
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like,  he  may  bring  an  action  againRt  either  of  the  covenantors ;  Ikv 
(»iU8e  they  are  sureties  for  each  other  for  the  due  performance  of 
the  covenants,  and  it  is  as  competent  for  each  of  them  to  covenant 
for  the  other,  as  it  is  for  a  stranger  to  covenant  for  both,  which  is 
a  usual  thing,  {a) 

Even  if  the  covenant  were  joint,  and  an  action  brought  against 
one  of  the  covenantors,  he  could  take  advantage  of  it  only  by  a 
plea  in  abatement.-*-For  where  there  are  several  covenantees  or 
obligees,  and  one  of  them  only  brings  an  action,  without  averring  in 
the  declaration  that  the  others  are  dead,  the  defendant  may  either 
take  advantage  of  it  at  the  trial  as  a  variance  upon  the  plea  of  non 
eHfadum^  or  pray  oyer  of  the  deed  and  demur  generally.  But 
where  an  action  is  brought  against  one  of  several  joint  covenantors 
<ir  obligors  the  defendant  can  only  take  advantage  of  it  by  a  plea  in 
abatement ;  and  though  it  should  appear  upon  the  record  that  there 
are  others  who  ought  to  be  joined  as  defendants,  yet  that  ¥rill  not 
be  error,  (a) 

Where  in  covenant  against  an  assignee  of  a  lease  the  plaintiff 
declared  that  all  the  right,  &c.  of  the  lessee  vested  in  the  defend- 
ant by  assignment,  and  that  afterwards  the  premises  were  out  of 
repiair,  and  defendant  pleaded  in  bar  that  for  one  period  he  was 
posMflBed  of  one-sixth  of  the  premises  as  tenant  in  common  with 
A.  B.  and  C.  and  for  another  period  for  one-third,  as  tenant  in 
oommon  with  B.  and  C.  and  that  no  more  or  greater  interest  in  the 
pMinifles  ever  came  to  him  by  assignment.  Held  that  the  plea  was 
bad  in  substance,  as  it  could  not  be  a  bar  to  the  whole  action ;  that 
it  waa  bad  in  form  also,  as  it  merely  confessed  that  defendant  liad 
paaaewion  of  part  of  the  premises,  and  not  that  he  was  assignee; 
9emble  that  tlie  defendant  should  have  pleaded  in  abatement, 
mhd  should  have  .shown  how  the  other  persons  became  tenants  in 
oommon  with  him.  {h) 

Wherever  any  person  who  ought  to  have  been  joined  as  a  de- 
Itf^dant  is  omitted,  it  is  pleadable  in  almtement  only  :  the  reason  is 
Ucaikse  such  plea  gives  the  plaintiiFa  better  writ,  which  is  the  true 
criterion  to  distinguish  a  plea  in  abatement  from  a  plea  in  bar.  (c) 

.  (a)  Eccl««ton  y.  CU]»aliiuu,  1  Sauud.  153.    Cres.  479.  8  Dowl.  &  Ryl.  264.  S.  C 
ttiMturliM.  (c)  Cabell  V.  Vaughau,  Saund.^tl^l.  Gil* 

(/>).M«rceroB   ▼•    Dowson*  5  Uain.   &.    Iwrt  v.  lialh,  i  Sir».603. 
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Ab  to  what  covenants  shall  be  construed  to  be  precedent  or  not, 
it  has  been  laid  down,  that  the  dependence  or  independence  of 
covenants  was  to  be  collected  from  the  sense  and  meaning  of  the 
parties,  and  that,  however  covenants  might  be  in  a  deed,  their  pte- 
cedencj  must  depend  on  the  order  of  time  in  which  the  intent 
of  the  transaction  required  their  performance.  Conditions  there- 
fore are  to  be  construed  to  be  either  precedent  or  subsequent, 
according  to  the  fair  intention  of  the  parties  to  be  collected  Cram 
the  instrument,  and  tedmical  words  should  give  way  to  that  intai- 
tion.  (a) 

Therefore,  where  in  a  lease  for  seven  years,  containing  the  usual 
covenants  that  the  lessee  should  pay  the  rent,  keep  the  premises  in 
repair,  be.  a  proviso  was,  that  the  lessee  might  determine  the  term 
at  the  end  of  the  first  three  or  five  years,  giving  six  months  previous 
notice,  and  that  then  from  and  after  the  expiration  of  sndi  notice, 
and  payments  of  all  rents  and  duties  to  be  paid  by  the  lessee  and 
performance  of  all  his  covenants  until  the  end  of  the  three  or  €ve 
years,  the  indenture  should  cease  and  be  utterly  void.  Ruled  that 
•the  payment  of  rent  and  perfonnance  of  the  other  covenants,  are 
conditions  precedent  to  the  lessee^s  determination  of  the  term  at  the 
end  of  the  first  three  years,  and  that  his  merely  giving  six  months' 
notice,  expiring  within  the  first  three  years,  is  not  suflBdent  for  that 
purpose,  (b) 

Plahntifi^  covenanted  to  sell  defendant  a  school-house,  &c.  and  to 
convey  the  same  to  him  on  or  before  the  1st  of  August^  1797,  and 
to  deliver  up  the  possession  to  him  on  the  5i4<th  of  June^  1796;  and 
in  consideration  thereof,  the  defendant  covenanted  to  pay  the 
plaintiff  1901,  on  or  before  the  said  Ist  of  Jvgttsty  1797:  it  was 
holden  that  the  covenant  to  convey,  and  that  for  the  payment  of 
the  money,  were  dependant  covenants ;  and  that  the  jdaintiff  oould 
not  maintain  an  action  for  the  120/.  without  averring  tliat  he  had 
conveyed  or  tendered  a  conveyance  to  the  defendant  Were  it  to 
be  holden  otherwise,  the  greatest  injustice  might  be  done ;  for  sup- 
posing, in  the  instance  of  a  trader  who  had  entered  into  such  a 
contract  for  the  sale  of  an  estate,  that  between  the  making  of  the 
contract,  and  the  final  execution  of  it,  he  were  to  become  a  bank- 
rupt, the  vendee  might  be  in  the  situation  of  having  had  payment 

( a)  Pordage  v.  Cole.  1  Saand.  320.  n.  4.        (6)  Porter  v.  Shephard,  6  T.  R.  66.5. 
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enforced  from  him,  and  yet  be  disabled  from  procuring  the  property 
for  which  he  had  paid,  (a) 

But  where  A.  covenanted  to  build  a  house  for  B.  and  finish  it  on 
or  before  a  certain  day,  in  consideration  of  a  sum  of  money,  which 
JB.  eovenanted  to  pay  to  A>  by  instalments,  as  the  building  should 
proceed;  the  finishing  of  the  house  was  held  not  to  be  a  condition 
precedent  to  the  payment  of  the  money,  but  that  the  covenants 
were  independent ;  wherefore  A.  might  maintain  an  action  of  debt 
against  B.  for  the  whole  sum,  though  the  building  was  not  finished 
at  the  time  appointed.  (6)  It  is  accordingly  laid  down  that,  if  a 
day  be  appointed  for  the  payment  of  the  money,  and  the  day  is  to 
h^ipen  before  the  thing  can  be  performed,  an  action  may  be 
brou^t  for  the  money  before  the  tiling  be  done :  for  it  appears 
that  the  party  relied  upon  his  remedy,  and  intended  not  to  make 
the  perftirmance  a  condition  precedent  So  in  this  case  by  the 
terma  of  the  contract,  two  several  sums  of  money  were  to  be  paid 
befiare  the  thing  to  be  done  was  done.  The  plaintiffs  therefore 
vere  dearly  entitled  to  tliis  action  for  the  money  without  aver- 
nng  performance,  and  tlie  defendant  to  his  remedy  on  the  covo- 
iiaiit&(c) 

So^  where  the  lessee  of  a  public-house  covenanted  to  buy  of  his 
lesaor  all  the  malt  he  should  brew  into  ale  or  beer,  or  otherwise  use 
therein ;  and  the  lessor  covenanted  to  deliver  on  request  sufficient, 
good,  well-dried  marketable  malt,  for  the  use  of  the  defendant  in 
tbe  demispd  premises,  and  that  at  the  market  price ;  but  if  the 
•lesaor  ahould  neglect  so  to  do,  the  lessee  might  purchase  of  others : 
th«fe  were  held  to  be  independent  covenants,  and  each  party  must 
reaort  to  his  own  covenant,  (d)  So  again,  where  there  was  a  demise 
ezoepting  trees,  and  the  liberty  of  carrying  them  away;  the 
Icwor  repairing  the  hedges  and  filling  up  the  holes  caused  by 
taking  them  away:  these  were  independent  covenants;  and  there- 
Core,  if  the  lessor  be  prevented  from  carrying  away  the  trees  when 
cuty  it  is  no  answer  to  say  that  he  did  not  repair  or  fill  up  tlie  holes ; 
but  the  lessee^s  remedy  is  on  the  covenant,  (e) 

(a)  Gl«ielnrookT.Woodrow,8T.R.3fi6.  (d)  Wrarer  v.  SessioiM,  6  Taimt.  151. 

{h)  T^rrj,  v.  Dantze,  t  H.  Bl.  3S9.  1  Marah  505.  S.C. 

(e)  Thoqie  v.  Thorpe,  1  Salk.  170.  1  Ld.  (e)  Warren  v.  Arthur,  T.  Jon.  20o,   -J 

Raviii.663.  Com.  U.  98.  l-JMoU.  4jJ.S.  C.  iMod.  :>17.  S.  C. 
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No  precise  technical  words  are  required  in  a  deed  to  make  m 
stipulation  a  condition  precedent  or  subsequent ;  neither  does  it 
depend  on  the  circumstance,  whether  the  clause  is  placed  prior  or 
posterior  in  the  deed,  so  that  it  operates  as  a  proviso  or  covenant, 
for  the  same  words  have  been  construed  to  operate  as  eidier  the  one 
or  the  other,  according  to  the  nature  of  the  transaction :  the  merits 
therefore  of  a  question  of  this  kind,  must  depend  on  the  nature 
of  the  contract,  and  the  acts  to  be  perf<»ined  by  the  contractiiy 
parties,  and  any  subsequent  facts  disclosed  on  the  record^  whidi 
have  happened  in  consequence  of  the  contract  (a) 

The  plaintiff,  as  tenant  of  a  farm,  covenanted  with  the  defendant 
as  landlord  to  fetch  and  bring  all  timber,  stone,  and  other  materials 
as  should  at  any  time  during  the  continuance  of  the  term  be  wanted 
about  the  erecting  of  a  threshing-mill,  and  the  latter  covenanted 
to  build  and  erect  the  same:  the  defendant  pleaded  first,  that  he 
began  to  provide  the  necessary  materials  for  erecting  the  mill,  and 
that  whilst  he  was  so  doing,  the  phiintiff  desired  him  not  to  build 
the  same,  but  refrain  from  so  doing,  until  he  should  be  requested 
by  the  plaintiff;  and  secoAdly,  a  plea  of  licence,  the  Court  held 
that  both  these  pleas  were  bad  in  special  demurrer,  assigning  for 
causes,  that  the  covenant  of  the  defendant  was  an  absolute  and  ex- 
ecutory covenant  under  seal,  and  that  the  defendant  had  pleaded 
only  a  parol  request,  alleged  to  have  been  made  to  him  by  the 
plaintiff  to  discharge  and  release  him  from  his  covenant,  before  any 
breach  thereof ;  and  that  it  did  not  appear  that  such  covenant  was 
suspended,  released  or  discharged  by  any  deed  under  seal :  on  the 
grounds  that  such  pleas  neither  amounted  to  a  release,  nor  accord 
and  satisfaction.  (6) 

In  covenant  the  plaintiff  may  assign  as  many  breaches  as  he  will. 
So  in  debt  on  bond  for  the  performance  of  covenants,  by  stat.  8  and 
9  W.  3.  c.  11.  (c) 

On  a  covenant  in  London  to  repair  houses  in  Surrey^  the  breach 
must  be  assigned  at  the  place  where,  &c.  viz,  at  London,  (d) 

Where  tliere  has  been  an  assignment  by  deed,  it  is  suflicient  to 

(a)  Hotham  v.  East  India  Company,  1  (Jh)  Cordwent  v.  Hunt,  2  Moore,  660.  8 

T.  R.  638-45.   Doug.  27«.  S.C.  and  see  Taunt.  596.  S.  C. 

'lliomson  V.  Rrown,  1  Moore,  358.  Sellers  (c)  Symms  v.  Smitli.  Cro.  Car.  176. 

V.  Bickford,  Id.  460.  (rf)  Sheirs  v.  Bretton,  Cro.  Jac.  446. 
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I  '  prove  the  assignment  by  the  subscribing  witness  without  calling  the 
t  witness  to  the  original  deed ;  for  the  assignment  having  adopted  the 
f  original  deed  in  all  its  parts,  it  is  become  as  one  deed,  (a) 
p  '-  In  an  action  by  a  lessee,  against  the  assignee  of  a  lease,  the 
I  ^aintiff  having  proved  the  execution  of  the  counterpart  of  the 
I  lenae^  the  defendant  put  in  the  original  lease  which  was  produced 
i  \gj  a  party  to  whom  he  had  assigned  it .  Held  that  it  was  not 
■eoessary  for  tlie  plaintiff  to  call  the  subscribing  witness  to  prove 
Ae  execution  of  the  lease.  (6) 

Evidence  that  the  attesting  witness  to  an  intermediate  assign- 
aunt  of  a  lease,  had  absconded  from  his  creditors,  was  held  suffi- 
cient to  let  in  proof  of  his  hand-writing,  the  possession  having 
aeoompanied  the  subsequent  assignment,  and  no  slur  being  cast  on 
liie  title,  (c) 

'  In  covenant,  if  some  breaches  be  well  assigned  and  some  not,  and 
Aere  be  a  demurrer  to  the  whole  declaration,  the  plaintiff  shall 
fUTf  judgment  for  those  breaches,  which  are  well  assigned,  {d) 

'  The  proper  mode  of  declaring  in  covenant  is  to  set  out,  that 
bj  indenture  certain  premises,  therein  mentioned,  were  demised, 
(without  stating  them  particularly)  subject  among  other  things  to 
m  proviso  (setting  out  the  substance  of  the  covenant  and  the 
Areaeh.)  {e)  If  the  plaintiff  undertake  to  set  out  the  contract  more 
partieularly,  and  fail  to  set  it  out  correctly,  although  in  a  part  on 
wliich  no  breach  has  been  assigned,  the  variance  is  fatal.  (/) 
«''  A  variance  in  setting  out  one  of  several  covenants  in  a  lease  on 
wlddi  breaches  were  assigned,  m«.  ^*  the  Cellar  Beer  Field'**  instead 
df^^  the  Aller  Beer  Field ""  being  considered  as  part  of  the  de8cri]>- 
tion  of  the  deed  declared  on,  though  the  plaintiff  waived  going  for 
danXages  on  the  breach  of  that  covenant  is  fatal,  (g) 

But  where  in  covenant  on  a  lease  for  not  rejiairing,  tlie  instni- 


. -" 


(a)  Kiih  V.  Turner,  1  Etp.  R.  217.  Swallow  t.  Beaumont,  f  Bam.  &  Aid.  76.% 

\b)  Burnett  t.  Ljmch.  5  Dam.  &  Cres.  1  Chit. Rep.  518.  S.C.  Morgan  v.  Edwards, 

589.  6  Taunt.  394.   2  Marsh,  96.  S.  C.  Pool  v. 

(tf)  Croaby  ▼.  Percy,  1  Taunt.  36  4  .  Court,  4  Taunt.  700.  Ankerstein  v.  Clarke, 

(il)  Doppa  T.  Mayo,  1   Saund.  282-86.  4  Dumf.  &  £aat,  616.  Wilson  t.  Gilbert, 

a.  9.  2  Boa.  &  Pul.  281.  Burbige  v.  Jakes,  1 

(c)  I>andaaa  ▼.  Weymouth,  Cowp.  665.  Bos.  &  Pul.  225.  Tempany  ?•  Bumond,  4 

Price  T-  Fletcher,  Jrf.  727.  Campb.  20. 

(J)  Hoar  ▼.  Mill,  4  Maulo  &  Sel.  470*  (g)  Pitt  ▼.  Green,  9  East,  188. 
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oient  was  described  in  the  dedarmtioD  to  be  made  by  the  plafaitiff 
of  the  one  part,  and  the  defimdant  of  the  other.  On  the  pfodactioa 
of  the  lease  in  evidence,  it  afipeared  to  hare  hem  made  belwcen 
thephdntiffand  his  wife  of  the  one  part,  and  the  defendant  of  the 
other:  the  Court  bdd  that  thu  was  no  Taiianoe,  although  Ae  pn- 
mises  demiswl  were  the  ptopertj  of  the  wife  befeie  marriag&  (a) 

If  the  plaintiff  declares  upon  a  deed,  and  there  is  no  plea  of 
mm  e$ifacium ;  still,  if  at  the  trial  he  would  read  any  part  of  the 
deed  which  is  not  upon  the  record,  he  must  prove  it  by  the  attest- 
iag  witness  in  the  usual  way.  (6) 

To  a  count  in  covenant  charging  the  defendants  aa  ezecoton  fer 
breaches  of  covenant  by  their  testator  as  lessee,  who  had  covenanted 
fat  himsdf,  executors,  and  assigns,  may  be  jomed  another  count 
diarging  them,  that  after  the  death  of  testator  and  their  proving 
his  will  and  during  the  term,  the  demised  premises  came  by  assign- 
ment to  D.  A.f  against  whom  breaches  were  alleged,  and  con- 
cluding that  so  neither  tlie  testator  nor  the  defendants  ^fter  his 
death,  nor  D.  A.  since  the  assignment  to  him  had  kept  the  said 
covenant,  but  had  broken  the  same,  .(c)  And  pj^ne  mdmmiatrmte^ 
runi  may  be  jdeaded  to  both  counts,  (d)  But  it  is  not  enough  fiir 
the  executor  of  an  executcM*,  sued  for  breach  ai  covenant  made  by 
the  original  testator  to  plead  plene  admkustravit  of  all  the  goods 
and  chattels  of  the  original  testator  at  the  time  of  his  death  come  to 
the  hands  of  the  defendant,  &c.  without  also  pleading  admimtira-' 
vU  by  the  first  executor ;  or  at  least  that  he,  the  second  executcn*, 
had  no  assets  of  the  first ;  so  as  to  show  that  he  had  no  fund  out 
of  which  any  devastamt  by  the  first  executor  could  be  made 
good.(e) 

On  a  breach  that  the  house  was  not  in  repair,  a  plea  that  the 
plaintiff  agreed  that  the  defendant  should  employ  a  person  four 
days  in  and  about  repairing  the  house,  in  satisfaction,  is  bad; 
for  the  defendant  was  obliged  to  do  the  repairs  by  the  original 
covenant.  (/) 

(a)  Arnold  t.  Reroult,  1  Brod.  &  Binff.         (6)  WiUiams  v.  Sills,  «  Campb.  519. 
443.  4  Moore,  66»  S.C.  and  see  Boaver  v.         (c)  Lady  Wilson  v.  Wigg,  10  East,  313. 
Lano,  t  Mod.  217.  Ankerstein  v.  Clarke,         {d)  Id,     Ibid,    Lyddall  v.  Dunlopp,   1 
4  Dumf.  &  East,  616.  Aleborrj  v.  Walby,     Wils,  4. 

1  Str.  2'.»9.  (f)  Wells  v.  Fydell,  10  East,  315. 

(/")  Adams  v.  Tapling,  4  Mod.  88. 
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If  the  plaintiff  in  covenant  assign  a  breach  that  the  defendant 
did  not  repair,  a  plea  that  the  defendant  did  not  break  his  cove- 
nant, is  bad  on  special  demurrer ;  although  the  declaration  con- 
cludes by  averring  that  so  the  defendant  had  broken  his  covenant, 
but  it  would  be  good  after  verdict,  (a) 

If  I  covenant  to  leave  all  the  timber  which  is  growing  on  the 
land  when  I  take  it,  and  at  the  end  of  the  term  I  cut  it  down,  but 
leave  it  there,  it  is  a  breach  of  the  covenant :  for  a  covenantor 
ahall  not  defeat  the  intent  of  his  covenant,  which  is  ever  to  be  taken 
most  strongly  against  himself,  (h) 

A  covenant  is  not  a  duty  nor  a  cause  of  action,  till  it  be  broken ; 
and  therefore  it  is  not  discharged  by  a  release  of  all  actions ;  and 
.wlicn  it  is  broken,  the  action  is  not  founded  merely  on  the  spe- 
cialty, as  if  it  were  a  duty,  but  savours  of  trespass ;  and  therefore 
an  aoooird  is  a  good  plea  to  it ;  and  ends  in  damages,  (c) 

But  if  the  one  party  disable  himself  from  performing  his  part, 
the  other  party  is  not  obliged  to  offer  performance  of  his  part,  but 
anay  have  an  action  immediately,  (d) 

As,  where  the  lessor  covenanted  with  the  lessee  to  make  him  a 
new  lease  on  surrender  of  the  whole  within  twenty  years,  and  be- 
fore the  twenty  years  expired,  the  lessor  aliened  the  land  to  another 
by  fine:  it  was  adjudged,  that  the  action  lay  immediately,  for  he 
liad  difaMfld  himself  to  accept  a  surrender,  and  so  to  make  a  new 
leaie.<tf) 

I^  however,  a  man  have  lands  for  a  term  of  years,  and  covenant 
to  leave  them  in  as  good  a  plight  as  he  found  them,  although  he 
pnll  down  the  houses,  the  lessor  shall  not  have  an  action  of  cove- 
nant before  the  end  of  the  term;  for  the  covenant  has  relation 
tlieKele,.and  he  may  rebuild  them.  But  if  he  do  waste  in  wood> 
eofvenant  lies ;  for  he  cannot  repair  it  (/) 

If  the  defendants,  however,  prevent  the  performance  of  a  con- 
dition precedent,  by  their  neglect  and  default,  it  is  equal  to  per- 
formance by  the  plaintiffs,  {g) 

(a)  Taylor  v.  Needham,  f  Taunt.  «78.  («)  Scot.  r.  Majn.  Cro.  Hi*.  450. 

(6)  1  i*p.  N.  P.  271.  if)  F.  N.  B.  145.  k.  Winn.  v.  White,  2 

(c)  Shep.  Touch.  161.  n.  1.  and  see  St.    Bl.  R.  810. 

Gemwina  v.  Willan,  2  Bam.  &  Cres.  216.         (/?)  Hotham  v.  Kaat  India  Compaajr,  1 

(d)  1  Eap.  N.  P.  283.  T.  R.  638.  Doug.  272.  S.  C. 
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PerfoTiiiaiioe  pleaded  otherwiae  than  hi  the  temiB  of  the  oofe. 
nant,  is  bad,  (a)  eren  od  genend  demurrer  to  the  plea  of  ^  aooovd 
and  Mtiilactioii,'"  m  covenant,  (6)  where  the  chunagea  are  uncertain 
and  to  be  reooTered,  a  lesser  thing  may  be  done  in  satiafaction,  and 
there  **  accord  and  satisfaction^  is  a  good  plea;  as  to  an  action  on 
a  covenant  to  repair ;  (c)  but  accord  and  satisfaction  made  belbre 
bieadi  of  a  covenant,  cannot  be  pleaded  in  bar  q£  an  action  oo  the 
covenant*  (d) 

On  n  covenant  that  runs  with  the  land,  evidence  that  the  de- 
fendant is  in  as  heir  will  support  a  dechmition  charging  him  as 
assignee.  (€) 

The  lessee  of  a  coal  mme,  who  covenants  to  pay  a  certain  share 
of  all  sodi  snms  of  money  as  the  coals  shall  sell  for  at  die  pit*s 
mouth,  is  not  liable  under  that  covenant  to  pay  to  the  lessor  any 
part  of  the  money  produced  by  the  sale  of  the  coals  elaewhei^  than 
at  the  pii*s  mouth ;  and  evidence  of  the  lessees  having  accounted 
with  the  lessor,  and  paid  him  the  share  of  the  money  produced  by 
the  sale  of  coals  elsewhere,  is  not  admissible  to  explain  the  intention 
of  the  parties.  (/) 

In  covenant  on  an  indenture  of  demise  of  a  coal  mine  made  on 
the  8th  of  Jtdy,  1806,  reserving  one-fourth  of  the  coal  raised,  or 
the  value  in  money,  at  the  election  of  the  lessor,  and  if  the  one- 
fourth  fell  short  of  400/.  jE^er  armumy  then  reserving  such  additional 
rent  as  would  make  up  that  annual  sum,  to  be  rendered  monthly  in 
equal  portions :  held  that  the  lessor  having  elected  to  take  the 
whole  in  money,  may  declare  for  two  years^  and  three  months*  rent 
in  arrear ;  but  even  if  the  money  rent  were  reserved  annually,  die 
plaintiff  may  remit  his  claim  as  to  the  three  months^  rent,  and  enter 
up  judgment  for  the  two  years^  rent  only,  and  having  first  well  as- 
signed a  breach  of  the  covenant  that  the  lessees  had  not  yielded 
monthly  the  one-fourth  or  the  value  in  money,  &c.  but  had  refus^ j 
&c.  Held,  that  it  would  not  hurt  on  general  demurrer  that  die 
count  went  on  to  allege  that  before  the  eichibiting  of  the  plaintiff*s 
bill,  viz.  on  the  1st  of  Nov.  1797, 900/.  of  the  rent  reserved  for  two 

(a)  Scudamore  v.  Strattoo,  1  Bos.  &  Pul.  (</)  Kaye  v.  Wagborn,  1  Taunt.  4?8. 

4.'>A.  (e)   Derislf-y  y.  distance,  4  T.  R.75. 

{h)  Adams  r.  Tapling.  4  Mod.  88.  (J)  Clifton  v.  Walmeslej,  5  T.  |{.  664. 
(c)  Alden  r.  Blague.  Cro.  Jac.  9*J, 
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yean  and  three  months  was  due  and  in  arrear ;  for  that  date  being 
before  the  lease  made,  and  therefore  imp3ssible  in  respect  to  the 
mibjecUmatter)  must  be  rejected ;  and  the  general  allegation  that 
before  the  exhibiting  of  the  plaintiffs  bill  9(K)iL  of  the  rent  reserved, 
fcc.  was  due,  is  sufficient,  (a) 

If  the  breach  of  covenant  be  assigned  thus :  ^^  That  the  defendant 
has  not  used  the  CEum  in  an  husbandmanlike  manner,  but  on  the 
ONitrary  has  committed  waste,^  the  plaintiff  cannot  give  evidence 
of  the  defendant's  using  the  farm  in  an  unhusbandmanlike  manner, 
if  it  do  not  amount  to  waste. — On  the  former  words  of  tlie  breach, 
had  they  stood  alone,  such  evidence  might  have  been  given.  (6) 

In  covenant  upon  a  lease,  a  view  being  proper  to  be  had,  the 
venue  was  changed  to  the  county  where  the  premises  lay,  though 
moat  of  the  plaintiff's  witnesses  resided  in  the  county  where  the 
venue  was  laid,  (c) 

In  covenant  for  non- repair  (as  for  not  repairing  hedges  and  not 
ploughing  land)  the  writ  of  enquiry  shall  be  to  the  place  where  the 
lease  was  made,  {d) 

Where  an  action  for  breach  of  covenant  was  pending,  and, 
with  all  matters  in  difference,  was  referred  to  arbitration,  the  costs 
of  the  suit  to  abide  the  event :  it  was  held,  that  •  an  award,  that 
the  plaintiff  had  no  demand  on  the  defendant  on  account  of  any 
alleged  breaches  of  covenant,  or  on  any  other  account  whatso- 
ever was  final,  although  the  suit  was  not  in  terms  put  an  end 
to  (6) 

Covenant  lies  against  an  assignee  on  a  covenant  not  to  plough, 
although  assigns  are  not  named  in  the  deed ;  for  it  runs  with  the 

imd-r/; 

Sg^  if  A.  lease  lands  to  J?,  and  B.  covenants  to  pay  the  rent,  re- 
pair  houses,  &c.  during  the  said  term,  and  afterwards  assign  to  C., 
the  assignee  is  bound  to  perform  the  covenants  during  the  term  of 
the  first  lessee,  though  the  assignee  be  not  named;  because  the 
covenant  runs  ¥^th  the  land  made  for  the  maintainance  of  a  thing 
in  esse  at  the  time  of  the  lease  made,  (g) 

.    {•)  BucklejT.  Kenjon,  10  East,  139.  {e)  Jtckson  v.  YftlMlaj,  5  Bani.&  Aid. 

(h)  Harris  v.  ManUe,  3  T.  R.  307.  848. 

{e)  Hodinott  T.Cox,  8  East,  268.  but  see  (/)  Cockson  ▼.  Cock.  Cro.  Jac.  125. 

Anonymoiis,  t  Chit.  Rep.  419.  (g)  Bac  Abr.  tit.  Covenaat.  (£.  S.) 

(lO  Smith  T.  Battan,  Cro.  Jac  142. 
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So,  if  A.  demise  to  B.  several  parcels  of  land,  and  the  lessee  oo- 
venants  for  him  and  his  assigns  to  repair,  &c.  and  after  the  lesaee 
assigns  to  I>.  all  his  estate  in  pared  of  the  land  demised,  and  2>. 
does  not  repair  that  to  him  assigned,  thet  lessor  may  have  an  action 
of  covenant  against  D.  the  assignee,  (a) 

For  a  covenant  may  he  dividaUe  and  follow  the  land ;  wherefiare 
an  action  of  covenant  will  lie  against  an  assignee  of  part  of  the 
thing  demised.  (6) 

Tenants  in  common  may  sue  in  covenant  for  n^eet  of  repairs, 
the  lessee  of  a  house,  who,  subsequently  to  the  demise^  but  befine 
the  breach  alleged,  becomes  a  co-tenant  of  the  plaintiff  in  the  same 
house,  (c) 

If  a  lessee  covenant  that  he  and  his  assigns  will  repair  the  house 
demised,  and  the  lessee  grant  over  the  term,  and  the  lusignee  do 
not  repair  it,  an  action  of  covenant  lies  either  against  the  assignee 
at  common  law,  because  this  covenant  runs  with  the  land,  or  it  lies 
against  the  lessee  «t  the  election  of  the  lessor,  who  may  diarge 
both,  but  execution  shall  be  against  one  of  them  only;  fbr  if  he 
take  both  in  execution,  he  that  is  last  taken  shall  have  an  audita 
querela,  {d) 

So,  the  executor  of  a  lessee  is  liable  to  the  grantee  of  the  reversion 
on  such  a  covenant ;  though  the  lessee  may  have  assigned  his  term 
and  the  grantee  have  accepted  rent  of  the  assignee.  For  the  per- 
sonal representative  of  a  lessee  for  years  is  his  assignee ;  and  a  co- 
venant to  repair  runs  with  the  land,  as  it  is  to  be  performed  on  it, 
and  therefore  binds  the  assignee,  (e)  So  with  respect  to  a  covenant 
to  make  further  assurance.  (/) 

So,  if  there  be  a  covenant  which  runs  with  the  land  and  the 
lessee  assigns  over,  and  the  assignee  die  intestate,  the  lessor 
may  have  covenant  against  the  administrator  of  the  assignee 
and  declare  against  him  as  assignee:  for  such  covenants  bind 
those  who  come  in  by  act  of  law  as  well  as  by  act  of  the  piir* 
ties,  {g) 

(a)  B«c.  Abr.  tit.  Covenant.  (£.3.)  («)   Tilnej  v.  Xorris.   1  Ld.  Il8ym.533. 

(6)  Congbam  v.  King;.  Cro.  Car.  221.  (/)  Middlemore  v.  Goodule.   Cro.  C«r. 

(c)  Yates  v.  Cole,  t  Brod.  &  Bing.  660.  503. 

5  Moore,  654.  S.  C.  {g)  E»p.  N .  P.  SiH). 
{d)  Brett  v.  Cumberland.  Cro.  Jac.  .S21. 
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Covenant  will  lie  by  the  assignee  of  the  reversion  of  part  of  the 
demised  premises,  against  the  lessee  for  not  repairing,  (a) 

A  covenant  by  a  lessor  to  supply  the  premises  demised  (which 
were  two  houses)  with  a  sufficient  quantity  of  good  water,  at  a  rate 
therein  mentioned  for  each  house,  is  a  covenant  that  runs  with  the 
land,  and  for  the  breach  of  which  the  assignee  of  the  lessee  may 
maintain  an  action  against  the  reversioner.  (6) 

At  to  the  extent  to  which  the  lessee  or  assignee  is  liable  in  cove- 
nant, there  is  a*considerable  difference. 

]•  The  lessee  has,  from  his  covenant,  both  a  privity  of  contract 
and  of  estate;  and  though  he  assigns,  and  thereby  destroy  the  pri- 
vitj  of  estate,  yet  the  privity  of  contract  continues,  and  he  is  liable 
in  covenant  notwithstanding  the  assignment,  fe^ 

2.  But  the  assignee  comes  in  only  in  privity  of  estate,  and  there- 
fare  is  liable  only  while  he  continue  to  be  in  possession,  and  there- 
fiire  has  the  legal  estate:  except  in  the  case  of  rent,  for  whicli 
though  he  assign  over  he  is  liable  as  to  the  arrears  incurred  before 
as  well  as  during  his  enjoyment;  and  such  assignee  was  made  liable 
in  equity,  though  the  privity  of  estate  were  destroyed  at  common 
law.  (d) 

.An  assignee  of  a  lease  by  indenture  is  estopped  by  the  deed 
whicih  estops  his  assignor,  therefore  he  cannot  plead  luni  dimisit.  (e) 

AasigDees  of  a  bankrupt  are  not  liable  for  the  rent  of  premises 
aanigned  to  them  by  the  commissioners  unless  they  take  posses- 

,  .inrhere  assignees  of  a  bankrupt  advertised  a  lease  of  certain  pre- 
miaesy  of  which  the  bankrupt  was  lessee,  for  .sale  by  auction,  (with- 
oiit  stating  themselves  to  be  the  owners  or  possessors  tliereof,)  and 
DQ.Iiidder  offering,  they  never  took  possession  in  fact  of  the  pre- 
n^uiea:.  held  that  this  was  no  more  than  an  experiment  to  ascertain 
the  value,  whether  the  lease  were  beneficial  or  not  to  the  creditors, 
and  did  not  amount  to  an  assent  on  the  part  of  the  assignees  to  take 
the   term,  or  support  an  averment  in  a  declaration  in  covenant 

(a)  Twymwn  v.  Pickard,  2  Barn.ac  Aid.  (d)  Brc.  Abr.  tit.  Covennnt.  (E.  4.)  Tay- 
105,  ud  see  Kitchen  v.  Buckly,  1  Leon,  lor  t.  Shum.  1  Bos.  &  Full.  21-93.  Steven- 
J09.  .son  V.  LMnbard,  «  Ewt,  575-80.   Stone  v. 

(6)  Jourdain  r.  Wilson,  4  B.  &  A.  266.      Evans,  ante, 

(r)    Eaton  V.   Jaques,   Doug,   4.>5-5».         (e)  Taylor  r.  Needham,  2  Taunt.  278. 
ChanceUor  v.Poole.  Ibid. 764.  (/)  BourdnionT.Dalton.Peakfi'sR.fnR. 
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against  them  by  the  landlord^  that  all  the  estate,  right,  title,  interest, 
&c  of  the  bankrupt  in  the  premises  came  to  defendants  by  aasign- 
ment  thereof,  (a)  •     - 

Where  the  breadi  assigned  was  on  two  eovenants,  andit  appeared, 
that  for  the  one,  the  pkintiff  had  no  cause  of  «otioa,  and  fisr  the 
other  a  good  cause^  and  issue  was  joined  on  both,  and  fbuad  tat  the 
plaintiff  in  both  and  damages  entirdy  assessed;  the  plaiatiff  »«ould 
not  have  yxAgax&it.(a) 

To  an  action  of  covenant  for  not  pulling  down  part  <»f  ahouse 
called  The  Cherry  Tree  at  Southgate,  in  Middlesex,  which  <had 
been  let  by  the  plaintiff  to  the  defendant's  testator;  the  plea/was, 
that  the  testator  had  repaired  and  beautified  other  parts  of  tho  pre- 
mises, at  the  plaintiff's  request,  which  the  plaintiff  had  aoseplsd  in 
satisfaction;  replication,  protesting  that  the  plaintiff  did- mi  re- 
quest the  testator  to  repair;  and  replying  that  he  did  nei.sMept 
the  repairs  in  satisfaction.  It  appeared  that  the  plainlsffliadf  de- 
mised the  house  to  the  testator,  who  had  covwianted  to.piiU:d0wn 
the  comer  of  it  for  the  purpose  of  letting  the  (daibtiit  nuhkeia 
cart-way  over  the  place  where  the  comer  of  the  house  8tood«>'  IdtM. 
Kenfon. — The  plaintiff  has  demibed  the  house  called  tbeiCheny 
Tree,  and  consequently  the  ground  on  which  it  stoodr. .  Kht  w«y 
he  claims  is  to  be  made  over  part  of  the  ground  on  which  the  liouae 
so  demised  stood.  Every  deed  is  to  be  taken  most  strongly.agiinst 
the  grantor.  If  the  comer  of  the  house  be  pulled  dcvwn,  the  fdain- 
tiff  cannot  use  the  ground  on  which  it  stood,  because  it  panned  -by 
the  demise ;  and  not  having  reserved  in  the  deed  any  right  lo.'Uae 
it,  unless  the  plaintiff  had  so  reserved  it,  he  cannot  daon  ilaaa 
way  but  by  prescription:  but  as  the  testator  did  covenant  lopnU 
down  the  comer  of  the  house,  and  has  not  done  so,  there  mutt  be« 
.verdict  for  the  plaintiff,  but  only  for  nominal  damages.  (6)     . 

As  to  bringing  money  into  Court  in  this  action :  where  (here  are 
several  counts  or  breaches  in  the  declaration,  and  as  to  some  qf  than, 
the  defendant  may  bring  money  into  court,  but  not  as  to  the  others, 
he  may  obtain  a  rule  for  biinging  it  in  specially.  Thus,  where  in 
covenant  upon  a  lease  for  non-payment  of  rent,  and  not  repairing 
&c.  the  Court  made  a  rule,  that  upon  payment  of  what  should 

(a)  Turner  y.  RicLardson,  7   EmI.  33 j.        (/i)  Good  v.  Hill,  t  Esp.  R.  690. 
SSmiUi,  R.330.S.C. 
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appear  to  be  due  for  rent,  the  proceedings  as  to  that  should  be 
stayed ;  and  as  to  the  other  breaches,  that  the  plaintiff  should  pro- 
ceed at  he  should  think  fit.  (a) 

Respecting  relief  by  bill  in  equity,  the  party  cannot  seek  for 
specific  performance  of  a  covenant  to  repair.  (6) 

But  upon  a  covenant  to  build,  the  covenantee  is  clearly  entitled 
to  apply  to  a  Court  of  Equity  for  a  specific  performance ;  for  to 
build  is  one  entire  thing,  and  if  not  done  prevents  that  security  for 
his  rent  to  which  the  lessor  is  entitled  by  virtue  of  a  building 
lease.  (6) 

Whov  a  person  on  a  building  lease  covenants  to  new  build  the 
brick  messuages  on  the  premises,  the  rebuilding  some  and  repairing 
others  was  held  not  to  be  sufficient  to  answer  the  covenant,  but  the 
must  rebuild  the  whole.  (6) 

Where  A*  being  possessed  of  certain  premises  for  a  term  of  years 

dgned  part  of  them  over  to  B,  for  the  residue  of  his  term,  with  a 
covenant  for  quiet  enjoyment,  and  B,  afterwards  assigned  them  over 
to  C.  Hdd  that  C  having  been  evicted  by  J,  C  (the  lessor  of  A,) 
fat  a  bfesch  of  covenant,  committed  by  A.  previously  to  the  assign- 
tnent'to  A,  might  maintain  an  action  against  A.<,  upon  the  covenant 
tcft  quiet  enjoyment,  on  the  ground  that  there  was  a  privity  of  estate 
htd^iiMAA.  and  C  (c) 

liKeovanant  by  the  lessor  against  the  lessee  upon  a  lease  reserving 
MiillllilfWHi iT  iMit  for  every  acre  of  certain  lands  converted  into  til- 
If^l^dte  jury,  by  their  verdict,  having  given  damages  for  the  actual 
liJttiiy'Mitained,  instead  of  the  increased  rent,  the  Court  will  not 
MA^-Ac^  plalntiiF  a  new  trial,  on  the  ground  that  the  verdict  was 
Uf&tdUMH'  with  jikfltice ;  secondly,  the  judge  having  expressly  di- 
iP«IIM*the  jury  to  find  damages  to  the  amount  of  the  increased 
lent,  the  Court  granted  the  new  trial,  without  payments  of  costs.(d) 


ri 


...^ 


•^^' -l^rfd**  Pimct.  621.  (c)  Cmnpben  v.  Lewis.  3  B.  &  A.  3W, 

^l^)i<U^^ London r. Naih.  3  Atk.  5lf .    8  Tonnt. 715.  SMoore, 35,  8.  C. 
th^Um^y  ▼•  Viiyin.  3 ^'el.  184.  (d)  FRirant  r.  Olmius.  3  B. &  A.  69:2. 
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Section  II. — Of  the  Action  of  Assumpsit. 

If  the  lease  be  by  writing  without  deed,  or  by  parol  demiflc^lke 
landlord's  remedy  for  the  breach  of  such  stipulations^  as  the^ 
of  the  agreement  express  or  the  contract  implies,  is  by  aa 
(isaumpsit;  for  an  action  upon  the  case  on  assumpM  (or  aa  it  i^Jim 
called  on  promises)  is  an  action  which  the  law  gives  the  par^^ 
jured  by  the  breach,  or  non-perforanoe  of  a  contract  legally  artmA 
into ;  it  is  founded  on  a  contract  either  express  or  implied  fay  Ufti^ 
and  gives  the  party  damages  in  proportion  to  the  loss  he  hasflir 
tained  by  the  violation  of  the  contract  .  .  ..  i.: 

An  agreement  to  leave  a  farm  as  he  found  it,  is  an  a^mmiirt.W 
leave  it  in  tenantable  repair,  if  he  found  it  so ;  and  will  mfnatiHt 
declaration  so  laid. (a)  .    t     <uiM 

Where  a  tenant  occupied  under  an  agreement  oontairnqg?*  -^ 
riety  of  provisions,  and  amongst  others,  that  he  ahould  .kfcp.tkt 
premises  in  tenantable  repair;  it  was  held  that  the  I^WHth^td  mtjfrft 
declare  generally  ^^  that  the  defendant  became  tenant,  and  in-coih 
sideration  thereof  undertook  to  repair^  witliout  setting  out  the 
agreement,  (b) 

In  an  action  by  A,  his  wife  and  B.  the  declaration  stated  that  tlie 
plaintiffs  liad  agrct-d  to  let  to  the  defendant  certain  lands,  that  the 
defendant  became  tenant  to  the  plaintiffs,  and  in  consideration  thtf 
tlie  plaintiffs  had  promised  the  defendant  to  perform  all  things  ia 
the  agrc^enient  by  them  to  ]>e  performed,  the  defendant  promised, 
kc.     The  agreement  given  in  evidence  purported  to  be  made  byw 
ogent  for  the  wife  of  A,  and  B.  only,  but  A.   had  subsequditly 
received  rent  from  the  tenant:  held,  that  the  consideration  was  not 
proved  as  alledged,  inasmuch  as  A.  was  not  bound  by  the  agitfr- 
ment  before  tlie  receipt  of  rent,  and  therefore  was  not  a  joint  wo- 
tractor  ah  initio.     Another  count  stated  that  the  defendant  •*> 
tenant  to  the  ])laintiffs^  and  in  consideration  had  promised  to  use  the 
land  in  an   husl)andlike  manner.      The   proof    was  that  he  li*J 


'"  »  Winn  v.WnitP,  C?  T.!.  H.  «H>.  V7.i.   S  Dim  I.  »\  Rvl.  :^:2.  ^A' 
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agreed  to  farm  the  lands  in  an  husbandlike  manner  to  he  kept  con- 
stantly in  grass :  held,  that  this  also  was  a  variance,  (a) 

In  an  action  against  a  tenant  upon  promises  that  he  would  occupy 
the  farm  *'  in  a  good  and  husbandlike  manner,  according  to  the 
custom  of  the  country  ;^  an  allegation  that  he  had  treated  the  estate 
oodtnuy  to  ^^  good  husbandry  and  the  custom  of  the  country,*^  is 
pnyved  by  shewing  that  he  had  treated  it  contrary  to  the  prevalent 
oouTse  of  husbandry  in  that  **  neighbourhood,^  as  by  tilling  half 
Im  farm  at  once,  when  no  other  fiu-mer  there  tilled  more  than  a 
diird,  though  many  tilled  only  a  fourth :  and  it  is  not  sufficient  to 
ahew  any  precise  definitive  custom  or  usage  in  respect  of  the  quan- 
titf  tilled.  (6) 

Where  a  tenant  came  in  under  an  agreement  to  manage  and  quit 
the  premises  agreeably  to  the  manner  in  which  the  same  had  been 
nateged  and  quitted  by  the  former  tenants ;  and  it  appeared  upon 
m  tafll'filed  to  restrain  him  from  removing  crops,  &c.  after  a  notice 
to  quit,  that  the  former  tenant  held  under  a  lease,  containing  a 
coreaant  not  to  remove  crops,  &c.  at  the  end  of  the  term,  but  of 
which  lease  the  defendant  had  no  notice ;  and  that  in  point  of  fact 
the  hurt  tenant  did  remove  the  crops,  &c.  when  he  quitted  the  pre- 
mises^ the  Lord  Chancellor  ruled  that  the  tenant  was  not  bound  by 
thtf  covenants  of  the  lease,  and  refused  the  injunction,  (c) 

/L  tenant  at  will  even  is  bound  to  keep  the  premises  in  repair, 
aad  to  use  the  land  fairly  according  to  the  course  of  husbandry 
wUcsh  die  nature  of  the  soil  may  require,  and  the  custom  of  the 
deantry  paints  out  as  being  proper.  It  seems,  indeed,  that  those 
which  are  implied  in  a  lease,  (of  which  we  have  in  a  pre- 
part  of  this  work  made  more  particular  mention,)  subsist 
llgtiyeen  landlord  and  tenant  as  resulting  from  their  relative  situa- 
liiMS^  by  whatever  means  that  situation  is  created ;  so  that  the  breach 
tf  <aay  of  them  is  a  wrong  for  which  the  law  affords  a  remedy:  an 
on  the  case  therefore  will  lie  for  damages  arising  from  the 
to  repair,  (d) 

'  An"  agreement,  (as  has  been  before  observed,)  though  not  under 
seal,  may  be  declared  on  specially,  in  which  case  it  may  be  said  to 
hind  the  parties  by  its  own  force;  or  the  plaintifi^  may  in  some 

(a)  Stundenion  v.  Griffith,  5  Barn.  &        (r)  Liebonrood  v.  Vines,  1  Meriralo,15. 
Cres.  909,  8  Dowl.  &c  Ryl.  643.  S.  C  {d)  Co.  Lit.  56.  b.  n.  2. 

(A)  Lei^h  v.  Hewitt.  4  £aat.  154- 

Y  Y  2 


092  Of  the  Remedy  for  Landlord      [Chap.  XV. 

instances  declare  generally,  and  give  the  written  contracHiA 'evi- 
dence, (a)  "      '^     " 

A  tenant  from  year  to  year  is  bound  (as  has  been  (Jb0ttf«d>«nly 
to  fair  and  tenantable  repairs,  so  as  to  prevent  waste  ot  deesy  frftbe 
premises,  but  is  not  bound  to  do  substantial  and  lasting  fepaB«^(^y 

So,  a  declaration  that  in  consideration  that  the  defaultail  had 
become  tenant  to  the  plaintiff  of  a  farm,  the  defendant  tmdeiieok 
to  make  a  certain  quantity  dt  fallow,  and  to  spend  0Oi  iroidi'^f 
manure  every  year  thereon,  and- to  keep  the  buildings  in  rcfMdr^'WM 
held  bad  on  gaieral  demurrer:  those  obligations  not  arinftg  out  of 
the  bare  relation  of  landlord  and  tenant,  (c)  ^  *«   **• 

But  if  after  the  expiration  of  a  written  lease  containing  a  oonttant 
by  the  tenant  to  keep  the  premises  in  repair,  he  Teribally -agree  to 
hold  over,  paying  an  additional  rent,  nothing  more  being  elpicsKd 
betwe^i  the  parties  respecting  the  terms  of  the  new  tenaney,  be  is 
presiuned  to  hold  under  the  covenants  of  the  former  Iteae,  M'fitf  ias 
they  are  applicable  to  his  new  situation ;  and  if  the  prrwiiii  be 
afterwards  burnt  down  by  accidental  fire,  he  is  bound  to  rAhiild 
them. (d)  =  .  .    ■  .^ 

Special  covenants  as  to  cultivation  are  not  to  be  implied  from  the 
mere  act  of  holding  over,  as  they  may  be  from  payment  of  rent  at 
the  same  period,  which  may  be  evidence  of  an  agreement  to  hold, 
not  only  on  the  same  terms,  but  subject  to  the  same  covenants,  (e) 

Where  a  declaration  by  landlord  against  tenant  av^nred,*  that 
defendant  became  tenant  to  plaintiff  of  certain  messuages.  Sec.  from 
year  to  year,  at  a  certain  rent  payable  half  yearly,  and  that  defend- 
ant undertook  and  promised  that  he  would,  during  the  continuance 
of  the  tenancy,  keep  the  messuages,  &c.  in  repair,  and  would,  durikig 
the  continuance  of  the  said  tenancy,  pay  rent;  and  alleged  ^ 
breaches,  in  the  first  count,  that  the  premises  were  not  l^t  ill 
tenantable  repair ;  and  in  the  second,  first,  non-repair,  and  second, 
non-payment  of  rent ;  and  the  defendant  having  pleaded  the  genecal 
issue,  and  paid  into  Court  half  a  year's  rent,  upon  the  second  breach-: 
it  was  held,  that  such  payment  admitted  the  whole  of  the  contract 
as  set  out  in  that  count.  (/)     And  a  stamped  agreement  for  a  lease 

(a)  Robingon  v.  Drybrough,  6T.R.  317-  (rf)  Digbv  v.  Atkinson,  4  Campb.  275. 

^^'  (0  Kiropton  t.  Ere,  «  Ves.  Sl  Bi  349L 

(6)  Ferguson  v ,  2  Esp.  R.  .>90.  (f)  Dver  v.  Asbton,  1  Bam.  &  Cres.  3, 

(c)  BroT^-n  v.  Crump.  1  Marn.  5r,7.  2  T)owl.  ii^  Rjl.  19.  S.  C. 
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fbv  Kventeen  yean  of  the  premises  in  question,  to  whidi  the  plaintiff 
was  no  party,  but  made  between  defendant  and  other  persons,  from 
whom  plaintiff  derived  title  to  the  premises,  was  held  to  be  admis- 
sible in  evidence  to  prove  the  defendant's  promise  to  keep  the  mes- 
auages  in  repair,  {a) 

■  A  plea  (to  a  declaration  against  a  tenant  for  not  using  premises 
ia.  iBA  huabandlike  manner  in  repairing  fences,  &c.  on  his  implied 
promiBe  so  do)  that  the  fences  became  out  of  repair  by  natural 
deoaji  and  that  there  was  not  proper  wood  (without  specifying  it) 
which  defendant  had  a  right  to  cut  for  repairing  the  fences,  and  that 
the  plaintiff  ought  to  have  set  out  proper  wood  for  the  purpose  of 
vcfMUrs,  which  plaintiff  neglected  to  do,  without  averring  any  request 
cm  plaintiff  so  to  do,  or  a  custom  of  the  country  in  this  respect, 

A  tenant  having  agreed  with  his  landlady  that  if  she  would  ac- 
cept another  for  her  tenant  in  his  place,  (he  being  restrained  from 
aildgniBg  the  lease  without  her  consent,)  he  would  pay  her  40/.  out 
<tf  100/.  which  he  was  to  receive  for  the  good-will,  if  her  consent 
were  obtained ;  and  having  received  the  100/.  from  the  new  tenant, 
mho  was  cognizant  of  this  agreement ;  is  liable  to  the  landlady  in 
•O  action  tor  maaey  had  and  received  for  her  use ;  the  consideration 
l^c&Dg  executed,  and  therefore  the  case  being  taken  out  of  the  Statute 
ai  Frauda,  as  a  contract  for  an  interest  in  land,  (c*) 
,:;Under  a  submission  to  an  arbitrator  of  all  matters  in  difference 
between  landlord  and  tenant,  the  arbitrator  awarded  {inter  alia) 
tbfit  a  stack  of  hay  left  upon  the  premises  by  the  tenant,  should  be 
ddUv^red  up  by  him  to  the  landlortl  by  a  certain  day,  upon  the 
Ua^Bnt  being  paid  or  allowed  a  certain  sum  in  satisfaction  for  it. 
Udd^'ibfit  the  property  in  the  hay  did  not  pass  to  the  landlord  on 
b|ar  tender  of  the  money,  by  the  mere  force  of  the  award,  against 
l|li^  eonaent  of  the  tenant,  who  refused  to  accept  the  money  or  deliver 
p|i|i,:the  hay;  and  that  the  landlord''s  only  remedy  was  upon  the 
ama!d^(d) 

:  ..:l?rover  lies  for  com  cut  by  an  outgoing  tenant  after  the  expiration 
aS,bia  term,  though  sown  by  him  before  that  time,  under  the  notion 

of  being  entitled  to  a  way-going  crop,  {e) 

t  ■  ■ 

(^D¥er  V.  Afthton,  S  Dowl.  &  Ryl.  19.         (d)  Hunter  v.  Price,  15  East,  100. 
•    (fr) « Whitfield v.Weedon, eChit.il. 683.        (e)  Davies  v.  Connop,  1  Price,  .5.). 
^r)  Griffith  V.  Youug.  1^  Ewt,  613. 
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In  special  amwmpnt  mgmaX.  the  Uamok  for  not  perfionniaK  Jib 
agrcementa,  the  estate  c^  the  IcMor  is  Ml  inraaterial  avcnaent^if  die 
tenant  have  had  the  enjoymeBt  of  his  lease.  For  the  iim  ■■in  is, 
that  cm  the  geararal  issue  in  an  action  on  theoase,  aUflsaiariaf: 
ments  are  denied,  and  put  in  issue,  but  nothing  dsa  The' 
the  plaintiff  is  not  a  material  svennent;.  liar  please  fayateaaataD 
tail  (aa  the  phdntiff  in  this  case  was)  is  not  Toid,  but  mij 
bf  the  issue  in  tail :  it  had  not  been  nor  eould  be  amdad 
the  life  of  the  lessor ;  nor  does  it  lie  in  the  month  of  the 
iHio  has  enjojed  the  fruit  of  it,  iiOfAwfn^  its  validity.  That 
fore  hang  aa  immaterial  aTorment,  the  plaintiff  (notwithataubig 
he  was  mistaken  in  his  title)  was  held  to  be  entitled  to  wcoin  on 
the  first  count  of  the  declaration,  which  stated  that  the  lands 
descended  to  him  in  fee  on  the  death  of  his  father,  aa  0asi*snd 
heir,  (a) 

The  deSendant^s  tenancy  of  land  in  iP.  at  a  certain  leiit  was  aHcged 
as  the  conaidenition  for  his  promise  to  manage  it  in  an  hnshandlike 
iunner,  the  land  fer  which  the  rent  was  resenned,  was  in  /*•  aad  C 
this  was  held  to  be  a  fetal  varianee  in  stating  the  oonsideflatioBof 
the  promise.  (6)  i     • 
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Section  I.     Of  Waste  on  the  Statute  of  Gloucester* 

Remedies  for  waste  lie  at  common  law  by  prohibition  of  waste 
and  action  of  waste :  in  favour  of  the  owner  of  the  inheritance ;  how- 
ever, the  statutes  of  Marlhridge^  52  H.  3.  c.  23.  and  of  GlaucesteVy 

{n)  Lcgh  V.  Hrwitt,  4East,  lot.  {h)  Tool  v.  Court,  4Taunt.700. 
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-6jS.  l.-o.  5.  provided  Chat  the  writ  of  waste  shall  not  only  lie  against 
tenants  by  the  law  o{  England  (or  curtesy)  and  those  in  dower,  but 
sigamst  any  farmer  or  other  that  holds  in  any  manner  for  life  or 
3rears:  so  that  for  above  five  hundred  years  past  all  tenants  merely 
Ibrlife  or  for  any  less  estate  have  been  punishable  or  liable  to  be 
impeadied  for  waste  both  voluntary  and  permissive:  unless  their 
made,  as  sometimes  they  are,  without  impeachment  of  waste, 
impBiUione  vtuti ;  that  is,  with  a  provision  or  protection  that 
shall  impetere  or  sue  him  for  waste  committed,  {a) 

But  tenant  in  tail,  after  possibility  of  issue  extinct,  is  not  impeach- 
'far  waste ;  because  his  estate  was  at  its  creation  an  estate  of 
•inheritance,  and  so  not  within  the  statutes.  The  first  incident  to 
loi-  estate  tail  is,  that  the  tenant  shall  not  be  punishable  for  com- 
odtting  waste,  by  felling  timber,  pulling  do^vn  houses,  opening  and 
working  mines,  &c.  But  this  power  must  be  exercised  during  the 
'fife  <if  the  tenant  in  tail,  for  at  the  instant  of  his  death  it  ceases. 
•Ifyt^hevefore,  a  tenant  in  tail  sell  trees,  growing  cm  the  land,  the 
Sendee  must  cut  them  down  during  the  life  of  the  tenant  in  tail ; 
'  far  iocherwise  they  will  descend  to  the  heir,  as  parcel  of  the  in- 
heritance, (ft) 

The  Court  of  Chancery  will  not,  in  any  case  whatever,  restrain 
the  tenant  in  tail  from  committing  waste.  It  is  said  also,  that  if  he 
g^rant  all  his  estate,  the  grantee  is  dispunishable  for  waste :  so  if 
grantee  grant  it  over,  his  grantee  is  likewise  dispunishable.  Neither 
does  waste  lie  for  the  debtor  against  tenant  by  statute,  recognizance, 
or  ekgiif  because  against  them  the  debtor  may  set  off  the  damages 
m  account :  but  it  seems  reasonable  that  it  should  lie  for  the  rever- 
tndbier  expectant  on  the  determination  of  the  debtor^s  own  estate,  or 
of  those  estates  derived  from  the  debtor,  (c) 

,  V  -By  the  statute  of  Marlbridge^  single  damages  only  c^ould  be 
recovered,  except  in  the  case  of  a  guardian;  but  the  statute  of 
Gbmcesier  directs  that  tenant  in  dower,  by  the  curtesy,  for  life,  or 
years,  shall  lose  and  forfeit  the  place  wherein  the  waste  is  committed, 
and  dSD  treble  damages  to  him  that  hath  the  inheritance.  The 
statute  speaks  of  terms  of  years  in  the  plural  number;  but  though 
It  be  a  penal  law,  whereby  treble  damages  and  the  place  wasted  shall 

be  recovered,  yet  a  tenant  for  half  a  year,  being  ^vithin  the  same 

■»■■»■.■ 

(a)  «  Bl.  Com.  28.S.  (r)  Cruisp's  Dig.  tit.  2.  c  t.  8.  22.  Anon. 

(b)  Cruise's  Dig.  tit.  2.  c.  1.  s.  33.  3  Leon.  121 . 
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miBdiief,  fiball  be  withm  Ae  same  remedy,  dMn^  k:\m  outltf  lii». 
letter  of  the  law.     The  expression  of  the  statute  it,  dit'*Mirtiirii: 
forfeit  the  thing  whkh  he^^hadt  wasted;'^  and  it  hath  ban-^detv- 
minedthat,  under  thcae  worda»  the  place  is  also  indndcd^ '  nlf  waite 
be  done  tparmmy  or  here  and  there^  all  €mx  a  wood,  the  trholtf^aoad 
shall  be  recovered ;  orif  in  several  rooms  of  a  hoiisei  the  whole  tena»« 
shall  be  forfeited;  because  it  is  impraeticaUe  iat  the  vmenioum%^\ 
enjoy  only  the  identical  places  wasted,  wh«i  lyiag  intarspnsoiwdii 
the  other.     But  if  waste  be  done  only  at  one  end  of  aw«od>(ar  ptP^* 
haps  in  one  loom  of  a  house,  if  that  can  be  ccovenicntly  sspatttited 
from  the  rest,)  that  part  only  is  the  loem  vmskOut^  or  diing^wasledi^* 
and  that  only  shall  be  forfidted  to  the  reversioner,  (a)        ■.-»    -i 

The  redress  under  this  statute  for  this  injury  of  wasta  ia>of'.two- 
kinds,  preventive  and  corrective ;  the  former  by  writ  ofoffrqatinfM; 
the  latter  by  action  of  waste. 

E$irepemmt. — EMtrepement  from  emHrpanj  signiEes  to^dMnrirtmy ' 
the  heart  of  the  ground,  by  plonghii^  and  sowing  k-eontinasilyv- 
without  manuring  or  other  good  husbandry,  whevAy  ifis^jiapiileilv 
and  may  be  also  apptied  to  the  cutting  down  trees^  or-loppiii^^Um 
farther  than  the  law  allows.     The  word  is  used  lor  a  iwrit^vdlldt' 
lies  in  two  cases :  the  one  by  the  statute  of  (Mtmost^tfr,  when  a'pei^ 
son  having  an  action  depending,  as  a  formedon^  writ  of  right,  tgt^ 
sues  to  prohibit  the  tenant  from  mdcing  waste  during  the  suite  the 
other  is  for  the  d^nandant,  who  is  adjudged  to  recover  seisin  of  the 
land  in  question  after  judgment  and  before  execution,  sued  by  the 
writ  of  habere  facias  possesaumenij  to  prevent  waste  being  made- 
before  he  gets  into  possession.     By  an  equitable  construction  ei  the 
statute  of  Gloucester^  and  in  advancement  of  the  remedy,  it  is  now 
held  that  a  writ  oi  estrepement  to  prevent  waste  may  be  had  in  every  < 
stage,  as  well  of  sudi  actions  wherein  damages  are  recoverad,  aaof 
those  wherein  only  possession  is  had  of  the  lands;  for  perhaps  the 
tenant  may  not  be  able  to  satisfy  the  demandant  his  full  damagfti< 
In  an  actim  of  waste  itself  therefore  (of  which  hereafter)  to  reoover- 
the  place  wasted  and  also  damages,  this  writ  will  lie  as  well  before 
as  after  judgment,  for  the  plaintiff  cannot  recover  damages  ft>r  more 
waste  than  is  contained  in  his  original  complaint :  neither  is  he  at 
liberty  to  assign  or  give  in  evidence  any  waste  made  after  suing  out 
the  writ :  it  is  therefore  reasonable  tliat  he  should  have  this  writ  of 

(rt)  Co.  Lit.  h\. 
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praraitive  justice^  sinec  he  is  in  his  present  suit  debarred  of  any 
further  remedy,  (a) 

If  «  wxit'0{  e^trepement  forbidding  waste  be  directed  and  delivered 
to'the  tenant  himself,  as  it  may  be,  and  he  afterwards  proceed  to 
conmiit  waste,  an  action  may  be  carried  on  founded  upon  this  writ, 
whcrain  the  only  plea  of  the  tenant  can  be  non  fecit  vcLstwn  cwitra 
ptFMbiiionemi  and  if  upon  verdict  it  be  found  that  he  did,  the 
plomtiff  may  recover  damages  and  costs,  or  the  party  may  proceed 
to  punish  the  defendant  for  the  contempt.  (6) 

This  writ  lies  properly  where  the  plaintiff  in  a  real  action  shall 
not  recxyver  damages  by  his  action,  and  as  it  were  supplies  damages ; 
far  damages  and  costs  may  be  recovered  for  waste,  after  the  writ  of 
e9itmpBmeni  is  brought  (c) 

By  virtue  of  either  of  these  writs,  the  sheriff  may  resist  those  who 
do,  or  offer  to  do  waste ;  and  if  otherwise  he  cannot  prevent  them, 
Iwiinay  lawfully  imprison  the  wasters^  or  make  a  warrant  to  others 
tQ/iiiKprisDn  them ;  or,  if  necessity  require  it,  he  may  take  the  posse 
cMnMcm. to  his  assistance,  (d) 

txilVfiivf  Waste. — The  writ  of  waste  is  also  an  action  partly  founded 
on-'the  common  law,  and  partly  u]x>n  the  statute  of  Gloucester^  and 
may;  be  brought  by  him  that  hath  the  immediate  estate  of  inherit- 
aaoe,.  whether  it  be  fe&4imple  or  fee-tail ;  provided  the  reversion 
cgatintte  with  him,  in  the  same  state  in  which  it  was  at  the  time  of 
tlMtDmstedicme,  and  be  not  granted  over;  for  though  he  take  the 
estnte  back  again,  the  action  is  gone,  because  the  estate  did  not  con- 
tiiliift»)(0)  This  is  a  remedy  and  yet  a  penal  law,  and  therefore  shall 
have  A  favourable  construction.  (/) 

/'ih. purchaser  (as  contradistinguished  from  one  by  descent)  shall 
hnvean  action  of  waste. 
fiSo,  a. parson,  &c.  for  it  is  the  dowry  of  the  church. 
.iBut,if;a  lease  be  made  to  A,  for  life,  remainder  to  B,  for  life,  re- 
nu^ndec  to  C  in  fee,  no  action  of  waste  lies  against  the  first  lessee 
Affmxkg.  the  estate  in  the  mesne  remainder,  for  then  his  estate  would 
b^^testroyed;  otherwise  if  B.  had  a  mesne  remainder  for  years,  for 
that  would  have  been  no  impediment,  the  recovery  not  destroying 

(«)  F.  N.  B.  3  Inst.  328.  5  Rep.  115.  (i»)  2  Wood's  Inst.  951. 

"(ft)  Moor. UK).  (/')  Moyor  of  Norwich  v.  Johnson,  3 

(r)  Ibid.  2  Inst.  6\t».  ^lod.  (H). 
(rf)  Ibid.  3i»P. 
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the  Una  for  ymn.  Birt  thmgh  B.  cnnol  bring  wte,  -he  ■» 
have  an  injunctioo  (imlcM  it  be  nelioniting  aatli,  an  br  **"»^'*^ 
hooae^  ire.):  but  the  leieiinaiiT  at  WMiniW-^nan  m  fee  imwA  h 
innde  n  partj^  for  poaobly  thcr  anj  approre  of  Ae  wa8lew(«> 

If  the  leasee  for  Tears  eommk  waate,  aod  bii  term  ezpfana*  y€ 
the  lewar  Aaii  have  an  action  of  waete  far  the  ticUe  iiBBinftia>  (I 
If  a  biwhop  make  a  Icnie  Cor  life  or  7cai%  aod  die,  and'  the  lean 
the  fee  being  Toid,  doth  watte,  the  wmm' 18111  ahall  have  no  notian  a 
waste,  (e)  Tenant  in  oommon  need  not  join  in  action  of  nniU..<d 
Tbii  action  is  abo  maintainable  in  purmanee  of  the  atal.  of  Wmim 
8.  (IS  £.  1.  r.  ftSL)  by  one  tenant  in  coaunon  of  the  inhcritaae 
against  another,  who  makes  waste  in  estate  holden  in  common:  th 
equity  of  which  statute  extends  to  jomt-tenantB  ;  butnottoeopara 
nen»  because  they,  by  the  old  law,  might  make  partition  ;  but  ti 
nants  in  oonnnon  and  joint-tenants  could  not,  whenof  the  statnt 
gave  them  this  remedy,  oompdling  the  defendant  cither  to  mak 
f  partition  and  take  the  fdaoe  wasted  to  his  own  shave^  or  g|«n  aecu 

rity  not  to  commit  any  farther  waste.  But  these  tenant!  in  eoaBHM 
and  joint4enants  are  not  liable  to  the  penalties  of  the  alatnte  0 
Glauce$ier,  which  extends  only  to  such  as  have  life  CBtatCB  and  d 
waste  to  the  prejudice  of  the  inheritanoa  (e) 

The  grantee  of  a  rereraaon  shall  have  waste:  therefore  if  the  lei 
see  of  land  open  a  coal  mine  and  grant  all  his  interest,  excepting  A 
mine>  waste  will  lie  by  an  assignee  of  the  rerersion  against  the  gnai 
tee  for  coals  afterwards  dug  by  the  grantor;  for  the  exceptio 
being  of  a  thing  with  which  he  had  not  power  to  meddle,  wi 
void.(/) 

A  proviso  in  a  lease  that  the  lessor  shall  cut  down  trees,  ia  a  oc 
venant  and  not  an  exception :  therefore  the  heir  may  maintain  waiM 
if  they  be  cut  down,  (g)  But  if  a  lease  be  made  excepting  th 
wood  and  timber,  an  action  of  waste  will  not  lie  against  the  lease 
for  cutting  it  down,  because  not  demised.  If  the  termor  assign  hi 
term,  except  the  trees,  and  afterwards  tlie  trees  are  cut  down,  wasi 
will  lie  against  the  assignee,  for  the  exception  was  void  :  but  if  U 

^  (fl)  Mayor  of  Norwich  v.  Joimsoo,   3  (d)  CurtU  r.  Bourn,  2  Mod.  6i». 

i  Mod.  90.  (^)  o  Inst.  13S. 

j  (6)  Bewick  V.  Whitfield,  3  P.  Wms.  '266.  {/)  Co.  Lit.  62.  in  uotu. 

J  inn.His.  (^,)  lbid.6W. 

I  < '-)  f'o.  Lit.  .KH). 
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jMBt  for  life  make  a  lease  for  yean,  he  may  except  the  trees,  be- 
(UiiMB  he  still  remains  tenant  and  is  chargeable  in  waste,  (a) 

In  a  writ  df  waste,  it  appeared  that  the  defendant  had  (though 
not  within  six  years)  cut  down  timber  on  an  estate  in  the  propor- 
taon  of  thirty-seven  to  fifty :  but  it  was  admitted  that  many  of  the 
had  heesk  felled  for  the  benefit  of  the  estate.  The  jury,  who 
directed  to  find  for  the  plaintiff  if  they  thought  the  felling  in. 
junous  to  the  inheritance ;  for  the  defendant,  if  not  injurious ;  hav- 
ing found  for  the  defendant,  the  Court  granted  a  new  trial  (ft) 
<  Waste  lies  against  an  executor  de  son  tort  of  a  term  of  years  or 
flf  other  diattels,  by  stat  30  C.  2.  e.  7,  and  4  &  5  W.^  M.  c.  24. 

.  ,Aa  occupant  shall  be  punished  for  waste. — So,  if  the  tenant  for 
life  or  years,  or  his  assignee,  make  a  grant  over,  and  notwithstand- 
Bg'  take  the  profits,  an  action  of  waste  lies  against  him,  by  him  in 
theiravenifln  or  remainder  by  the  statute,  (e) 
.1  rOnemay  have  an  action  of  waste  upon  several  leases,  and  upon 
wnwggl  grants  of  a  reversion,  (d) 

.1  By  the  custcxn  of  London,  waste  lies  at  common  law,  for  waste 
Aa  hmnm  there ;  and  now  since  the  statute  of  Gloticeater^  waste  lies 
there  in  cases  within  the  statute  as  well  as  in  others;  for  though  the 
atvtute  give  an  action  of  waste  in  cases  where  it  would  not  lie  be- 
Jbn,  and  give  also  treble  damages  et  locum  vaatcUu/my  yet  it  does 
not  take  away  the  jurisdiction  of  any  Court  that  before  held  plea  of 
■■mslti.  So  a  writ  of  eatrepement  lies  in  London  pendente  placitOf 
0C  afker  judgment  and  before  execution,  to  stay  waste,  (e) 

No  person  is  entitled  to  an  action  of  waste  against  a  tenant  for 
li|e^  but  he  who  has  the  immediate  estate  of  inheritance  in  remain^ 
revoraion,  expectant  upon  the  estate  for  life.  If  between  the 
of  the  tenant  for  life  who  commits  waste  and  the  subsequent 
of  inheritance  there  be  interposed  an  estate  of  freehold  to  any 
in  esse,  then  during  the  continuance  of  such  interposed 
Irtatr^  the  action  of  waste  is  suspended ;  and  if  the  first  tenant  for  life 
diei  during  the  continiumce  of  such  interposed  estate,  the  action  is 
gone  for  ever.  But  though  while  there  is  an  estate  for  life  inter- 
pooed  between  the  estate  of  the  person  committing  waste,  and  that 

(a)  Ban.  N.P.  119.  (<i)  P}'ot  ▼.  Ludy  St.  John,  Cro.  Jac. 

(b)  Hedfeani  v.  Smith,  1  Bing^.  oP'>.         3'*9.    Crocker  ▼.  Dormer,  Fo])b.  22-25. 
(r)  Co.  Liu  Di.  (r)  Com.  Dig.  Wabte.  (C.  1.) 
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of  the  revenkiner  or  remainder-ouui  in  fee,  the  remaiDder-iiMUi  can- 
not bring  waste ;  yet  if  the  waste  be  done  by  cutting  down  trees* 
Sec.,  such  remainder-^nan  in  fee  may  seize  then,  and  if  thej  be 
taken  away  or  made  use  <if  before  he  seiaea  them,  he  may  bring  tio- 
▼er:  fxx  in  the  eye  of  the  law  a  remainder-man  for  life  haanDt  the 
property  of  the  thing  wasted ;  and  even  a  tenant  jKir  life  iapoeeiaa- 
sion  has  not  the  absolute  property  of  it,  but  merely  a  right  ta  the 
enjoyment  or  benefit  of  it,  as  long  as  it  is  annexed  to  the  inherit- 
ance, of  which  it  is  considered  a  part,  and  therefcnreitbelongp.totfae 
owner  of  the  fee.  (a) 

But  the  lord  of  a  manor  may  enter  for  waste  committed  by  a 
copyholder  for  life,  though  there  be  an  intermediate  estate  in  re* 
mainder  between  the  estate  ci  the  copyholder  for  life^  and  the  locd'*s 
reversion.  (6) 

The  action  of  waste  is  a  mixed  action :  partly  veal,  so  far '  aa  it 
recovers  land ;  and  partly  personal,  so  Ux  as  it  recovefs  daniiiges4- 
for  it  is  brought  for  both  of  those  purposes,  and  if  waste  bapiaredy 
the  plaintiff  shall  recover  the  thing  or  jdaoe  wasted,  and  alao  ,trdble 
damages  by  the  statute  of  G/(tnio0«for. 

The  process  in  the  action  of  waste  is,  first  a  writ  oC-smnmoBa 
made  by  the  cursitor  of  the  county  where  the  land  lies^  and  .00*  the 
return  of  this  writ  the  defendant  may  essoign  and  the  pbdnriff  ad* 
joum,  &c.  Then  a  pane  is  made  out  by  the  filazer  of  the  county> 
on  the  return  of  which  a  distringas  issues  for  the  defendant  to  ap- 
pear, and  upon  his  appearing  the  plaintiff  declares,  and  the  defend- 
ant pleads,  &c. 

The  writ  of  waste  calls  upon  the  tenant  to  appear  to  shew  eause. 
why  he  hath  committed  waste  and  destruction  in  the  place  nainefl' 
to  the  disinherison  of  the  plaintiff.  If  the  defendant  makes  default 
and  does  not  appear  at  the  day  assigned  hun,  then  the  sheriff,  is  to* 
tuke  with  him  a  jury  of  twelve  men,  and  go  in  person  to  the  pidce 
alleged  to  be  wasted,  and  there  inquire  of  the  waste  done  and-  the 
damages,  and  make  a  return  or  report  of  the  same  to  the  Courl^: 
upon  ^ich  report  the  judgment  is  founded,  (c) — But  if  thedefend* 
ant  appears  to  the  writ  and  afterwards  suffers  judgment  to  go 
against  him  by  default,  or  upon  a  7iil  dicet^  (when  he  makes  no  a»- 
8wer  or  puts  in  no  plea  in  defence,)  tliis  amounts  to  a  confession  of 

{a)  Co.  Lit.  2t8.b.  n.  2.  S.  68. 

{!>)  1)00  d.  Folkt's  V.  Cluments,  *2  M.  &         (r)  Crocker  v.  Domier,  Poph.  :2S-S4. 
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the  wttAte,  since  having  once  appeared,  he  cannot  pretend  ignorance 
of  the  chai^.  The  sheriff*,  therefore,  shall  not  go  to  the  place  to  in- 
quire of  the  fact,  but  shall  only  (as  in  default  in  other  actions) 
make  inquiry  of  the  quantum  of  damages,  (a) 

In  waste  the  plaintiff  must  shew  how  he  is  entitled  to  the  inherit- 
anee ;  therefore,  if  he  counts  upon  a  lease  by  himself,  he  must  shew 
his  seisin  in  fee,  and  demise  to  the  defendant.  (6) 

If  the  plaintiff  has  the  reversion,  he  shall  say  that  the  defendant 
holds  of  him :  but  it  is  otherwise,  if  waste  be  brought  by  him  in  re- 
mainder ;  or  by  the  lord  who  has  by  escheat,  for  there  is  no  tenure 
of  him.  (6) 

The  plaintiff  must  always  charge  the  defendant  in  the  tenety  or 
in  the  tentdi ;  for  there  is  no  other  form  :  and  must  charge  him  as 
assignee,  executor,  &c.  So,  he  must  charge  him  by  virtue  of  the 
leasft  by  which  he  is  possessed  :  as,  if  the  defendant  be  in  by  devise, 
hcF  mast' charge  him  as  tenant  ftv  legatUme.  If  defendant  claims  by 
a  vetnainder  fiir  life  or  for  years,  which  is  now  in  possession,  he 
may  be  charged  upon  a  demise  to  him ;  but  if  he  be  in  by  the  sta- 
tute of  uses,  it  is  sufficient  to  charge  him  generally,  without  saying 
on  whose  demise,  (e) 

"The  declaration  must  assign  the  waste  conformably  to  the  writ : 
fdr  if  the  writ  is  for  waste  in  land,  and  it  is  assigned  in  cutting 
wodd^it  isbad.  (d) 

^^If  i^aste  be  assigned  in  land,  it  must  say  in  what  parish  it  lies,  {e) 

1 'it  Js  sufficient  to  assign  waste  directly,  without  shewing  the  par- 
ticular manner  in  which  it  was  committed ;  as,  if  it  is  in  germins,  it 
is^SUffid^t  to  say,  that  he  destroyed  the  germins  generally,  without 
dbfing!  that  he  suffered  the  hedges  of  the  wood  to  be  neglected, 
#llKitoby  cattle  entered  and  ate  the  germins;  and  if  a  stranger  com- 
mit iht'  waste,  that  fact  need  not  be  mentioned. 

'oBut  the  declaration  must  particularixe  the  quality  or  quantity  of 
tte' waste;  as  if  it  is  in  cutting  trees,  the  plaintiff  must  shew  die 
nsmber  of  the  trees. — If  the  demise  is  of  a  moiety  of  a  manors  and 
other  Itmds,  and  the  waste  assigned  in  a  wood,  parcel  of  the  pre* 
■uses,  it  is  bad ;  for  it  cannot  be  parcel  of  the  manor,  and  also  of 
the  other  lands. 

(a)  Foster  r.  Spooner,  Cro.  Eliz.  17-18.         (c)  Com.  Dicr.  tit.  Pleader.  (3  0. 3.) 
Wsmeford  r.  Haddock,  Ibid.  290.  (</)  Ibid.  (3  O.  4.) 

(&)  Com.  Dip.  tit.  Plnailer.  (30.  «.)  {f)  Ibid.  (^  O.  .>.) 
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If  trees  be  excepted  out  of  a  demiee^  wagte  cannot  be  committee 
by  cutting  them  down;  and  therefore  ejectment  cannot  be  l»tiughi 
as  for  ¥fa8te  committed  in  or  upon  the  demised  premises,  (a) 

The  landlord  of  a  tenant  firom  year  to  year,  though  theie  is  nc 
reservation  of  the  timber  on  the  premise&,  may  suppcMt  trespass  « 
et  arwriSf  against  a  third  person,  for  carrying  it  away,  afiier  it  Iw 
been  cut  down,  {h) 

A  declaration  in  waste  that  the  defendant  ploughed  up  the  land 
which  was  pasture,  et  sic  voHumfecU^  was  held  bad  for  unoertain- 
ty ;  even  after  verdict,  (c) — After  verdict,  nothing  is  to  be  presuneci 
but  what  is  either  expressly  stated  in  the  declaration,  or  neoessarilj 
implied  from  those  facts  whidi  are  stated  ;(d)  for  a  vev^ct  wil 
cure  ambiguity  only,  but  will  not  aid  where  the  gist  of  the  action  if 
omitted  to  be  laid  in  the  declaration,  (e) 

The  declaration  must  be  ad  exheeredUaiianmn  of  the  plaintiff : '  if 
he  be  seised  in  right  of  his  wife^  it  shall  be  ad  exhtenditatiomfim  M 
the  wife.  So,  if  there  are  several  plaintiffs,  there  may  be  aunvmiu 
\  and  severance ;  for  it  is  a  real  action,  and  ad  exhtBrediintJKmmm  (/J 

^  The  general  issue  to  an  action  of  waste,  is  ^^  no  waste  done  ^  but 

this  admits  nothing,  but  puts  the  whcde  declaration  in  issuer  and 
may  be  pleaded  in  all  cases  where  there  is  no  waste,  as  if  destrue- 
tion  happens  by  tempest,  &c.  If  therefore  the  defendant  plead  md 
waste  fait^  and  issue  is  taken  thereupon,  the  plaintiff  must  prove  hit 
title  as  laid  in  the  declaration :  he  must  likewise  prove  the  kind  oi 
waste  laid  in  the  declaration ;  and  therefore  if  he  allege  waste  in 
cutting  trees,  and  the  jury  find  that  he  stubbed  them  and  did  not 
cut  them,  it  is  variance,  {g) — Defendant  may  also,  under  the  gene- 
ral issue,  give  in  evidence  any  thing  which  proves  that  it  is  no 
waste ;  as  that  it  was  by  tempest,  be  as  before  observed ;  but.  not 
that  it  was  for  repairs,  or  that  plaintiff  gave  him  leave  to  cut,,  or 
that  he  had  repaired  before  the  action  brought  Neither  will  it  be 
any  defence  that  a  stranger  did  it,  for  if  the  plaintiff  should  not 
have  his  action  of  waste,  he  would  be  without  remedy ;  and  the  de- 
fendant may  bring  trespass  against  the  stranger,  and  recover  his 

(a)  Goodright  d.  Peters    v.   Vivian,  8  (r)  Cunnin*?  v,  Gtinning:,  2Show.  TV.  8. 

East.  190.  {d)  Spieres  v.  Parker,  1  T.  U.  141- k'S. 

(6)  Ward  v.  Andrews,  2  Chit.  Kep.  636.  (r)  A  very  v.Hoole,  Cowp.  8V*6. 

1  Saund.SM.     £  vans  v.  Ey«ns,  »  Caiiipb.  (/)  Com.  Dig.  tit.  Pleader.  (3  0.  6.) 

J  491.     Berry  v.  Heard.  Palm.  3«7.     Cro.  {^)  Bull.  N.P.  119. 
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damages.  But  it  would  be  a  good  plea  to  say  that  the  plaintiff  him* 
self  did  it.  {a) 

If  several  wastes  are  assigned,  and  the  defendant  is  not  guilty  of 
port  of  atny,  he  may  plead  '^  no  waste  done*^  to  the  whole,  and  need 
not  say  to  every  part  severally  *•  no  waste."  (6) 

If  the  tenant  repairs  before  action  brought,  it  is  said,  he  in  rever- 
sion cannot  have  an  action  of  waste ;  but  the  tenant  cannot,  in  such 
case,  plead  that  he  did  not  waste,  but  must  plead  the  special  mat- 
ter ;  (c)  for 

*•  No  waste  done*"  is  no  plea  where  the  defendant  has  matter  of 
justification,  or  excuse.  Therefore,  if  there  be  a  lease  to  A.  for  two 
yesffs,  and  afterwards  a  lease  to  B.  for  ten  years,  in  waste  against 
A  for  waste  during  the  two  years,  he  canot  plead  ^'  no  waste 
done.""  (d) 

The  defendant  may  plead  in  justification  that  he  took  for  repairs; 
ak  fdr  repair  of  the  fences  and  other  necessary  uses :  or,  that  he 
pifflciS  down  to  rebuild  and  repair  the  houses,  fences,  &c.  There- 
fore tenant  for  life  may  justify  cutting  down  timber  upon  the 
fj^ktmnd  iMten,  and  repairing  the  house  therewith,  though  he  is  not 
ciMHpellable  to  repair  it  if  it  were  ruinous  when  the  lease  was  made. 
(£f)^*But  }t  is  not  sufficient  to  say,  that  he  took  for  repairs,  if  he 
diMI  ilbC  add  that  he  used  or  keeps  for  repairs :  for  it  is  waste  for  a 
I^Me6  to  eut  down  timber-trees  for  the  purposes  of  repairs  when 
tttenf  1ft  no  occasion,  for  were  it  otherwise,  every  farmer  might  cut 
Mwti  fldl  the  trees  growing  upon  the  land,  under  pretence  that  he 
kift^fps  them  to  employ  about  reparations  whenever  such  shall  be- 
cf3lU^'iie6essat'y.  {e) 

'"Soi'  hfe  Amy  plead  that  he  took  them  for  other  necessary  botes; 
flkfbi^'Vain-bbte,  cart-bote,  plough-bote,  orhedge-bote,  or  for  gates, 
ol**stiI)es;  or  for  making  utensils  in  husbandry;  or  for  fuel.  So, 
h#'i^ay  plead  that  they  were  dead  wood,  bearing  neither  fruit  nor 
fahge.(/) 

''Soj'  he  may  plead  that  the  lease  was  without  impeachment  of 
^Muite :  or,  that  the  plaintiff^s  ancestor  made  a  bargain  and  sale  of 
the  trees  to  him :  or,  that  the  lessor  covenanted  that  the  lessee  might 

(a)  BuU.  N.  p.  120.  («)  Com.  Dip.  tit.  Pleader.  (3  O.  11.) 

(A)  Cma.  Di%.  tit.  Pleader.  (3  O.  7.)  Gorges  v.  Stantield,  Cro.  EUs.  593. 

(p)  1  Inst.  982.  (./  )  Com.  Dig.  tit.  Pleader.  (3  0. 12.) 
(if)  Co.  Lit.  M.b. 
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rut  rknrn  tr«e«. — But  if  U  no  hut,  that  the  leaor  aweuaated  iOT 
|iair,  and  that  he  did  it  for  him. '«) 

He  niay  alwj  plead,  tliat  he  has  reboOt  and  Eince  kept  in  teprii 
ffpr  he  may  plead  in  excuse,  that  he  repaired  beCoffe  actiaii  broiigih 
ff»r  the  jur}-  mtif^t  riew  the  place  wasted ;  but  ^repaired  piB& 
the  flniit*"  h  no  plea.  So  he  nuy  plead  that  it  waa  lo  iuumjui  i 
the  commencement  erf  hi^  lease,  that  he  could  not  repair.  (6) 

So,  he  may  plead  a  release  from  the  plaintiff,  or  one  of  the  plan 
tiffs  in  bar*   for  if  wa<(te  be  by  two  plaintiffs  m  the  liisair, 
releaHe  by  fine  iff  a  Ixir  to  both :  but  where  waste  is  in  die 
a  release  by  one  plaintiff  bars  himself  only,  (c) 

So,  to  waste  in  the  ienuit,  he  may  plead  accord  with 
tion.  (r) 

So,  the  defendant  may  plead  in  abatement  to  the  fdaintiFlft  till 
or  that  the  plaintiff  has  nothing  in  reversion ;  but  he  ought  to  ihr 
how  the  reversutn  is  de^-ested,  for  ^^  nothing  in  reversimi,**  generally 
will  be  liad  ;  except  where  waste  is  brought  by  a  grantee  of  thif  H 
versifm.  (d) 

So,  if  the  plaintiff's  title  fails  pendente  lUe^  the  defendant  ua 
plead  it  after  the  last  continuance.  .       » 

So,  he  may  plead  a  mesne  remainder-man  still  alive. 

So,  the  defendant  may  plead  no  demise  made  to  him :  or,  no  di 
mise  as  to  [lart :  or,  that  wcxxi  was  excepted  by  the  demise. — S^ 
that  he  has  nr )thing  by  the  assignment  of  B.  or  that  after  the  demia 
the  defendant  assigned,  before  which  assignment  no  waste  wi 
done,  {e) 

To  the  i)l(*a  of  Hssignment  before  waste  done,  the  plaintiff  ma 
n*])ly,  that  the  assignment  was  by  fraud,  and  lie  afterwards  too 
the  profits:  and  if  the  defendant  rejoins,  he  must  traverse  th 
[x*rnaney  of  the  profits,  not  the  fraud,  {e) 

In  waste,  if  issue  is  joined,  six  jurors  at  the  least  ought  to  have 
view  of  the  place  wasted,  otherwise  the  trial  shall  be  staid:  if  then 
fore  waste  1k»  assigned  in  several  ])laces,  the  jury  may  find  **n 
wasU*  il(»ne ""  in  a  place  of  which  they  had  no  view,  and  they  ought 
it  seems,  to  have  a  view,  (as  the  venire  fncins  directs  them  to  have^ 
though  the  issue  he  wyanx  a  ajlhiteral  point,  anil  the  waste  be  cor 

f  ,0  Com.  Di;.'.  tit.  rioiidor.  (S  O.  1.)  (c/)  Com.  Dip.  tit.  Pleador.  (3  O.  10.) 

".)  lbiil.(.i().  I.,.)  ,,0  Ihiil.l  ;().  19.)     Ibiil.  (,;  O.  \\\.\ 

,.  )  lhi.1    (.U)    M  16.  ) 
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ftssed.  Whether  the  fjmdre  faciaa  be  returned  or  not,  the  Court 
may  examine  as  to  the  fact  of  the  jury  having  viewed  or  not ;  for 
the  return  does  not  conclude  the  parties :  but  it  is  not  necessary, 
that  the  oflScer  return  upon  the  disirifigae  juratorumj  that  the  jury 
hwe  viewed ;  or  that  he  was  present  at  the  view,  (a) 

If,  however,  the  waste  be  assigned  in  a  wood  gparHm^  it  is  suf- 
ficient if  the  jury  view  the  wood^  though  they  do  not  enter  into  it. 
So^  if  it  be  in  several  rooms  of  a  house. 

The  verdict  for  the  jdaintiff  in  a  writ  of  waste  ought  to  find  the 
place  wasted.  (6) 

Cf  the  Judgment. — Touching  the  judgment  in  waste,  if  there  be 
j^udgment  for  want  of  an  appearance  upon  the  distringas  by  t)ie 
ataL  W.  2.  e.  14.  the  sheriff  taking  twelve,  &c.  shall  go  to  the  place 
vfutfld  and  take  inquisition  of  the  damage,  and  upon  the  return 
thffeof ,  there  shall  be  damage.  ' 
.  When  the  waste  and  damages  are  ascertained,  either  by  confes- 
Tordict,  or  enquiry  of  the  sheriff,  judgment  is  given  in  pur- 
of  the  statute  of  Gloucester^  c,  5.  that  the  plaintiff  shall 
vaoover  the  place  wasted ;  for  which  he  has  immediately  a  writ  of 
■einn,  provided  the  particular  estate  be  still  subsisting ;  (for  if  it  be 
expired,  there  can  be  no  forfeiture  of  the  land ;)  and  also,  that  the 
pliuntiff  shall  recover  treble  the  damages  assessed  by  the  jury ; 
ivfaidi  be  must  obtain  in  the  same  manner  as  all  other  damages  in 
personal  or  mixed  ore  obtained,  whether  the  particular 
be  expired,  or  be  still  in  being,  (c) 

In  an  action  of  waste  upon  this  statute  against  the  tenant  for 
tar  ccDTerting  three  closes  of  meadow  into  garden  ground,  if 
Ihe^  jury  give  only  one  farthing  damages  for  each  close,  the  Court 
(vbo  have  a  kind  of  discretionary  power  therein)  will  give  the 
defendant  leave  to  enter  up  judgment  for  himself,  (d) 

By  slat  8h9  W.S.C,  11.  &  3.  a  plaintiff  shall  have  costs  in  all 
my|y»»»  of  waste,  where  the  damages  found  do  not  exceed  twenty 
Qoblea;  which  he  could  not  at  common  law. 

Trover  fir  Waste. — ^Waste  is  a  tort,  and  the  remedy  lies  at  law. 
Thcarefore,  where  timber  is  cut  down,  trover  may  be  brought  to 

(«)  Conu  Dig.  tit.  Pleader.  (3  0. 21.)  {d)  Governors  of  Harrow  School  v.  AI- 

{k)  lUdfefB  Y.  Smith,  2  Bing.  362.  derton.  2  Bos.  and  Pul.  86. 

(c)  3  Bl.  Com.  229. 
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recover  the  value. — In  an  action  of  waste,  the  plaoe  wasted  i 
reoovared ;  in  an  action  of  trover,  damages,  (a) 

Trover  may  be  brought  against  the  executor  of  the  pemo  wli 
converts  the  timber  to  his  own  use.  (6) 

But  though  trover  will  lie  at  law,  it  may  be  very  upcotwary  for  th 
party  who  has  the  inheritance  to  bring  his  bill  in  equity,  beeauae  i 
may  be  impossible  to  discover  the  value  of  the  timber,  bein|f  ii 
possession  of  and  cut  down  by  the  tenant,  (c) 

Yet  whether  a  bill  for  an  account  may  be  brought  by  die  lord  o 
a  manor,  or  a  lessor,  against  a  tenant  for  timber  feUed,  seema  to  h 
doubtful  (d) 


Section  IL  Of  the  Action  upon  the  Case  in  the  Nature  ^ 

Waste. 

Since  the  statute  of  Gloucester j  which  gives  no  more  coata  thai 
damages,  it  is  usual  to  bring  trespass  or  case  in  the  nature  of  waal 
instead  of  the  action  of  waste. 

An  action  on  the  case  does  not  lie  for  permissive  waste  against^ 
tenant  at  will ;  (e)  nor  against  a  tenant  by  lease  who  has  not  oo^ 
nanted  to  repair.  (/) 

Either  an  action  on  the  case  or  trespass  will  lie,  at  the  plaintiflr 
election,  against  his  tenant  for  despoiling  the  premises :  and  case  i 
the  better  action  to  recover  as  much  as  he  may  be  damnified,  be 
cause  he  is  subject  to  an  action  of  waste,  (g) 

One  tenant  in  common  cannot  maintain  an  action  on  the  case  ii 
the  nature  of  waste  against  another  tenant  in  common  (in  posseasia 
of  the  whole,  having  a  demise  of  the  moiety  from  the  first)  for  col 
ting  down  trees  of  proper  age  and  growth  for  being  cut ;  for  it  i 
no  hurt  to  the  inheritance.  If,  however,  the  trees  were  not  fit  to  b 
cut,  he  might  maintain  such  action.  (A) 

(a)  Jesus  College  v.  Bloome.  3  Atk.  %63.  N.  R.  290.    2  Smith  R.  677.  S.  C.  Coax 

(h)  Garth  v.  Cotton.  Ihid.  751-57.  tess  of  Shrewsbury's  case,  5  Co.  13.  Jone 

(c)  Whitfield  V.  Bewit.  2  P.  Wms.  $41.  v.  Hill,  7  Taunt.  392. 

{d)  Bishop  of  Winchester  v.  Knight.  1  (/)  Heme  v.Benbow,  4  Taunt.  764. 

P.  Wmi.  406.  aff.  Jesus  College  ▼.  Bloome.  (g)  West  v.  Treude.  Cro.  Car.  1 87. 

3  Atk.  362.  neg.  {h)  Martyn  v.  Knowllys.  8  T.  R.  145. 
(*)  Gibson  v.  Wells.   1  Bos.  and  Pul. 
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Where  a  farm  was  demised  to  A.  and  B,  jointly,  and  A.  by 
agreement  underlet  part  of  it  to  C.,  and  gave  receipts  for  payment 
of  rent,  and  a  notice  to  quit  in  his  name  alone ;  it  was  held  that  A. 
and  B.  could  not  maintain  a  joint  action  against  C,  for  pulling 
down  a  shed,  which  stood  on  part  of  the  premises  demised,  {a) 

Tenant  at  will  has  no  power  to  commit  any  kind  of  voluntary 
waste :  but  he  is  not  within  the  statute  of  Gloucester :  and  there- 
fore an  action  of  waste  lies  against  him.  (Ji)  If,  however,  a  tenant 
at  will  cut  down  timber-trees,  or  pull  down  houses,  the  lessor  shall 
have  an  action  of  trespass  against  him.  (e) 

So,  with  respect  to  permissive  waste ;  no  remedy  whatever  lies 
against  tenant  at  will ;  for  he  is  not  bound  to  repair  or  sustain 
houses  like  tenant  for  years,  (d) 

Tenant  for  years,  though  there  be  no  covenant  to  repair  or  re- 
build, is  subject  to  waste  in  general ;  and  if  the  house  is  burnt,  he 
must  rebuild,  {e) 

A  tenant  from  year  to  year  is  only  bound  to  fair  and  tenantablc 
zepairs,  so  far  as  to  prevent  waste  or  decay  of  the  premises,  not  to 
substantial  and  lasting  repairs,  such  as  new  roofing,  (/)  &c.  nor  to 
general  repairs,  {g) 

It  is  so  notoriously  the  duty  of  the  actual  occupier  to  repair  the 
fences,  and  so  little  the  duty  of  the  landlord,  that  without  any 
agreement  to  that  effect,  the  landlord  may  maintain  an  action 
against  his  tenant  for  not  so  doing,  upon  the  ground  of  the  injury 
to  the  inheritance.  (A) 

Where  a  lessee  covenanted  to  repair  the  premises  during  the 
tenn,  and  yield  them  up  at  its  expiration  ^^  in  as  good  condition  a:^ 
the  same  should  be  in  when  finished  under  the  direction  of  «7.  ilf.,^ 
it  was  ruled  that  an  action  on  the  case,  in  the  nature  of  waste, 
would  not  lie  against  the  assignee  for  yielding  up  the  premises  at 
the  expiration  of  the  term  ^'  in  a  much  worse  order  and  condition 
than  when  the  same  were  finished  under  the  direction  of  J.  M.  r 
for  waste  can  only  lie  for  that  which  could  be  waste,  if  there  was 
no  stipulation  respecting  it ;  but  if  there  were  no  stipulation,  it 

■ 

(a)  Steel T.  Western  Clerk,  7  Moore,  39.  {e)  Rooke  v.  Warth,  1  \'e8.  469. 

(6)  1  Craise's  Dig.  Tit.  9. 1. 13.  (/)  Ferguson  v. $  Esp.  Rep.  590. 

(e)  1  Inst.  67.  a.  {g)  IlorsfuU  v.  Mather,  Holt.  Ni.  Pri.  7. 

{d)  1  Cruise's  Dig.  Tit.  9.  «.  14-15.  (/r)  Cbeetham  ▼.  Hampson.  4  T.  R.  319. 
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could  not  be  waste  to  leave  the  premises  in  a  worse  condition  tl 
/.  M.  had  put  them  into,  (a) 

It  is  waste  for  an  outgoing  tenant  of  garden  ground  to  jdough 
strawberry  beds  in  full  bearing,  although  when  he  entered  he  p 
for  them,  on  a  valuation  to  the  person  who  occupied  the  prem; 
before  him,  and  although  it  may  have  been  usual  for  strawbe 
beds  to  be  appraised  and  paid  for  as  between  out-going  and 
coming  tenants,  {b) 

An  action  on  the  case  in  the  nature  of  waste,  lies  at  the  miit^ 
landlord  against  his  tenant  for  acts  done  by  the  latter  after  the 
piration  of  a  notice  to  quit,  (e) 

On  a  bill  filed  to  stay  proceedings  in  an'  action  brought  by 
fendant  for  dilapidations  founded  on  the  destruction  oi  the  buildi 
thereon,  and  for  a  discovery  whether  he  has  not,  since  the  a 
mencement  of  the  suit  at  law,  assigned  his  interest  in  the  prenus 
the  defendant  cannot  protect  himself  from  the  discovery,  or  i 
charge  himself  from  answering,  by  a  plea  that  the  building  ] 
been  destroyed  by  fire,  at  a  time  when  defendant  was  entitled,  i 
had  ever  since  continued  out  of  repair  and  waste,  (d) 

Where  defendant  was  served  with  an  order  of  Court  to  reinsi 
forthwith  premises  belonging  to  the  plaintiiF;  it  was  hdd,  t 
attachment  could  not  issue  against  him,  for  <lisobedience  of 
order,  unless  the  service  of  it  was  accompanied  with  an  oral  demi 
of  performance,  {e)  And  an  attachment  was  issued  against 
defendant,  for  not  commencing  within  four  days,  (at  the  end 
which  time  the  attachment  was  moved  for,)  com[^ance  with 
order  of  Court,  which  it  would  have  taken  him  three  weeks 
complete.  (/) 

(a)  JoDM  ▼•  Hin.     7  Taunt.  392,  1  andsee  CobbT.Stoket,  8£Mt,S58.Wii 

Moore,  100.  S.  C.  ▼.  Smith,  5  Esp.  Rep.  90S,     Soidsb; 

(6)  Watheroll  t.  Howells,  1  Campb.  tST,  Neving,  9  Eaat,  310. 

and  aee  Penton  ▼.  Robart,   t  Eaat,  88.  (d)  Duke  of  Bedfonl  v. 

Elwei  V.  Maw,  3  East,  38.  Dean  v.  ADal-  Price,  208. 

lej,  3  Esp.  Rep.  11.  (f)  Dodington  ▼.  Hudson,  1 

(c)  Bnrcbell t.  Hornsbj,  l  Campb.  360.  (J)  Ibid.  464. 
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S£CTio>r  HI.  Of  the  Remedies  in  Equity  in  the  Case  of 

Waste. 

On  the  subject  of  waste,  the  Court  of  Chancery  has,  it  should 
seem,  a  concurrent  jurisdiction  with  the  Courts  of  conunon  law. 

The  relief  afforded  by  that  Court  is  in  many  cases  the  most 
eligible,  and  in  some  absolutely  necessary  to  be  sought,  in  order  to 
prevent  the  commission  of  threatened  or  impending  waste :  for  the 
Court  will  stay  waste  upon  application  by  bill  brought  for  that 
purpose  praying  an  injunction. 

At  the  common  law,  a  prohibition  went  out  of  Chancery,  against 
the  tenant  by  the  curtesy,  in  dower,  or  as  guardian,  at  the  prayer 
of  him  who  had  the  inheritance,  to  inhibit  waste,  and  that  l)efore 
waste  committed,  (a) 

Respecting  the  remedy  of  the  remainder-man  or  reversioner  (or 

in  thfs  case  of  copyholds,  of  the  lord)  against  the  tenant  about  to 

(ximmit,  or  committing  waste,  although  a  Court  of  Equity  will  not 

^fpdst  a  forfeiture,  yet  the  tenant  in  possession  shall  be  restrained  in 

ecjuity  horn,  waste  in  all  cases  in  which  waste  is  punishable  by  law  ; 

.f|Qd  for  this  purpose,  an  injunction  will  be  granted  before  the  bill  is 

.^^|je4*.;.  T'^^  1^^^  ^^  ^  manor  is  also  entitled  to  injunction  and  ac- 

fjQUQt  in  respect  of  waste  by  a  copyholder,  {h)    Also  an  injunction 

,  wijl  be  granted  to  stay  waste  in  behalf  of  an  infant  in  vefUre  sa 

Ifieric.     Equity  will  likewise,  in  some  particular  cases,  restrain  the 

tenant  from  committing  waste,  where  he  is  dispunishable  by  law, 

either  by  the  nature  of  the  estate,  or  by  express  grant  "  vdthout 

impeachment  of  waste :""  but  where,  by  agreement  of  the  parties, 

the  lease  is  made  without  impeachment  of  waste,  equity  will  not 

restrain  the  lessee  from  cutting  timber,  ploughing,  opening  mines, 

&c  though  such  lessee  shall  be  restrained  from  pulling  down  houses, 

defacing  seats,  &c.  (c) 

With  respect  to  threatened  or  impending  waste;  the  act  of  send- 
ing a  surveyor  to  mark  out  trees,  is  a  sufficient  ground  for  an 
injunction,  (d) 

So,  a  threat  to  open  mines,  entitles  a  party  to  come  into  this 

(41)  Com.  Digr.  tit.  Chancerj.  (I).  II.)  (r)  2  Ep.  Ca.  Abr.  ^99.  in  nfltir. 

(/»)  Richards  v.  Noble,  5  Meriv.  673.  (rf)  Jackson  v.  Cater,  j  Ves.  jun.  tibb. 
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Court  to  restrain  him.  (a)     Even  if  a  tenant  for  life  inriats  on 

right  to  do  waste,  and  has  none,  the  reversioner  may  have  an  injun 

tion,  though  no  proof  of  waste  appear.  (6) 

i  Where  a  tenant,  while  defending  an  ejectment  at  the  suit  of  b 

i  landlord,  coniniits  waste,  the  Court  will  grant  an  injunctiaii  i 

!  vacation  :  secus  if  no  ejectment  be  brought  (c) 

■ 

The  Court  of  Chancery  will  grant  an  injunction  against  perms 
sive  waste,  (d) 

When  a  bill  is  filed  to  restrain  waste  or  any  other  injury  ver 
detrimental,  so  that  it  is  necessary  to  lose  no  time,  an  injunctio 
may  be  applied  for  immediately  after  the  bill  is  filed,  by  specii 
motion  supported  by  affidavit  of  the  grievance,  {e) 

So,  now  an  injunction  shall  be  granted  upon  an  affidavit  of  wasi 
committed,  to  inhibit  any  waste  to  be  committed  by  tenant  for  Hi 
or  years ;  as  to  inhibit  meadow,  or  other  pasture,  not  ploughe 
witliin  twenty  years,  being  ploughed ;  but  not  against  a  lessee^  wh 
had  agreed  to  ])ay  S0«.  per  acre  per  ann.  increase  of  rent,  if  h 
ploughed  a  meadow,  &c.  (/)  So  it  will  be  granted  to  inhibit  ai 
cient  inclosures  being  thrown  down ;  or  houses  being  pulled  down.(j 

Where  a  lessee  covenanted  to  spend  all  the  hay  and  manure  o 
the  premises,  the  Court  is  said  to  have  granted  an  injunction  to  n 
strain  the  breach  of  this  covenant,  (/i) 

So,  against  tenant  after  ]K>s$ibility,  &c.  or  him  who  in  respect  c 
a  trust,  &c.  is  not  liable  to  an  action  of  waste,  (g) 

So,  against  tenant  for  life,  at  the  suit  of  the  remainder-man  i 
fee,  though  there  is  an  intermediate  remainder :  and  if  tenant  fc 
life,  without  in^x'aoliment  of  waste,  or  any  other  lessee,  has  ci 
timber,  so  as  not  to  leave  sufficient  for  rejwirs,  the  Court  will  n 
strain  him  from  cutting  any  more  without  leave  of  the  Court.  (^ 
Tenant  for  life,  without  ini{X'achment  of  waste,  will  be  restrainc 
nlso  from  cutting  down  trees  in  lines  or  avenues,  or  ridings  in 
jMirk,  whether  planted  or  gn>wing  naturally,  or  trees  not  of  a  prop 
p:n>wth  to  he  out ;  (i)  and  though  he  Ik*  tenant  for  life,  with  libert 
to  cut  tin^.luT  *•  at  seasonable  times/*  ho  is  not  to  cut  trees  plantc 

(s«)  CiKson  V.  Siuitlt.  *:  Atk.  li'.'.\  (;:'!  Com.  Die.  tit.  Chanctrr.   (D.  ii. 

{h'i  IWiiurvl.  491.  {^'.)  (i»vist  V.  Ld.  IVllast.  o  Aii>tr.  7 

(^•^  T.alhn>]»  v    M.-.pih,  .S  Vos.  ![?ol.  ^.^  ;    but  soe  Johnson  v.  Cioldswaiae.   1 

y.O  CaUlwHll  \.  »*i\yli».  0  .M»riv.  108.  7  l<\ 

^^.•"»  TarV.   \n.  17.  ^;n   Anon.  .>  All.  -JlX  Garth  v.CoTtc 

{ «  ^  \VvH.Hiwaiv!  \.  ilylos.  e.  Vorn.  W?.  P..,:.  7;>l.:v''. 
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for  onuunent  or  shelter  to  the  mansion-house,  or  sapling  trees  not 
fit  to  be  cut  or  felled  for  timber,  (a) 

Injunction  against  cutting  ornamental  timber,  upon  the  principle 
of  equitable  waste,  will  be  extended  to  trees,  planted  for  tlie  pur- 
pose of  excluding  objects  from  view.  (6) 

So  against  waste  by  destruction  of  a  dove-cote :  not  by  removing 
presaesy  &c.  unless  fixed,  (c) 

So,  he  will  be  restrained  from  pulling  down  the  ancient  and  capi- 
tal house,  and  not  only  so,  but  the  Court  will  compel  him  to  put  it 
in  the  same  plight  in  which  he  found  it  (d) 

But  the  Court  of  Chancery,  it  is  said,  will  not  decree  a  tenant  for 
life  to  repair,  or  appoint  a  receiver  with  directions  to  repair,  (e) 

However,  where  a  jointress  gave  leave  to  the  next  in  remainder 
for  life  without  impeachment  of  waste,  to  cut  timber  on  the  jointure 
eatale^  and  he  dying  without  issue,  the  remainder-man  over  in  tail 
having  acquiesced  in  and  encouraged  the  so  doing,  he  was  restrain- 
ed from  an  action  of  waste  against  the  jointress.  (/) 

Where  the  plaintiff  and  defendant  in  possession  were  tenants  in 
oommoD,  an  injunction  to  stay  waste  was  refused :  but  on  aflSdavit 
of  the  defendants  insolvency  it  was  granted.  (^) 

So  an  injunction  against  waste  between  tenants  in  common,  was 
gpranted,  on  the  ground  that  one  was  occupying  tenant  to  the  other; 
otherwise  not,  except  as  to  destruction.  (A) 

The  Court  will  grant  an  injunction  at  the  suit  of  a  ground  landlord 
to  stay  waste  in  an  under-lessee,  who  holds  by  lease  from  the  origi- 
nal landlord ;  upon  a  certificate  being  produced  of  the  waste,  (i) 

An  injunction  will  be  granted  against  a  trespasser,  cutting  timber 
by  collusion  with  the  tenant,  without  prejudice  to  the  case  of  mere 
trespass.  (At) 

So^  the  mortgagor  may  have  an  injunction  to  stay  waste  against 
the  mortgagei   if  he  cut  down  timber,  and  do  not  apply  the  money 

(a)  Marquis  of  Downsbire  v.  Lady  San-        («)  Wood  v.  Gaynon,  Ambl.  395. 
dj%,  6  Ves.  107.   Lord  Tamworth  v.  Lord        (/)  Aston  t.  Aston,  1  Ves.  396. 
ftmrm.  Id.  419.   Chamberlajne  v.  Drum-        (g)  SmaUman  v.  Onions,  3  Br.  11.  621. 
mer,  3  Bro.  Chan.  cas.  549.    Williams  v.        {h)  Twort  t.  Twort,  16  Ves.  128. 
M*NaiiiBr«,  8  Ves.  70.  Lord  Lansdown  v.        (i)  Farrant  v.  I^vel»  3  Atk.  7S3.   Far- 
Lady  Lansdown,  1  Mad.  Chan.  cas.  136.  rant  v.  Lee,  AmbL  105. 

(A)  Dtyr.  Merry,  16  Ves. 375.  {k)  Courthorpe  v.  Mapplesden,  10  Ves. 

(r)  Kimpton  v.  Eve,  t  Ves.&  B.  349.  390.  Hamilton  v.  Woisefold.  Id.  (r) 

\fi)  Com.  Dig.  tit.  Chancery.  (D.  11.) 
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arising  from  the-sak  'm  sinking  the  iiitefwt  and  ^NtenpaL'^a)*  4^ 
where  the  mortgagor  commits  waste,  the  Court  will  grant  thetnca 
gageean  injunction;  for  they  will  not  sufler  the  Mortgagor  to-fi 
judice  the  incumbrancer  (or)  •  <''     >■'*•     ■> -" 

So,  though  a  rector  may  cut  down  timber  for  the  repaiva  ef  ti 
parsonage-house  or  chancel,  (but  not  for  any  eommcm'purpnagy)  it 
is  entitled  to  botes  for  repairing  bams  and  ottt-houaeavbdDi^ingi 
the  parsonage,  on  injunction  to  stay  waste  in  cutting  dowttdbA 
in  the  church-yard,  will  be  granted  till  the  cause  be  heard  9<t)*io 
an  injunction  was  granted  to  stay  waste  against/  the  widow  «f 
rector*  at  the  suit  of  the  patronesss,  during  a  vacancy,  (o) 

An  injunction  to  stay  waste  may  be  granted  in  fsrour  of  a  dii 
in  venire  sa  mere,  (d) 

But  where  a  clause  ^^  without  impeachment  of  waste^^  ie  inauiti 
in  a  lease  or  demise  for  years,  it  will  have  the  same  effect  as  whi 
it  is  inserted  in  a  conveyance  of  an  estate  for  life;  aaddia  Goart*^ 
Chancery  will  restrain  the  impc^  of  it,  in  the  sam6  mattneraa  : 
the  case  of  an  estate  for  life.  (0) 

The  Court  will  not  grant  an  injunction  to  stay  Iraste  in  dHggii 
mines,  where  the  defendant  sets  up  a  right  to  the  inheritance  ^d 
estate,  till  the  answer  is  come  in  or  the  defendant  has  SMde  deiui 
in  not  putting  in  his  answer,  for  such  injunctiona  are  never  grinli 
before  the  hearing,  unless  the  defendant  had  only  a  term  in^ll 
estate,  for  years,  or  for  life,  and  the  reversion  was  in  the  plaintiff.  ( j 

The  lord  of  a  manor  may  bring  a  bill  for  an  account  of  ore  duj 
or  timber  cut,  by  the  defendant's  testator.  Indeed,  as  to  the' pip 
perty  of  the  ore  or  timber,  it  would  be  clear  even  at  law  that  if 
came  to  the  executor's  hands,  trover  would  lie  for  it ;  and  if  it  hi 
been  disposed  of  in  the  testator's  life.time,  the  executor,  if  assets  a 
left,  ought  to  answer  for  it :  but  it  is  stronger  here,  by  reason  th 
the  tenant  is  a  sort  of  fiduciary  to  the  lord,  and  it  is  a  breach  < 
trust,  which  the  law  reposes  in  the  tenant,  for  him  to  take  away  tl 
!  property  of  the  lord,  (g) 

A  bill,  however,  for  a  mere  account  of  timber  cut  down,  was  di 

(a)  Farrant  r,  Lovel,  3  Atk.  7»3.  Far-        {d)  Robinson  ▼.  Litton,  S  Atk.  «09-ll 
rant  ▼.  Lee,  Amb.  105.  (e)  1  Cniise's  Dig.  tit.  8.  a.  12. 

(b)  Strachy  v.  Francis,  2  Atk.  217.  (/)  Lowther  v.  Stamper,  3  Atk.  496. 
(r)  Hoakiiu  y.  Featherstone,  «  Br.  K.        (g)  Bishop  of  Winchester  V.  Knight, 

A5«.  P.  Wms.  406. 
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mfased  by  Lord  Hardwicke^  as  beii^  the  proper  subject  of  an  ac- 
tioD  at  law;  but  his  Lordship  added,  that  there  were  many  in- 
stanceB  where  the  Court  had  decreed  an  account  in  the  case  of 
mines,  which  they  would  not  have  done  in  that  of  timber;  because 
the  digging  of  mines  is  a  sort  of  trade,  (a) 

But  aa  to  the  trespass  of  breaking  up  meadow,  or  ancient  pasture 
gtouMU  it  dies  with  the  person ;  wherefore  no  bill  will  be  entertain- 
ed* Car  an  account  thereof.  (6) 

t-Neiiher  is  every  common  trespass  a  foundation  for  an  injunction, 
whtie  it  is  only  contingent  and  temporary :  but  if  it  continue  so 
Icmg  as  to  become  a  nuisance,  in  such  case  the  Court  will  interfere 
smA  grant  an  injunction  to  restrain  the  person  from  committing  it  (e) 

But  the  Court  will  award  a  perpetual  injunction  to  restrain  waste 
fay.  ploughing,  burning,  Ixeaking,  or  sowing  down  lands,  (d) 

JkM  injunction  was  granted  on  affidavit,  to  restrain  the  tenant  of 
mSum  from  breaking  up  meadow,  contrary  to  express  covenant,  for 
€bm  purpose  of  building;  but  the  Court  doubted  if  the  tenant  could 
be  restrained  upon  the  ground  of  waste,  without  an  affidavit  that  it 
wpeiOMMnt  meadow,  if  there  had  been  no  express  covenant,  {e) 
•jAo'«a  ipjunction  was  granted  against  a  tenants  ploughing  up 
petfavet  upon  a  covenant  to  manage  in  an  husband-like  manner, 
fWnngjh  there  was  no  express  covenant  to  convert  pasture  into 
wriblc.(/) 

-  90f  ao  injunction  shall  go  to  restrain  the  defendant  from  injuring 
fis^ynnds.  (g) 

^HfhoKe  a  bishop  was  directed  by  the  Court  of  Chancery,  to  bring 
tiovtf  in  order  to  try  the  right  as  to  certain  ore  dug  and  disposed  of 
by;  (the  tenant  of  a  manor  of  which  the  bishop  was  lord ;  upon  trial 
theaeof  it  appeared  that  there  never  had  been  any  mine  of  copper 
befidce.disoovered  in  the  manor,  wherefore  the  jury  could  not  find 
that 'the  customary  tenant  might  by  custom  dig  and  open  new  cop- 
periminea;  so  that  upon  the  production  of  the  postea^  the  Court 
held  that  neither  the  tenant  without  the  license  of  the  lord,  nor  the 

■  J.' 

(•)  Jesni  College  v.  Bloome,  3  Atk.  369-77.  Lord  Grey  de  Wilton  ▼.  Sazon^ 

3&t,  S.  C.  Amb.  M.  6  Vee.  106. 

(b)  Bishop  of  Winchester  r.  Knight,  1  (•)  Lord  Grej  de  Wilton  r.  Sszon,  6 

P.  Waw.  407.  Ves.  106. 

(r)  Coolson  v.  White,  3  Atk.  21.  (/)  Drurr  ▼.  Molina,  Id.  328. 

/a)  Hartpole  v.  Hunt,  4  fir.  Ct.  in  Psrl.  {g)  Btthnrst  v.Bnrded,  2  Br.  R.  64. 
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lord  without  oonsoit  of  the  tenant,  oouUdig  in  dKiie  oopperinini 
being  new  mines,  (a) 

On  motion  to  ftay  waste,  a  particular  title  muit  be  flhown;  m 
the  motion  ahonkl  be  made  upon  affidavit  of  the  title^  waate  ooi 
mitted,  and  a  certificate  of  the  bill  filed.  (6) 

In  the  Exchequer,  it  isa  rule,  (e)  that  where  any  applioatian  du 
be  made  for  an  injunction  to  stay  waste,  or  in  the  nature  <xf  an  i 
junction  to  stay  waste,  before  the  defendant  is  in  Court,  support 
by  affidavit,  such  affidavit  shall  be  filed,  and  the  <iffice  oopy  theR 
be  produced,  with  the  necessary  certificate  of  the  bill  being  filed. 


CHAPTER  XVIL 

OP  THB  landlord's  REMEDY   AGAINST  THfRD  PERSONS. 


Section  I.     By  Action  on  the  Case  for  Nuisances,  to  t 

Injury  of  his  Reversion. 

Section  II.    By  Action  against  the  Sheriff,  omstat.  8  An 

c.  14,  for  removing  the  Tenanfs  Go$ 

under  an  Execution  without  prying 
Year's  Rent ;  and  herein  of  the  Sheri^ 
Duty  on  levying  Execution  on  Propei 
of  Tenant  of  a  Farm,  Sgc. 

Section  III.  By  Action  on  the  stat.  11  G.  2.  c.  19,  j 

assisting  the  Tenant  in  a  fraudulent  i 
moval  of  his  Goods. 


Section  I.   Action  on  the  Case  for  Nuisances  to  the  Inji 

of  his  Reversion,  (d) 

An  action  of  trespass  on  the  case  lies  for  a  nuisance  to  the  hah 
tion  or  estate  of  another,  by  which  remedy  the  landlord  may 
cover  damages  commensurate  with  the  degree  of  injury  that  he 

(tf)  BiHhop  of  Winchester  v.  Knight,  1  88. 

P.  Wmi.  406.  (rf)  And  see  Post,  ch.  xxi.  s.  11.  as  ti 

(h)  J^wther  V.  Sumper,  3  Atk.   4%.  action  on  tlie  ca&e  by  the  tenant  for 

Corn.  Dijf.  tit.  Chancery.  (D.  11.)  sauces,  6tc. 

vr)  R.II.  1  i^  2  G.  V,   Kxcheq.  9  Price. 
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sustained  by  the  deterioration  of  that  property  of  which  the  rever- 
sion is  in  him.  And  an  action  on  the  case  for  an  injury  to  the  in- 
heritance, lies  by  the  reversioner,  pending  the  term,  against  the 
tenant,  for  inclosing  and  cultivating  waste  land  included  in  the  de- 
mise, and  for  continuing  the  grievance,  (a) 

Case  for  an  injury  done  to  the  plaintifF^s  reversionary  interest  in 
landy  by  cutting  and  carrying  away  branches  of  trees  growing 
there.  Second  count  in  trover  for  the  wood  carried  away.  It  ap- 
peared in  evidence,  that  the  land  was  let  to  the  occupier  under  a 
written  agreement :  held  that  in  order  to  support  the  first  count, 
the  plaintiff  was  bound  to  produce  it.  The  plaintiff  proved  that 
the  defendant  carried  away  some  branches  of  the  trees,  but  gave  no 
evidence  of  the  value :  held  that  he  was  entitled  to  nominal  damages 
on  the  count  in  trover.  (6) 

QfUBre,  whether  in  an  action  for  an  injury  to  the  reversion,  proof 
that  the  premises  were  devised  to  the  plaintiff,  and  that  an  occupier 
held  as  tenant  to  the  plaintiff,  the  latter  fact  being  established  by 
oral  evidence,  although  the  occupier  holds  under  a  written  agree- 
ment, be  sufficient  to  show  a  reversion  in  tlie  plaintiff.  Beat^  C.  J. 
aad  Burroughs  J.  fieg.    Park,  J.  and  Gaxelee,  J.  affl  (c) 

Touching,  the  remedies  afforded  to  the  landlord  and  the  tenant 
respectively  for  a  nuisance  to  the  thing  demised,  an  action  may 
'be  brought  by  one  in  respect  of  his  inheritance,  for  the  injury  done 
to  the  value  of  it,  and  by  the  other,  in  respect  of  his  possession,  (d) 

As,  if  a  man  have  an  ancient  house,  and  another  build  so  near 
as  to  darken  his  windows,  he  may  have  an  action  upon  the  case,  {e) 
'  Sov  if  a  man  build  a  new  house,  and  afterwards  grant  the  adjacent 
soily  and  the  grantee  by  an  edifice  upon  it  stop  the  lights  of  the  other 
house,  though  it  was  not  an  ancient  house ;  (/)  for  if  a  man  build 
a  new  house  upon  part  of  his  land,  and  afterwanls  sell  the  house  to  an- 
other,  neither  the  vendor,  nor  any  other  claiming  under  him,  may  stop 
the  lights:  (g)  but  if  he  sell  the  vacant  ground  to  another,  and  keep  the 
house  without  reserving  the  benefit  of  the  lights,  the  vendee  may 
build,  (g) 

(a)  The  Provost,  &c.  of  Qu«»en*s  College  («/)  Josser  ▼.  Gifford.  4  Burr.  2141. 

v.Hallett,  14  East,  48U:  and  see  Fairant  {e)  Aldred's  caso,  9  Co.  .')8. 

r.  ThompsoD,  5Baxii.&  Aid.  826.  2  Dow\,  (j)  Com.   Dif^.  tit.  Action,  &c.  for  a 

&  RyL  1.  Nuisance.  (A.) 

(A)  CoUeril  v.  Hobhy.  4  Barn,  fit  Cres.  (g)  Palmor  v.  Fletcher,   1  Lev.  22.    1 

463.  6£>owl.  tc  11  vl.  5j1.  S.C.  Salk.  469.  Curth.  454.   S.  C. 

(-)  SiTother  v.  Darr,  5  Biiig.  136. 
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To  constitute  ni  illegal  obrtructioD,  bv  boiklifip,  oftheplBiiti 
-  ancient  lights,  it  is  mA  rafficieBt,  that  the  pUontifr  has  leaa  Hg 
than  he  had  befbre ;  but  there  nnist  be  such  a  privatiaii  of  Hgirt 
will  render  the  occupation  of  his  house  unoonfiiitriile,  and  pvevc 
him,  if  in  trade,  from  carrying  on  his  bnaness  as  beneficially  as 
had  preriouflly  done,  (a) 

A  costom  that  one  may  build  upon  a  new  foundation  to  the  c 
stniction  of  ancient  lights,  is  void. 

If  the  lights  of  the  house  be  stopped  up  by  throwing  loga^  t 
this  action  will  lie.  (6) 

A  parol  licence  to  put  a  skylight  over  the  defendant's  aren  (whi 

impeded  the  light  and  air  from  coming  to  the  plaintiflTs  dwdli 

house  throu^  a  window)  cannot  be  recalled  at  pleasure,  after 

has  been  executed  at  the  defendants  expense,  at  least  not  withc 

j  -  tendering  the  expenoes  he  had  been  put  to:  and  thereCore no  acti 

lies  as  for  a  private  nuisance,  in  stopping  the  light  and  air,  8cc  a 
communicating  a  stench  from  the  defendants  premises  to  the  pla 
tifTs  house  by  means  of  such  skylight  (c) 

If  an  ancient  window  be  raised  and  enlarged,  the  owner  of  1 
adjoining  land  cannot  lawfully  obstruct  the  passi^  of  Hght  and  :j 
to  any  part  of  the  space  occupied  by  the  ancient  window,  althoa 
a  greater  portion  of  light  and  ah*  be  admitted  through  the  i 
obstructed  part  of  the  enlarged  window  than  was  anciently  i 
joyed,  (d) 

Where  the  plaintiff  is  entitled  to  lights  by  means  of  blinds,  fto 
ing  a  garden  of  the  defendants,  which  he  takes  away,  and  opens> 
uninterrupted  view  into  the  garden,  the  defendant  cannot  jfust 
makii^  an  erection  to  prevent  the  plaintiff  so  doing,  if  he  then 
n-ndcrs  the  plaintiff's  house  darker  than  it  was  before,  (e)        ' 

An  aflverse  enjoyment  of  windows  for  twenty  years,  or  perki 
l&eifj  is  a  sufficient  title  in  an  action  for  an  obstruction,  {e) 

Twenty  years  uninterrupted  enjoyment  of  windows,  looking  vj 
the  land  of  another,  is  sufficient  ground  for  presuming  a  grant 
licence  to  open  the  windows,  in  the  absence  of  evidence  to  the  o 
trary.(/) 

{»)  Back  V.  Stftc«iy  9  C.  &  P.  465.  (d)  Chandler ▼. Thompton,  3  Campb 

(A)  Com.  l)if[.  tit.  AotioD,  £ee*for  a  Nui-  (r)  Cottorell  v.  Giifiithii,  4  Ksp.  Hep 

wiiire.  (A.)  (J)  CroM  v.  Lowis, 4 DowU& Byl. ! 
(*)  Winter  r.  Ihockwell,  8  East,  308. 
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Where  A.  had  enjoyed  lights  made  in  «  building  not  erected  at 
the  extremity  of  liis  land,  looking  upon  the  premises  of  B.  without 
interruption  for  at  least  thirty-eight  years,  and  there  was  no  evi- 
dence of  the  time  when  the  lights  were  first  put  out,  and  C  the 
purchaser  of  B^^  premises  erected  in  their  stead  a  building  which 
obstructed  ^.^s  lights :  it  was  held  that  an  action  was  maintainable 
fat  the  obstmction,  though  there  was  no  proof  of  knowledge  in  B. 
or  his  agents,  of  the  existence  of  the  windows,  (a) 

If  an  ancient  window  has  been  completely  shut  up  with  brick 
and  mortar  above  twenty  years,  it  loses  its  privilege.  (6) 

An  acticm  £>r  a  nuisance  cannot  be  maintained  for  that  whicli 
was  no  nuisance  to  the  house  before  a  new  window  was  opened  in 
it  by  the  plaintiff,  and  which  becomes  a  nuisance  only  by  that 
acL(c) 

'  If  a  building  after  having  heea  used  for  twenty  years  as  a  malt 
houses  is  converted  into  a  dwelling  house,  in  its  new  state  it  is  en- 
titled only  to  the  same  degree  of  li^t  which  was  necessary  to  it 
in  its  former  state,  and  the  owner  of  the  adjoining  ground  may 
lawfully  erect  a  wall  which  prevents  the  adnassion  of  sufficient 
•l^fatifor  domestic  purposes,  if  what  is  still  admitted  would  be 
emiugb  for  the  making  of  malt  (d) 

'f»  I  Where  lights  had  been  put  out  and  enjoyed  without  interruption 
Cdt  abave  twenty  years  during  the  occupation  of  the  opposite  premises 
by  a  tenant;  that  will  not  conclude  the  landlord  of  such  opposite 
prcnusea,  without  evidence  of  his  knowledge  of  the  fact,  which  is  the 
IbundatioD  of  presuming  a  grant  against  him ;  and  consequently 
J^mH  mot  conclude  a  succeeding  tenant  who  was  in  possession  under 

^ralloh■  landlord  from  building  up  against  such  encroaching  lights,  (e) 
Where  lights  had  been  enjoyed  for  more  than  twenty  years,  oon- 

vtiguous  to  land  which  within  that  period  had  been  glebe  land,  but 
Iras  conveyed  to  a  purchaser  under  the  55  Geo.  3.  e.  Wt*  it  was 

.  <lifl|d  that  no  action  would  lie  against  such  purchaser  for  building 

raw  as  to  obstruct  the  lights,  inasmuch  as  the  rector,  who  was  tenant 
Hob  li£B,  could  not  grant  the  easement,  and  therefore  no  valid  grant 
could  be  presumed.  (/) 


..  («)  CrOM  V.  Lewis,  4  Dowl,  &  Rjl.SSl.  (t)  Dtniel  v.  North,  11  East,  S73. 

,  {^)  Lawrenca  r.  Obee,  Id.  514.  (/)  Barker  t.  Bichardioii,  4  B«ni.  and 

^a)  Al.  Ibid,  Aid.  579. 

(</)  Martin  t.  Gobl<«,  1  Campb.  .S20. 


718         Action  oh  the  case  for  Xaisamxs,    [Chap.  XVI 

Injimction  to  restrain  obstruction  of  ancient  lights  idiised,  tl 
nature  of  the  alleged  inquirr  not  requiring  prerentiTe  interpontii 
befisre  a  trial  at  law,  and  the  legal  right  being  doubtful,  (a)  Tl 
presumption  of  a  right  finom  twenty  venrs  undisturbed  enjoynei 
of  light  is  excluded  by  the  custom  of  London,  (a) 

If  a  man  fixes  a  spout  to  his  oiwn  house,  from  whence  the  rs 
falls  into  the  vard  of  anothtf,  and  hurts  Ae  foundation  of  his  buil 
ings ;  this  action  will  liew— So,  if  a  man  dig  a  pit  in  hb  kmd, 
near  that  my  land  falls  into  the  pit. 

So^  it  lies  against  any  one  who  erects  any  thing  oSensrve  so  ne 
the  house  of  another,  that  it  becomes  useless  thereby,  as  a  awin 
sty,  or  a  lime-ldln,  or  a  dye-house,  or  a  tallow  furnace,  or  a  pm 
or  a  brew-house,  or  a  tan-vat,  or  a  smelting-house,  or  a  saoid 

f  So^  if  a  man  erect  a  watch-house,  stable,  fcc,  and  put  filth  in  i 

[I  to  the  annoyance  of  a  garden. 

i  So,  if  a  parson  permit  the  tithes  to  continue  upon  the  soil, 

[  i  that  the  grass  there  is  corrupted :  due  notices  having  been  given 

the  parson  of  the  setting  out  the  tithes  of  Iruit  and  vegetables  in 
garden,  which  were  accordingly  set  out  on  the  days  specified ;  ai 
the  tithes  not  having  been  removed  at  the  distance  of  a  month  afti 
wards,  when  they  had  become  rotten ;  a  notice  then  given  by  ti 
owner,  to  remove  the  tithed  fruit  and  vegetables  within  two  daj 
otherwise  an  action  would  be  commenced  against  the  panon, 
sufficient  notice  of  their  having  been  set  out,  whereon  they  foui 
an  action  if  they  be  not  removed.  And  due  notices  havii^  be 
^ven  of  setting  out  tithes  of  garden  vegetables,  and  field  barley  < 
certain  days  between  the  11  and  16th  of  September,  a  general  « 
tice  on  the  17th  to  the  parson,  to  take  away  ali  the  tithes  of  I 
(the  plaintiff's)  lands,  within  two  days,  is  sufficient  wh^eon 
found  an  action.  (6) 

So,  if  a  vendee  of  hay,  permit  it  to  continue  on  the  land,  aft 
the  time  agreed  on  for  carrying  it  away. 

So,  if  a  lessee  overcharge  his  room  with  weight,  whereby  it  fa 
uixjn  the  cellar  beneath,  (c) 


f    ■ 

■I 


(a)  Winstanley  v.  I.ee,  2  Swanst.  333.       213. 

{h)  K*»rop    V.  FiI<>woo(l,    11   Pjist,  3.>«,         (r)  Com.  Dig.    tit.  Action,    iu-,.  io 
nnd  hee  FiM-ay  v.  HurJom,  3  Baru.  Si  Cfm.     Nuisance.  (A.) 
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So,  if  a  man  who  ought  to  inclose  against  my  land,  do  not  in- 
close, by  which  the  cattle  of  his  tenants  enter  into  my  land,  and  do 
damage  to  me.  But  the  action  must  be  brought  against  the  person  in 
posaession :  for  it  is  clear  that  an  action  on  the  case  for  not  repairing 
fences  whereby  another  party  is  damnified,  cannot  be  supported 
against  the  owner  of  the  inheritance,  when  it  is  in  the  possession  of 
another  person,  (a)  Deplorable,  indeed,  would  be  the  situation  of 
-landlords^  if  they  were  liable  to  be  harassed  with  actions  for  the 
culpable  neglect  of  their  tenants,  (h) 

'An  action  on  the  case  however,  lies  againt  the  landlord  of  a  house 
demised  by  lease,  who  under  his  contract  with  his  tenant  employs 
workmen  to  repair  the  house,  for  a  nuisance  occasioned  by  the  neg- 
ligenoe  of  his  workmen,  (c) 

And  if  the  owner  of  a  house  is  bound  to  repair  it,  he  and  not  the 
occupier  is  liable  to  an  action  on  the  case  for  an  injury  sustained 
by  a  stranger  from  the  want  of  repair,  (d) 

So  an  action  lies,  if  a  mrn  erect  a  mill  so  near  to  my  ancient  mill, 
that  the  water  to  my  mill  is  obstructed  or  diverted.  So,  if  part 
only  of  the  stream  is  diverted.  So,  if  he  stop  a  watercourse, 
whereby  my  land  was  overflowed.  So,  if  water  has  been  accus- 
tomed to  run  to  his  well,  and  from  thence  to  his  house  for  his  use, 
and  one  diverts  the  stream  from  coming  to  the  well,  {e) 

The  right  to  the  use  of  the  water  of  rivers,  as  an  easement  to 
lands  contiguous  to  rivers  seems  to  be  a  right  of  occupancy.  The 
ilfat  settler  may  use  as  much  as  he  pleases,  but  having  taken  a 
certain  quantity  by  a  channel  of  a  certain  dimension,  and  another 
p^caon  having  settled  lower  doum  the  stream,  and  taken  the  use  of 
the  water,  subject  to  the  then  definite  use  by  the  first  settler,  the 
latter  is  entitled  to  enjoy  as  much  as  he  can  so  occupy ;  and 
although  the  prior  settler  might  have  previously  used  all  the  water, 
he  cannot  then  abridge  the  second  settler  and  occupant.  (/) 

Afker  twenty  years  uninterrupted  enjoyment  of  a  spring  of  water, 
an  absolute  right  to  it  is  gained  by  the  occupier  of  the  close  in 
which  it  issues  above  ground,  and  the  owner  of  an  adjoining  close 

(a)  Cheetham  ▼.  Hampson,  4  Durnf.  &  see  SI7  ▼.  Edgley,  6  Cap.  Rep.  6.        ' 

East,  318.  (')  Com.  Dig.  tit.  Action,  &c.  fora  Nui- 

(fc)  BuU,  N.  P.  74.  eance.  (A.) 

(c)  Leslie  v.  Pounds,  4  Taunt.  649.  {/)  Bealey  ▼.  Shaw,  6  Eaat.  JOB,  2  Smith. 

\d)  Pfeyne  t.  Rogers,  2  H.  Blac.  349.  K.321,  S.  C.  and  see  Williams  v.  Morland, 

Rider  v.  Smith,  3  Durnf.  &c  East,  766,  and  4  Dowl.  &  Ryl.  583. 
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ouuioC  lawfully  cut  a  dnm,  whadij  dia  «q^j  dT  vatcr  1^  4 
spring  is  dinuBMhcd.  (a)  ^^ 

The  owner  of  a  mill  maj  maintain  an  actian  tat  CoiciBg  back  I 

water  and  injuring  his  mill,  althoia^  it   has  not  beat  ciwp 

j  preriselj  in  the  same  state  for  twenty  jcars;  and  thocfioR  it  i 

bolden  to  be  no  defence  to  sudi  an  action,  that  the  plaintiff  fa 
within  a  few  yeans  erected  in  his  mill  a  wheel  of  diffomt  diflH 
sions,  but  requiring  less  water  than  the  old  one^  although  the  \ 
claration  stated  the  plaintiff  to  bepouessed  of  a  mill,  without  aD^gi 
it  to  be  an  an  ancient  mill.  (6) 

In  a  public  navigable  river  twenty  years*  posseaiacm  of  the  wai 
at  a  given  level,  &c.  is  not  conclusive  as  to  the  right,  (e) 

So  a  man  possessed  of  an  ancient  ferry  may  brii^  an  acti 
against  one  who  sets  up  a  new  ferry  near  to  it ;   for  if  it  be 
antient  ferry  he  is  compellable  to  keep  boats,  lie  (it) 

So^  if  without  warrant  one  ^rect  a  market,  to  the  prgudipt 
another  market  («) 

So^  if  the  soil,  over  whidi  another  has  a  way,  be  plough^ 
the  tenant  of  the  land,  it  is  a  nuisance,  (e) 

If  the  nuisance  be  to  the  damage  of  the  inheritance^  he  in  lefj 
sion  shall  have  an  action  for  it;  notwithstanding  that  plaintiff  av| 
have  an  assise,  or  ^tiod  permitiai,  (e) 

The  action  lies  as  well  against  him  who  continues  the  nuiaai 
as  against  him  who  originally  erected  it:  for  though  the  pai 
having  recovered  in  one,  cannot  have  another  action  fiur  the  m 
erection,  he  may  maintain  a  new  action  for  the  continuance  of  it.| 

A  man  carrying  on  a  noxious  business  in  a  place  where  it  1 
been  long  established,  is  indictable  for  a  nuisance,  if  the  mi§ehi^ 
increased  by  the  manner  or  extent  in  which  he  carries  it  ou  ;  i 
otherwise,  although  the  business  has  increased  in  amount,  (g) 

But  if  A.  by  the  direction  of  B.  builds  a  wall  upon  the  land 
C,  C  cannot  support  an  action  against  B.  for  the  continuaiioq 
this  walL  (A)    And  semble  itJ.y  building  a  bouse  on  his  own  lai 

(a)  Daliton  v.  Bensted,  1  C«inpb.  46.').  («)  Com.   Dig.   tit.  Action,  &e«  fb 

(b)  Swinden  v.  Newman,  1  Barn,  and     Nuisance.  (A.) 
Aid.  f5B.  (J')  Johnson  t.  Long.  1  Ld.  lUjm.  S 

(e)  Vooght  ▼.  Winch,  S  Barn.  St  Aid.        {g)  Rex    t.    Watt  and  «noth«r,  1  1 
&€9,  andMaL28l. 

(H)  Boll.  N.  P.  74.  {h)  Corentry  r.  Stone,  S  Stark.  Ni.  1 

:)54 


I 


Sect.  I.]        to  the  bgwy  of  the  Reversion.  721 

enercMidi  iipdn  die  adjoining  hnd  of  C  and  dispose  of  his  interest 
to.B.9  C.  cannot  maintain  an  action  on  the  case  against  B.  for  the 
cdatiiliiaiice  of  the  wall,  (a) 

' '  WlMe  bricklayers,  employed  by  aimmissioners  of  sewers  to  reu 
p$Sr  i  public  sewer,  perform  the  work  in  such  a  manner  as  to  occa- 
mem  s'damage  to  a  neighbouring  house :  held  that  they  are  liable 
to^ifyactioit,  though  the  work  itself  appears  to  be  performed  in  a 
dAfU  manner.  The  notice  of  action  in  such  case  is  not  to  be  oon- 
fltrMd  with  the  same  strictness  as  is  required  in  pleading,  provided 
there  is  a  sufficient  cause  of  action  shewn  upon  tlie  face  of  the  no- 
ti^Br-  Notice  of  action  ^Hhat  defendants  made,  altered,  repaired, 
cut,  dug,  worked,  and  enlarged  (the  sewer)  in  so  negligent,  incau- 
fiMii^'unskilful,  improvident,  and  improper  a  manner,  that  plain- 
diTif'ipremises  fell,  and  were  greatly  damaged,  weakened,  and  de- 
•troyed,^  is  a  sufficient  notice  to  sustain  the  action,  though  the  proof 

m 

iki  flnt,  that  the  defendants  had  not  propped  and  shored  up  the 
plainriflTs  house  in  the  progress  of  the  work ;  and,  second,  that  the 
iihVuiiifliediate  cause  of  the  injury  was  the  falling  of  other  houses, 
whidi  drew  the  plaintiiTs  after  it.  (6) 

^^V'''A.  recover  damages  against  B.  for  stopping  his  lights,  and 
dMhi'Mafd'A  assign  the  lands  in  which  the  nuisance  was  erected.  A, 
may  maintain  another  action  against  B.  for  the  continuance  of  the 
ihttttluf;  for  before  the  assignment  B,  was  answerable  for  all  the 
dUBMtdttotial  damages,  and  it  shall  not  be  in  his  power  to  discharge 
liMtetf 'by granting  it  over:  yet  A.  may  bring  the  action  against 
w#riii^(ne^.  Though  formerly  a  distinction  was  taken,  vi«,  where 
flvohitfaKtanoe  occasions  a  new  nuisance,  and  where  the  first  erec- 
flbMiil'dbM  all  the  mishief ;  that  in  the  first  case  the  assignee  is 
BM^U  lo  ah  action,  but  not  in  the  second,  (c) 

In  cadfr  for  a  nuisance,  notice  to  remove  the  nuisance  left  at  the 
Muuliiij is'  evidence  against  a  subsequent  occupier,  (d) 
"*lf  i#/^fflvert  water  by  a  pipe  and  cock  to  his  house,  an  action  lies 
i^|iiitet>%iiB  wife  after  his  death,  if  she  lives  in  the  house,  aiid  uses 
tbe.watier,  for  every  turning  of  the  cock  is  a  new  nuisance,  (e) 

^(^  f^ilfiiitf^r.  atone,  SStarV.Ni.Pri.  (d)  Salmon  v.    Beiwlev.    1    R.  &   M. 

5*.  '               '  189. 

(*)  JoBM  V.  Bird,  1  Dowl.  &  Rt1»  49?,  («■)  Com.  Dig.  tit.  ActioD.  &c.  fora  Nui* 

5ieianiCaad!A1<f.  897.  S.  C.  Bance.  (A). 
(r)  Ball,  K.  P.  74-5. 
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So,  if  a  man  erect  a  house  or  mill  to  the  niusance  of  anod 
every  occupier  afterwards  is  subject  to  an  actkm  for  the  i 
sance.  (a) 

So,  if  a  man  recover  against  A.  tor  the  erection  of  a  nidi 
may  afterwards  maintain  an  action  againat  him,  for  the 
of  it ;  and  this,  although,  he  had  made  a  lease  to  anodier,  for 
plaintiff  might  bring  the  action,  notwithstandiiig  his  VBeofvcrj 
the  erection,  against  either  the  tenant  for  yean  or  his  undcr-ks 
at  his  election.  (6) 

All  these  cases  go  upon  this  principle,  that  every  man  ahook 
use  his  own  as  not  to  damnify  another;  for  some  danage  nmsl 
proved  in  order  to  sustain  this  action ;  the  mere  act  of  diverlai 
watercourse,  &c.  not  being  sufficient,  if  it  do  no  injuiy  to*  the  pi 
tiff's  inheritance,  or  possession,  (r) 

Cf  the  DeclaraHon.i^The  action  upon  the  case  for  a  nuisaM 
local  in  its  nature,  and  the  nuisance  must  be  proved  to  hacve  I 
committed  in  the  county  where  the  venue  is  laid,  and  if  nai  pi 
and  county  are  alleged  uriiere  the  nuisance  is  committed,  the'coi 
in  the  margin  shall  be  intended,  (d) 

In  an  action  upon  the  case  for  a  nuisance,  the  plaintiff  Ooint  d 
himself  entitled  to  the  thing  to  which  the  nuisanee  was  dona  at 
time  of  the  nuisance :  as  in  this  action  for  diverting  his  waterooi 
to  his  mill,  he  must  shew,  that  he  was  seised  of  the  mill  at  the  tii 
but  a  seisin  in  law  is  sufficient  for  this  action,  (e) 

In  declaring  for  a  nuisanee,  the  immediate  cause  of  the  mj 
must  be  stated ;  and  under  an  averment  of  the  remote  causa,' 
an  allegation  that  by  means  of  the  premises,  the  noxious  ma 
annoyed  the  plaintiff'^s  house,  it  is  not  competent  to  give  evldi 
of  the  intermediate  cause.  (/) 

In  case  for  negligently  pulling  down  a  wall  adjoining  it  wal 
plaintiff's  cellar,  whereby  the  roof  of  the  latter  fell  in,  and  a  qi 
tity  of  wine  was  destroyed,  and  it  appearing  that  die  ptaodn 
cause  of  the  damage  was  the  placing  a  quantity  of  bricks  *on 
rcK)f  of  the  cellar :  held.,  that  this  was  no  variance,  and  need  not 
M*t  out  in  the  declaration  to  support  the  action,  {(f) 

(a)  Br<»nt  V.  Httddon.  Cro.  Jnc.  555.  («)  Cora.  Dig.  tit.  Action,  Ac.  for  a 

(fc)  RoHewoll  V.  Prior.  Sulk.  4<i0.  sance.  (E.  1.) 

(r)  Bull,  N.  P.  75.  Tenant  v.  Goldw^in.  (J)  Fitzimons  v.  Inplig.  5  Tannt.  53 

r.  Mo«l.  312-14.  r>r)  Kini?  V.   Williamson.   1    I>owi. 

<.()  WarriMi  v.  W.bb,  I  Taunt.  379.  Bvl.  Ni.  TH.-'o.   . 
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Therefiire,  if  the  plaintiff  allege  that  his  father  was  seised  and 
died,  and  a  descent  to  himself  by  virtue  of  which  he  was  seised, 
without  saying  that  he  entered,  it  will  be  well,  (a) 

-  But  in  such  action  the  plaintiff  need  not  set  forth  his  title  to  the 
pmnises ;  it  is  sufficient  for  him  to  shew  that  he  was  possessed  of 
them.  (6) 

"'In  an  action  for  a  nuisance  to  a  dwelling  house,  the  dedaratioa 
stated,  that  at  the  time  of  committing  the  grievance,  plaintiff  was 
■eisedin  fee  of  the  dwelling  house,  and  that  it  was  then  mlA«  pos- 
wmrion  and  occupation  of  a  certain  tenant  or  tenants  thereof  under 
fUkU^.  It  appeared  that  plaintiff  was  seised  in  fee  for  the  use  of  the 
inhabitants  of  a  particular  parish,  and  that  the  house  was  occupied 
by^lhe  parish  paupers,  and  a  person  appointed  by  the  parish  o£Boers 
tOttake  charge  of  them ;  it  was  held  that  neither  the  poor,  nor  the 
■UHter-'Of  the  workhouse,  could  be  considered  as  tenants  to  the 
plain  tiff,  and  that  this  was  a  fatal  variance  between  the  declaration 
awl  tha  evidence,  (c) 

/I If. the  plaintiff  declare  as  reversioner  for  an  injury  done  to  his 
levenion,  the  declaration  must  allege  it  to  have  been  done  to  the 
of  his  reversion,  or  must  state  an  injury  of  such  a  perma- 
itaiahue  as  to  be  necessarily  injurious  to  his  reversion ;  other- 
die  want  of  such  allegation  will  be  cause  for  arresting  the 
judgment :  therefore  .where  the  plaintiff  declared  as  reversioner  of 
a  yard  and  part  of  a  wall  which  W.  F.  occupied  as  tenant  to  him, 
and  idbat  the  defendant  on,  &c.  and  on  divers  days,  &c.  wrongfully 
iJatfird  m  the.  said  part  of  the  wall,  quantities  of  bricks  and  mor- 
tai)il».  and  thereby  raised  it  to  a  greater  height  than  before,  and 
flMfed.-pieces  of  timber,  &c.  on  the  said  wall,  overhanging  the  yard, 
per  quod  the  plaintiff  during  all  the  time  lost  the  use  of  the  said 
paMtof  the  wally  and  also  by  means  of  the  timber,  &c.  overhanging 
Ike;  ffvdly  quantities  of  rain  and  moisture  flowed  from  the  wall  upon 
liMnyiw^i  ""itI  thereby  the  yard  and  said  part  of  wall  have  been  in- 
to the  damage  of  the  plaintiff,  &c.  without  stating  that  his 
was  prejudiced ;  the  court  arrested  the  judgment,  {d) 


(•)  Coai.  Dig.  Tit.  Action,  &c.  for  a  thereof  ii  not  a  competent  witness.    Jebb 

Nnnaee,  (£  1.)  ▼.  Povey,  2  Esp.  Rep.  679. 

(b)  Hosra  t.  Dickenson,  t  Ld.  Rajrm.  (c)  Martin  ▼.  Goble,  1  Cnmpb.  3f0. 

Id69.— la  an  actionfor  obstructing  a  water-  {d)  Jackson  v.  Pesked,  1  MauleaSel.478. 
ecmiBe,  a  person  claiming  a  right  to  the  use 
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ft»  the  pUstiffoacht  io  aBece 
the  OBie  «3if  die  actsrja  ontj.  far 
j&w  that  v^th  to  the  drae  of  the 


hdbre  the  pfaintiff 

Soi,  if  the  pUodff  aUeiBe,  that  hM 

!(&   vithoiic  pmtfinBc  ■oe  it^ 
;  Cor  that  b  tantanount.  (ik| 
I  goy  a  declaiatiuo  far  MoppiBfi;  licht* 

■fltaajraD  aadeat  Bcamai^:  and  if  the  filMwif  alkpei 
piMMaKd  of  fudi  a  home,  ke.  in  which  he  ooelit  to 
l^hta^  a»  without  nore,  it  it  wScinit.(4i 

8oy  a  dedaratioo  far  diTCftin|c  a  wateRaoune*  wUch  waa  WMt 
ran  to  a  well,  and  from  thoMe  tofau  home,  it  mflkiait;  tim 
it  do  not  aaj  from  wlmt  phve  it  nms  to  the  wdL  Tlda  van  v 
after  verdict,  for  it  ought  to  be  prored.  (r) 

The  plaintiff  ought,  alaoy  to  shew  that  the  tiiigiMtm  man  n 
judice  to  his  auU :  far  at  damage  must  be  proicd,  wadk  aDegaiii 
materiaL(a) 

8o^  a  dedaration  against  a  num  for  causing  water  to  flow  tfan 
pipes  near  the  foundation  of  the  pbdntiff**  house,  and  nqchetii 
repair  them,  !»  that  the  water  flowed  through  them  and  sapped 
foundatkm  of  the  plaintifTs  house,  is  unexceptionable  after  ver 
though  it  do  not  expressly  state  that  the  pipes  were  the  defendj 
that  he  laid  them  there,  or  that  he  is  bound  to  repair  them.  (r1 

Touching  the  pleas  to  this  action,  the  general  issue  is,  not  gn 
which  may  be  pleaded  where  case  is  brought  for  a  nuiaanoein « 
hanging  the  plaintiiTs  house,  tec.  or  for  a  nuisance  in  stoppinj 
lights,  (d) 

So,  the  custom  of  the  City  of  London^  by  which  a  man 
build  upon  an  ancient  foundation  against  the  lights  of  anothei 
which  the  plaintiff  may  reply  by  denying  the  custom,  which 
be  tried  by  the  mouth  of  the  Recorder,  (d) 

But  to  an  action  upon  the  case  for  a  nuisance  the  defendant 

(a)  ('om.  Dig.  tit.  Action,  6ic.  for  a  Nui-  thereof  is  not  a  competent  witness, 

ttnce.  (K.  1.)  V.  Pover,  2  Y^y.  Rep.  679. 

ih)  lloare  ▼.  Dickenson.  1  Ld.  Kaym.        {c)  Com.  Dig.  tit.  Action    for  a 

l.i*>y. — In  an  action  for  obstructing  a  water-  sance.  (F.  2.) 
cour<Mv  a  poraon  rlaiiuing  a  right  to  tht*  us** 
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not  plead,  that  being  a  blacksmith,  he  came  to  the  house  wherein 
he  dwells  by  the  advice  of  the  plaintifF  himself,  and  there  erected  a 
fcM^  finr  his  trade,  (a) 

In  an  action  for  diverting  a  watercourse,  the  defendant  pleaded, 
that  he  was  seised  of  two  closes  through  which,  &c.  and  that  he 
and  all  those,  &c.  had  used  to  water  their  cattle  in  the  same  water- 
ooiuree,  &C.  and  the  Court  held  that  one  prescription  could  not  be 
pleaded  against  another,  without  a  traverse :  but  if  upon  the  gene- 
ral iflsue  it  had  been  proved  that  the  water  was  usually  drunk  up 
fay  the  cattle  of  the  defendant,  the  plaintifF  would  have  failed  in 
hiapieacription.  (6) 

A  verdict  obtained  by  the  defendant  in  a  former  action  for 
diverting  a  watercourse,  and  which,  if  pleaded  in  bar,  would  be  an 
estoppel,  when  given  in  evidence  under  the  general  issue,  is  not 
oandusive  against  the  plaintiiF,  but  only  evidence  to  go  to  the 
jury,  (c) 

If  the  verdict  finds  generally,  that  the  house  is  not  erected  upon 
the  ancient  foundation,  the  whole  shall  be  abated,  though  it  exceed 
only  a  foot,  (a) 

In  an  action  on  the  case  by  a  reversioner  for  an  injury  done  to 
his  inheritance  by  a  stranger,  the  tenant  in  possession  is  a  com- 
petent witness  to  prove  the  injury,  (d) 


SfiCTioN  XL  Of  the  Action  on  the  Case  against  the  Sheriff 

farremming  Goods  under  an  Execution,  without  paying 

a  Year's  Rent,  by  virtue  of  the  Stat.  8  Ann.  c.  14. ;  and 

herein  of  the  Sheriff's  Duty  on  levying  Execution  on 

Property  of  Tenant  of  a  Farm^  ^c. 

Executions  at  common  law  took  place  of  all  debts  that  were  not 
specific  liens ;  even  of  rents  due  to  landlords.  At  length,  it  being 
thought  hard  that  landlords  should  not  have  something  like  a  spe- 
cific lien,  Parliament  gave  them  a  remedy  for  one  year's  rent,  but 

(«)  Com.  Dig.  Tit.  AcUon  for  a  Nui-        (f )  Vaught  v.  Winck,  2  Bam.  &  AM. 
niice.    (F.SJ.)  63if. 

(/.)  Bull.  N.  P.  7j.  ('0  Doddinglon  v.  Hudson,  1  Buig.2o7. 
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The  remedj  in  queitioQ  is  br  actioQ  aa  the 
flat  9  jffM».  e,  14.  for  the  nwrv  tmf  and 
rewTTcd  on  kam  far  Hfeor  Im^  tarn  of 
wise,  I7  «ct.  1.  of  which  it  i»  eoKtied,  •*  Thtf  DD 
whatmcfvcTf  iTii^  or  Priiig  n  or  vpoD  m 
nwiitfi  which  srEy  or  did  br  IcmhI  far  life  or  htu^ 
at  win  or  otherwue,  shal  br  liafair  €0  br  takes  b^ 
rxeration  on  wny  pretmor  whafaorrcTy  imkai  int 
mnt  the  mid  execution  is  soed  out,  shall  befaie  dte 
floods  ftoni  On  the  said  praniaeay  by  ▼■Hue  of 
extent,  pajr  to  the  hmllord  of  the  aaid  prcamea  or  Iria  faaiil 
fnch  sum  or  noma  ci  moner  as  are  or  shall  be  due  far 
said  prumists  at  the  time  of  the  taldi^  such  goods  or 
rirtue  of  such  execution ;  prorided  the  said  arrears  do 
to  more  than  one  year's  rent :  and  in  case  the 
exceed  one  year's  rent,  then  the  said  party,  at 
exeeuticm  is  sued  out,  paying  the  said  landlord  or  his 
yearns  rent,  may  proceed  to  execute  Us  judgment,  as  hm  uufjbi  I 
done  before  the  making  of  the  Act ;  and  the  sheriiF  or  other 
cers  are  thereby  empowered  and  required  to  levy  and  pay  ti 
plaintifT,  as  well  the  money  so  paid  for  rent,  as  the  exeei 
money. 

Sect.  8.  ^^  Provided  always,  that  nothing  in  the  Act  oonts 
shall  be  construed  to  extend  or  hinder  or  prejudice  her  { 
Majesty,  her  [his]  heirs  or  sucoesBorSy  in  the  levying,  feuoreris 
setseing  any  debts,  fines,  penalties,  or  forfeitures  due  or  p*yah 
her  [his]  Majesty,  &c.  but  that  it  shall  and  may  be  lawful  fai 
(his)  Majesty,  &c.  to  levy,  recover,  and  seize  such  debta^  li 
the  same  manner  as  if  the  Act  had  never  been  made.^ 

This  statute  shall  have  a  liberal  construction:  and  the  w 
**  party  at  whose  suit  the  execution  is  sued  out,*"  8cc.  shall  be 
Htruwi  Uj  mean  either  the  plaintiff  or  defendant,  whose  judgi 
and  execution  it  is.  (6) 

Kcfore  the  removal  of  goods  under  a  sequestration  out  oi 
Court  of  Chancery,  the  landlord  is  entitled  to  one  yearns  ren 

{11)  llrnrhrti  V    Kiinpnon.'jWilb.  111.  (/i)  Marriott  v.  LUt«r,  t*  Wilg.  I4i 
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th«  equity  of  the  above  statute ;  for  his  legal  remedy  of  distress 
cannot  be  enforced  against  sequestrators  any  more  than  against 
nocjmn.  (a) 

7r<'Tke  laiidlard''B  rent  must  be  paid  without  any  deduction ;  the 
Bhrriff  thf  rrfniT  cannot  claim  poundage  of  him.  (6) 
1  .«But,  tthe  Kmg  not  being  bound  by  this  statute,  the  landlord 
«f'>)imniiiefl.on  which  goods  have  been  seized  under  an  extent,  in 
ickmif  or  in  otd,  is  not  entitled  to  call  on  the  sheriff  to  pay  him  a 
fjntafm  imty  due  before  the  teste  of  the  writ,  (c) 
.^DrAa.immediate  extent  against  the  king's  debtor  tested  after  a  dis- 
taken  for  rent  justly  due  to  the  landlord,  with  notice  to  the 
being  the  king'^s  debtor,  and  appraisement  of  the  goods  and 
-  TMt*****!  but  before  sale,  shall  prevail  against  the  distress,  (d) 
wfi  Where  gooda  seized  under  an  extent  had  been  kept  a  long  time 
/]|]P^!thci  oflBoers  on  the  premises,  pending  a  reference  of  the  pro- 
I'aDCHtOT-B  daim,  during  which  a  subf>equent  arrcar  of  rent  accrued 
UdAe  i».  the  landlord  :  the  Court  refused  to  interfere  in  his  behalf, 
i|q^  oodiriiig  the  effects  to  be  sold,  and  the  rent  in  arrear  to  be  paid 
4o  him  Oiut  of  the  produce,  (e)  Semble^  his  remedy  is  by  action 
'ftrfjoteand  occupation  against  the  tenant,  or  case  against  the 

:ii{j  She-growing  crops  of  a  tenant  having  been  seized  under  a  Jieri 
ii'fikima^  a  writ  of  habere  faciaa  possessionem  was  subsequently  de- 
livered to  the  sheriff  in  an  ejectment,  at  the  suit  of  the  landlord, 
bcfamidBd  m  a  demise  made  long  before  the  issuing  of  the  Jieri 
I  ^|ll^»a»r!  ii  was  hdd  that  the  sheriff  had  no  right  to  allow  to  the 
iifapAnr^  a  year's  rent,  under  the  above  statute,  that  statute  con- 
oHfldUjfdating-  an  eamtimg  tenancy,  which  in  this  case  must  be  taken 
i-4blidhit'0eaaed  on  the  day  of  the  demise  in  the  ejectment.  (/) 
«)i  .'Authl  an  action  against  the  sheriff  for  removing  goods  taken  in 
execution  without  paying  the  landlord  a  year's  rent ;  it  is  sufficient 
>^$»^nPf^  the  occupation  by  the  tenant,  and  it  lies  on  the  defendant 
Mto  dieir  that  the  rent  has  been  paid,  {g) 
I  rijr  The  landlord  is  entitled  to  the  benefit  of  the  above  statute  for 

(a)  Dixon  v.  Smith,  1  Swanst.  457.  281,  S.  C. 

•  "  (fc)  Got*  T.  Gofton,  1  Str.  643.  («)  Rex  v.  Hill,  6  Price,  19. 

.;    (c^  Rex.  ▼.  De  Caux,  t  Price  17,  and  (/')  IIo<lg8on  v.  Gaacoigne,  6  Barn.  & 

■•e  Rex  V.  Southerbj,  Bunb.  5.     Rex.  v.  Aid.  88. 

Pritehard,  Id.  269.  (^)  Harrison  v.  Barry,  7  Price.  690. 
{d)  Rex  V.  Cotton,  Parker,  J 12,  2  Vez. 
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the  recovery  of  forehand  rent,  or  rent  stipulated  by  the  leufe  t 
paid  in  advance,  (o) 

The  landlord,  however,  can  only  claim  from  the  party  ^mdiig 
execution,  the  rent  due  at  the  time  of  taking  the  goods;  aiMi 
that  which  accrues  after  the  taking  and  during  the  ocmtkitUDK 
the  sheriiFin  possession :  (6)  and  after  he  has  had  one  yearns 
paid  him,  he  is  not  entitled  to  another  upon  a  seeond  exccmioa 
nor  is  the  ground  landlord  within  the  act,  where  thefe  is  aav  eis 
tion  against  the  under  lessee,  (d)  -    ix 

The  good^s  of  a  tenant  are  liahle  to  a  year'*s  rent,  notwithstittc 
an  outlawry  in  a  civil  suit ;  {e)  and  where  a  sheriff^s  officer^  bi 
in  possession  of  the  tenants  goods  under  an  outlawry,  made  a 
tress  for  rent,  and  sold  the  goods  so  distrained,  and  afterwaida 
outlawry  was  reversed ;  it  was  ruled  that  the  officer  was  liabl 
pay  the  produce  of  the  goods  to  the  landlord,  in  an  action 
money  had  and  received.  (/) 

But  a  commission  of  bankrupt  is  not  considered  as  an  execu 
within  the  above  statute ;  and  as  the  landlord  on  the  one  hand* i 
distrain  for  his  whole  rent,  {g)  even  after  an  assignment  and  sale 
the  assignees,  before  the  goods  are  removed  off  the  premlaes ; 
on  the  other  hand,  if  he  suffer  the  goods  to  be  removed,  witl 
distraim'ng,  he  must  in  general  come  in  for  his  rent  pro  rata  ^ 
the  other  creditors.  (A) 

If  the  sheriff  remove  the  goods,  without  satisfying  the  landli 
he  is  liable  to  a  special  action  on  the  case,  which  may  be  brought 
an  executor,  administrator,  (t)  or  trustee  of  an  outstanding  term 
And  such  an  action  may  it  seems  be  maintained,  if  the  bIm 
remove  any  part  of  the  tenanted  goods,  without  retaining  the  yc 
rent,  though  other  part  lie  left  on  the  premises :  ij)  but  if  upon 
goods  of  a  tenant  being  taken  in  execution,  an  agent  of  the  land! 

(a)  Harrison  v.  Bany»  7  Price,  690.  (jr)  But  see  6  Geo.  4.  c.  16.  s.  74,  wl 

(6)  Hoskins  v.  Knight,  1  Maule  &  Sel.  hy  it  is  enacted,  tLat  the  distress  sW 

345,flndseeGuiIliamv.Barker,  lPrice,274.  be  available  for  nore  than  one  year's 

(r)  Dod  V.  Saxbj,  2  Str.  1024.  due,  the  landlord  being  allowed  to  p 

{d)  Bennet's  Case,  2  Str.  787.  for  the  residue. 

{e)  St.  John's   College  v.    Murcott,   7  (A)  Ex  parte  Plummer,  1  Atk.  101. 

Dumf.  6c  Knst.  2.59,  264,  and  see  Greaves  v  Lojes,  I.t  Kast,  ?.*W). 

V.  D'Acastro,  Buub.  194,  accord,   but  see  (i)  Paltcmve  v.   Windham,  1  Str. 

Rex.  V.  Southerhy,  Id.  ,•),  semb  contra.  (hace  v.  Chute.  Fort.  ;5j9,  60. 

(/)  St.  John's    College    v.   Murcott,  7  ( /  )  Colyer  v.  Spoer,  i;  LJrod.iv  Dinj; 

Durrif.  &  Kast,  *.^.7i>.  \  yUyoxo,  VtC. 
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takeB  from  the  sheriflTs  officers  an  undertaking  for  a  yearns  rent, 
and  then  consents  to  the  goods  being  sold,  the  landlord  cannot 
afterwards  maintain  an  action  against  the  sheriff  on  the  above 
statute  for  not  paying  a  yearns  rent  on  making  the  levy ;  altliough 
the  lent  is  not  paid  according  to  the  undertaking,  and  although  the 
undertaking  should  be  void  under  the  statute  of  frauds  for  not 
■tating  any  consideration,  (a) 

And  an  action  for  money  had  and  received  cannot  be  maintained 
by  a  landlord  to  recover  the  amount  of  a  yearns  rent  against  the 
■heffiff,  who  has  sold  his  tenants  goods  under  an  execution.  (6) 

In  an  action  against  a  sheriff  for  removing  goods  seized  under  a 
ySflri  facias  without  paying  the  landlord  a  yearns  rent,  under  the 
fliatute  of  8  Ann,  wherein  the  plaintiff  recovered  a  verdict,  the 
Gouirt  refused  a  new  trial  on  the  ground  that  the  goods  having 
been  afterwards  returned,  the  plaintiff  had  not  been  damnified, 
because  while  they  were  in  the  custody  of  the  law,  the  landlord 
ooiild  not  distrain  them,  (e) 

/ 1.  When  certain  goods  upon  a  farm  were  seized  by  virtue  of  a  writ 
of  psne  per  f)adh8  against  the  occupier,  issued  out  of  the  Court  of 
JSSleas  at  Durham,  and  were  afterwards,  upon  his  default,  forfeited 
to  lithe  bishop,  who,  by  writ  to  the  sheriff,  ordered  them  to  be 
awMgned  to.  the  party  at  whose  suit  the  pane  issued,  in  satisfaction 
of  his  damages :  held,  that  the  sheriff  was  not  bound  to  pay 
the  landlord  half  a  yearns  rent  then  due,  before  he  removed  the 
goods.  (£{) 

i  %  I  Where,  in  an  agreement  for  the  sale  and  assignment  of  certain 
<|IVQnii8e8»  there  was  a  stipulation  ^^  that  in  the  meantime,  until  the 
iimiflnnifint  was  made,  the  intended  purchaser  should  pay  and  allow 
iO(  the  seller  at  the  rate  of  100/.  per  annum  from  the  time  of  taking 
poMossion  of  the  premises  until  the  completion  of  the  purchase ;  ^ 
the  intended  purchaser  having  taken  possession,  and  one  half-yearly 
payment  having  become  due  before  the  completion  of  the  purchase : 
held,  that  it  was  due  as  rent,  and  that  the  sheriff  levying  on  the 
goods  of  the  occupier  under  a  fi  fa^  was  bound  by  the  8  Ann.  c,  14. 
to  pay  it  over  to  the  seller  as  landlord,  {e) 

(a)  Aotherey  t.  Wood,  3  Campb.  24.  Cress.  ^67, 

(fr)  Green  v.  Austen,  3  Campb.  260.  (e)  Saunders    v.    Mus;;ravo,    Dart.    <i 

(r)  Lane  v.  Crockett,  7  Price,  o(>6.  Barn.  &c  Cress.  j'Jl. 

(^ri)  Brandling  v.  Barrington,  6  iJurii.  ^: 


I 

i 


S»     ^Jf 
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of  tJb  9Br>i*  f rott  um;  prtauek.  'd 

IJitt  pnupcft J  thiwTO,  hot  tke 
tJM-  faMllord,  tiKiagh  he  ksft  gvvoi 
fiflrt^  i*  Mii  Mrtilkd  is  iocfa  cnc 

A  biii  ol  ^mit  mm  umde  bw  the  Acnff,  lad  h 
rcMM/viJ  o#  tiie  icjmLi  taken  br  a  vrit  ci  fiewi  ft 

Where  a  landlord  haa  distraioed  for 
riant  ha*  replevied  tbegorxlfty  and  ha*  floldapartonhiionii 
by  pffrnjiMon  <if  the  landlord,  if  in  the  menn  tine  the 
are  neiaed  under  an  extent  tested  after  the  di^tnm  ior  m  dekt  i 
to  the  cruirn,  which  i»  aatiified  thcveout,  aooordrng  to  the  cnga 
i4  tlie  writ,  the  Onirt  of  Exchequer  cannot,  in  the  exeraae  df 
H|ijital>le  juriMUction,  interfere  to  enlarge  the  time  fin-  the  Ktan 
tlie  pniceMy  that  the  sheriff  may  in  the  inierim  proceed  nndci 
against  the  defendants  lands,  for  the  landlord's  indenmity,  om 


i 

.     9 

i 


(»f  (Inn.  ii'iny   Ilardw.  2V>.     Hcnrhptt  the  declantion,  see  Lane  t.  Crocket 

V.  KinifMr>n,  3  WilN.  111).     1  r'rmnp.:)81.  Price,  566. 

(h)  Wnriiij^  V.    l)t-w\H-rTY,    1     Str.    l*?.  (r;  Andrews  ▼.  Dixon,  3  Bam.  &  , 

SiiiilJj  V.   UimmH,   .J    Inuiil.  4^N);    and  an  (>i.>. 

to  thm  form  of  iKp  iioticv,  ■«»  Colyer  v.  (r/j  Arnittr.Garaett,3Baru.&  Aid. 

Sjii-iT,  U  iJrfHi.  At  Hin^. o7.     4  Moore,  473,  (0  West  v.  Hedges,  Barn. If II. 
S,  ('. ,  and  for  tl»«'  xintijiK-r  of  stating  it  in 
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ground  thftt  the  defimdaiit  had  wd^  pending,  the  dMreaf^  m  pmni 
nf  fiifd^  g&ai»  ond  ehaUels  mfficieni  to  satisfy  the  crown-s  debt,  or 
imMXy  way  use  the  crown  process  in  favour  of  the  huidlord  under 
audi  fcizcumatances,  and  prindpally,  because  on  the  levy  having 
Inmo  made^  the  writ  would  be  eo  instanHfunchu  officio,  (a) 
..•  ;In  an  action  against  the  sheriff  for  taking  goods  without  leaving 
mjmf^B  rent,  the  declaration  need  not  state  all  the  particulars  of  the 
deasiae:  but  if  it  do,  and  they  are  not  proved  as  stated,  there  shall 
;be  ft  nonsuit  (6) 

.ft  fiaan  sBtian  against  the  sheriff  on  the  8  Ann,  c  14,  for  taking 
gabda  off-  the  premises  without  paying  the  rent,  the  declaration 
ihat  the  sheriff  '^by  virtue  of,  and  under  pretence  of  a  cer- 
(writ  of  our  said  Lord  the  King,  before  the  King  himself^ 
h^Ame  that  time  sued  forth,  &c  took  the  goods,^  &&  The  writ 
aader  which  the  goods  were  seized  issued  firora  the  common  pleas : 
held'ft  hUl  variance,  (c) 

By  the  stat  56  6.  3.  e.  50,  s.  11,  it  is  enacted,  that  no  sheriff 
oredKtf'offioer  in  England  or  Wales  shall,  by  virtue  of  any  pro- 
iueaaniftaiy  court  of  law,  carry  off  or  sell  or  dispose  of  for  the  pur« 
fMb'/taf  ^bai^  carried  off  from  any  lands  let  to  farm,  any  straw 
thrsshed  or  unthrashed,  or  any  straw  of  crops  growing,  or  any 
chdllt  colder,  or  any  turnips,  or  any  manure,  compost,  ashes,  or  sea- 
weed, in  any  case  whatsoever,  nor  any  hay,   grass  or  grasses, 
natural  or  artificial,  nor  any  tares  or  vetches,  ncnr  any 
or  vegetables,  being  produce  of  such  lands,  in  any  case  where 
iftl^aiiridKnft  to  any  covenant  or  written  agreement  entered  into  and 
jaadd  tot  the  benefit  of  the  owner  or  landlord  of  any  farm,  such 
/luq^  jpass  or  grasses,  tares,  and  vetches,  roots  or  vegetables,  ought 
t-liol  to  be  taken  off,  or  withholden  from  such  lands,  or  whidi  by 
'^Ahft 'tenor  or  efiect  of  such  covenants  or  agreements  ought  to  be 
tiaHl  or  expended  thereon ;  and  of  which  covenants  or  agreements, 
M»ek  iheriff  or  other  officer  shall  have  received  a  written  notice 
before  he  shall  have  proceeded  to  sale. 

The  Snd  section  provides  that  the  tenant  shall  give  notice  to  the 
sheriff  of  the  existence  of  covenants ;  and  the  sheriff  to  the  land- 

i0ltl4 

(•}  Rex  T.  Ilodders,  4  Taunt.  313.  1  Ry.  &  M.  966,  4  Dam.  &  Crea.  d57, 7 

(6)  Bristowv.  Wright,  Doug.  665.  D.  &  R,  1J8,  S.  C. 

<  r)  Sheldon  y.  "Whittaker  and  another, 
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Section  3  enacts,  **  That  such  sheriff  or  other  oflBcer  exeeutii 

such  process,  may  dispose  of  any  crops  or  jHtxluce  hereinbeCD 

mentioned,  to  any  person  or  persons  who  shall  agree  in  writing  wi 

such  sheriff  or  other  officer,  in  cases  where  no  covenant  or  writt 

J  agreement  shaU  be  shewn,  to  use  and  expend  the  same  od  su 

'^  lands  in  such  manner  as  shall  accord  with  the  cuatom  of  t 

country ;  and  in  cases  where  any  covenant  or  written  agieem 
'  shall  be  shewn,  then  according  to  sudi  covenant  or  written  i^ 

ment ;  and  after  such  sale  or  disposal  so  qualified,  it  shall  he  lawi 
for  such  person  or  persons  to  use  all  sudi  necessary  bama,  atebli 
buildings,  outhouses,  yards,  and  fidds,  for  the  purpose  of  co 
suming  such  crops  or  jHtxluce,  as  such  sheriff  or  other  officer  ak 
allot  or  assign  to  them  for  that  purpose,  and  which  such  tenant 
occupier  would  have  been  entitled  to,  and  ought  to  have  used  i 
■  il  the  like  purpose  on  such  lands.^ 

And  by  section  6,  it  is  further  enacted,  '^  That  in  all  caaea  whc 
any  purchaser  or  purchasers  of  any  crops  or  produce  hereiDbefai 
mentioned,  shall  have  entered  into  any  agreement  with  such  aher 
or  other  officer,  touching  the  use  and  expoidituie  thereof  on  laa 
let  to  farm,  it  shall  not  be  lawful  for  the  owner  or  landkud  o£  an 
lands  to  distrain  for  any  rent  on  any  com,  hay,  straw  or  other  pi 
duce  thereof,  which,  at  the  time  of  such  sale,  and  the  execution 
8uch  agreement  entered  into  under  the  provisions  of  this  Act,  ahi 
have  been  severed  from  the  soil,  and  sold,  subject  to  such  agn 
ment,  by  such  sheriff  or  other  officer ;  nor  on  any  turnips,  wheth 
drawn  or  growing,  if  sold  according  to  the  provisions  of  this  Ac 
nor  on  any  horses,  sheep  or  other  cattle,  nor  on  any  beast  win 
soever,  nor  on  any  waggons,  carts,  or  other  implements  of  hu 
bandry,  which  any  person  or  persons  shall  employ,  keep,  or  uae-i 
such  lands  for  the  purpose  of  thrashing  out,  carrying,  or  connii 
ing  any  such  corn,  hay,  straw,  turnips,  or  other  produce  under  tl 
provisions  of  the  Act,  and  the  agreement  or  agreements  diredi 
to  be  entered  into  between  the  sheriff  or  other  officer,  and  the  pu 
chaser  or  purchasers  of  such  crops  and  produce  as  therein  befoi 
are  mentioned. 

This  statute,  although  passed  for  the  purpose  of  general  goc 

and  public  l)enefit,  in  promoting  good  husbandry,  does  not  extev 

i  I  to  bind  the  crown ;    therefore  sales  of  goo<Is  seized  under  pr 

\-i 

.]; 
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Togative  process  are  not  within  it,  and  the  sheriff  must  sell  uncon- 
ditionally, {a) 


Section  III.  The  Latidlord's  Remedy  on  the  Statute  ]  1 
Geo.  2.  c.  19,  touching  Goods  fraudulently  carried  off 
the  Premises. 

Thk  statute  11  G.  2.  c.  19,  (which  is  a  remedial  and  not  a  penal 
met^yjb)  8.  ly  enacts,  that  ^^  In  case  any  tenant  or  tenants,  lessee  or 
loaoccDi  for  life  or  lives,  term  of  years,  at  will,  sufferance,  or  other- 
wise, of  any  messuages,  lands,  tenements,  or  hereditaments,  upon  tlie 
demise  or  holding  whereof  any  rent  is  reserved,  due  or  made  pay- 
able, diaU  fraudulently  or  clandestinely  convey  away  or  carry  off 
or  ficom  such  premises,  his,  her,  or  their  goods  or  chattels,  to  pre- 
veai  the  landlord  or  lessor,  landlords  or  lessors,  from  distraining  the 
flame  Jbr  arrears  of  rent  so  reserved,  due  or  made  payable,  it  shall 
be  lawful  to  and  for  every  landlord  or  lessor,  landlords  or  lessors, 
or  any  person  or  persons  by  him,  her,  or  them  for  that  purpose 
lawfiiUy  impowered,  within  the  space  of  thirty  days  next  ensuing 
fluch  conveying  away  or  carrying  off  such  goods  or  chattels,  as 
afenaaid,  to  take  and  seize  such  goods  and  chattels  wherever  the 
aameiBhall  be  found,  as  a  distress  for  the  said  arrears  of  rent ;  and 
tba-iame  to  sell  or  otherwise  dispose  of,  in  such  manner  as  if  tlie 
awb  goods  and  chattels  had  actually  been  distrained  by  such  lessor 
oVflaadloKd,  lessors  or  landlords,  in  and  upon  such  premises  for  sucli 
amarsof  rent^ 

.  (i'Seet  S,  '^Provided  always,  that  no  landlord  or  lessor,  or  other 
panon  entitled  to  such  arrears  of  rent,  shall  take  or  seize  any  such 
goods  or  chattels  as  a  distress  for  the  same,  which  sliall  be  sold 
bomd  fiie^  and  for  a  valuable  consideration,  before  such  seizure 
made,  to  any  person  or  persons  not  privy  to  such  fraud  as  afore- 
aaidi'' 

By  sect.  3.  ^^  To  deter  tenants  from  such  fraudulent  conveying 
awBj  their  goods  and  chattels,  and  others  from  wilfully  aiding  or 
assisting  therein,  or  concealing  the  same,  it  is  enacted,  that  if  any 
such  tenant  or  lessee  shall  fraudulently  remove  and  convey  away 

(a)  Rex  r.  Osbourne,  6  Price,  94.  (fc)  Stanley  v.  Wharton,  9  Price  301. 
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his  or  her  goods  or  chattels  as  aforesaid,  orif  anypersoo  or  pctm 
shall  wilfully  and  knowingly  aid  or  assist  any  such  teoant  or  leasi 
in  such  fraudulent  conveying  away  or  carrying  ofF  of  any  part  < 
his  or  her  goods  or  chattels,  or  in  concealing  the  same,  all  an 
every  person  and  persons  so  offending  shall  forfeit  to  the  landlor 
or  landlords,  lessor  or  lessors,  from  whose  estate  sueh  goods  an 
chattels  were  fraudulently  carried  off  as  aforesaid,  dmMe  the  tNiis 
of  the  goads  by  him,  her,  or  them  respectively  carried  off  asr«ooi 
cealed  as  aforesaid ;  to  be  recovered  by  action  of  debt  in  any  of  U 
Majesty''s  Courts  of  Record  at  We$tmm9i&ri  or  in  the'Coorts  c 
Session  in  the  counties  palatine  of  Chosier^  LaneoHety  or  Dufhmm 
respectively,  or  in  the  Courts  of  Grand  Sesaioas  in  Waletj  whera 
no  essoign,  protection  or  wager  of  law  shall  be  allowed,  aor  moi 
than  one  imparlance.*" 

In  an  action  on  the  above  clause  against  a  tenant  for  firauduloitl 
removing  his  goods  to  avoid  a  distress  for  rent,  it  is  not  neoeasar 
to  shew  an  actual  participation  in  the  act,  if  the  mnoval  talu 
(dace  with  his  privity,  (a) 

A  landkMrd  may  maintain  an  action  on  the  statute  11  G.  fLiO^W 
9.  S,  for  double  the  value  of  goods  fraudulently  removed  to  preirei 
a  distress,  although  they  be  worth  less  than  60/.;  he  is  not  confine 
to  his  remedy  by  application  to  two  magistrates.  (6) 

Sect  4,  provides  **  that  where  the  goods  and  chattels  sa  fraudi 
lently  carried  off  or  concealed  shall  not  exceed  the  value  of  50L  ; 
shall  and  may  be  lawful  for  the  landlord  or  landlords,  from  whoi 
estate  such  goods  and  chattels  were  removed,  his,  her,  or  thd 
bailiff,  servant  or  agent,  in  his,  her,  or  their  behalf,  to  exhibit 
complaint  in  writing  against  such  offender  or  offenders,  before  tw 
or  more  justices  of  the  peace  of  the  same  county,  riding,  or  divi 
sion  of  such  county,  residing  near  the  place  whence  such  goods  a» 
chattels  were  removed,  or  near  the  place  where  the  same  were  found 
not  being  interested  in  the  lands  or  tenements  whence  such  good 
were  removed ;  who  may  summon  the  parties  concerned,  examin 
the  fact,  and  all  proper  witnesses  upon  oath,  or  if  any  such  witnei 
be  one  of  the  people  called  Quakers^  upon  affirmation  required  b 
law ;  and  in  a  summary  way  to  determine,  whether  such  person  g 
persons  be  guilty  of  the  offence  with  which  he  or  they  are  charged 

(«)  T.ister  v.  Brown,  3  Dowl.  Ac  Rv!.        (h)  Broml<»r  v.  Holden  an<!  tnoth<>r, 
.V)|.  M.&M.  17.'>. 
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and  to  inquire  in  like  manner  of  the  value  of  the  goods  and  chat- 
tels by  him,  her,  or  them  respectively  so  fraudulently  carried  off  or 
concealed  as  aforesaid;  and  upon  full  proof  of  the  offence,  by 
order  under  their  hands  and  seals,  the  said  justices  may  and  shall 
adjudge  the  offender  or  offenders  to  pay  double  the  veUue  of  the  said 
goods  and  chattels  to  such  landlord  or  landlords,  his,  her,  or  their 
bailiff,  servant,  or  agent,  at  such  time  as  such  justices  shall  appoint: 
and  in  case  the  offender  or  offenders,  having  notice  of  such  order, 
shall  refuse  or  neglect  so  to  do,  may  and  shall,  by  warrant  under 
their  hands  and  seals,  levy  the  same  by  distress  and  sale  of  the 
goods  and  chattels  of  the  offender  or  offenders,  and  for  want  of 
mdi  distress,  may  commit  the  offender  or  offenders  to  the  house  of 
convction,  there  to  he  kept  to  hard  labour,  without  bail  or  main- 
prize,  for  the  space  of  six  months,  unless  the  money  so  ordered  to 
be' paid  as  aforesaid  shall  be  sooner  satisfied.'^ 

'  ^Seot  5.  ^  Provided  always,  that  it  shall  be  lawful  for  any  person 
whb  thinks  himself  aggrieved  by  such  order  of  the  said  two  justices, 
to  appeal  to  the  justices  of  peace  at  their  next  Greneral  or  Quarter 
Suasions,  to  be  held  for  the  same  county,  riding,  or  division  of  such 
county,  who  may  and  shall  hear  and  determine  such  appeal,  and 
gfive- auch  costs  to  either  party  as  they  shall  think  reasonable, 
whose  determination  therein  shall  be  final.^ 

•SactS.  ''Provided  also,  that  where  the  party  appealing  shall 
enter  into  a  recognizance  with  one  or  two  sufficient  surety  or 
in  double  the  sum  so  ordered  to  be  paid,  with  condition  to 
at  such  Greneral  or  Quarter  Sessions,  the  order  of  the  said 
t9«viy  jwtices  shall  not  be  executed  against  him  in  the  mean  time."" 
'  *^y  Met  7,  it  is  further  enacted, ''  That  where  any  goods  or  chat- 
tdi-^raudulently  or  clandestinely  conveyed  or  carried  away  by  any 
Wnant  or  tenants,  lessee  or  lessees,  his,  her,  or  their  servant  or  ser- 
iMlfB^-  i^nt  or  agents,  or  other  person  or  persons  aiding  or  assist- 
iih|f(tlietf«ni,  shall  be  put,  placed,  or  kept  in  any  house,  bam,  stable, 
oudlDiMe,  yard,  close  or  place  locked  up,  fastened  or  otherwise  secured, 
iaratt  tb  prevent  such  goods  or  chattels  from  being  taken  and  seized 
fl($^ai  distress  for  arrears  of  rent,  it  shall  and  may  be  lawful  for  the 
landlord  or  landlords,  lessor  or  lessors,  his,  her,  or  their  steward, 
bililiif}  receiver,  or  other  person  or  persons  impowered  to  take  and 
aeizet  83  a  distress  for  rent,  such  goods  and  chattels,  (first  calling  to 
hi«,  her,  or  their  assistance  the  constable,  hcadlK>rough,  l>orsholdcr. 
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or  other  peace  officer  of  the  hundred,  borough,  parish,  district,  or 
pkce,  where  the  same  shall  be  suspected  to  be  concealedt  who  are 
hereby  required  to  aid  and  assist  therein;  and  in  case  of  a  dwelling- 
house,  oath  being  first  made  before  some  justice  of  the  peace,  of  a 
reasonable  ground  to  suspect  that  such  goods  or  cJiattels  are 
therein,)  in  the  day-time,  to  break  open  and  enter  into  such 
house,  bam,  stable,  out-house,  yard,  close,  and  place,  and  to  take 
and  seise  such  goods  and  chattels  for  the  said  arrears  of  rent,  as  he, 
she,  or  they  might  have  done  by  virtue  of  this  or  any  former  Act, 
if  such  goods  and  chattels  had  been  put  in  any  open  6eld  or  place.^ 

In  proceeding  on  the  above  statute  it  does  not  seem  to  be  neces- 
sary, to  shew,  in  proof  of  cofwealment  of  cattle,  that  they  were 
withdrawn  from  sight ;  and  if  they  have  been  removed  to  a  neigh- 
bour's 6eld,  so  as  to  cause  to  the  landlord  difficulty  to  6nd  them,  it 
is  sufficient,  (a) 

Justices  either  of  the  county  from  which  the  tenants  fraudulently 
remove  goods,  or  of  that  in  which  they  are  ccmoealed,  may  convict 
the  offenders  in  their  respective  counties.  (6) 

The  fourth  section  of  the  above  statute  does  not  oust  the  supe- 
rior courts  of  their  jurisdiction,  (a)  and  a  proceeding  under  that 
section  was  ruled  to  be  an  order,  and  not  a  conviction ;  and  there- 
fore that  it  is  not  necessary  to  set  out  the  evidence,  (c)  Upon  the 
same  principle  it  was  determined,  {d)  that  the  offence  might  be  set 
out  disjunctively. 

But  in  order  to  justify  the  landlord  in  seizing,  under  this  statute, 
within  thirty  days,  goods  removed  off  the  premises,  as  a  distress  for 
rent  wherever  found,  the  removal  must  have  taken  place  after  die 
rent  became  due,  and  must  have  been  secret,  and  not  open  and  in 
the  face  of  day,  as  in  ^uch  case  the  removal  could  not  be  said  to 
be  clandestine,  within  the  meaning  of  the  statute.  («) 

The  statute  11  G.  S.  c.  19,  applies  to  all  cases  where  a  landlord 
is,  by  the  conduct  of  his  tenant  in  removing  goods  from  premises 
for  which  rent  is  due,  turned  over  to  the  barren  right  of  bringing 
an  action  for  his  rent.  Where  a  tenant  openly  and  in  the  face  of 
day,  and  with  notice  to  his  landlord,  removed  his  goods  without 
leaving  suffident  on  the  premises  to  satisfy  the  rent  then  due,  and 

00  Stanley  V.  "\Vharton,  9  Pricp.  r>01.         tit.  distres.  1  v.  p. 711. 

(h)  Rex  T.  Monr.in,  1  Cnld.  R.  ir»<?.  (d)  Upx  v.  Mid«iU-humt.  I  Uur.  3».V\ 

(r)  Kex  v.Bissex.Sor.  Rcp.SOl,  Uuni.         (e)  \Vats,.ii  v.  Main.  SKm}*.  R.  lo. 
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the  landlord  followed  and  distrained  the  goods ;  it  was  held  that, 
although  the  removal  might  not  be  clayidestine^  yet  as  it  was  /rati- 
duleni,  (which  was  a  question  for  the  jury,)  the  landlord  was  justi- 
fied under  the  statute,  (a) 

Trespass  for  breaking  and  entering  the  plaintifTs  house  and  dis- 
training  his  goods ;  plea  the  general  issue.  The  defence  was,  that 
the  plaintiff  had  held  the  house  as  tenant  to  the  defendant,  that  the 
goods  distrained  were  clandestinely  and  fraudulently  conveyed  away 
from  this  house  on  the  ^th  day  of  September,  to  prevent  the  land- 
lord from  distraining  them  for  the  arrears  of  rent  to  become  due 
the  following  day,  and  that  they  were  within  thirty  days  after- 
wards taken  and  seized  as  a  distress  for  the  said  arrears  of  rent. 
On  the  part  of  the  plaintiff  it  was  contended,  that  there  was  no 
right  to  follow  these  goods,  as  they  were  removed  before  the  rent 
becuune  due ;  {h)  and,  secondly,  that  at  all  events  this  was  no  de- 
fence under  the  general  issue,  as  the  goods  were  not  taken  upon 
the  premises  for  which  the  rent  became  due.  (c)  Lord  EUefh- 
borough,  C.  J.  Upon  the  first  point  I  entertain  considerable  doubts, 
and  if  the  cause  had  turned  upon  that,  I  should  have  reserved  it 
for  the  opinion  of  the  Court.  Where  goods  are  fraudulently  re- 
moved from  the  premises  in  the  night,  to  prevent  the  landlord  from 
difttrnning  upon  them  for  arrears  of  rent  to  l)econie  due  nest  morn- 
ing, the  case  certainly  comes  within  the  mischief  intended  to  be 
remedied  by  11  G.  2.  c.  19,  and  there  is  some  ground  to  contend 
it  comes  within  the  provisions  of  the  statute.  But  upon  the  second 
poiiat,  I  am  clearly  of  opinion  that  the  defendant  was  bound  to 
justify  specially,  (d) 

A  creditor  may,  with  the  assent  of  his  debtor,  take  possession  of 
tJg'gaodB  of  the  latter,  and  remove  them  from  the  promises  for  the 
purpose  of  satisfying  a  bonAJide  debt,  without  incurring  the  penalty 
above  statute ;  although  the  creditor  takes  possession  know- 
debtor  to  be  in  distressed  circumstances,  and  under  an  ap- 
that  the  landlord  will  distrain,  (e) 
'  When  the  double  value  of  the  goods  fraudulently  removed  to 
pitovcht  a  distress,  does  not  exceed  50/.,  the  party  injured  may,  at 


•. 


(fl)  Oppannaii  ▼.  Smith,  4  Dowl.  &  Ryl.        {tt)  Furneaux  v.  Fotherbj,  4  Camp.  13(5, 

and  see  S  Wins.  Saund.  284  (n.  S.) 
(*)  W«tm  V.  Main.  5  Eap.  1  j.  (e)  Batli  ▼.  Meats,  5  Mauh&  Sd.  t'(M). 

(e)  VraglMiD  ▼.  Davia.  1  Eat.  257. 
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hii  option,  proceed  dtber  by  action  or  in  k  amniiiaiy  w«y  beftsi 
— gi-**** ;  and  the  &ct  of  the  party  having,  in  the  fint  inataa 
made  hi*  eomfdaiot  befive  a  magiitrate,  will  not  predude  him  fr 
afterwardt  maintaining  an  action,  (a) 

An  ETennent  in  a  dedatation  in  an  action  of  debt  on  aect.  9^ 
thia  statute,  to  reoover  double  the  value  of  goods  removed  in  on 
to  prevent  a  distrese,  that  **  a  certain  aiim  waa  due  for  rent"  beC 
the  gooda  ware  nmoved,  need  not  be  predaely  proved  aa  laid ;  : 
whether  61.  or  any  other  sum  were  in  arrear  is  perfectly  immateri 
the  damages  not  being  to  be  measured  by  the  quantity  of  ren^  1 
by  the  value  of  the  goods  removed.  Besides,  the  gist  of  the  act 
is  the  fraudulent  removal  of  the  goods  from  the  premises  in  on 
to  defeat  the  distress ;  it  was  therefore  immaterial  to  the  "l^-^mda 
whetbor  one  sum  or  another  were  due  for  rent,  for  in  either  c 
dicy  are  guil^  of  a  torL  Where  the  variance,  therefor^  doea  i 
CODsiBt  in  any  pert  of  the  contract,  but  in  an  averment  of  mat 
sabsequent  to  the  contract,  such  averment  being  merely  a  mattei 
inducement  to  the  action,  need  not  be  predsdy  proved.  (6) 

So  the  notice  of  distress  may  be  abandoned;  fbf  a  party  n 
distrain  for  rmt  and  avow  for  fealty,  (ft) 

This  statute  applies  to  the  goods  of  the  tenant  only,  and  nol 
those  of  a  stranger ;  wherefore  a  plea  justifying  the  following 
goods  off  the  premises  and  distraining  them  for  rent  arrear,  m 
shew  that  they  were  the  tenant's  goods,  (c) 

In  an  action  founded  on  the  statute  11  G.  S.  c.  19,  a.  3,  agw 
a  party  for  aiding  and  assisting  the  tenant  in  the  fraudulent 
moval  of  his  goods,  vith  intent  to  remove  and  prevent  the  la: 
lord  from  distraining  them,  it  is  incumbent  <ki  the  landlord  not  o 
to  prove  that  the  defendant  assisted  the  tenant  in  such  fraudul 
removal,  but  also  that  he  was  privy  to  the  fraudulent  intent  of 
tenant  Seinble,  that  the  statute  is  so  far  penal  that  it  is  incumiN 
in  BO  action  by  the  landlord  against  a  third  party,  for  aasisting 
tenant  in  such  fraudulent  removal,  to  bring  the  case  by  strict  pr 
within  the  words  of  the  first  section,  [d) 

[See  this  statute  as  it  regards  the  duty  of  a  magistrate,  as  also 
the  forms  of  orders,  &c.  thereon,  1  Bum.  JusL  Tit.  2}istreM.\ 

<>)  HoTMfBlI  V.  Davj,  1  Stark.  169.  (c)  ThorntoD  v.  Aduu,  5  M.  &  S. ; 

(fc)  UwinMt ». Phillipi.  SV:R.64S,6.        (rf)  Biooketv.  NokM.BB.ft'C;** 
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CHAPTER  XVIII. 

OF   THE  REMEDIES  FOR  TENANTS  AGAINST  LANDLORDS 

OF  THE  ACTION  OF  REPLEVIN. 


Section  I.        Of  the  Action. 

Section  II.      Of  the  Writs,  S^c. 

Section  III.     Of  the  Verdict,  Jiu^ment,  and  Costs. 


Section  I.     Of  the  Action  af  Replevin. 

The  action  of  replevin  is  founded  upon,  and  is  the  regular  way  of 

contesting  the  validity  of,  a  distress :  being  a  re-delivery  of  the 

pledge,  or  thing  taken  in  distress,  to  the  owner,  by  the  sheriff  or  his 

deputy ;  (a)  upon  the  owner  giving  security  to  try  the  right  of  the 

distress,  and  to  restore  it,  if  the  right  be  adjudged  against  him: 

after  which  the  distrainer  may  keep  it  till  tender  made  of  sufficient 

amends,  but  must  then  re-deliver  it  to  the  owner.  (6) 

In  this  writ  or  action,  both  the  plaintiff  and  defendant  are  called 

actors;    the  plaintiff  suing  for  damages,   and   the   defendant  or 

avowant  to  have  a  return  of  the  goods  or  cattle,  (c) 
^"  ■ ''         .    .  .    • 

.  Replevin  is  an  action  founded  on  the  right,  and  different  from 

trespass,  or  detinue :  and  it  is  now  held,  that  as  no  lands  can  be 
recovered  in  this  action,  it  cannot,  with  any  propriety,  be  con- 
sidered as  a  real  action,  though  the  title  of  lands  may  incidentally 
ccmie  in  question ;  as  it  may  do  in  an  action  of  trespass  or  even 
debt,  which  are  actions  merely  personal,  (c) 

(•)  Gfii&tkB  T.  Stephens,  1  Ckit.  B«p.        (b)  3  Bl.  Cotd.  147. 
19u.  (c)  Bac.  Abr.  tit.  Roplerin,  &r.  (A.) 

3    i;   i^ 
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The  writ  of  replevin  is  merely  meant  to  apply,  where  J.  tali 
goods  wrongfully  from  B.  and  B.  applies  to  have  them  re-ddiver 
to  him  upon  giving  security,  until  it  shall  appear  whether  A.  I 
taken  them  rightfully  ;  but  if  A.  be  in  possession  of  goods,  in  whi 
B.  claims  a  property,  replevin  is  not  the  proper  writ  to  try  tl 
right,  (a) 

In  our  account  of  this  action,  we  shall  endeavour  to  confine  o 
notice  of  it  to  distress  for  rent,  or  cattle  damage  feasant;  t 
services  of  copyholders,  &c.  not  being  within  the  scope  of  our  oc 
sideration. 

By  the  Statute  21   Jac.  1.  c.  16.  s.  3.  it  is  enacted  <'  That 
actions  of  replevying  for  taking  away  goods  or  cattle,  diall  be  co 
menced  and  sued  within  six  years  next  after  the  cause  of  su 
action.*" 

Who  may  have  Aq^^^n.^This  remedy  may  be  said  to  be 
1  common  right :  for  if  a  man  by  his  deed  grant  a  rent  with  a  clai 

of  distress,  and  grant  further  that  the  party  shall  keep  the  goc 
distrained  against  gages  and  pledges,  until  the  rent  be  paid,  3 
.  shall  the  sheriff  replevy  the  goods  distrained ;    for  it  is  against  t 

. !  nature  of  such  a  distress  to  be  irreplevisable,  and  by  such  an 

! '  vention  the  current  of  replevins  would  be  overthrown  to  the  h 

drance  of  the  commonwealth ;  and  therefore  it  was  disaUowed 
the  whole  Court,  and  awarded  that  the  defendant  should  gage  < 
liverance  [that  is,  engage  to  deliver  the  distress  to  the  owner  on  1 
pledging   to    try   the    distrainer's    right    thereto]   or  else   go 
n  prison,  (ft) 

It  is  a  general  rule  that  the  plaintiff  ought  to  have  the  propei 

of  the  goods  in  him  at  the  time  of  the  taking :  (c)  but  there  1 

two  kinds  of  properties :  a  general  property,  which  every  absoli 

I  owner  hath,  and  a  special  pro|)erty,  as  goods  pledged  or  taken 

manure  his   lands,   or  the  like,  and  of  either  of  these  replei 
lies.  (A) 

An  executor  may  have  a  replevin  for  goods  taken  in  the  Ufetii 
of  his  testator,  (rf) 

So,  if  the  cattle  or  other  goods  of  a  feme  sole  be  taken  and  s 
afterwards  intermarry,  the  husband  alone  may  have  repleWn  :  a 

(«)  In  re  Wilson,  iScho.&Lef.  321. (n.)         (r)  Kxparte    Chamberlain,    1    Scho. 
(/>)  Co.  Lit.  1  W>.  b.  Lef.  :}'^0.  Shannon  r.  Shannon,  Id.  5«4 

{d)  Anindel  v.  Trevil,  1  Sid.  8if. 
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if  they  join,  judgment  will  not  be  arrested  after  verdict,  because  the 
Court  will  presume  them  jointly  interested ;  (as  they  may  be  if  a 
distress  be  taken  of  goods  of  which  a  man  and  woman  were  joint- 
tenants,  and  afterwards  intermarry;)  the  avowry  admitting  the 
property  to  be  in  the  manner  it  is  laid,  (a) — But  in  replevying 
goods  which  a  wife  holds  as  executrix,  this  action  cannot  be  brought 
by  either  of  them  singly,  but  they  must  be  joined,  {h) 

The  right  of  the  tenant  to  replevy,  is  not  taken  away  by  the  re- 
moval and  appraisement  of  the  goods  after  the  expiration  of  five 
days ;  it  continues  until  the  same  are  sold,  (c) 

Where  cattle  put  on  the  premises  for  the  purpose  of  taking  pos- 
session where  the  tenant  had  held  o\  er,  were  distrained  by  the  tenant 
on  the  ground  of  being  damage  feasant,  on  replevin  being  brought, 
Li.  Kenyan  said.  The  case  is  too  plain  for  argument.  Here  is  a 
tenant  from  year  to  year,  whose  term  expired  upon  a  proper  notice 
to  quit,  and  because  he  holds  over  in  defiance  of  law  and  justice,  he 
now  attempts  to  convert  the  lawful  entry  of  his  landlord  into  a 
trespass.  If  an  action  of  trespass  had  been  brought,  it  is  clear  that 
the  landlord  could  have  justified  under  a  plea  of  liberum  tenementum. 
-—If,  indeed,  the  landlord  had  entered  with  a  strong  hand  to  dis- 
possess the  tenant  by  force,  he  might  have  been  indicted  for  a 
fcH^ble  entry  ;  but  there  can  be  no  doubt  of  his  right  to  enter  upon 
the  land  at  the  expiration  of  the  term.  There  is  not  the  slightest 
pretence  for  considering  him  a  trespasser  in  this  case,  and  theiyfore 
there  must  be  judgment  for  the  plaintiff,  {d) 

So,  where  a  tenant  having  omitted  to  deliver  up  possession,  whcR 
his  term  had  expired,  aft^  a  regular  notice  to  quit,  the  landlord  in 
his  absence  broke  open  the  door  and  resumed  possession ;  though 
some  articles  of  furniture  remained,  and  the  tenant  having  obtained 
a  verdict  against  the  landlord  in  trespass  for  this  entry,  the  Court 
granted  a  new  trial,  holding  that  the  landlord  might  so  enter  in 
such  case,  (e) 

.'  If  the  goods  of  several  persons  be  taken,  they  cannot  join  in  re- 
plevin, but  every  one  must  have  a  several  action.  (/) 
.'Tenants  in  common,  therefore,  should  not  join. — But  coparceners 

'  (a)  Bourne   ▼.   Maltaire, '  Cas.   temp.  135.  S.  C. 
Hardw.  119.  (d)  Taunton  v.  Costar,  7  T.  R.  431. 

^  (fr)  Bull.  N.  P.  53.  Bac.  Abr.  tit.  Re-        (e)  Turner  ▼.  Meymott,  1  Bing.  loB.   7 

plevin,  &c.  CO.)  ^loore»  67 '1. 

(«r)  Jacob  V.  Kinpr,  5  Taunt.  151.  1  Mars.        (/)  Co.  Lit.  11.).  (/>.) 
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rinrid  jcin.  Cor  lliej  make  but  cne  heir:  «k1  tor  Uwmeioa 
to  riMmld  joiDt  fammt*.  (a) 

Jgmmtt  whom. — Beplnin  fia  agatiHt  him  who  takes  die  gn 
ami  alflD  agaiprt  t*™*  who  ommiaiidi  the  *"^"g  <v  aaanat  ^m^ji, 

80  it  Ues  againat  him  who  take*  dama^  fe—anl,  if  he  de 
after  """"<■  tendeared.  (e) 

A  defrndant  in  replevin,  Roding  afafoad,  taxuA  give  aeemkj 
ooata.(d] 

BopUnm  Uetfar  tnAo/. — Replevin  Hei  fiir  whatever  ia  eapabli 
bang  distrained,  and  for  nothing  elae,  for  the  action  ia  the  reaa 
of  the  p*r^  whoae  gooda  are  distrained,  (e) 

Replevin,  thenfore,  does  not  lie  of  things  ftra  nalwne;  no 
deeds  tn  charters;  nor  of  moni^;  vor  of  leather  nude  i 
Aoea.{/) 

But  if  •  mare  in  foal,  a  cow  in  calf,  8tc.  be  distndned,  and  d 
happen  to  bring  fcnth  thor  young  whilst  they  are  in  cuslodj  of 
distrainer,  a  replevin  Ues  of  the  foal,  calf,  8te.  (/) 

Beplevin  lies  of  a  ship :  bo>  of  the  sails  of  a  ship.  (/) 

But  DO  replevin  lies  of  goods  taken  beyond  the  sea^  thoi 
bioiigfat  hither  by  the  defendant  afterwards. 

In  those  cases  in  which  replevin  does  not  lie,  the  party  n 
bring  an  action  of  detinue  to  recover  the  deeds,  goods,  &c 
specie.  (/) 

The  plaintiff  having  brought  replevin  for  goods  levied  unde 
warrant  of  distress  for  an  assessment,  by  a.  special  sessions  un 
the  Hi^way  Act,  13  G.  3.  c.  78.  «.  47,  on  the  ground  of  the  p 
mises  for  which  he  was  assessed  bdng  situated  without  the  toi 
ship  which  was  liable  to  repair  the  road ;  the  Court  refused  to 
ande  ^e  proceedings,  ig) 

It  is  doubtful  whether  goods  distrained  by  commisaiaaers 
sewers  may  not  be  replevied  whilst  in  the  ofBcer's  hands;  but 

(a)  Willi!  t.  Flotcber.  Cro.  Elii.  530.  onder  abMiff  for  gruitu^  m  rapl»*iii 

SudDun  V.  Bates,  Salk,  390.  Bull.  N.P.  S3,  poods  distimined  for  iTnt.     So  neitfan' 

(6)  )  Roll.  4.11.1.  5.  roriUTin  lie  on  a  diatress  made  for  m  d 

(e)  F.  N.  B.  19.  G.  to  tbe  Crown.   Rei  r.  Oliver,  Biiob. 

id)  Selby  V.  C-nitchlej',  1  Brod.  &  Bidg.  but  see  Doie   v.  VVilkineoD,  !  Stark. 

505.  4  Hoore,  130.  S.  C.  Pri.  «BB.     1  Tidd  Pr.  b.  (f.) 

(«)  It  u  not  uaiveraaliy  the  ca«,  liow-  (/)  Dm.  Ahr.  (it.  Replevin,  fcc.  (F. 
eTer.thatwherethereigadiatreaarepleiin        (?)  Feoton  v.  Boyle,  t  N.  R.  SiK 

may  be  maintBined,  for  in  Rm  *.  Monk-  Taunt.  344.  S.  C.  but  not  S,  P. 
hoiue,  1  Str.  IIS'I,  the  Court  attacliedui 
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they  are,  and  the  cause  is  removed  into  the  King's  Bench,  that 
Court  will  not  quash  the  proceedings  on  a  summary  application, 
but  leave  it  to  the  defendant  in  replevin,  to  put  his  objection  on 
record,  (a) 

The  several  kinds  of  Replemn. — Replevin  may  be  made  either 
by  original  writ  of  replevin  at  common  law,  or  by  plaint  by  the 
statute  of  Marlbridge,  62  H.  8.  c.  21 . 

Formerly,  when  the  party  distrained  upon  intended  to  dispute 
the  right  of  the  distress,  he  had  no  other  process  by  the  common 
law  than  by  a  writ  of  replevin,  replegiari  facias^  which  issued  out 
of  Chancery,  commanding  the  sheriff  to  deliver  the  distress  to  the 
owner,  and  afterwards  to  do  justice  in  respect  of  the  matter  in  dis- 
pute in  his  own  County  Court.  But  this  being  a  tedious  method 
of  proceeding,  the  beasts  and  other  goods  were  long  detained  from 
the  owner,  to  his  great  loss  and  damage. 

The  statute  of  Marlbridge,  therefore,  directs,  **  That  (without 
suing  a  writ  out  of  the  Chancery)  if  the  beasts  of  any  person  be 
taken  and  wrongfully  withholden,  the  sheriff,  after  complaint  made 
to  him  thereof,  may  deliver  them  without  let  or  gainsaying  of  him 
that  took  the  beasts,  if  they  were  taken  out  of  liberties ;  and  if  they 
were  taken  within  liberties,  and  the  bailiffs  of  the  liberty  will  not 
deliver  them,  then  the  sheriff,  for  default  of  those  bailiffs,  shall 
cause  them  to  be  delivered.^ 

Also,  for  the  more  speedy  delivery  of  cattle  taken  by  way  of  dis- 
tress, the  statute  of  the  first  of  Philip  and  Mary,  c.  12.  provides, 
that  the  sheriff  shall,  at  his  first  county  day,  or  within  two  months 
next  after  he  hath  received  his  patent  of  office  of  Sheriffwick,  make, 
at  least,  four  deputies  in  each  county,  dwelling  not  above  twelve 
miles  from  each  other,  for  the  sole  purpose  of  making  replevins, 
under  a  penalty  of  51.  for  every  month  such  deputies  shall  be 
omitted  to  be  provided. 

When  any  man's  goods,  therefore,  are  distrained  or  impounded, 
he  may,  upon  application  for  the  purpose  to  one  of  these  deputies, 
upon  giving  pledges  to  return  the  distress  if  judgment  be  against 
liim,  have  a  replevin,  by  which  his  goods  will  be  restored  to  his 
possession. 

But  when  an  Act  of  Parliament  orders  a  distress  and  sale  of 

(a)  Phtchard  v.  Stevens,    (i  Dumf.   &  East,  !'v22. 
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ggodsa  it  u  in.  A*  nature  at  'ma  executioiit  md  Rple*ia  dom 

mafe-tofaim  mthiut  writ,  aMty  either  by  pwtol  off  pwwiit,c<—iai 
luclMttifflodi^viirtbegoodvtitlMt  !■  toioake  rfj|il«rni'a<  the 
aad  -faytbe  words  in  4be  itatute  of  MaHbridgey  **  after  oani|ib 
made  to  him  thereof,",  he  vm/f  take  ft.iriaiftt  out,  <)£  ^..Poui 
Gourti'«iid  make  xcpl«m  .^«Mndy,.  which  h?  ia  toientwrin 
Court<fr)-  '     .1    - .:  ,   r,-.,    ,. 

TChcMAaheriff  or  ids  deputy  n^ecU  to  cota «  pLout  ia 
plevin,  in  the  County  Court,  this  Court  [K.  B.]  wiU-nak  CDIB 
him  to  do  BO  oB  nutMHk  (c)  •    : 

By  this  statute^  the  Axi^^^aij  bold  plea  in  thv,Couw^  Co 
oo  reiderin  by  jdaint,  whatevec  may  be  the  vabie  of  the  ail^ael 
dispute,  although  in  other  actkws  he  shall  oolji hold pl(a:adMre 
matter  is  under  40ft  value;  and  the  plaint  may  be  taLea  at  i 
time  Bs  well  out  (tf,  as  in  Court.  But  if  the  tokiag  be  ia  .right 
the.Crawn,'  or  if  any  thing  toudiing  the  fredidd  cmne  in  queati 
or  ancsent  demesne  be  pleaded,  or  if  the  distrainer  daim  piope 
fai  the  good^  and  on  a  writ  dt  praprietota  puBtwidl,  tb^  ba  fai 
to-be  his,  the  iherilF  can  proceed  no  furtha,  bat  must  nitum. 
proceedings  into  the  Court  of  K.  B.  or  C.  P.  to  be  there^  if  tbouj 
adviseoble,  finally  determined,  {d) 

But  either  party  may,  by  the  writs  of  poR«,  and  reaordoii^/iiei 
remove  a  replevin  to  these  auperior  courts :  the  plaintiff  at  Uari 
don,  the  defendant  uprai  reasonaMe  cause.  It  is  thereCare  usual 
carry  it  up,  in  the  first  instance,  to  WeUmintter  Hail.  («) 

Thfr  writ  of  replevin  issues  out  nf  the  Court  of  Chanceiy,  ant 
returnable  only  into  tfae  Court  of  King's  Bench,  Common  Ph 
the  Court  of  the  Cinque  Pwts,  and  the  County  Court  (/) 

If  the  sfaeriff  make  rejjevin  he  need  not  return  the  writ;  bu 
he  do,  he  ou^t  to  return  the  cause ;  and  if  he  do  not  an  atta 
ment  lies  against  him  to  the  coroners,  commanding  them  to  atb 
the  sheriff  for  his  contempt,  and  in  the  interim  make  replevin.  {^ 

Proceedings  in  replevin  cannot  be  carried  on  in  the  Hund 

(o)  Bu.  Abr.  til.  lleplflvjn,  &e.  (C.)  («)  Co.  Lit.  145.  b.  i  Cromp.  P™c 

(6)  BdII.  N.  p.  K.  (/)  S  Inst.  312. 

(e)  £zp«rte  Boyle,  i  Dowl.  &  Ryl.  IS.  (g)  i  Sell.  Pract,  911. 

(d)  t  Bl.  Com.  149. 
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Court  Baron,  or  any  other  Court  claiming  a  jurisdiction  over  such 
proceedings  by  prescription;  unless  perhaps  by  process  of  the 
Court  after  a  plaint  entered.     But  it  lies  by  plaint  in  London,  (a) 

If  the  distress  be  made  in  a  franchise  or  bailiwick,  the  sheriff  is 
to  direct  the  replevin  to  the  bailiff  thereof  to  deliver  the  goods  upon 
pledges,  and  if  he  make  no  answer,  or  return  that  he  will  make  no 
deliverance,  or  the  like,  then  the  sheriff  may  enter  into  the  liberty, 
and  make  deliverance ;  and  if  the  distress  be  taken  without  the 
liberty  and  impounded  within  the  liberty,  then  the  sheriff  may  enter 
and  make  deliverance,  and  need  not  first  make  out  a  warrant  to  the 
sheriff  of  the  liberty.  (6) 

But  if  a  man  were  to  presume  to  replevy  goods,  seized  in  order 
to  condemnation,  it  would  be  a  contempt  of  the  Court  of  Exchequer, 
for  which  an  attachment  would  be  granted  instantly,  (c 

The  action  of  replevin  is  of  two  sorts :  1.  In  the  detinet,  2.  In 
the  detintUt.  Where  the  party  has  had  his  goods  re-delivered  to 
him  by  the  sheriff  upon  a  writ  of  replevin,  or  upon  a  plaint  levied 
before  him,  the  action  is  in  the  detinuit,  "  wherefore  he  detained 
the  goods,*^  &c.  but  where  the  sheriff  has  not  made  such  replevin, 
but  the  distrainer  still  keeps  possession,  the  action  is  in  the  detinef^ 
**  wherefore  he  detains  thegoods,"^  &c. — The  advantage  that  the 
plaintiff  has  in  bringing  an  action  of  replevin  in  the  detinet,  instead 
of  an  action  of  trespass  de  bonis  asportatisy  is,  that  he  can  oblige  the 
defendant  to  re-deliver  the  goods  to  him  immediately,  in  case,  u])on 
making  his  avowry,  they  appear  to  be  replevisable :  but  as  he  may 
more  speedily  have  them  delivered,  immediately  after  they  are 
distrained  by  application  to  the  sheriff,  the  action  in  the  detinet  has 
fallen  into  disuse,  and  is  never  brought,  unless  the  distrainer  has 
eloigned  [removed]  the  goods  so  that  the  sheriff  cannot  get  at  them 
to  make  replevin  ;  whereupon,  after  avowry  made,  the  plaintiff  may 
pray  that  the  defendant  gage  deliverance ;  or  he  may  act  as  men- 
tioned under  title  the  writ  of  withernam  which  vide  post,  (d) 

The  method  of  proceeding  usually  adopted  now  is  by  plaint,  that 
by  writ  being  generally  disused. 

The  sheriff  is  obliged  to  grant  replevins  in  all  such  cases  as  are 
allowed  of  by  law,  and  the  officer  who  takes  the  goods  by  virtue  of 

(a)  Hallet  V.  Birt,  1  Ld.  Usiym.  219.  >£         (r)  Anstr.  21if. 
Lil.  Rej?.  557.  (W)  2  S«ll.  Tract.  241.  post.  749. 

(6)  ^  Inst.  149,  194. 
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a  rcpicrtm.  iMume  t'-f  vhat  catue  Merer,  i§  ooc  bitdile  to  at 
of  tfcsvfHuw  :  unltMii  the  partj  m  wbiMe  po!wrii3H  tae  goods 
claim  pfT^ffTt J  thereri; ;  and  in  all  cajes  of  mubefamoor  fay  1 
nh^rHTor  r/rher  crflicen  in  reiadoo  to  repierins.  tber  are  sabjcct 
f Imt  orjDtroul  of  the  king'^  fuperior  courts,  and  puniahaUe  br  attai 
ment  fftr  tuch  iiiiibehaTv>ur.  'a) 

Whert  a  tetmat  haA,  on  commg  into  poasesaoo  under  an  aaoj 
ment,  had  notice  that  the  lease  was  held  under  anv  particular  pen 
Up  vhom  the  former  tenant  has  paid  rent,  the  title  of  tlii^  pers 
cannot  be  contesited  in  an  adicn  of  replevin,  [b) 

fjf  the  PUdgeJi. — The  Aheriff,  when,  upon  complaint  made  to  hi 
he  makes  refJerin  mu»t  take  two  kinds  of  pledges :  1st,  Bj  1 
ojmmon  law,  that  the  party  replevying  will  pursue   his  acd 
againAt  the  di.^ttrainer,  for  which  purpose  he  puts  in  pl^i  de  pro 
qUitndo,  or  pledges  to  prosecute  at  common  law ;    and  Sndly,  1 
Stat.  19  E.  1.  r.  1.  that  if  the  right  be  determined  against  him 
will  return  the  di.stress  again ;  for  which  purpose  he  is  botmd 
find  jpUsgii  de  retorrifp  habendoy  or  pledges  to  make  return,  if  it 
wp  adjudged,  (a) 

l*he  pledges  taken  must  not  only  be  sufScient  in  estate,  rir.  i 
I  fiahle  U)  answer  in   value,  but  likewise  sufficient  in  law  and  unc 

no  incapar-ity  ;  and  therefore  infants,   &c.  are  not  to  be  taken 
pledges,  neither  are  any  persons  politic  or  bodies  corporate.     B 
the  sufficienry  of  these  pledges  is  discretionan',  and   if  the  shei 
return  insufficient   pledrres,   he  shall  answer  for  the  price  of  I 
I  grKKJM  himself;  for  insufficient  pledges  are  as  no  pledges-     But  I 

'  nheriff  is  not  l)oiind  to  warrant  the  sufficiency  of  the  pledges  ;  if 

make  projK-r  incjuiries,  and  the  persons  are  apparently  responsib 
it  is  Huffident.  (r) 
j  The  jjedges    when   taken    must   be   recorded   in   the   Coui 

Court,  (d) 

(J[K}n  plaint  being  made,  therefore,  and  pledges  found,  which 
doncf  at  the  sherifr^s  office,   the  sheriff'  or  one  of  his  deputies, 
Kt.;it.  1  &  2  /-*.  <^  J/,   is  to  make  replevin  of  the  goods  or  cattle  d 
traincul,  which  is  done  by  granting  a  warrant,  (e) 

I'roliihition   m;iy  he  issued   to   the  sheriff*  to  restrain  him  fr< 

(ii)   Wnr.  Ahr.  tit.  U«'|)l«>vin,  c\r.  (('.)  Marsh.  '27.  S.  ('.  Ante, 

'-  (h)  .loliiiHori  V.  .Mhhoii,  1  F^i».  K.  IM.  (d)  Co.   Lit.   145.   Jlnfct.oiO. 

!\  (.)  Hindi*'  V.  lilado.'*,  .)  Taunt.   'JJ.\    I  (*;  2  Sell.  Tratt.   Jlo. 
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proceeding  in  a  replevin  suit  under  the  11  Geo.  9,.  e.  19.  after  the 
expiration  of  the  five  days  allowed  by  2  W.  and  M.  stat.  2.  c.  5. 
for  replevying  a  distress,  and  after  sale  of  such  distress,  where  a 
person  had  acted  for  many  years  as  derk  of  replevins  to  several, 
and  had  been  recognized  as  such  by  the  present  sheriff;  but  it  did 
not  appear  that  he  had  been  appointed  to  his  office  under  the  stat. 
1  and  2  PhU.  and  Jf.  c.  12.  the  Court  of  King's  Bench  granted  a 
prohibition  to  restrain  the  sheriff  from  proceeding  in  a  suit,  when 
a  replevin  had  been  granted  by  such  an  officer,  {a) 

If  goods  distrained,  however,  remain  unsold  after  the  five  days, 
the  tenant  has  a  right  to  replevy  them,  although  they  may  have 
been  removed,  {hi) 

In  replevin,  a  bond  instead  of  pledges,  taken  by  a  sheriff  to 
prosecute  the  action  with  effect  for  wrongfully  taking  the  plaintiff's 
gelding,  and  to  make  return  thereof  if  return  should  be  adjudged, 
is  good :  but  he  cannot  take  gage  instead  of  pledges,  (c) 

If  the  sheriff  neglect  to  take  a  replevin -bond,  the  party  injured 
may  have  his  action  against  him ;  but  it  is  not  a  contempt  of  Court 
for  which  they  will  grant  an  attachment,  (d) 

If  upon  such  bond  the  plaintiff  in  replevin  do  not  enter  his  plaint 
in  the  County  Court,  the  bond  will  be  forfeited  :  so,  if  afterwards 
he  do  not  proceed  in  the  prosecution  ;  or  if  he  be  nonsuit,  or  have 
a  verdict  against  him.  {e) 

But  if  the  plaintiff  in  replevin  enter  his  plaint,  and  afterwards  be 
restrained  by  injunction  out  of  Chancery  till  his  death,  whereby  his 
plaint  abates,  the  bond  will  not  be  forfeited,  {e) 

The  bond  may  be  assigned,  if  the  plaintiff  in  replevin  do  not  ap- 
pear at  the  County  Court  ne^vt  after  giving  the  bond:  and  he 
may  sue  on  the  bond  as  assignee  of  the  sheriff  in  the  superior 
Courts,  though  the  replevin  be  not  removed  out  of  the  County 
Court.  (/) 

A  defendant  in  replevin  is  not  entitled  to  an  assignment  of  the 
replevin  bond  on  the  plaintifTs  neglecting  to  declare  at  the  next 
County  Court,  if  he  himself  have  not  then  appeared  to  the  sum- 

(«)  Griffiths  V.  Stephens,  1  Chit.  Rep.  (c)  Blackett  v.  Crissop,!  Ld.  Raym.278. 

196.  {d)  Rex  v.  Lewis,  2  T.  R.  617. 

(h)  Jacob  V.  King,  5  Taunt.  451. 1  Marsh  («)  Com.  Dig.  tit.  Replevin.  (D.) 

135.  S.  C.  (J)  Dias  v.  Freeman,  5  T.  R.  196. 
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,  mons.  (a)     And  if  he  obtain  an  assignment,  and  bring  an  act 

the  court  will  stay  the  proceedings  (on  an  affidavit  being  mi 
that  a  writ  of  recordari  facias  loquelam  has  been  sued  out)  with 
payment  of  costs  by  the  defendant,  which  will  be  ordered  to  at 
the  event  of  the  proceedings  on  the  re,  fa.  lo.  (a) 

But  though  if  the  distress  be  not  for  rent,  the  bond  is  not  assi 

I  able,  yet  the  party  may  apply  to  the  sheriff  for  the  bond  and  to 

at  liberty  to  sue  in  his  name. 


I 

H 

I 


How  to  make  Replevin  tvhere  Distress  is  for  Rent. 

h  If  the  tenant  mean  to  replevy,  he  must,  within  five  dafs  a 

notice  of  the  distress,  take  with  him  two  housekeepers,  living  in 

i'  *         city  or  county  where  the  distress  was  made,  and  go  to  the  sheri 

office  of  such  city  or  county,  where  he  must  enter  into  a  bond  ¥ 
the  two  housekeepers,  as  sureties  in  double  the  value  of  the  go 
I  distrained,  according  to  statute  11  G.  2.  upon  which  the  sheriff 

direct  a  precept  to  one  of  his  bailifTs,  and  the  possession  of 

'  goods  will  be  restored  to  the  tenant  to  abide  the  event  of  the  i 

in  replevin,  (b) 

It  has  before  been  observed,  that  upon  making  replevin, 
kinds  of  securities  were  at  common  law  taken  by  the  sheriff^ 
the  one  for  prosecuting  the   suit;    the  other,  for  returning 
goods  if  a  return  should  be  awarded.     The  first  were  merely  nomi 
(John  Doe  and  Richard  Roe^)  but  the  second  should  be  real 
sponsible  persons.     Sheriffs,  however,  gradually  became  remiss 
their  duty,  and  often  neglected  taking  these  pledges  pro  veto 
tiabendo ;  or,  if  any  were  taken,  for  the  most  part  they  were  foi 
to  be  indigent  and  irresponsible  people.  (/>) 

The  Stat.  11  G.  9,.  c,  19.  s.  23.  therefore,  for  the  better  secur 
the  payment  of  rents  and  preventing  frauds  by  tenants,  ena 
"  That  to  prevent  vexatious  replevins  of  distresses  taken  for  rt 
all  sheriffs  and  other  officers  having  authority  to  grant  replev 
may  and  shall,  in  every  replevin  of  a  distress  for  rent,  take  in  tl 
own  names  from  the  plaintiff  and  two  responsible  persons  as  si 
tics,  a  bond  in  double  the  value  of  the  goods  distrained  (such  va 

('/)  Seal  V.  Phfllips,  3  Price.  17.  (h")  ;f  i^ull.  Pract.  2(50. 
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to  be  ascertained  by  the  oath  of  one  or  more  credible  witness  or 
witnesses  not  interested  in  the  goods  or  distress,  which  oath  the 
person  granting  such  replevin  is  hereby  authorized  and  required  to 
administer,)  and  conditioned  for  prosecuting  the  suit  with  effect  and 
without  delay,  and  for  duly  returning  the  goods  and  chattek  dis- 
trained, in  case  a  return  shall  be  awarded  before  any  deliverance  be 
made  of  the  distress."*' 

A  replevin  clerk,  who  is  partner  in  an  attomey'^s  firm,  must  sue 
alone  for  the  expenses  of  preparing  a  replevin  bond,  though  it  be 
prepared  at  the  office  of  the  firm,  (a) 


Section  II.     Of  the  Writs  in  Replevin . 

The  original  writ  in  replevin  issues  out  of  Chancery,  and  neither 
that  nor  the  alias  replevin  are  returnable,  but  are  only  in  the  na- 
ture of  a  jtisticies  to  empower  the  sheriff  to  hold  the  plea  in  his 
County  Court,  where  a  day  is  given  to  the  parties.  But  the  pluries 
replevin  is  always  with  this  clause,  ^^  or  show  cause  before  us,^  and 
is  a  returnable  process.  (6)  ^ 

The  pluries  replevin  supersedes  the  proceedings  of  the  sheriff, 
aJUd  the  proceedings  are  upon  that,  and  not  upon  the  plaint  as  they 
are  when  that  is  removed  by  recardari :  and  though  there  be  no 
summons  in  the  writ,  yet  it  gives  a  good  day  to  the  defendant  to  ap- 
pear, and  if  he  do  not  appear,  apotie  issues,  and  then  a  capias.  (6) 

Process  of  outlawry  lies  upon  the  capias  in  withernam,  which 
iMues  upon  the  sheriff^s  return  of  averia  elongata  upon  the  pluries ; 
and  upon  the  sheriff's  special  return  of  niMa  bona  on  the  withernam^ 
theie'ahall  go  el  capias  against  the  person,  and  so  to  outlawry,  (b) 

•  Capias  and  process  of  outlawry  in  replevin  were  given  by  stat. 
25  JS.  3.  c.  17. 

Of  the  Withernam. — If  on  the  pluries  replevin  the  sheriff  return 
duit  the  cattle  are  eloigned  to  places  unknown,  &c.  so  that  he 
.Gttilkit  deliver  them  to  the  plaintiff,  then  shall  issue  a  withernam 
[ftdm  the  Saaa/n  words  weder^oihexy  and  naam,  distress,  signifying 
another  distress,  instead  of  the  former  which  was  eloigned,  that  is, 
removed,]  directed  to  the  sheriff,  commanding  him  to  take  the 
cattle  or  goods  of  the  defendant,  and  detain  them  till  the  cattle  or 

(a)  Brandon  t.  Hubbard,   2  Brod.  &         (A)  Bac.  Abr.  tit.  Replerin,  &c.  (E.) 
Bing.  11. 4  Moore,  367.  S.  C. 
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goods  diatruned  are  restored  to  the  plaintiff;  and  if  upon  die 
withcmam  a  nihU  be  returned,  then  an  oMof  md  pfari—  ropl 
■hall  iMue^  and  so  to  a  capim  and  ett^fent.  (a) 

The  init  of  withernam  ought  to  xdiearse  the  cause  wbiidi 
sheriff  retunu,  for  vhich  he  cannot  replevy  the  cattle  or  gpoda 
that  it  does  not  lie  upon  a  bare  suggestion  that  the  beita 
dtrigned,  &c.  If  upcm  the  withernam,  the  cattle  be  reatored  to 
party  who  deigned  them,  yet  he  shall  pay  a  flne  for  hit  < 
tempt  (a), 

The  withernam  is  but  mesne  pnxsefls,  and  amaot  be  an  cb 
tim,  because  it  is  granted  before  judgment 

Cattle  taken  in  withernam  may  be  worked,  or  if  cowi^  mw 
milked ;  for  the  party  has  them  in  lieu  of  his  own :  and  as 
party  b  to  hare  the  use  of  the  cattle,  he  is  not  to  have  anj 
lowaace  or  paymwt  for  the  expenses  he  has  been  at  in  msmtali 
than,  (a) 

In  mAnfaaat  against  an  executor  on  a  judgment  ds  rsfoma 
henio  against  his  testativ  ka  a  cow,  but  idiich  was  not  execute 
was  hdd  that  the  plaintiff  should  haTe  executiim,  for  the  defen 
could  not  be  pr^udiced ;  inasmudi  as,  if  the  sheriff  return  at 
dongata,  he  shall  not  have  a  withernam  but  of  the  goods  d 
testator :  or  if  there  be  no  goods  of  the  testator,  the  sheriff  can 
nothing,  but  shall  return  nulla  bona,  and  then  the  plaintiff  ] 
his  ordinary  way  to  charge  the  defeodant,  if  he  have  made  a  dt 
tavU ;  and  it  was  adjudged  tor  the  plaintiff,  (a) 

If  upon  an  elongata  returned,  the  defendant's  cattle  be  takf 
withernam,  yet  upon  the  defendant's  appearance,  and  pleading 
cepit,  or  claiming  property,  the  defendant  shall  have  his  cattle  aj 
and  if  they  are  eloigned,  a  withernam  against  the  plaintiff:  f 
the  property  or  taking  be  in  question,  there  is  no  reascn  thai 
plaintiff  should  have  the  defendant's  cattle.  Both  the  plaintiff 
defendant,  indeed,  may,  it  seems,  have  a  withernam,  (a) 

Cffwrii  of  second  deliveranet. — At  common  law,  if  the  plai 
had  been  nonsuited  either  before  or  after  verdict,  the  defendant 
distrained  should  have  had  return,  but  not .  irreplevisable;  | 
signifies,  that  ought  not  to  be  replevied,  or  set  at  large  upm  i 
tics ;]  so  that  the  plaintiff  after  nonsuit  might  have  had  as  n 
replevins  as  he  chose.  To  remedy  which  evtl  the  stat.  We^ 
(1$  Ed.  1.  «f.  1.  c.  iL)  restiainE  the  {daiotiiTfiom  any  more  lepli 

(a)  Bm.  Abr.  Nl  dxtf .  (E.3.)  w 
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after  nonsuit,  but  gives  a  writ  of  second  deliverance :  and  if  in  sucli 
writ  the  plaintiff  be  nonsuited,  or  if  the  plea  be  discontinued,  or 
the  writ  abate,  or  if  he  prevail  not  in  his  suit,  return  irreplevisable 
shall  be  granted,  {a) 

If  defendant  in  replevin  have  return  awarded  upon  nonsuit  of 
the  plaintiff,  upon  which  he  sues  a  writ  de  ret-  hab,^  and  the  sheriff 
return  averia  elongata  per  qtcerentem,  and  upon  this  a  withernam 
be  awarded,  and  upon  the  withernam,  the  defendant  have  tola 
cataUa  to  him  delivered  of  the  goods  of  the  plaintiff,  and  there- 
upon the  plaintiff  sue  a  second  deliverance :  he  shall  sue  it  for  the 
first  distress  taken,  and  not  for  the  withernam,  as  appears  by  the 
nature  and  form  of  the  writ  of  second  deliverance.  (6) 

Retomo  habendo  awarded  to  the  sheriff,  after  a  writ  of  second 
deliverance  prayed  by  the  plaintiff,  is  a  supersedeas  to  the  ret. 
hab,  and  closes  the  sheriff^s  hand  from  making  any  return  thereon. 
If  the  sheriff  will  not  execute  the  writ  of  second  deliverance,  the 
party  has  his  remedy  against  him.  (6) 

The  Stat  of  Westm.  2.  gives  the  writ  of  second  deliverance  out  of 
the  same  Court  whence  the  first  replevin  was  granted,  and  a  man 
<;aimot  have  it  elsewhere :  for  if  he  could,  then  he  might  vary 
from  the  place  limited,  as  to  this,  by  the  statute.  But  though 
the  writ  cannot  vary  from  the  first  in  year,  day,  place  or  number 
of  beasts,  yet  if  the  first  writ  were  of  a  heifer,  the  second  may  be 
of  a  cow,  as  by  presumption  it  may  in  that  distance  of  time  grow 
to  such. 

Where  the  defendant  had  avowed,  and  plaintiff  being  nonsuited 
brought  this  writ,  it  was  held  that  though  the  writ  be  a  super- 
sedems  to  the  ret.  hob.  it  is  not  so  to  the  writ  of  enquiry  of  damages ; 
for  these  damages  are  not  for  the  thing  avowed  for,  but  are  given 
by  the  Stat  21  H.  8.  c.  19'  as  a  compensation  for  the  expense  and 

'trouhfe  the  avowant  has  been  at. 

In  error  on  a  second  deliverance,  the  writ  must  be  certified :  and 

^if  dt  vary  in  substance  from  the  declaration  in  replevin  it  shall  be 
abated.  (6) 

"':'.  Upoa  a  nonsuit  either  before  or  after  evidence,  this  writ  will  lie, 
because  there  is  no  determination  of  the  matter,  and  there  a  writ  of 

mmoni  delrrerance  lies  to  bring  the  matter  in  question.  (6) 

-'  Btit  tb  -seeond  deHveranoe  lies  after  a  judgment  upon  a  demurrer, 

"or 'after  verdict,  or  confession  of  the  avowry ;  but  in  all  these  cases, 

(a)  Bac.  Abr.  tu  ante.  (E.  J.)  (b)  Ibid.  (E.  3.) 
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judgment  must  be  eatefed  with  a  retam  im^kviHlile  i  tar  i 
cneof  a  demuna  aod  TmBet*  the  BMttcr  k  detandaMlliy  tha 
ad  in  Art  rf »  ooafewion,  h  iiiktciiiiind  by  the  eonfcMiMc 

party,  (a) 

Note.  In  an  avowry  for  rant,  die  Hcood  Hrlhiwn  b  t 
sw^  by  itaL  17  Cor.  %.  c.  7. 

Tct  if  the  plaintiff  in  replerinbe  nansmtedferwaatflf  ddivi 
a  dfldavadtai,  wUdi  happaied  thmigfa  any  caiue  that  wodd 
fntMfid  Um  to  a  writ  of  ■eeood  ddivoranoe,  as  ■»'*«»'t  ol 
paaon  employed,  &c.  the  Court  will  order  the  «LA«wltipt  to  h 
of  adedantion  on  payment  of  costs ;  dse  the  plamtiffwDoIi 
ramedileas,  the  writ  of  second  ddiTerance  being  taken  away  bj 
17th  C.  a.  ft  7. 

QfAe  Writ  deproprietate  pnbamli.--'Che  wnt  it  frtfrit 
phbmmdd  ianies  out  of  Chancery,  or  K.  B.  or  C.  P.  Wbm  k  ii 
oat  of  f^anccsy  it  k  an  original,  and  goes  upon  die  AaiF*  n 
to  the  afiu  replevin ;  when  out  of  either  of  the  other  Caiiit% 
judicial  and  granted  on  the  return  of  the  phoiet,  fer  the  fimi 
TCturaable  only  there,  the  niginal  and  aUat  giving  no  da^, 
bdng  merely  TtcontieL  (6) 

If  the  defendant  in  replevin  chum  proper^,  the  sheriff  cai 
pnceed,  for  proptfty  must  be  tried  by  writ  In  thu  case,  it 
ton,  the  plaintiff  may  have  the  writ  de  proprMtote  pnbamM  tn 
sheriff,  who  is  to  give  notice  to  the  parties  of  the  time  and  pLa 
executing  it,  for  it  is  an  inquest  of  office.  If  it  be  found  lor 
plaintiff,  the  sheriff  is  to  make  deliverance ;  if  for  the  defeod 
then  be  is  to  proceed  no  further,  but  bdng  an  inquert  of  d 
die  plaintiff  may  notwithstanding  have  a  replevin  to  the  shi 
and  if  he  return  the  claim  of  propaty,  yet  it  shall  jHoceet 
C.  P.  where  the  property  shall  be  put  in  issue  and  finally  ti 
None  but  he  who  is  party  to  the  rejJevin  shall  have  dw  wii 
prop.  pnb. 

The  sheriff  k  to  return  the  claim  of  property  on  the  pimrimf 
fore  iriiich  time  the  writ  de  prop.  prob.  does  not  issue,  for  it  rac 
the  piuriet.  (a) 

If  the  defendant  in  replevin  claim  pnqierty,  the  plaintiff  i 
have  the  writ  de  prop.  prob.  without  continuance  of  the  roila 
thou^  it  be  two  or  three  years  after ;  for  by  the  claim  of  pran 
the  first  k  determined,  (a) 

(a)  Bm.  Abr.  «J  mti.  (E,  3.)  (t)  IU4^E.  4.) 
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If  the  plaintiff  have  property,  and  omit  to  claim  it  before  the 
sheriff,  he  may  notwithstanding  plead  property  in  himself,  or  in  a 
stranger,  either  in  abatement  or  bar. 

If  it  be  notified  to  him  that  comes  in  aid  of  the  sheriff  or  his 
officer,  that  claim  of  property  is  made,  he  at  his  peril  ought  to  de- 
sist, for  if  he  take  them  away,  he  will  be  a  trespasser  ah  initio,  (a) 

A  man  cannot  claim  property  in  the  County  Court  by  his  bailiff 
or  servant,  for  if  the  claim  be  false,  a  fine  will  be  imposed  for  the 
cx>ntempt :  but  in  K.  B.  one  may  nmke  conusance  and  claim  pro- 
perty by  a  bailiff,  for  there  the  bailiff  is  not  liable  to  a  fine,  (a) 

Of  the  Writ  de  retomo  habendo.  A  replevin  being  granted,  if  the 
person  who  takes  the  distress  ^'  avow,^  or  if  his  bailiff  make  ^^  conu- 
sance,^ and  prove  the  distress  to  be  lawfully  taken ;  or  if  upon 
removal  of  the  plaint  into  the  Courts  above,  the  plaintiff  whose 
cattle  were  replevied,  make  default  or  do  not  declare,  or  prosecute 
his  action,  and  thereby  become  nonsuited;  or  if  a  verdict  be  given 
against  him;  in  any  of  these  cases,  the  party  distraining,  that 
is,  the  defendant  in  replevin,  shall  have  a  writ  de  retomo  habendo  ; 
which  being  a  judicial  writ,  and  not  a  returnable  process,  if  on  the 
plurieM  the  sheriff  return  that  the  cattle,  goods,  or  chattels  are 
eloigned,  he  shall  have  a  scire  facias  against  the  pledges  according 
to  the  Stat  of  Westm.  2, ;  and  if  they  have  nothing,  then  he  shall 
have  a  unthemam  against  the  plaintiff's  own  cattle.  (6) 

A  bailiff  who  makes  conusance  may  have  judgment  of  a  return, 
and  consequently,  a  writ  de  ret,  hah,  grounded  on  such  judgment.  (/>) 

Of  Returns  irreplevisable, — ^Return  irreplevisable  is  a  judicial 

writ  diiected  to  the  sheriff  for  the  final  restitution  of  the  cattle 

unjustly  taken  by  another,  and  so  found  by  verdict  or  after  nonsuit 

m  a  second  deliverance.  (6) 

If  the.  plea  be  to  the  writ,  or  any  other  plea  be  tried  by  a  verdict, 

<v  judged  upon  demurrer,  return  irreplevisable  shall  be  awarded,  and 
no  new  replevin  shall  be  granted,  nor  any  second  deliverance  by  stat. 
WffUm*  2-  s>  2  but  only  upon  a  nonsuit.  But  if  upon  issue  joined 
the  plaintiff  do  not  appear  on  the  trial,  being  called  for  that  pur- 
pose, return  irreplevisable  shall  not  be  awarded,  but  the  party  may 
have  a.writ  of  second  deliverance.. 

If  ^  mfm  have  return  irreplevisable,  and  a  beast  die  in  the  pound, 
lie  may  distrain  anew :  so,  if  the  beast  die  before  judgment,  (b) 

(ci)  n»c.  Abr.  utantr  (K.  \.)  (6)  Ibid.  (E.  6.) 
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If  a  return  irreplevisable  be  awarded,  die  owner  of  the  cal 
may  offer  thearreanges ;  and  if  the  defendant  refuse  to  deliver 
distress,  it  being  only  in  the  nature  of  a  pledge,  the  plamtilT  n 
have  detinue. 

Such  processes  haw  to  be  executed,— lAj  the  stat.  Wesims.  5L  if 
party  who  distrains,  convey  the  distress  into  any  house,  park,  cas 
or  other  place  of  strength,  and  refuse  to  suffer  them  to  be  replevi 
the  sheriff^  may  take  the  posse  comiiatus^  and  <xi  request,  and 
fusal,  may  break  open  such  house,  castle,  &c.  and  make  ddivera 
If  the  sheriff^  return  that  the  beasts  are  enclosed  in  a  park  am 
savages,  &c  or  quod  mandaci  baiUro  libertaiisj  ^.  qui  nuO 
dedii  mihi  responsum^  or  that  the  bailiff  will  not  make  delivem 
of  the  cattle,  these  are  not  good  retunis ;  for  he  ought  to  ei 
the  franchise  and  make  deliverance,  (a) 

If  a  man  sue  a  replevin  in  the  County  Court  without  writ,  i 
the  bailiff  return  to  the  sheriff,  that  he  cannot  have  view  of  the  i 
tie  to  deliver  tbem,  the  sheriff  ought  by  inquest  of  the  office  to 
quire  of  the  truth  thereof,  and  if  it  be  found  by  a  jury  that 
cattle  were  eloigned,  &c.,  the  sheriff  may  award  a  withernam 
take  the  defendant's  cattle :  if  he  will  not  so  do,  the  plaintiff  d 
have  a  writ  out  of  Chancery  directed  to  the  sheriff  rehearsing 
whole  matter,  commanding  him  to  award  a  withernam,  &c.,  and 
may  have  an  alias^  and  after  a  pluries^  and  an  attachment  aga 
the  sheriff,  if  he  will  not  execute  the  king'^s  command,  (a) 

If  the  sheriff  return  quod  averia  elongata  sunt  ad  loca  incqgn 
it  is  a  good  return,  and  the  party  must  pursue  his  writ  of  witl 
nam  ;  but  if  the  sheriff  return  averia  elongata  ad  loca  incognita 
fra  comitatum  meum^  he  shall  be  amerced,  for  the  law  intends  1 
he  may  have  notice  in  his  county,  (a) 

Quod  averia  mortua  sunt  is  a  good  return  ;  so,  quod  nuOus 
nit  ex  parte  qucBrentibus  ad  demonstranda  averia ;  but  it  se 
the  sheriff  is  not  obliged  to  require  this,  (a) 

If  the  sheriff  come  to  take  replevin  of  beasts  impounded  on  \ 
ther  man''s  soil ;  if  the  place  l>e  inclosed  and  have  a  gate  open  to 
inclosure,  he  cannot  break  the  inclosure  and  enter  thereby,  wl 
he  may  enter  by  the  open  gate :  but  if  the  owner  hinder  him. 
that  lie  cannot  go  by  tlie  open  gate  for  fear  of  death,  he  may  bi 
tlie  inclosure  and  enter  there,  (a) 

('/)  Bar.  Abr.  ut  ant<>.  (V..  7.) 
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If  the  sheriff  be  shewn  a  stranger^s  goods  and  he  take  them,  tres- 
pass lies  against  him,  else  the  stranger  could  have  no  remedy.  But 
it  seems  to  have  been  held,  that  the  action  lies  more  properly  against 
the  person  who  shews  the  goods,  (a) 

The  sheriff  is  to  return,  that  the  cattle  are  eloigned,  or  that  no 
person  came  to  shew,  &c.  or  a  delivery :  but  he  cannot  return  that 
the  defendant  nan  cepit  the  cattle,  because  it  is  supposed  in  the 
writ,  and  is  the  ground  of  it,  which  the  sheriff  cannot  falsify,  (a) 


Of  removing  the  Suit  from  the  County  Courts  wherein  of  the 
Re.  fa.  lo.  Also  of  subsequent  Proceedings^  compelling  the 
Party  to  proceed. 

The  suit  remains  before  the  sheriff,  &c.,  though  the  goods  and 
chattels,  &c.  distrained  be  above  the  value  of  forty  shillings :  for 
the  replevin  alias^  and  pluries^  are  all  \dcontiel  writs,  and  the  suit 
may  be  determined  in  such  inferior  Court.  (6) 

The  method  of  removing  it  depends  on  the  manner  in  which  the 
suit  was  commenced  below.  If  a  replevin  be  sued  by  writ  out  of 
Chancery,  then  if  the  plaintiff  or  defendant  would  remove  the  cause 
out  of  the  county  Court,  into  the  King^s  Bench,  (c)  or  Common 
Pleas,  he  ought  to  sue  out  a  writ  o(  pone^  (d)  which  is  an  original 
writ,  issuing  out  of  Chancery,  directed  to  the  sheriff  of  the  county 
where  the  replevin  is  brought ;  and  when  returnable  in  the  King\s 
Bench,  it  commands  the  sheriff  to  put  before  the  king,  on  a  gene- 
ral return  day,  wheresoever,  &c.,  the  plea  which  is  in  his  county,  by 
the  King^s  writ,  between  the  parties,  of  the  cattle  or  goods  taken 
and  unjustly  detained,  &c. 

The  writ  of  pone,  if  taken  out  by  the  plmntiffin  replevin,  hath  a 
dause  in  it,  commanding  the  sheriff  to  summon  the  defendant  to 
appear  in  the  Court  above  at  the  return  day,  that  he  be  then  there, 
to  answer  the  plaintiff  thereupon,  (d) 

If  the  replevin  be  removed  by  the  defendanty  then  the  pofie  com- 
mands the  sheriff,  that  he  warn  the  plaintiff  to  be  there,  to  prose- 

(a)  B9C.  Ahr.  ut  ante,  (E.7.)  (d)  F.  N.  B.  69.    M.Gilb.  Repl.  10-2. 

(A)  2  Sell  Pract.  348.  Tidd's  Append,  Clinp.  xlv.  s.  ?6. 

(r)  iTidd.Pr.  414.  &c. 

J  c  2 
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cute  \m  pbtnt  tJieraif^ia  wpim^  die  ilifiill,  if  he  ikd  1 
yrtf^.  f^j    Mid  br  this  mtmo^  hotli  pntks  Iisve  a  dsr  ■ 

When  t>Mr  pliunt  i<^  in  the  crjunty  omit,  and  the  replevin  aaed  1 
wUimmi  wrrit^  then  if  the  pUntiffor  deCeodjmt  vould  n— iii  i 
imf^X  iff  fue  out  a  vrit  of  r^nf^rdari  fona*  ifMymeiam  ;  vfaacli  i 
origiiial  vrit,  iMtuiog  out  of  Chancerr,  cr)  directed  to  the  dier 
whoK  csourt  the  plaint  in  entered,  (dp  commaDding  faiB  Aat  a 
full  amniVf  lie  caune  to  be  neoonkd  the  plaint  which  is  m 
nume  erjunty,  without  the  king's  writ ;  and  that  he  hare  that  re 
in  the  f  >iurt  alxnre,  on  a  gencfral  return  day,  under  his  seal,  aw 
Main  c/  fintr  lawful  knight*  of  his  oountv,  who  were  pitumt  at 
rffoording ;  and  that  he  prefix  the  same  day  to  the  parties,  that 
be  then  th<fre,  to  proceed  in  the  action,  (e) 

If  a  replevin  be  mied  by  plaint  in  the  court  of  anylofd,  other 
in  the  county  anirt  before  the  sheriff,  then  the  reajfdari  has  a  d 
therein,  aimmanding  the  sheriff,  that  taking  with  him  four  dia 
and  lawful  knights  of  his  county,  he  go  in  his  proper  person  tc 
court  ijf  the  lord  ;  and  in  that  full  court,  cause  to  be  recorded 
plaint,  &c. :  (f)  and  from  this  claube  in  the  writ  it  is  called  an 
das  ad  curiam,  (g)  On  this  writ  the  sheriff  must  go  in  person  t 
lord's  court,  and  take  with  him  four  men  of  his  county ;  but  itii 
ncrtf-ssary  that  thc;y  should  be  knights,  (h) 

'Vhii  pUiintiff  may  remove  the  plea  out  of  the  County  Cc 
eithcT  by  pftne  or  recfjrdariy  without  cause  shewn :  for  it  is  in 
own  delay:  but  the  defendant  cannot  remove  it  without  a 
shewn;  for  since  it  is  in  delay  of  the  plaintiff,  a  just  cause  oi 
Ui  appear  <ni  record  for  such  removal,  (i) 

The  cause;  of  removal  usually  assigned  is,  that  the  sheriff  oi 
clrrk  is  relatcfd  to  one  of  the  parties ;  (/r)  and  the  sheriff  cannoi 
turn  tliat  the  cause  is  not  true.  I3ut  if  the  plaintiff  or  defen 
remove  a  suit  out  of  the  Ijyrd'^a  Courts  they  ought  to  shew  en 

{a)  TuUW  Append,  rhnp.  xlv.  n.  27.  (/)  F.  N.  B.  70.  A.    GUb.  Repl.  1 

(/;)   F.N.  ('.70.  a.     (nib.  Uf'pl.  106,  7,  (/:  )  I  idd's    Append,    chap.    xlv.   t 

H.  t  \a\.  \\Hy\u.\\^yi,'^.     DuvIh  v.  Janies,  and  see  Thompson   v.  Jordan,    2   B 

1  Dunif.  \  FuHf,:;?!.  Pul.  138. «. 

(r)  F.  N.  H.  70.     n.  Gilb,  R«pl.  108.  (/i)  F.  N.  B.  10.  E. 

(r/)  'I>n',  %\.  (0  Gilb.  Uepl.  103.  cites  F.  N.  B 

(f)  F.  N.  B.  70.  B.  Tidd'H  Append,  ch.  M.  70.  B. 

xlv.  n,  Vy,  {k)  Tidd's  Append,  chap.  xlv.  s.  2' 
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because  they  should  not  oust  the  lord  of  the  profits  of  his  juris- 
diction, without  apparent  reason,  (a) 

In  order  to  remove  the  suit,  the  party  makes  out  a  prcecvpe  to 
the  cursitor  of  the  proper  county,  who  then  makes  out  the  writ, 
which  must  be  carried  to  the  under-sheriff  of  the  county,  who  re- 
turns it  of  course,  {b)  , 

The  writ  of  jnme^  recordari^  or  accedas,  when  delivered  to  the 
sheriff  or  lord  to  whom  it  is  directed,  instantly  suspends  his 
power ;  so  that  if  he  afterwards  proceed,  he  is  liable  to  an  attach- 
ment, and  the  proceeding  are  void  and  coram  nofijudice*  (c) 

And  it  has  been  adjudged,  that  the  officer  of  the  inferior  court 
cannot  refuse  obedience  to  the  writ,  under  pretence  of  not  being 
paid  his  fees ;  for  he  is  obliged  to  obey  the  writ,  and  has  a  proper 
remedy  for  such  fees  as  are  due  to  him.  (d)  On  the  receipt  of  the 
writ  therefore,  it  should  be  forthwith  allowed  and  returned,  under 
the  peril  of  an  attachment,  {e) 

The  return  to  the  p(me  or  recordari,  &c.,  should  be  made  and 
filed  by  the  party  suing  it  out,  with  the  filacer  of  the  Court  above, 
in  two  terms  after  it  is  returnable ;  (/)  or  upon  the  filacer^s  certifi- 
cate, the  cursitor  will  issue  a  procedendo,  (g) 

The  recordari  and  <iccedas  ad  curiam  should  be  returned  under 
the  sheriff^s  seal,  and  the  seals  of  four  suitors  of  the  court :  and  it 
is  a  good  return  for  the  sheriff  to  say,  that  after  the  receipt  of  the 
writ,  and  before  the  return  thereof,  no  court  was  holden ;  and  also^ 
that  he  required  the  lord  to  hold  his  court,  and  he  would  not,  so 
that  he  could  not  execute  the  same ;  and  thereupon  the  justices  shall 
award  a  distringas^  directed  unto  the  sheriff,  to  distrain  the  lord  to 
hold  his  court;  and  sicitt  alias,  &c.  (A) 

When  the  return  is  filed,  the  cause,  it  seems,  cannot  afterwards 
be  remanded ;  unless  it  was  removed  from  a  court  of  ancient  de- 
mesne, (t) 

If  the  pone  or  recordari,  &c.,  bear  date  before  the  plaint  entered 

'  in  the  county  court,  yet  the  cause  is  well  removed  ;  because  both 

are  the  king^s  courts,  (i)     But  if  the  cause  be  removed  out  of  the 

(a)  F.  N.  B.  70.  A.  Gilb.  Repl.  105.  (J")  For  the  form  of  a  return  to  a  reeordari, 

{b)  SSell.  Pr.  249.  Bee  Tidd's  Append,  cliap.  xlv.  a.  38. 

(e)  F.N.B.  4£.  (g)  Id.  8.  46. 

{d)  Bevan  v.  Protheak,  t  Bur.  1151.  3.  (Ji)  1  Tidd's  Pr.  416. 

Gilb.  Repl.  115.  (i)  Id.  Ibid. 
{e)   1  Tidd*5  Pr.  415. 
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court  of  any  other  lord,  by  a  writ  which  bears  date  befiaretliei 
of  the  |daint,  it  is  not  good,  {a) 

So  the  plaint  is  well  removed  by  certiorari  where  it  ought  to 
been  by  pone  or  recordari.  (a) 

So^  if  one  plaint  be  removed,  where  another  ought  Co  have  1 
or  where  there  is  a  variance  between  the  plaint  and  the  writ,  (a 
the  plaintiff  has  already  declared  in  the  county  court,  yet  nol 
shall  be  removed  but  the  plaint ;  and  although  the  |dea  be  dii 
tinned  in  the  county,  yet  the  plaintiff  or  defendant  nmy  remom 
plaint  into  the  King^s  Bench  or  Commcm  Pleas  by  reeordari^ 
and  he  shall  declare,  and  the  Court  shall  hcdd  plea,  upon  the  i 
plaint,  (a) 

Of  compelling  the  party  to  proceed,  4^. — If  the  writ  of  fwn 
recordarij  &c.,  be  brought  by  the  plaintiffs  and  the  defmdani 
not  appear,  on  or  before  the  appearance  day  of  the  return,  the  p 
tiff  having  previously  filed  the  writ  and  return  with  the  filaoa 
should  give  a  rule  with  that  officer,  for  the  defendant  to  iq3| 
(e)  which  expires  in  four  days ;  (d)  and  upon  his  non-appeai 
within  that  time,  sue  out  a  pone  per  vadios  ;  (e)  upon  which  a  i 
mons  is  made  out  thereon  at  the  sheriff^s  office,  and  served  \ 
the  defendant  by  the  officer ;  and  if  the  defendant  do  not  ap| 
the  plaintiff,  on  the  return  of  nihil^  should  sue  out  a  distringas, 
and  afterward K,  if  necessary,  an  alias  or  pluries  distringas j  \ 
which  issues  are  levied  from  time  to  time,  until  the  defendant  ap] 
when  he  must  pay  the  costs  of  the  different  writs ;  (g)  or  if  r 
bona  be  returned,  the  plaintiff  may  have  a  capias,  (h)  and  procc 
outlawry. 

If  the  cause  be  removed  by  the  defendafit  by  pone,  and 
plaintiff  appear,  but  the  defendant  make  default,  a  distringi 
the  first  process  for  compelling  his  appearance ;  (i)  and  on  fi 
fxtna  returned  a  capias  may  be  issued. 

The  appearance  of  the  defendant  is  entered  with  the  filacer ;  i 
which  the  next  step  is  for  the  plaintiff  to  declare :  and  thougl 

(a)  1  Tidd.  Pr.  416.  (h)    1  Tidd's  Pr.  417.     Tidd.s  Ap 

{h)  JJam»?H,  222.  chap.  xlv.  s.  45. 

(c)  Prac.  Reg.  371.  (i)  l  Tidd's  Pr.  417  ;  and  sec  Tl 

(r/)  2  Boh.  &  Pul.  138.  son  v.  Jordan,  2  Bos.  &  Pul.  137.  w] 

(f)  Tidd's  Append,  chap.  Ixv.s.  41.  distrinfras  issued,  for  compellmg  the  < 

(./  )  It!'  »•  43.  dant's    ajjpearance,   on  the    removal 

(aO  2  Sol.  Pr.  2.S0.  cnuse  by  the  plaintiff,  hyaccedasad  c\ 
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has  already  declared  in  the  inferior  court,  yet  as  nothing  is  removed 
but  the  plaint)  he  must  declare  ck  novo  in  the  court  above,  (a) 

Q^tere.  Whether  the  stat.  51  Geo.  3,  c.  124  8.  2.  authorizes  the 
plaintiff  in  replevin  to  enter  a  common  appearance  for  the  defend- 
ant (6) 

The  declaration  in  the  Common  Pleas  sliould  regularly  be  deli- 
vered before  the  end  of  the  second  term  after  the  return  of  the  re~ 
cordarij  8ec.,  unless  the  plaintiff  has  obtained  a  rule  for  time  to  de- 
clare, which  it  seems  he  may  do  J^n  replevin  as  well  as  in  other  ac- 
tions; (6)  and  if  it  be  not  delivered  till  the  third  term,  the  Court 
will  set  it  aside  for  irregularity.  (6) 

After  a  writ  of  recordari  facias  loqtielam^  and  many  writs  of  pone 
issued  thereon  to  compel  the  defendant'^s  appearance,  if  the  plaintiff 
file  a  declaration  in  a  subsequent  term,  intitled  as  of  an  interme- 
diate term  between  the  term  in  which  the  re.  fa.  to.  is  returnable, 
and  the  term  in  which  the  declaration  is  filed,  with  notice  to  plead 
in  the  following  term,  both  declaration  and  notice  to  plead  are  irre- 
gular. (6) 

When  the  writ  oipofne  or  recordari^  &c.,  is  brought  by  tlie  de- 
fendani^  he  should  file  it  and  the  return  with  the  filacer;  and  hav- 
ing entered  his  appearance,  give  a  rule  for  the  plaintifi*  to  declare, 
with  the  master  in  the  King^s  Bench,  or  filacer  in  the  Conmion 
Pleas ;  and  if  the  return  be  filed  on  or  before  the  appearance  day, 
there  is  no  occasion  to  demand  a  declaration  in  writing ;  (c)  but 
odierwise,  a  written  demand  is  necessary,  {d) 

The  rule  to  declare  may  be  given,  in  the  King's  Bench  within 
fourteen  days,  (e)  or  in  the  Common  Pleas  within  four  days  after 
the  end  of  the  term,  and  served  on  any  day  before  the  time  in  the 
rule  has  expired ;  and  the  plaintiff  in  the  King's  Bench  must  de- 
daro  within /our  days  after  such  service,  {e) 

The  same  mode  of  proceeding  may  be  adopted,  to  compel  the 
plaintiff  to  declare,  where  he  neglects  to  do  so,  after  having  sued 
out  and  filed  the  writ  of  recordari^  &c. ;  and  if  he  do  not  declare 
within  the  time  limited  by  the  rule,  or  obtain  a  rule  for  time  to  de- 
clare, the  defendant  may  sign  a  judgment  of  myn  pros,  (f)  upon 
which  he  is  entitled  to  costs,  and  may  sue  out  a  writ  of  retomo  ha- 

(a)  lTidd'8Pr.4l7.  S.C. 

(b)  Topping  ▼.  Fuge,  STaunt.  771.  (c)  Edwards  v.  Dunch,  11  East,  IBS. 
(r)  James  r.  Moody,  I  lI.l«ac.'J»l.              (/)  Tidd's  Pr.  41ft. 

(lO  I'rac.  Reg.  J7<).    ('as.  I'r.  C.  l\  .i.>. 
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bendo :  or,  if  the  distress  was  for  rent,  |»utecd  to  execute  a 
of  inquinr,  on  the  stmt.  17  Car,  5L  c.  7.  (a) 

A  plaint  was  removed  into  the  Court  of  Commoo  Pleas  br  n 
/(f>.  on  the  part  of  the  defendants  in  refrierin  tested  oo  the  ISci 
Mav.  and  returnable  on  the  7th  of  June.  There  was  no  ooi 
court  between  the  te*te  and  return.  No  rule  to  declare  was  ae 
on  the  plaintiff,  or  demand  of  declaration  made.  The  defend 
signed  judgment  of  non  prog :  the  Court  set  it  aside,  aa  wdl  ai 
subsequent  proceedings,  without  costs,  on  the  plaintiff's  anda 
ing  to  declare  on  the  re.  fa.  lo-  h) 

If  the  party  suing  out  a  recordari,  flic,  do  not  get  it  retui 
and  filed  within  two  terms,  the  other  party  should  apply  to 
filacer,  for  a  certificate  that  the  same  is  not  returned  and  fi] 
which  will  be  a  sufficient  warrant  for  the  cursitor  to  make  out  a 
o(  procedendo^  for  remanding  the  cause  to  the  inferior  court,  (c] 

Or  if  either  party  having  sued  out  a  recordari^  &C.,  neglec 
file  it,  the  other  party,   for  the  sake  of  expedition,  may,  wit! 
waiting  till  the  end  of  the  second  term,  sue  out  another  writ  of 
same  nature,  and  get  it  returned  and  filed  for  removing  the 
ceedings  into  the  court  above,  (d) 

After  the  plaintiff  has  declared,  he  should  give  a  rule  for  the 
fendant  to  avow  or  make  cognizance ;  and,  in  the  Common  Ple2 
the  writ  by  which  a  cause  is  removed,  be  returnable  on  the 
return  of  the  term,  and  the  plaintiff  do  not  declare  within  ^ot/r  i 
before  the  end  of  that  term,  the  defendant  is  entitled  to  an  im 
lance,  though  he  has  not  appeared  within  the  term,  {e) 

Hut  as  lx)th  parties  are  actors  in  replevin,  either  of  them  : 
take  down  the  record  to  trial ;  for  which  reason  there  can  Ik 
judgment  as  in  a  case  of  nonsuit  in  replevin  ;  and  if  the  defeni 
give  notice  of  trial  and  do  not  proceed,  the  Court  will  give  c 
against  him.  (/)  But  though  an  avowant  be  an  actor,  he  cai 
have  a  rule  to  discontinue ;  for  it  is  the  plaintiff  ^s  suit  not¥ 
stniuling.  {g) 

If  the  plaintiff  remove  the  plaint,  he  should,  upon  the  retur 

('/)  1  Tidd'sPr.  410.  ^,C.    Shortridpe  v.  Hiern,    5   Dun 

(A)  Ward  v.(T«*nspy,  2  Moore,  6\t.  Fast,  400.    Per.  Cur.  M.  33  Geo.  3. 

(r)  Tidd's  IVuct.  Forms,  chap.  xlv.  s.  49.  C  P.  389  ;  but  see  Barnes,  3\7,semh 

id)   1  Ti<ia*8  Pr.  118.  tra.    2  Tidd.  Pr.  762. 
(r)  Thompson  v.. fonlau,  2  Rds.  6c  Pul.  (c)  Lon^  v.  Buckeridgo,  1  Sfr.    10 

13;.  I   iidd.679. 
{j  )  1  lUac.  Flop.  :.>7.S.  Say.  ('oi>{>.  loi>. 
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the  re.  fa.  lo.^  file  it  with  plaint,  &e.  with  the  filazer  of  the  count j, 
and  search  for  the  defendant's  appearance :  if  the  defendant  have 
not  appeared  on  or  before  the  appearance-day  of  the  return  of  the 
re.  fa.  lo,,  the  plaintiff  should  serve  him  with  a  rule  to  appean 
which  may  be  had  at  the  filazer^  and,  upon  his  non-appearance 
thereto,  sue  out  a  pone.  The  pone  is  also  got  at  a  filazer^s ;  a  sum- 
mons is  made  out  thereon  at  the  sherifTs  office,  and  served  upon  the 
defendant  by  the  officer.  If  no  appearance  be  entered  on,  or  before, 
the  appearance-day  of  the  return,  get  the  sheriff  to  return  nihil  on 
the  poney  and  sue  out  a  distringas^  which  may  likewise  be  had  at 
the  filazer^s,  and  proceed  to  levy  thereon:  the  issues  may  be  4/. 
next  8/.  and  so  on ;  if  the  defendant  do  not  appear,  proceed  with 
distringases  ad  infinitum.  If  he  do  afterwards  appear,  he  must 
pay  the  costs  of  the  distringases.  Then  (as  before  observed)  declare 
de  novo,  not  noticing  the  proceedings  in  the  Court  below. — ^Rules 
may  be  afterwards  given  to  compel  the  defendant  to  avow,  tmd  so 
on  as  in  common  actions,  (a) 

But  if  the  defendant  remove  it,  he  must  file  the  re.  fa.  lo.j  and 
return  thereto  with  the  filazer ;  and  having  entered  an  appearance, 
he  must  give  a  rule  for  the  plaintiff  to  declare ;  and  for  want  of  de- 
claration, when  the  rule  is  out,  he  may  sign  anon  /m>9.  for  not  de- 
claring, and  immediately  sue  out  a  writ  de  retomo  habendo.  (a) 

If  the  re.  fa.  to.  be  not  filed  by  the  defendant,  on  or  before  the 
appearance-day  of  the  return  of  it,  notice  must  be  given  to  the  plain- 
tiff of  the  filing  thereof  by  a  demand  in  writing  being  made  of  the 
declaration,  before  non  pros,  can  be  signed ;  but  if  filed  on  the  ap- 
pearance-day of  the  return,  such  demand  is  not  necessary,  (a) 

After  a  writ  of  re.  fa.  lo.,  and  many  writs  of  pone  issued  thereon 
to  compel  the  defendant's  appearance,  if  the  plaintiff  file  a  declara- 
tion in  a  subsequent  term,  intitled  as  of  an  intermediate  term  be- 
tween the  term  in  which  the  re.  fa.  lo.  is  returnable,  and  the  term 
in  which  the  declaration  is  filed,  with  notice  to  plead  in  the  follow- 
ing term,  both  declaration  and  notice  to  plead  are  irregular.-— 
iiueere,  whether  the  stat.  51  Geo.  S.  c.  124.  s.  S.  authorizes  the 
plaintiff  in  replevin  to  enter  a  common  appearance  for  the  defend- 
ant (6) 

If  the  plaintiff  have  removed  the  cause,  and  do  not  proceed  there- 

(a)  ^  Sell.  Pract.  360.  Marsh,  341.  S.  C. 

(/')  Topping  V.  Fuge,  5  TaunU  771.     1 
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in,  or  if  the  defendant  have  removed  it,  and  after  having  served 
plaintiff  with  a  rule  to  declare,  and  demanded  a  dedaration, 
plaintiff  do  not  declare  or  proceed  therein,  the  defendant  may  si] 
wm  pro8.j  and  judgment  pro.  ret.  hab.^  and  then  sue  out  a  writ  j 
ret.  hab.f  which  he  may  obtain  of  the  filazer.(a) 

If  the  defendant  have  taken  out  the  re.  fa.  fo.,  and  do  not  ge 
returned,  and  filed  within  two  terms,  the  plaintiff  should  applj 
the  filazer  for  a  certificate,  that  the  same  is  not  returned  and  fil 
which  certificate  is  a  sufficient  warrant  for  the  cundtor  to  make 
a  writ  of  prooedendOf  which  remands  the  cause  to  the  County  O 
to  be  there  determined,  (a) 

If  the  re.  fa.  lo.  be  not  returned,  so  as  to  enable  the  party  to 
it  filed,  the  sheriff  must  be  ruled  to  return  it  (a) 


Of  the  Declaration. 

The  declaration  in  replevin  must  state  the  description,  num 
and  value  of  the  goods  taken,  with  certainty ;  and  therefore  a 
daration  in  replevin  for  taking  divers  goods  and  chattels  of 
plaintiff,  is  bad  for  uncertainty,  {b)  And  although  judgment  ] 
by  default  for  the  plaintiff,  the  defect  is  not  cured  by  the  statut 
Jeofails,  4  Anne^  c.  16.  (6) 

In  his  count  the  plaintiff  must  allege  the  taking  to  be  at  a  cer 
place,  or  (according  to  the  precedents)  in  qitodam  loco  vocat, 
the  defendant  may  have  notice  hs  to  what  he  is  to  answer,  and  n 
his  title:  therefore  the  alleging  the  taking  aptid  Dale^  or  e 
a  vill,  is  too  general  and  uncertain,  (r) 

The  ventte  in  this  action  is  local,  and  the  vill  and  place  are  m 
rial  and  traversable,  {d) 

Where  a  defendant  takes  cattle  wrongfully  at  first,  the  wron 
continued  to  any  place  where  he  had  them  in  custody,  so  that  a  p 
different  from'  that  where  they  were  originally  taken  is  well 
in  the  declaration,  if  defendant  had  them  in  custody  at  such  oi 
place,  (c 

A  man  may  count  of  several  takings,  part  at  one  day  and  p 


\  (a)  2  Sell.  Pract.  25l.  (r)  Bac.  Abr.  tit.  Beplevin,  &c.  (l\ 

(//)  Pope  V.  Tillman,?  Taunt.  642.     1         {d)  Ilol>.  16.    Willis,  475,    t  Wils. 
Moore,  386.  S.C.  1  Sttund.347,  n.  I. 
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and  part  at  another  day  and  place,  for  he  need  not  shew  how  many 
he  took  in  one  vill,  and  how  many  in  another,  (a) 

Where  the  defendant  counted  of  four  onea  takai  at  divers 
times  and  places,  and  that  delivery  was  made  of  two,  but  the  other 
two  were  withheld  to  his  damage  10«.,  this  was  held  sufficient  with- 
out any  severance  as  to  the  damages,  (a) 

The  count,  as  in  other  actions,  must  agree  with  the  writ,  so  that 
if  the  writ  be  de  averiia^  and  the  count  de  averiis  et  aUeUliBj  this  is 
ilL  In  replevin  the  writ  was  in  the  detinetj  and  the  count  in  the 
fUtnutf,  and  this  was  thought  to  be  a  material  variance :  but  the 
parties  agreed  to  amend,  (a) 

A  declaration  in  replevin  by  J.  S.  and  his  wife,  without  shewing 
aay  cause  for  joining  the  wife,  is  bad  on  demurrer,  (b)  And  if  de- 
fendant demur,  without  adding  an  avowry  and  prayer  of  return,  it 
is  no  discontinuance,  (c) 

After  a  rule  for  time  to  declare  in  replevin,  the  Court  will  not 
set  that  rule  aside,  and  compel  the  plaintiff  to  declare  sooner  in  that 
fona  of  action,  than  in  any  other,  (d) 


Of  the  Pleas. 

At  common  law,  the  defendant  could  only  have  pleaded  a  single 
natter  to  the  whole  declaration ;  but  now,  by  the  statute  for  the 
amsDdment  of  the  law,  (e)  ^^  the  defendant  or  tenant  in  any  action  or 
'*  auit^  or  any  plaintiff  in  replevin,  in  any  court  of  record,  may,  with 
'^  the  leave  of  the  same  court,  plead  as  many  several  matters  there- 
**  to^  as  he  shall  think  necessary  for  his  defence :  Provided  never- 
*'  tlieless,  that  if  any  such  matter  shall,  upon  a  demurrer  joined,  be 
**  judged  insufficient,  costs  shall  be  given  at  the  discretion  of  the 
**  Court ;  or  if  a  verdict  shall  be  found,  upon  any  issue  in  the  said 
^'  l^use,  for  the  plaintiff  or  demandant,  costs  shall  be  also  given  in 
V  like  manner ;  unless  the  judge  who  tried  the  said  issue  shall  cer- 
**  tify  that  the  said  defendant  or  tenant,  or  plaintiff  in  replevin,  had 

(^  Bflc.  Abr.  tit.  Replevin,  &c.  (H.)  (r)  Serres  &  Wife  v.  Dodd,  2  New  Rep. 

(*)  SttTOt  and  Wife    v.  Dodd,  !i  New  C.  P.  405. 

Rep.  C.  P.  405.    Abbott  v.  Bloficld,  Cro.  (d)  Craven  v.  Lady  Vavasour,  5  Taunt. 

Jac.  644;  but  see  Bourn  &c  Wife  v.  Mat-  35. 

taire.  Bull.  Ni.  Pri.  53.  («)  4  Aim.  c.  16.  s.  4,  5. 
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^'  a  probable  cause  to  plead  such  matter,  which  upon  the  said  i 
'^  shall  be  found  against  him.'** 

Pleas  in  ceplevin  are  generally  of  four  kinds,  viz.  either, 
pleas  in  bar ;  2dly,  in  justification ;  Sdly,  by  way  of  coDusai 
4thly,  by  way  of  avowry. — ^The  defendant  may  either  justif 
avow  at  his  election ;  but  if  he  justify  he  cannot  have  a  return. 

The  general  issue  in  replevin  is  non  cepit ;  and  one  of  sei 
defendants  may  plead  nan  cepit.  (a) 

If  the  defendant  claim  property  in  himself,  or  a  stranger  ab 
as  he  may  do,  though  it  ought  to  have  been  before  the  sheriff, 
does  not  amount  to  the  general  issue,  but  may  be  pleaded  in  bai 
abatement,  and  if  the  plaintiff  demur,  the  defendant  shall  have  i 
turn  without  avowing ;  for  it  appears  that  the  beasts  are  not 
plaintiff's.  But  on  the  issue  non  cepit^  property  cannot  be  give 
evidence,  for  that  were  contrary  to  it.  (a) 

If  the  defendant  make  conusance  as  bailiff  to  A.  the  plaintiff 
not  traverse  that  he  is  his  bailiff;  for  it  is  a  matter  of  which  b' 
intendment  he  can  have  knowledge.  But,  if  in  bar  of  the  avc 
the  plaintiff  plead  that  another  had  made  conusance  as  bailiff  t 
for  the  same  cause  and  was  barred,  he  need  not  shew  that  it 
with  the  privity  of  A.  for  it  shall  be  intended ;  and  if  in  trut 
were  without,  the  defendant  may  traverse  his  being  ever  his  1 
iff  (a) 

In  a  replevin  against  the  master  and  bailiff  or  servant,  if 
bailiff  make  conusance  as  bailiff,  and  the  master  plead  that  he 
not  take,  the  servant  shall  not  have  any  return  upon  his  conusa 
for  by  the  master'^s  plea  his  conusance  is  changed  into  a  justil 
tion.  (a) 

In  replevin  of  beasts  taken  at  D,  the  defendant  pleads  in  al 
ment  that  they  were  taken  at  another  place  absque  hoc  that  i 
were  taken  at  D.  and  pro  retomo  hahendo  avows  for  rent  on  a  1 
for  years,  &c.  the  plaintiff  replies  and  traverses  the  lease,  &c. 
is  ill ;  for  though  the  defendant,  when  he  pleads  in  abatement,  i 
also  avow  to  have  a  return,  yet  the  plaintiff  cannot  answer  to  it, 
must  take  issue  on  the  other  matter,  {a) 

Prisel  in  auter  Heii^  is  only  matter  in  abatement,  and  the  p] 
tiff  may  have  a  new  writ  without  being  put  to  his  second  del; 
ance.  {a) 

(.i)  Bac.  Abr.  tit.  lleplevin,  6lc.  (I.) 
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Of  Avowries. 

An  avowry,  as  has  been  before  observed,  is  the  setting  forth,  as 
in  a  declaration,  the  nature  and  merits  of  the  defendants  case,  and 
the  shewing  that  the  distress  taken  by  him  was  lawful,  which  must 
be  done  with  such  sufficient  authority  as  will  entitle  him  to  retomo 
habendo. 

A  distinction  is  to  be  observed  between  an  avowry  and  a  justi- 
fication. An  avowry  always  goes  for  a  return,  and  therefore  shews 
a  right  subsisting  at  the  time  of  the  avowry,  as  made  for  rent,  for 
example ;  but  a  plea  of  justification  does  not  always  go  for  a  return ; 
BB  where  the  original  taking  was  lawful,  but  it  is  not  so  at  the  time 
of  the  plea  pleaded,  (a) 

In  one  respect,  however,  there  is  no  difference  between  an  avowry 
and  a  justification ;  for,  generally  speaking,  whatever  is  set  forth  in 
either,  must  be  maintained. 

Tbe  defendant  in  replevin,  to  entitle  himself  to  a  return  of  the 
goods  distrained,  must  make  his  avowry,  unless  it  be  in  a  case  in 
which  he  claims  property ;  so  that  though  the  plaintifP^s  writ  abate, 
yet  the  defendant  is  not  entitled  to  a  retomo  habendoy  unless  he  had 
made  his  avowry.  (6) 

The  avowant  is  in  the  nature  of  a  pldntifP,  as  appears,  1st.  from 
his  being  called  an  *^  actor,^  which  is  a  term  in  the  civil  law,  sig- 
nifying plaintiff;  2dly.  from  his  being  entitled  to  have  judgment 
de  retomo  habendo^  and  damages  as  plaintiff;  and^  3dly.  from  this, 
that  the  plaintiff  may  plead  in  abatement  of  the  avowry,  and,  con- 
sequently, such  avowry  must  be  in  the  nature  of  an  action.  (6) 

An  avowry,  therefore,  is  in  the  nature  of  a  declaration,  and  it 
sufficeth  if  it  be  good  to  a  common  intent.  But  it  should  shew  the 
certainty  of  the  place,  day,  and  cattle,  to  entitle  the  avowant  to  a 
writ  of  inquiry  of  damages.  (6) 

The  avowant  being,  however,  in  the  nature  of  a  plaintiff,  need 
not  aver  his  avowry  with  a  hoc  paratua  est  verificare^  more  than  any 
other  plaintiff  need  aver  his  count,  and  being  an  actor,  he  shall  not 
have  a  protection  cast  for  him  more  than  any  other  plaintiff.  (6) 

The  claim  of  right  to  distrain  must  be  made  out  by  the  avowant 
against  the  plaintiff,  who  claims  property  in  the  distress ;  and  the 

(a)  1  Esp.  N.  P.  353.  (6)  Bac.  Abr.tit.  Replevin,  &c.  (A.) 
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defendant  in  replevin  cannot  have  a  return  of  more  cattle  tha 
avows  for.  (a) 

\  With  respect  to  avowry  for  rent  arrear,  if  the  clause  in  the  '. 

'\  be,  ^^  That  if  the  rent  be  behind,  being  demanded  at  another  ] 

[  beside  the  land,  or  of  the  person  of  the  lessee,  that  the  lessor 

distrain  ;^  there,  if  the  lessor  distrain  without  any  demand,  it  ii 

}  lawful ;  for  the  form  of  the  demand  is  different  from  what  the 

requires,  and  must  be  complied  with.  (6) — But  if  the  clause 

^^  That  if  the  rent  be  behind,  being  lawfully  demanded,  that 

he  may  distrain  (^  it  is  no  more  than  the  law  speaks,  and  then 

the  lessor  may  distrain  without  a  previous  demand ;  for  the  disi 

is  of  itself  a  demand,  (c) 

But  where  a  penalty  is  annexed  to  the  non-payment  of  the  : 
and  a  distress  is  given  for  it,  there  a  demand  must  be  laid, 
where  the  avowry  was  for  rent  and  a  nomine  paeniB^  and  no  den 
alleged,  the  avowry  was  held  to  be  clearly  ill  for  the  nomine  pa 
for  want  of  a  demand,  but  good  for  the  rent :  and  the  defen 

1  had  a  return  for  that,  {d) 

K  However,  where  the  issue  was  on  a  collateral  matter,  vtM.  nion 

cesMy  though  no  demand  of  the  nomine  pcence  was  laid,  it  was 
to  be  cured  by  a  verdict  (c) 

An  avowry  for  part  of  a  rent  or  penalty  is  bad,  unless  it  i 
how  the  remainder  was  discharged:  for  otherwise  there  ma 
another  distress  and  avowry  for  the  residue.  (/) 

In  avowry  for  rent  arrear  for  two  years  and  a  quarter  unc 
scilicetj  where  the  issue  is  upon  the  tenure,  it  is  not  necessai 
prove  the  whole  rent  to  be  due  for  the  whole  of  the  time ;  but 
sufficient  to  prove  rent  due  for  any  part  of  it.  (g) 

But  the  avowant  may  abate  his  own  avowry  for  part  of  the 
distrained  for ;  but  not  after  judgment. 

So,  where  an  avowry  is  made  for  several  rents,  and  it  appears 
part  is  not  due,  yet  the  whole  avowry  shall  not  abate.  (A) 

If  to  an  avowry  for  120/.  rent  in  arrear  the  plaintiff  plead,  ** 
the  said  120/.  is  not  due,'*''  and  the  defendant  join  issue  thereon, 

(c)  Bac.  Abr.  tit.  Replevin,  &c.  (A.)  .(/)  Holt  v.  Sarabach,  Cro.  Car.  U 

(ft)  Brown  v.  Dunnerj,  Hob.  208.  (g)  Forty  v,  Imber,  6  East,  434.  2 

(c)  7  Co.  28.  b.  R.  648.  S.  C. 

(d)  Howell  V.  Sambach,  Hob.  \3X  (h)  Bac.  Abr.  tit.  Replevin,  &c.  (i 

(e)  Sir  Thos.  Wentworth's  Case,  Hut.  42. 
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at  the  trial  it  appears  that  S4/.  only  is  due,  upon  which  the  plaintiff 
objects  that  the  evidence  does  not  support  the  issue  joined  by  the 
defendant ;  yet  if  a  verdict  be  taken  for  24/.  subject  to  the  opinkxi 
of  the  Court,  such  finding  will  cure  the  defect  in  the  formality  of 
the  issue,  (o) 

In  replevin  A.  avowed  for  a  rent^harge,  due  anno  1660,  and 
afterwards  he  distrained  and  avowed  for  another  part  of  the  same 
rent-charge,  which  became  due  before  the  said  year,  and  which  was 
against  a  different  tenant ;  in  this  case  it  was  held  by  three  Judges 
against  a  fourth,  that  the  avowant  was  not  estopped  by  his  first 
avowry  in  such  manner  as  a  lessor  is  by  giving  an  acquittance  for 
the  last  gale  of  rent ;  but  that  he  may,  at  his  pleasure,  avow  for 
part  of  his  rent  at  one  time,  and  for  part  at  another,  in  the  same 
manner  as  the  lord  may  command  his  bailiff  to  distrain  for  so  much 
rent,  and  afterwards  for  the  sum  due  before,  (b) 

In  avowry  for  rent,  and  so  many  hens  for  quit-rent,  the  avowant 
had  a  verdict  for  the  whole ;  but  it  afterwards  appearing  upon  the 
face  of  avowry,  that  the  hens  were  not  due  at  the  time  of  the  dis^ 
tress,  the  avowant  had  leave  to  release  his  damages  as  to  them,  and 
take  judgment  for  the  rent  with  his  costs.  (6) 

If  the  grantee  of  a  rent-charge  avow  upon  several  under-tenants 
for  the  same  rent,  the  Court  will  upon  a  tender  pleaded  by  the  under- 
tenants, make  an  order  that  the  payment  of  the  rent  into  Court  in 
one  action  shall  serve  for  all.  (c) 

A  man  cannot  proceed  for  damages  upon  a  plea  of  tender  after 
taking  the  money  out  of  Court  But  on  a  plea  of  tender  to  an  avowry 
for  rent,  the  plaintiff  need  not  bring  the  money  into  Court,  (d) 

Where  a  man  is  sole  seised  or  hath  title  to  an  entire  rent,  be 
should  distrain  for  it  all  at  once. 

But  if  the  defendant  avow  for  more  than  is  due,  though  the 
avowry  be  for  that  reason  bad,  yet  it  may  be  cured.  As  where 
the  defendant  avowed  for  rent  due  at  Michaelmas^  and  the  distrefls 
appeared  to  have  been  made  on  the  26th  of  September,  whidi  was 
three  days  before  Michaelmas,  it  was  held,  That  though  the  avowry 
was  bad  (for  the  judgment  is  to  have  a  return  irreplevisable  till  all 
the  rent  avowed  for  is  paid,  and  so  would  be  for  more  than  was 

(a)  Cobb  V.  Bryan,  S  Bos.  &  Pol.  348.  (c)  Anon.  1  Ld.  Rajm.  4S9. 

Ih)  Bac.  Abr.  tit.  Replerin,  &c.  (C.)  {d)  Stedman  v.  Bates,  Salk.  S90. 
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due),  yet  that  the  defendant  might  before  judgment  abate  his  avc 
for  so  much  as  was  claimed  to  Michaelmas,  and  take  judgmonl 
the  rest  (a) 

If  defendant  in  replevin  avow  on  a  contract  for  11(M.  rent, 
prove  a  demise  at  IBs,  an  acre,  amounting  to  111/,  it  is  a  i 
variance ;  (6)  which,  however,  the  Court  will  permit  the  defeni 
to  amend  on  paying  into  Court  the  costs  of  the  trial.  (6) 

Replevin  for  taking  plaintiff  ^s  corn  in  four  closes.  Avowry 
rent  arrear,  stating  that  plaintiff  held  the  closes  in  which,  &€ 
and  under  a  certain  yearly  rent.  Plea  in  bar,  non  tenuit  mod 
farmA.  It  appeared  in  evidence  that  the  tenant  held  the  four  cl 
mentioned  in  the  declaration,  and  two  others  also,  at  the  : 
mentioned  in  the  avowry :  held,  that  this  evidence  supported 
avowry,  (c) 

Where  one  is  not  sole  seised,  or  has  not  sole  title  to  the  en 
rent,  he  cannot  avow  alone,  for  such  avowry  would  be  bad. 

Therefore  parceners  must  join  in  an  avowry  for  rent  or  mal 
conusance ;  for  they  make  but  one  heir,  and  the  rent  is  an  en 
inheritance,  (d) 

Joint^tenants  also  should  join,  (e) 

One  tenant  in  common  cannot  avow  the  taking  of  the  cattle  i 
stranger  upon  the  land  damage  feasant,  without  making  him 
bailiff  or  servant  to  his  companion ;  for  if  one  were  to  distrain  w 
out  the  other,  as  there  could  not  be  a  double  satisfaction  for 
same  injury,  the  other  would  have  no  remedy.  As  to  any  suppc 
hardship  in  one  denying  his  consent  to  the  other  avowing  as  ba 
to  him :  if  he  dislike  his  situation  he  may  put  an  end  to  the  tena 
by  a  writ  of  partition.  (/) 

An  avowry  by  one  of  several  co-heirs  in  gavelkind  in  his  < 
right,  with  a  cognizance  as  bailiff  of  the  other  co-heirs,  is  suffici 
without  averring  an  authority  to  distrain  from  the  other  co-he: 
and  one  of  several  co-heirs  in  gavelkind  may  distrain  for  rent 
to  him  and  his  companions,  without  an  actual  authority  from 
companions,  (g) 

(a)  Richards  v.    Comforth,    Salk,  580.  (rf)  Home  v.  Lewis,  1  Ld.  Raym. 
5  Mod.  364.  Com.  11.  42.  S.  C.  B.  N.  l\  60. 

(b)  Brown  v.  Sayce,  4  Taunt.  :>20.  (e)  Bnc.  Abr.  tit.  Replevin,  &c.  (K. 

(c)  Hargrave  v.  Shewin,  6  Bani.^L  Cres.  (/)  Culley  v.  Spearman,  2  H.  Bl.  R. 
.'54.  9  Dowl.&c  Ryl.  20.  S.  C.  (/r)  Lei^h  v.  Shepherd,  2  B.  &  B. 

6  Moore,  1.'97.  S.  C. 
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In  replevin  against  two,  they  made  several  avowries,  each  in  his 
own  right,  and  both  avowries  were  abated ;  for  if  both  the  issues 
should  be  found  for  the  avowants,  the  Court  could  not  give  judgment 
■ererally  for  the  same  thing,  (a) 

Where  the  lessee  has  entered  under  a  lease,  though  such  entry 
be  tortious,  it  does  not  discharge  the  contract  for  the  payment 
€if  rent ;  for  there  is  a  great  difference  between  replevin  and  eject- 
ment (6) 

If  one  distrain  for  rent,  and  before  the  avowry  the  estate  on  which 
it  was  reserved  dcftermine,  the  avowry  shall  be  as  if  the  estate  on 
which  it  was  reserved  had  continued,  for  the  avowant  is  to  have  the 
lent  notwithstanding :  but  if  the  distress  were  for  a  personal  service, 
the  defendant  must  have  a  special  justification,  for  he  cannot  have 
the  service  in  specie^  when  the  estate  is  determined,  (c) 

The  defendant  in  replevin  need  not  set  out  his  title :  for  the  stat. 
11  G.  8.  c.  19.  8.  82.  enacts,  "  That  it  shall  and  may  be  lawful  for 
**'  all  defendants  in  replevin  to  avow  or  make  conusance  generally, 
^  that  the  plaintiff  in  replevin,  or  other  tenant  of  the  lands  and  tene- 
ments whereon  such  distress  was  made,  enjoyed  the  same  under  a 
grant  or  demise  at  such  a  certain  rent,  during  the  time  wherein 
*•  the  rent  distrained  for  incurred,  which  rent  was  then  and  still  re^ 
^. mains  due,  or  that  the  place  where  the  distress  was  taken  was 
^  parcel  of  such  certain  tenements  held  of  such  honour,  lordship  or 
.  f^  manor,  for  which  tenements  the  rent,  relief,  heriot  or  other  service 
^  distrained  for,  was  at  the  time  of  such  distress  and  still  remains 
**  due;  without  further  setting  forth  the  grant,  tenure,  demise,  or 
^  title  of  such  landlord  or  landlords,  lessor  or  lessors,  owner  or 
•  ••  owners  of  such  manor ;  and  if  the  plaintiff  or  plaintiffs  in  such 
*•  action  shall  become  nonsuit,  discontinue  his,  her,  or  their  action, 
^  or  have  judgment  given  against  him,  her,  or  them,  the  defendant 
*•  or  defendants  in  such  replevin  shall  recover  double  costs  of  suit.*" 
The  defendant  may  avow  in  this  general  manner  whether  the 
plaintiff  be  tenant  or  not,  for  the  words  of  the  statute  are  in  the 
disjunctive,  "  plaintiff  in  replevin  or  other  tenant."*^ 

Where  defendant  (who  was  assignee  of  the  reversion  under  an 
annuity  deed)  avowed  generally  for  rent,  according  to  stat,  11  G.  2. 

(«)  B»c.  Abr.  tit.  Replevin,  &c.  (K.)         {h)  Macdonnel  v.  Welder,  t  Str.  560. 

(r)  Bac.  Abr.  tit.  Replevin,  &c.  (K.) 
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c,  19*  and  the  plaintiff  applied  to  the  Court  for  an  inspection  c 
deed,  upon  the  ground  that  before  the  passing  of  the  Act  defei 
must  have  set  out  the  deed  in  his  avowry,  the  Court  refuse 
application,  saying  he  might  get  all  the  information  he  could 
the  memorial  of  the  deed.  But  it  seems  the  Court  would 
compelled  the  defendant  to  shew  the  deed  if  the  justice  of  the 
required  it.  (a) 

In  avowing  for  rent  under  the  stat.  11  6r.  2.  c.  19-  it  is  not  n 
sary  to  aver  that  the  rent  continued  in  arrear  at  the  time  of  mi 
the  avowry.  (6) 

Where  the  rent  reserved  at  the  time  of  entering  upon  the 
miscs,  was  afterwards  varied  by  agreement  between  the  parties 
it  was  holden  that  the  landlord  might  avow  as  on  a  demise  at  a 
certain,  for  that  such  subsequent  agreement  operated  by  relc 
to  make  it  a  reservation  of  the  rent  from  the  beginning,  (e) 

The  statute  was  made  for  the  benefit  of  landlords,  that  afte 
tenant  had  enjoyed  the  land  he  should  not  be  allowed  to  pr]! 
the  lessor'^s  title :  therefore,  if  the  defendant  avow  under  the  sta 
nU  habuit  in  tenementis  is  a  bad  and  inadmissible  plea,  for 
tempts  to  bring  the  lessor"*s  title  in  question :  were  the  premit 
mortgage,  for  example,  if  this  plea  were  allowed,  the  defendant  i 
not  recover  his  rent,  which  the  statute  never  had  it  in  contempl 
to  prevent,  but  rather  to  assist,  (d) 

Plea  to  an  avowry  of  distress  for  rent  arrear,  "  that  befor 
lessor  (who  claimed  title  under  a  pretended  agreement  betweer 
and  one  T,  R.)  had  any  thing  in  the  premises,  and  before  the  d< 
by  the  lessor  to  the  lessee,  T,  i?.  niortgiiged  them  in  fee  to  J 
that  the  mortgage  being  forfeited,  notice  of  the  forfeiture  being  | 
to  the  lessee,  and  the  lessee  having  been  required  to  attorn 
having  attorned  to  the  mortgagee,  lie  distrained  for  the  rent, 
the  lessee  paid  him,  to  save  the  goods  from  being  sold  -J^  held  i 
demurrer,  (e) 

So,  where  the  defendant  in  replevin  having  made  cognizanc 
rcnt-scTvicc  as  bailiff'  of  ^.  and  B.  who  were  lawfully  possess^ 
a  certain  manor,  of  wliich  the  hcu^s  in  quo  was  parcel,  and  h( 

i 

II  (n)  Hrown  \ .  l^osp,  {^1  Hunf .  '28.>.  and  s^»^  (c)  ]\m-.  Ahr.  tit.  Kppl«vin.  ^c.  ( 

n«»x  V.  Shorift  of  (hostor.  1  ('hii.H»^p.  VTn.  (il )  Svllivaii  v.  Stradlinc^,  ^  Wils. 

'/>)  Cliirko  \ .  T)ii\  IPS,  TTniint.  7'J, 'J  M:ir-li  ir)  Alrhornp  r.  Ciomnie.  '^i  Bin^. 
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at  a  certain  rent,  the  plaintifF^s  replication  that  A.  and  B.  were  not 
seised  in  their  demesne  as  of  fee  of  the  manor,  was  held  bad  on 
demurrer,  (a) 

So,  there  may  be  judgment  in  replevin  though  the  party  misrecite 
his  title,  provided  he  shew  a  good  and  subsisting  one.  As  where 
the  plaintiff  entitled  himself  by  a  lease  of  the  3rd  of  March^  the 
defendant  traversed  the  lease  modo  et  formA ;  the  jury  found  a 
lease  of  another  date;  yet  judgment  was  given  for  the  plaintiff: 
for  the  substance  of  the  issue  is,  whether  he  has  a  lease  or  not : 
yet  if  they  had  found  a  lease  from  another,  it  would  not  have 
done.  (6) 

An  avowry  for  an  increased  rent  on  a  demise  for  every  acre  of  the 
land  which  should  be  converted  into  tillage,  is  supported  by  the 
evidence  of  a  lease  for  a  term  of  years,  with  a  covenant  to  pay  the 
increased  rent  for  every  acre  which  should  be  so  converted  during 
**  a  part  of  the  term  ;*"  for  example,  for  the  last  three  years,  by  the 
Stat  11  G.  2.  c.  19.  (c) 

In  a  replevin  for  taking  the  plaintiff'*s  goods,  the  defendant 
avowed  for  arrears  of  an  advanced  rent  on  account  of  the  plaintiff 
iiot  having  purchased  the  beer  sold  in  his  house  from  Messrs.  E.  and 
C.,  a  plea  in  bar  ^^  that  Messrs.  E.  and  C.  delivered  to  the  plaintiff 
bad^  nauseous,  and  unwholesome  beer,  to  be  sold  by  him  in  his 
public  house,  by  reason  whereof  he  lost  divers  customers ;  that  he 
required  Messrs.  E.  and  C.  to  take  back  the  bad  beer  and  send  him 
some  which  was  good,  but  they  refused  to  do  so ;  and  thereupon, 
and  not  before,  for  the  necessary  supply  of  his  customers,  he  pur- 
chased beer  from  other  persons,*"  was  held  good,  and  the  plaintiff 
<m  proof  of  the  facts  alleged  therein  had  a  verdict,  {d) 

If  executors  avow  under  stat.  82  H.  8.  c.  37.  for  rent  in  fee,  &c. 
due  to  their  testator,  they  must  shew  the  land  in  the  seisiln  of  tenant, 
or  in  those  who  claim  under  him.  (e) 

If  a  person  distrain  as  executor  or  administrator,  he  must  bring 
himself  within  the  statute ;  under  the  words  of  which^  the  distress 
can  be  made  only  on  the  tenant  in  whose  hands  the  lands  were 

(a)  Bolpit  ▼.  Clarke,  1  N.Rep.C.P.  56.  and  see  Holcombe  v.  Hewson,  2  Campb. 

(h)  Pope  ▼.  Skinner,  Hob.  72.  391. 

(c)  Roulaton  ▼.  Clarke,  2  H.  Bl.  563.  (*)  Myles  v.  Willougbby,  Cro.  Elix.  547. 

(d)  Cooper  v.  Twibill,  3  Campb.  286.  a, 
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elurgeable,  or  tome  penoo  claiming  under  him;  and  then 
not  in  the  haada  of  one  claiming  by  title  paramount,  a»  the  Ion 
eachnL(a) 

But  where  the  vromj  waa  as  adminiitratrix  al  rent  to  wfaidi 
defendant  waa  entitled  in  hat  own  right ;  ahe  nererthelew  had  ji 
ment,  that  part  respecting  the  claim  as  administratrix  heing  rge 
as  surpluBBge.  (6) 

In  avowing,  as  execute  or  adminiitrstor,  under  'the  statut 
88  ir.  &  e.  97-  «•  1.  it  is  not  necessary  for  the  defendsmt  to  state 
what  term  the  tenant  held  the  premises,  nor  to  set  out  the  titi 
the  testator.  QiMnw,  whe&er  the  statute  SStB.&e.  87.  apfdie 
rent  ariong  out  of  terms  for  years,  (e) 

The  ahore  act  gives  no  remedy  where  the  testator  Urn 
has  ■<iy^««wj  with  the  arrearages,  or  had  no  remedy  when 
died.(d) 

An  avowry  by  husband  and  wife  for  rent  due  to  the  wife  al 
before  the  coverture,  was  held  to  be  good,  the  supposed  inoosiBste 
being  mere  matter  of  fonn ;  for  the  avowry  being  for  rent  anea 
Bi^  that  it  was  arrear  to  him  and  his  wife,  is  but  sur^dusage ;  i 
aldiougb  he  doth  not  say  adkuc  a  retro  ematit,  it  was  held  i 
enough  in  substance.  («) 

Also,  if  there  be  leasee  for  years,  and  the  reversion  descend  o 
feme  cov^t,  and  afterwards  the  rent  be  in  arrear,  and  the  ba 
distrain,  and  the  lessee  bring  a  replevin,  the  borun  ou^t  to  avov 
the  name  of  himself  and  his  wife,  and  not  in  the  name  of  him 
only,  for  the  avowry  is  to  be  made  according  to  the  reversion,  wli 
is  in  the  feme.  (/) 

But  an  avowry  by  a  husbaqd  alone  for  rent  due  to  him  and 
wife  is  good,  if  it  appear  upon  the  record  that  he  was  entitlec 
make  the  distress,  (g) 

A  joint  demise  by  husband  (seised  in  right  of  his  wife)  and 
wif^  is  disproved  by  evidence  of  a  receipt  for  rent  given  by 
husband  only.  (A) 

(a)  Co.  Ut.  161.  b.  (if)  Co.  U(.  162.  b.  Diion  t.  Hmiri 

(b)  BRnrn  v.  Donnecj,  Hob.  ttOB.  B>c.     Vtufh.  36-40. 

Abr.  tit.  Replevin,  Stc.  (K.)  (e)  BokIm  t.  Poore,  Cio.  Jae.  t8«. 

(«)  MeritoD  T.  Gilbfle,  8  Taant,  lip,  2  (/)  Bac.  Abr,  lil.  E«ip.  S.  C.  (K.) 

Moon,  48.  S.  C.  Hutin  v.  Burton,  1  Brod.  <^)  Wiw  t.  BeUent.  Cw>.  Jte.  44«. 

iBiiig.trp.  ;iM«>™,  608.  S,r,  (HJPmtt  v.Hindl«.«T«unt.l»0. 
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Avowries,  first,  by  W.  and  T.  for  rent  due  to  W.  and  T.  from  plain* 
tiff  as  tenant  to  W,  and  T. ;  secondly,  by  W.  and  T,  and  his  wife,,  in 
right  of  his  wife,  for  rent  due  to  W.  and  T.  and  his  wife,  in  right  of 
his  wife,  from  plaintiff,  as  tenant  to  W,  and  T.  and  his  wife,  in  right 
of  his  wife ;  were  holden  to  be  supported  by  evidence  of  an  attorn- 
ment  from  plaintiff  to  W.  and  T.  and  his  wife,  (a) 

Where  the  avowants  proved  an  attornment  made  by  the  plaintiff, 
after  ejectment  brought  against  him  seven  years  before  the  com- 
mencement of  the  replevin  suit,  during  which  period  it  did  not  ap^- 
pear  that  rent  had  been  demanded,  and  the  plaintiff  o^red  to  prove 
a  feoffinent  to  himself  by  the  person  under  whom  the  avowants 
claimed,  and  certain  letters  from  that  person  containing  expressions 
adverse  to  the  avowant^s  claim;  which  evidence  having  been  re- 
jected, on  the  ground  that  the  plaintiff  could  not  be  permitted  to 
dispute  his  tenancy  after  an  attornment,  the  Court  granted  a  new 
trial,  {h) 

Where  a  tenant  by  mistake  or  misrepresentation  pays  rent  to  a 
person  not  entitled  to  demand  it,  he  is  not  precluded  by  such  pay- 
ment from  giving  evidence  on  a  plea  of  non  tenuit  in  replevin 
against  the  supposed  landlord,  to  shew  that  the  latter  is  not  entitled 
to  the  rent,  (c) 

The  plaintiff,  who  had  occupied  lands  under  A.^  upon  A.'^s  death 
entered  into  an  agreement  to  pay  rent  to  the  defendant,  and  paid  Is. 
BB  an  acknowledgment  of  his  title,  being  ignorant  that  it  was  dis- 
puted. It  turning  out  afterwards  that  the  defendant  had  no  claim 
to  the  property,  held,  that  the  plaintiff  might  dispute  the  defendant's 
title  in  a  plea  of  nan  tenuit  in  replevin,  (d) 

Cognizance  for  rent  arrear  under  a  demise  from  W.  It  appeared 
by  the  lease,  that  W.  was  a  receiver  in  Chancery,  '^  in  a  cause  wherein 
A.  was  plaintiff  and  B.  defendant,^  the  redendv/m  was  to  W,  or  any 
future  receiver :  held,  that  the  lessee  could  not  plead  fKm  tenuit.  (e) 

Though  the  defendant  may  be  entitled  to  the  rent,^  yet  may  the 
distress  be  tortious.     As  if  he  come  on  the  land  to  distrain,  and  the 

(a)  Gravenor  v.  Woodhouse  and  others,  1  Bing.  38.   and  see^  Rogers  v.  Pitcher^ 

1  Bing.  38.  t  Bing.  71.  7  Moore,  289.  and  6  Taunt.  302.  1  Marsh.  541.  S.  C. 
see  Arnold  v.Revoult,  1  Brod.&Bing.  443.        (c)  Rogers  v.  Pitcher,    1  Marsh.  541 

Walsal  V.  Heath,  Cro.  Eliz.  656.  Nooth  ▼.  6  Taunt.  tOt.  S.  C. 
Wjrard,  2  Bulst.  233.  (rf)  Gregory  v.  Doidge,  3  Bing.  474. 

{hi)  Gravenor  v.  Woodhouse  and  others,        (e)  Dancer  y.  Hastings,  4  Bing.  2. 
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tenant  then  tender  the  arrears  due ;  io  such  case,  if  he  dutnh 
cattle,  it  is  tortiouB,  and  the  defendant  may  replevy,  (a) — But 
not  sufficient  for  the  tenant  to  say  that  he  was  cm  the  land  oi 
day  and  ready  to  pay  the  rent ;  for  if  he  did  not  nudce  a  tc 
fti  the  time  of  the  diatresa  made,  the  t^ing  vaa  not  tortioui 
The  tender  must  be  before  the  impounding;,  for  when  impou 
they  are  in  cuatodid  legia.  (c) 

Replevin  was  of  cattle  taken  in  A.  The  defendant  avowet 
taking  in  A.  under  a  demise  of  certain  premises  of  which  B. 
parcel,  and  because  the  cattle  were  damage-feasant  in  B.  be 
them  and  drove  them  through  A.  in  his  way  to  the  pound; 
i^xm  general  demurrer  the  avowry  was  held  to  be  well  jdeaded 

To  an  avowry  for  rent,  the  plaintiff  in  replevin  may  plead 
ment  of  an  annuity  reserved  out  of  or  interest  of  mortgage  m 
secured  on  the  demised  lands  (with  power  of  distress)  previous 
the  demise  to  him,  for  the  arrears  of  which  the  grantee  of  the  aon 
had  threatened  to  distrain,  (e) 

To  an  avowry  for  rent  in  arrear,  the  pluntifT  pleads  in  bar,  ** 
before  and  at  the  time  of  the  supposed  demise,  and  whenthe 
posed  rent  became  due,  she  was  married  to  one  J.  C"  Held 
whether  it  were  to  be  presumed  that  the  coverture  continued  u 
the  time  when  the  distress  was  taken  or  not,  the  plea  was  no  an 
to  the  avowry.  (/) 

The  plaintiff  in  replevin  may  plead  in  bar  to  the  defend 
avowry  or  cognizance  that  he  did  not  hold  as  tenant,  with  a 
of  infancy,  (g) 

In  1784  a  tenant  for  life,  who  had  a  power  to  lease  for  twt 
one  years,  leased  for  fifty-three  years  to  defendant,  who  in  ] 
(nine  years  after  the  death  of  tenant  for  life)  iinderlet  to  plain 
ten  years  after  the  death  of  tenant  for  life,  the  remainder  i 
after  giving  to  plaintiff  and  defendant  notice  to  quit,  gra 
plaintiff  a  new  lease,  and  received  the  rent  thereon  for  six  ye 

(n)K9P.  N.P.:i57.  bCo.  147.  a.  unci  s*«  Saps  ford  t.  Fletcher, -t  Durnl 

(6)  Cranlpv  V.  KingsweU,  Hut.  13.  E*at.  ill . 

(f)  PilkiniTWnT.HMtings,  Cro.Khz.BlJ.  (.()  ClarLe  v.  Dnvies,  7T»unt.  72. 

(rf)  AWrcrouiljie  T.  Pnrkhurei,  ^Uoa.  ft  3  Mnrsh.  Md. 

''■il    IHl'.  (s)  «  ilsoii  V,  Ames.  J>  Tauat.  M 

(r)T)i_vlnrv  ZiiniiM,  liTauni.  .V-'l.  S.C.  Maisli,  Tl.Ci.C. 
?  .M*i,  ■.'.'(1,    l)),.r  V.  I1™1pv,  ■-■  liin);.  ■'!. 
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at  the  end  of  which  time  defendant,  who  had  acquiesced  in  the 
transaction,  during  the  interval,  distrained  on  plaintiff  for  six  years^ 
rent :  it  was  held,  that  after  this  acquiescence  plaintiff  might,  in  an 
action  of  replevin,  plead  non  tenuit  to  defendant'^s  avowry  ynder 
the  lease  which  plaintiff  accepted  from  him  in  1813.  (a) 

But  where  a  copyholder  has  been  admitted  to  a  tenement  and 
done  fealty  to  the  lord  of  a  manor,  he  is  estopped  in  an  action  by 
the  lord  for  a  forfeiture  from  shewing  that  the  legal  estate  was  not  ; 
in  the  lord  at  the  time  of  admittance.  (6) 

Non  demisit ;  nothing  in  arrear ;  nothing  in  arrcar  for  part  of 
the  rent  and  tender  of  the  residue ;  are  good  pleas  to  an  avowry 
for  rent,  (c) 

Plea  in  bar,  "  that  long  before  the  said  time  when,  &c.  to  wit, 
on,  &c.  at,  &c.  defendant  demised  the  locus  in  quo  to  plaintiff,^ 
and  replication  ^^  that  long  before  the  said  time,  when,  &c.  to  wit, 
OD,  &c.  at,  &c.  defendant  did  not  demise  modo  et  forma  ^  on  de- 
murrer, that  the  replication  contained  an  immaterial  traverse  and 
negative  pregnant ;  the  Court  held  that  the  words  "  before  the 
said  time,  when,**^  &c.  were  the  material  part  of  the  traverse ;  and 
proof  of  a  demise  at  any  time  before  the  distress  would  maintain 
the  plea;  and  that  the  day  and  place  subsequently  mentioned, 
were  immaterial,  and  that  consequently  the  replication  was  suf- 
ficient, {d) 

To  a  declaration  of  replevin,  for  taking  the  plaintiff^s  goods,  the 
defendants  avowed,  that  one  T.  P.,  for  two  years  next  before  and 
ending  on  the  6th  of  April,  1819,  and  from  thence  until,  &c.  was 
tenant  to  them,  by  virtue  of  a  demise  to  him  made,  at  the  yearly 
rent  of  298/.,  payable  half-yearly,  and  that  one  yearns  rent  being 
due  from  him  to  them,  on  the  day  aforesaid,  they  well  avowed  the 
taking,  &c. — Plea  in  bar,  that  one  W,  P.,  before  the  making  the 
demise  in  the  avowry  mentioned,  and  before  the  defendants  had 
anything  in  the  premises,  to  wit,  on  the  6th  of  April,  1815,  was 
seised  thereof,  in  fee,  and  being  so  seised,  demised  the  same  to  the 
plaintiff,  to  hold  to  him  for  one  year,  and  so  from  year  to  year,  so 
long  as  they  should  respectively  please,  at  the  yearly  rent  of  20/. 

(a)  Neave  v.  Moss,  1  Bing.  360.  (c)  Bac.  Abr.  tit.  Rep.  S.C.(K.) 

(6)  Doe  d.  Nepean  V.  Budden,  5  Barn.         (rf)  Cuff  v.  Coster,  2  Chit.  Rep.  296.    1 
U  Aid.  e'ie.    1  Dowl.  &  Ryl.  243.  S.  C.    Dowl.  &  Ryl.  42.  S.  C. 
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That  W.  P.  t*«««g  Kt  aeind,  the  phontiff  aHeiwl  niMJfr  Ae  4i 
nude  to  htm,  and  lo  reniaiiied  until  the  moA  time  wfacD,  fcc  ' 
IT.  P.,  being  entitled  to  the  reremoii,  on  the  d 


e  to  the  iduntil^  <m  the  lit  of  December,  \Si&,  d 
premiBes  to  T.P.tot  ibnrteen  yean>  at  the  yeariy  emit  of  ! 
payable  half-jeulT-  That  after  "*"^"*f  that  *!—"»—,  w^  di 
die  eootinuance  td  the  plaintiffs,  W.  P.  eaavvjed  die  ptcnui 
dw  difendants  in  fee,  and  th^  thej  iml  iwulmig  therein  at  ^tt 
of  making  the  dlatreaa,  except  by  Tirtue  of  that  eoOTcjano^ 
Mibject  to  the  jKcnout  demise  to  the  plaintiff'.  That  7.  P. 
not  coteT'  under  the  demise  to  him,  but  that  the  plmntiff  wi 
poasemon  by  virtue  of  that  made  to  him,  and  hdd  dw  i 
cf  defeodaots,  as  assigneea  of  W.  P.,  and  paid  diem  the  jead^ 
of  90kt  so  rewrved  under  that  demise,  whidi  mi  atill  aobrii 
and  undeternuDed.  That  none  of  that  rent  was  in  aneer  fimm 
iJaTntiff*,  hut  that  all  arrears  th»eof  were  paid  at  the  timeol 
diitw,  and  that  the  defendants  took  the  plaJntifTa  goods  of  1 
own  wrong: — Without  this,  that  T.  P^  during  die  iriwle  at 
part  ctf  the  time  in  which  the  rent  in  the  avowiy  was  allied  t 
in  arrear,  held  as  tenant  to  the  plaintiff',  otherwise  than  at  in 
plea  was  allied. — Replication  that  T.  P.,  during  the  whtde  of 
time  in  which  the  rent  in  the  avowiy  was  idleged  to  be  in  an 
held  as  tenant  to  the  defendantB,  as  they  had  in  their  avo 
alleged. — Special  demurrer  thereto,  assigning  for  causes,  that 
defendants  had  not  traversed  the  making  of  the  demise  by  W 
to  the  plaintiff',  or  the  continuance  thereof,  or  that  the  plain 
whra  the  arrears  of  rent  for  which  the  distrem  was  made,  held 
premises  by  virtue  of  that  demise : — That  it  was  not  alleged,  i 
such  demise  had  ceased,  nor  was  it  shewn  that  any  of  the  : 
reserved  undo*  it  remained  unpaid,  and  that  the  defendants 
not  taken  issue  on  the  traverse  offered  by  the  plea  in  bar, 
sufficiently  denied,  ctmfessed,  or  avoided  the  matters  therein 
leged ;  that  no  proper  issue  was  taken  by  the  replication ; 
that  it  attempted  to  put  in  issue  a  fact  immaterial,  and  not  issui 
with  relation  to  the  matters  in  the  said  plea.  The  Court  o 
ruled  the  demurrer,  an  the  replication  put  the  material  poin 
issue  between  the  parties,  viz.  whether  T.  P.  held  under  the 
fendants,  an  stated    by  them  in  their  avowry,  and   as    the  f 
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all^^  in  the  plea  in  bar,  previous  to  the  traverse,  were  matter  of 
inducement  only,  (a) 

In  an  avowry  founded  on  a  distress  for  rent,  the  defendant 
averred,  that  the  plaintiff  held  certain  strata  or  veins  of  iron-stone 
under  a  lease,  which  contained  a  proviso,  that  ^^  if  the  stone  should 
not  be  wholly  gotten  or  wrought  out  within  the  term  of  eight 
years,  from  the  commencement  of  the  demise,  the  rent  in  respect 
of  such  as  should  then  remain  ungotten,  should  be  paid  to  the 
lessor.*"  On  the  production  of  the  lease,  the  proviso  contained  the 
additional  words  ^^  if  the  same  should  be  found  to  be  gettable :  "^ — 
held,  that  this  was  a  fatal  variance,  and  that  the  plaintiff  was 
entitled  to  recover  on  non  eatfactu/m ;  and  it  seems,  that  he  would 
only  be  liable  to  pay  for  such  stone  as  could  be  gotten,  and  not  for 
that  which  was  not  gettable.  (b) 

Where  to  an  avowry  for  rent  due  upon  a  qtiarterly  holding,  the 
plaintiff  does  not  deny  the  tenure,  but  pleads  rieft  in  arrierej  he 
cannot  shew  that  the  holding  is  half  yearly^  and  that  therefore  no 
rent  had  accrued,  though  one  of  the  quarters  had  elapsed,  (e) 

A  tender  and  refusal  may  be  pleaded  to  an  avowry,  without 
bringing  the  money  into  Court ;  because,  if  the  distress  were  not 
rightfully  taken,  the  defendant  must  answer  the  plaintiff  his 
damages,  (d) 

Attending  on  the  land  to  pay  the  rent  will  not  destroy  the  right 
to  clistrain,  unless  a  tender  of  payment  be  actually  made,  (e) 

A  plea  of  tender  of  half  a  yeaFs  rent  simply  is  not  supported  by 
evidence  of  a  tender  of  the  half  year's  rent,  requiring  the  lessor  to 
get  change,  and  pay  back  the  property  tax.  (/) 

When  a  tender  is  pleaded,  and  a  subsequent  demand  and  refusal 
replied,  the  demand  must  be  made  by,  and  the  refusal  to  the 
defendant ;  if  made  to  one  sent  or  authorized  by  him,  the  evidence 
does  not  support  the  issue,  {g) 

After  an  avowry  for  rent  arrcar  the  plaintiff  may  pay  into  Court 
the  rent  for  which  the  defendant  avows,  because  the  demand  is 
certain :  but  not  where  the  damages  are  unliquidated.  (Ji) 

(a)  Upton  ▼.  Curtis,  6  Moore,  ^01.  (/)  Robinson  v.  Cook,  6  Taunt.  336.  and 

(6)  Adam  ▼.  Duncalfe,  5  Moore,  475.  see   Betterbee   v.  Davis,    3  Campb.  70. 

(<?)  Hill  V.  Wright,  2  Esp.  Rep.  669.  Tinckler  v.  Prentice,  4  Taunt.  549. 
(rf)  Bull.  N.  r.  60.  {g)  Pimm  v.  Grevill,  6  Esp.  Rep.  95. 

(^f)  Home  V.  Lewin,  1  Ld.  Raym.  69.         {h)  V«ruon  v.  Wynne,  1  H.  fll.  121. 
BuH.  Ni.  Ph.  60. 
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That  the  tmtwmt  afterwards  used  or  lold  the  cattle  or  g 
distniaed,  may  also  be  pleaded,  (a) 

So,  to  an  avowry  for  rent,  the  tenant  may  plead  paymeot 
ground-rent  to  the  original  landlord,  which  he  paid  to  pn 
himff^f  from  a  distresi ;  for  it  ii  a  payment  ttf  to  much  tc 
.immediate  landlord.  (6) 

A  payment  of  ground  rent  by  the  occupier,  in  defiuiU  vi 
meme  toiant,  is  not  the  less  a  compulsory  payment,  becsiw 
ground  landlord  on  demanding  it  allows  the  occupier  -tiin 

p»y- 

Grammg  rent  may  be  discharged  by  such  paynunt,  aa  we 
rent  actually  du& 

Where  growing  rmt  has  been  reduced  by  payment  of  land 
&C.  if  the  landlord  distrains  for  the  whole  sum  rewrred,  the  tc 
may  properly  sue  in  case,  (c) 

If  a  stranger  receave  rent  due  to  the  testator  in  Bis  lifetime, 
afterwards,  I7  desire  of  the  tenant  in  possessicMi,  pays  the  dei 
of  ground  rent,  due  at  the  same  time,  for  the  same  premise 
may  deduct  such  payment  in  an  action  by  the  executor  f« 
leots  received.  But  not  a  payment  of  ground  tent  arising 
die  death  of  the  testator,  (d) 

But  the  plaintiff  cannot  plead  a  set-off;  because  this  acti 
founded  in  a  tort,  and  the  stat.  it  G.  Z.  does  not  extend  to 
actions ;  betides,  a  set-off  supposes  a  different  demand  arising 
different  right,  (e)  Neither  can  a  mutual  demand  be  giv4 
evidence,  where  the  defendant  justifieB  under  a  distress. — Yet 
said,  that  he  may  plead  a  mutual  debt  of  more  than  tbe  reo 
way  of  special  plea  to  the  avowry.  (/)  At  all  events,  pay 
may  be  pleaded.  Therefore  where  to  an  avowry  for  rmt, 
tenant  pleaded  payment  of  a  ground  rent  to  the  original  1 
lord,  (6)  or  of  an  annuity  charged  on  the  premises,  it  was  ht 
good. 

An  allegation  of  payment  of  land  tax  and  paving  rates  du 


{«)  Com.  Dig.Dtuite.  (K.19.)  BuU,  N.  P.  IBI.S.C.  LoycockT.Ti 

(b)  Sapifordv.Fletcbei,  4  T.R.  511-14.  «  Chit.   Itep.  A31. -,  and  se«  4  Dn 

(i)  Cirtar  v.  Carter,  5  Uing,  40T.  Kuit,  513.  (b.)S.  C.  cited. 

(J)  Wilkin«oa  V.  Cswood,  3  Anntr.  906.  (J)  Abaolon  v.  Knight,  Bamei,  4 
it)  Abuiliin  V.  Kuigtit,    Bainea,   iaO. 
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any  period  preceding  the  current  year,  is  no  plea  in  bar  to  an 
avowry  for  rent  arrear.  (a) 

If  the  land  tax  and  paving  rates  be  not  deducted  (as  they  ought 
to  be)  from  the  rent  of  the  current  year,  they  cannot  be  deducted 
or  the  amount  of  them  be  recovered  back,  from  the  landlord  in  any 
subsequent  year,  (a) 

A  plea  in  bar  in  replevin  stated,  that  divers  sums  of  money, 
amounting  to  a  certain  sum,  had  been  from  time  to  time  duly 
assessed  and  rated  upon  the  premises  for  land  tax,  and  from  time 
to  time  paid  by  the  plaintiff;  wherefore  he  deducted  the  said  sum, 
being  the  amount  of  the  tax  which  defendant,  as  landlord,  was 
liable  to  bear  in  respect  of  the  rent  Held  that  this  plea  was  bad, 
for  not  stating  the  specific  periods  for  which  the  respective  sums 
were  assessed  or  paid,  and  in  not  stating  that  the  payment  was 
made  after  the  rent  distrained  for  had  accrued,  or  was  accruing,  (b) 

A.  succeeded  B,  as  tenant  of  certain  premises  at  Michaehnaa^  a 
quarterns  rent  being  then  due,  and  received  from  B.  a  receipt  for  a 
yearns  property  tax  also  due  at  Michaelmas:  at  Christmas  the 
landlord  distrained  for  half  a  yearns  rent :  it  was  held  that  A.  was 
entitled  to  set  off  the  amount  of  the  yearns  property  tax,  and  might 
plead  it  as  a  payment  made  by  himself,  (e) 

In  an  avowry  for  non-pa}rment  of  rent,  a  plea  in  a  bar  is  de  injtmd 
sua  fyropria  absq,  hoc^  quod  prced.  R.  cepitj  <$*c.  Non  cepit  is  a 
good  traverse,  but  he  should  pursue  his  title,  and  de  injurid  sua 
propria  is  enough,  (d) 

In  replevin,  plea  of  a  former  distress  for  the  same  rent,  without 
jnd<^i"g  that  the  rent  was  satisfied,  is  bad.  (e) 

After  issue  joined  upon  a  plea  in  bar  to  an  avowry,  the  Court 
will  not  sufiPer  the  plea  to  be  withdrawn  and  the  avowry  confessed, 
without  consent,  for  the  avowant  will  lose  his  costs.  (/) 

The  rights  between  party  and  party  are  paramount  to  the  rights 
between  one  of  the  parties  and  his  attorney :  therefore  where  one 


{a)  Andrew  v.  Hancock,  1  Brod.&  Bing.  2  Marsh,  371.  S.  C. 
37.    5  Moore,  278.  S.  C. ;  and  see  Denby        (d)  Com.  Dig.  ut  ante.  (3  K.  16.) 
▼.  Moore,  1  Bam.  and  Aid.  123,  Spragg  v.        (e)  Hudd  v.  Ravenor,  2  B.  and  B.  66i, 

Hammond,  2  Bred,  and  Bing.  59.  4  Moore,  5  Moore,  542.  S.  C.   Lingham  v.  Warren, 

4:)1.  S.  C.  1  Brod.  and  Bing.  36.   4  Moore,  409.  S.  C. 

(6)  Stubbs  V.  Parsons,  3  B.and  A.  516.  Lear  ▼.  Edmonds,  1  Bam.  and  Aid.  157. 

(r)  ClenneU   v..  Read,    7   TauiK.  50.        (y)  Com.  Dig.  ut  ante.  (3  K. 20.) 
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party  owing  rent,  had  obtained  a  verdict  on  a  Tsriance,  and 
become  insolvent,  the  Court  permitted  the  avowant  to  amend 
to  pay  the  costs  of  the  former  trial  into  Court,  as  a  ftind  for  ] 
ment  of  his  rent  in  dentation  of  the  plaintiff's  attorney's  lien.  ( 

As  to  what  shall  be  a  departure,  replevin  was  for  taking 
plaintiff's  goods  and  chattels,  to  wit,  a  lime>kiln,  avowry  for  i 
plea  in  bar,  that  the  lime-kiln  was  affixed  to  the  freehold: 
Court  held  the  plea  in  bar  bad,  because  it  was  a  departure  i 
the  declaration,  which  had  treated  the  lime-kiln  as  a  chattel,  (h 

In  an  avowry  for  a  distress  for  rent,  the  avowant  was  to  ab« 
seisin,  and  such  seisin  by  the  staL  32  H.  8.  c.  2.  must  be  alh 
within  fifty  years  before  the  making  of  the  avowry  or  connusai 
and  though  by  stat.  SI  H.  8.  c.  19-  the  lord  need  not  avow  upm 
person  in  certain,  yet  he  must  allege  seisin  by  the  hands  of  t 
tenant  in  certain,  within  fifty  years. — Where  the  commencemei 
the  rent  appears,  seisin  is  not  material. 

The  Stat.  32  H.  8.  c.  S.  which  limits  an  avowry  or  ccnmuai 
for  rent,  suit,  or  service,  to  a  possession  of  fifty  years  next  be 
making  the  avowry,  &c.  does  not  extend  to  a  new  rent  cre^ec 
Act  of  Parliament. 

In  replevin  by  an  under-tenant  against  a  landlord  who,  tow 
discharging  the  rent  due  from  his  tenant,  distrained,  as  bailif 
his  tenant  for  the  amount  of  rent  due  from  the  under-tenant  tc 
tenant :  it  was  held,  that  the  tenant  was  not  a  competent  witnei 
prove  the  amount  of  the  rent  due  from  the  under-tenant,  (c) 

Declaration  in  replevin  for  taking  the  growing  com  of  the  p] 
tiff.  Avowry,  that  plaintiff  and  one  J.  B.  held  the  locus  in  qu 
tenant,  to  the  defendant,  at  a  money-rent,  and  because  it  wi 
arrear,  defendant  took  the  com  as  a  distress.  Plea  in  bar,  den; 
the  tenancy  modo  et  forma,  and  issue  joined  thereon.  At  the 
some  evidence  was  given  by  the  defendant,  that  the  plaintiff 
J.  B.  were  in  possession  of  the  premises  in  question ;  that  a  ] 
had  l>con  executed  to  them  by  the  defendant's  ancestor,  w 
plaintiff  and  J.  B.  had  [laid  for,  but  which  they  refusi'd  to  ox« 
It  was  not  proved  that  J.  B.  was  so  connected  with  the  plaintil 
to  the  premises  in  question  as  to  be  jointly  liable  for  the  rent ; 

<n)  llrown  v.Sayro.  ITauiii.  ;W0.;  and  ('-)  NiM-l  v.  Sniilh. -»  T.  H.  M:^. 
n.'c  Lupins  I,  Hldlor,  3  Moot*,  <>j,  (••)  l'|ilou  v.  Cullm,  1  IJuig.  ■-'il). 
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was  it  shewn  that  the  corn  was  the  joint  property  of  the  plainti£P 
and  J.  B.  The  plaintiffs  gave  evidence  to  shew  that  the  holding 
was  under  an  agreement  for  a  com  rent,  and  in  support  of  that  he 
tendered «/.  B.  as  witness,  but  he  was  rejected  without  being  ex- 
amined on  the  voire  dire  as  to  his  liability  to  the  rent  or  not.  It 
was  held,  that  J,  B.  was  not  an  incompetent  witness  until  that  fact 
was  established,  and  therefore,  that  he  was  improperly  rejected,  (a) 

Of  Avowry^  Sfcfor  Cattle  damage-feasant — Respecting  avowry 
or  conniisance  for  damage-feasant,  if  the  defendant  avow,  or  make 
connusance  for  damage-feasant,  he  must  shew  that  the  place  where, 
&c.  is  his  freehold,  or  the  freehold  of  B.  under  whom  he  makes 
connusance :  and  if  he  say  that  he  himself  or  B.  was  seised,  he 
must  say  of  what  estate  in  fee,  tail,  or  for  life. 

So,  the  bailiff  who  distrains  for  damage-feasant  in  right  of  a  de- 
visee, must  set  forth  what  estate  the  devisor  had  ;  it  is  not  sufficient 
to  say  in  general,  that  he  was  seised. — The  stat.  11  G.  2.  applies 
Ofnly  to  avowries  for  rent  arrear.  (6) 

Tct  justify  the  taking  of  cattle  damage-feasant  it  is  necessary 
and  sufficient  that  the  distrainor  should  have  entered  the  locus  in 
guOf  whilst  the  cattle  were  in  it.  (c) 

In  replevin  the  title  was  by  a  lease  made  by  a  parson,  and  the 
avowry  was  that  A.  was  seised  of  the  rectory  of  H.  and  made  the 
lease  without  shewing  that  he  was  parson :  and  by  the  Court,  that 
would  have  been  a  good  exception,  had  it  not  been  said  in  the 
avowry,  that  he  was  seised  injure  ecclesi^e^  which  supplies  all.  (6) 

The  general  rule  indeed  in  pleading  is,  that  where  a  title  is  made 
under  a  particular  estate,  the  commencement  of  that  estate  must  be 
shewn,  but  that  an  estate  in  fee  may  be  alleged  generally.  (6) 

A  plaintiff  in  replevin,  whose  claim  was  founded  on  a  custom  to 
demise  without  deed,  right  of  common  appurtenant,  pleaded  gene- 
rally a  custom  to  demise  the  right  of  common,  and  a  demise  ac- 
cording to  the  custom:  it  was  held,  on  general  demurrer,  that 
supposing  such  a  custom  good,  the  plea  was  ill  on  the  face  of  it ; 
for  alleging  a  demise  of  a  thing  in  grant  without  a  profert  of  the 
deed  of  grant,  or  without  alleging  in  lieu  thereof  a  custom  to 
demise  without  deed,  (c?) 

(o>  Bunter  ▼.  Warre,  1  Barn,  and  Cress.         (c)  Clement  v.  Miller,  3  Esp.  Ref.  9S. 
6«1>.   3  Dowl.  and  Ryl.  106.  S.  C.  {H)  Lathburj  v.  Arnold,  1  Bing.  417. 

(A)  Bac.  Abr.  tit.  Repltvin.  (F.) 
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In  an  avowry  the  iasue  was,  whether  the  place  where,  &c 
the  freehold  of  the  avowant  or  not,  and  it  was  found  by  the  vei 
that  it  was  the  freehold  of  the  avowanfa  wife.  Et  per  Cur, — 
found  against  the  avowant,  for  when  he  saith  hia  fi'eehold,  it 
be  intended  his  sole  freehold,  and  in  his  own  right,  (a) 

Though  the  cattle  of  a  stranger  cannot  be  distrained  unless 
were  levant  and  couchant,  yet  it  must  come  oa  the  oUier  dc 
shew  that  they  were  not  so.  (a) 

Avowry  that  the  defendant  demised  the  close  in  which, 
(amongst  others)  to  J.  B.,  and  because  the  cattle  were  ther 
distrained  them  for  rent  arrear,  plea  in  bar,  that  the  cattle 
not  levant  and  couchant  upon  the  close  in  which,  &c.  Heli 
demurrer,  that  the  plea  was  bad ;  first,  for  not  shewing  bon 
cattle  came  upon  the  land ;  secondly,  for  not  stating  that 
were  not  levant  and  couchant  upon  any  part  of  the  lands 
mised.  (b) 

In  replevin  for  bona,  catalla,  et  averia,  a  connusance  ol 
whole  and  a  justification  for  part  is  bad ;  for  if  a  distress  be  a 
and  it  be  wrong  in  part,  it  is  bad  for  the  whole,  (a) 

If  a  man  take  a  distress  for  a  thing  for  which  he  had  good  ( 
of  distress,  but  had  good  cause  of  distress  for  another  thing, 
replevin  be  brought  and  he  come  into  Court,  he  may  avov 
which  he  pleases,  (a) 

To  an  avowry  that  the  freehold  was  in  the  defendant  or  the  [ 
under  whom  he  makes  connusance,  the  plaintifi^  may  say  in 
that  it  is  his  freehold ;  or  the  freehold  of  A.,  and  by  licenc 
puts  his  cattle  there ;  or,  a  special  title  by  devise,  fine, 
mise,  &c.  (c) 

So,  the  plaintiff  may  plead  in  bar  to  an  avowry,  de  son  tort, 
a  traverse  that  loctta  in  quo,  &c.  is  parcel  of  the  tenements  all 
to  be  held,  (d) 

Replevin  for  taking  his  cattle  in  the  road,  avowry  for  dan 
feasant  in  tlie  four  acres,  so  took  them  tl>ere  and  drove  them  i 
the  road  to  imj>ound  them ;  plea,  in  bar,  that  the  road  is  not  p 
of  the  four  acres ;  upon  demurrer,  the  avowry  was  held  well  em 


(a)  Bac.Abr.  tit.  Replevin.  (F.)  (r)  Com.  Dig.  (Ll.  ripailfr.(.'JK. 

(A)  .Ione»  V.  I'owell.S  ll.rn.  anil  fr.'^s.  (-0  ll.i.l.  (I  k.  I<i.) 

tlT.  n  l)oirl.  am)  Byl.  tlii.  S.  (  . 
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and  the  plea  ill ;  for  by  connecting  the  beginning  of  the  avowry 
and  connusance  with  the  latter  end  thereof,  it  appeared  to  be  one 
entire  transaction,  (a) 

So,  the  plaintiflF  may  plead  in  bar  "  tender  of  amends.*"  (6) 

If  the  defendant  plead  that  he  was  seised  of  three  acres  in  loco 
in  quoj  &c.  it  is  sufficient,  without  saying  how  many  acres  the  locus 
in  quoj  &c.  had. 

In  replevin  for  taking  three  steers,  the  defendant  made  cognizance 
as  bailiff  of  lord  of  a  manor,  that  the  locus  in  quo  was  a  common 
within  it,  and  that  the  jurors  at  a  court  leet  made  a  regulation  and 
bye  law,  that  no  person  should  keep  any  steer  on  the  common 
after  two  years  old,  under  the  penalty  of  paying  £0«.  a  head  for 
each  of  such  cattle ;  and  that  by  another  custom,  if  the  sum  di- 
rected to  be  paid  by  way  of  a  penalty,  for  a  breach  of  such  r^ula- 
tion,  was  refused,  a  distress  might  be  levied :  that  as  the  plaintiff's 
steers  being  more  than  two  years  old  were  depasturing  on  the 
common,  he  took  them  in  the  name  of  a  distress ;  and,  secondly, 
that  he  distrained  them  damage  feasant.  The  plaintiff  pleaded  in 
bar  to  the  second  cognizance  that  he  was  entitled  to  right  of  com- 
mon, as  being  seized  in  fee  of  a  messuage,  and  that  he  turned  the 
steers  in  question,  being  less  than  two  years  old,  to  wit  one  year 
old,  on  the  common  to  depasture.  To  this  the  defendant  replied, 
that  they  were  not  less  than  two  years  old :  the  Court  held  that 
the  first  cognizance  was  bad,  as  it  did  not  state  that  the  distress 
was  taken  for  the  penalty,  or  that  the  plaintiff  refused  to  pay  the 
same ;  and  also  that  the  plea  in  bar  to  the  second  cognizance  was 
bad,  as  it  did  not  state  that  the  steers  were  less  than  two  years  old 
when  they  were  distrained ;  and  that  although  the  defendant  had 
tendered  an  immaterial  issue  in  his  replication  to  that  plea,  still,  as 
the  jury  had  found  a  verdict  on  it  for  him,  it  could  not  be 
disturbed,  (c) 

By  Stat.  21  H,  8.  c.  19*  all  plaintiffs  and  defendants  shall  have 
like  pleas  and  like  aid  priers  in  all  such  avowries,  connusances,  and 
justifications,  (pleas  of  disclaimer  only  excepted,)  as  they  might 
have  had  before  the  Act. 


(a)  Mettravers  V.  Fosset,  3  Wils.  29.=).         (b)  Com.  Di^.utaiite.(3  K.  32.) 
Ab^rcromby  v.  Parkliurst,  2  Uos.  and  Pul.         (r)  Clears  v.  Stevens,   2    Moore,  46 1. 
48n.  irniunt.  413.  S.C:. 
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Staying  Proceedings,  &c. — The  Court  will  not  stay  proceedii 
an  action  of  replevin  where  the  defendant  avows  for  rent,  u 
upon  payment  of  the  rent  in  arrear,  together  with  all  costs ;  tb 
the  arrears  were  tendered  before  replevin  brought,  v^th  costs  i 
that  time,  (a) 

And  the  proceedings  cannot  be  stayed,  where  the  avowry  i 
damage  feasant ;  (6)  because  the  Court  in  such  case  have  no 
to  guide  them  in  ascertaining  the  damages. 

Were  the  defendant  in  replevin  made  cognizance  as  bailiff  o: 
lord  of  a  manor,  under  a  distress  on  the  plaintiff  as  constable 
township,  for  palfrey  rent,  the  Court  of  Common  Pleas  woulc 
stay  the  proceedings  upon  payment  of  costs,  on  the  applio 
of  the  defendant,  (c) 

But  in  a  subsequent  case,  where  cognizance  was  made  b^ 
defendants,  as  bailiffs  of  the  commissioners  appointed  by  ai 
closure  act,  under  a  warrant  of  distress,  for  non-payment  of  se^ 
sums  of  money  ordered  by  the  commissioners  to  be  paid  bj 
plaintiff  by  virtue  of  the  said  act,  the  proceedings  in  replevin 
stayed  by  the  Court  of  King's  Bench,  on  payment  of  the  < 
of  the  action  and  distress  and  replevying  the  goods,  and  delivc 
up  the  replevin  bond  to  be  cancelled,  there  being  no  sp 
damage,  (d) 

Where  the  plaintiff  brought  replevin  for  goods,  levied  und 
warrant  of  distress,  for  an  assessment  made  by  a  special  sess 
under  the  highway  act,  13  C  3.  c.  78.  s,  47.  on  the  ground  of 
premises  for  which  he  was  assessed  being  situated  without 
township,  which  was  liable  to  repair  the  road,  the  Court  of  Com 
Pleas  refused  to  set  aside  the  proceedings,  (e) 

Where  an  avowant  in  replevin  carried  down  the  issue  to 
without  adding  the  similiter  to  the  plea  in  bar,  the  Court  set  a 
the  verdict  for  irregularity,  but  without  costs.  (/) 

In  replevin,  wherein  the  defendant  is  considered  as  an  actor, 
issue  may  be  made  up  and  entered  by  the  defendant  as  well  a^ 


(a)  2  Salk.  597.    Vernon  v.  Wynne,  1         (</)  Banks  v.  Brand,  3  Maule   and 

II.Bl.  21.    Hopkins  V.  Sprole,  1  Bos.  and  oi?.i. 
Pul.  :582.  (^)  2  New  Rep.  C.  P.  :»«>9. 

(/»)  Anon.  8  Mod.  .'>79.  (./ )  Ciriffitli  v.  Crockford.  6  Moore. 

(r)  Ilodpkinson  v.  Snibson.  .S  Bos.  and  Brod  and  Bini;:.  1- '*^.  ('• 
Pul.  oO.>. 
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plaintiff,  (a)  And  either  of  the  parties  may  take  down  the  record  to 
trial;  for  which  reason  there  can  be  no  judgment,  as  in  case  of 
nonsuit  in  replevin ;  (h)  and  if  the  defendant  give  notice  of  trial 
and  do  not  proceed,  the  Court  will  give  costs  against  him.  (c)  But 
though  an  avowant  be  an  actor,  he  cannot  have  a  rule  to  discon- 
tinue ;  for  it  is  the  plaintifTs  suit  notwithstanding,  (d) 

The  party  under  whom  defendant  makes  cognizance  in  replevin 
may  be  called  at  the  trial ;  his  declarations  therefore  cannot  be 
given  in  evidence  to  disprove  the  tenancy,  (c)  So  the  wife  of  such 
party.  (/) 

But  where  the  defendant  made  cognizance  under  the  party 
beneficially  interested,  and  also  under  the  person  who  had  the  legal 
estate ;  it  was  held  that  the  trustee  could  not  be  called  to  support 
the  title,  {g) 


Section  III.     Of  the   Verdict,  Judgment,  and  Costs  in 
Replevin,  in  Cases  not  within  the  Statute  17  Car.  2. 

On  the  execution  of  the  writ  of  replevin  by  the  sheriff,  the  beasts 
distrained  are  actually  returned  to  the  plainti£P,  so  that  he  hath  the 
possession  and  use  of  the  cattle  pending  the  suit ;  consequently  if 
the  plainti£Pin  replevin  have  judgment,  it  can  only  be  for  damages. 
But  the  judgment  for  the  defendant  at  common  law,  is  to  have  a 
return  of  the  goods.  (A) 

At  common  law  (even  before  the  statute  of  Gloucester)  the 
plaintiflP  could  recover  damages,  and  by  that  statute  his  costs,  (i) 

Where  a  defendant  in  replevin  removes  proceedings  by  recordari 
facias  lo^uelam,  from  a  County  Court  into  one  of  the  superior 
Courts,  and  signs  judgment  of  non  pros,  in  default  of  the  plaintifTs 
appearing,  he  is,  we  have  seen,  (k)  entitled  to  costs.  And  by  the 
t  Hen,  8.'c.  4.  s,  3.  and  21  Hen,  8.  c.  19.  s.  3.  the  defendant  in  re- 


(a)  «  Tidd's  Pr.  734.  Str.805.  {g)  Golding  v.  Nias,  5  Eip.  Rep.  «9«. 

(6)  «  Tidd's  Pr.  762.  (h )  Tidd's  Append,  c.  xlv.  s.  55. 

(c)  «  Sell.  Pr.  253.  (i)  2  Tidd's  Pr.  931. 

(cf)  Long,  y  Buckeridge,  1  Sir,  112.  (k)  Davies  v.  James,  1  Dumf.  &  Elast, 

(«)  Hart  V.  Horn,  2  Camp.  92.  371. 

(j)  Johnson  v.  Mason,  1  Esp.  Rep. 89. 
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plevin  or  second  deliverance,  nuking  avowry,  o^nizance,  or 
fication  for  rents,  customs,  services,  or  iot  damage-featant,\Bia 
to  costs,  if  the  avowry,  cognizance,  or  justification  be  foun 
him,  or  the  plaintiff  be  nonsuit  or  otherwise  barred. 

These  statutes  extend  to  avowries,  &c.  mode  by  an  execute 
or  for  an  estray,  and  as  it  should  seem  to  an  amercement  by  a  • 
leet;  (&)  but  not  to  pleas  of  prUel  eu  outer  lieu,  upon  which 
writ  is  abated,  (c)  or  to  pleas  of  property  in  the  thing 
trained,  (d) 

Neither  the  SI  Hen.  8.  c.  19-  nor  the  43  Eliz.  (if  the  defeii 
avow  as  overseer  for  a  distress  for  a  poor-rate,)  tie  the  inquii 
up  to  the  same  jury  as  are  returned  or  impannelled,  as  the  17 
9,  c.  7.  does,  (e)  If,  therefore,  there  is  a  verdict  for  the  pl« 
the  jury  usually  assess  the  damages ;  {f)  or  the  jury,  after  vei 
may  be  dismissed,  and  damages  assessed  by  the  justices,  with 
defendant's  consent,  (g)  Or,  if  the  jury  do  not  assess  the  dam 
and  th^  goods,  fifc.  be  detained,  the  plaintiff  may  make  a  sugge 
thereof  upon  the  roll,  whereupon  a  writ  shall  go  to  inquire  oi 
value  of  the  cattle,  &c.,  and  damages,  upon  which  the  plaintiff 
have  judgment  for  both.  (A) 

If  there  be  judgment  for  the  plaintiff  upon  a  relictd  verificat 
COffnuvit  aclUmem,  nil  dicit,  Sj-c.  or  for  want  of  a  replication  U 
plea  in  bar  to  the  avowry,  or  upon  a  demurrer,  a  writ  of  inqui: 
damages  shall  be  awarded-  (i) 

But  if  there  be  judgment  for  the  plaintiff,  quod  adhuc  det 
by  default  after  appearance,  there  shall  be  a  special  writ  of  inc 
for  the  value  of  the  goods  or  cattle  and  damages. — But  ¥ 
the  taking  was  lawful,  the  damage  shall  be  only  for  the  detai 
as  where  goods  are  taken  damage-feasant,  and  detained 
amends  tendered. 

If  the  plaintiff  let  judgment  go  by  defaidt,  or  become  nonsuit 
defendant  is  entitled  to  his  judgment  pro  retomo,  and  to  a  wi 
inquiry,  to  assess  his  damages  and  costs. 


(a)  Cro.  Elii. 

,"^30. 

(f)  SBlk.  95. 

((,)  Cro.  Jac. 

5L'0.  but  spe  Cro,  Elii. 

(f)  aSaund.aiS. 

■m.  and  contra. 

(jf)  SSell.Pr.  !(7a. 

If)  riH.Rep. 

l?2.2U.Rnvm.-ll.S.(:. 

(ft)  De«-..11  T.  Marshall.  3  WiU,  i 

(rf)  Hard.  l,s:t 

{,)  'JSell.  Proet.  m-a. 
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The  judgment  after  verdict  for  the  defendant  need  not  express 
the  return  to  be  irreplevisable,  because  now  it  necessarily  must  be 
so,  since  the  statute  of  Weatm,  2.  Therefore  a  judgment  in  re- 
plevin, ^^that  the  defendants  have  a  return  of  the  cattle,  and 
recover  their  damages  and  costs  assessed  by  the  jury,^  &c.  is  good, 
either  as  a  judgment  at  common  law,  though  the  return  be  not  ad- 
judged irreplevisable,  or  as  a  judgment  under  stat.  21  H.  8.  c.  19. 
which  entitles  the  defendants  to  damages  and  costs ;  but  not  under 
Stat  17  C.  2.  (€j) 

If  the  defendant  upon  the  judgment  de  ret  hah,  sue  out  a  writ 
pro  ret  hob.  and  the  sheriff  cannot  find  the  cattle,  he  may  have  a 
capias  in  withernam  upon  the  return  of  the  eUmgata.  (6)  But  if 
the  defendant  have  judgment  for  a  return  irreplevisable,  if  the 
owner  of  the  cattle  or  goods  tender  all  that  is  due  on  the  judgment 
and  it  be  accepted,  he  shall  have  a  writ  of  delivery  for  the  goods ; 
so  if  he  tender  the  whole  upon  the  judgment  which  is  ascertained 
upon  the  avowry,  and  be  refused,  he  shall  have  detinue,  (c)  # 

In  avowry  for  damage-feasant,  defendant  had  a  verdict,  and 
adjudged  that  he  shall  have  a  ret  hab,  for  the  cattle,  and  a  ca.  aa. 
for  the  damages ;  but  if  the  party  tender  the  costs  and  damages, 
the  sheriff,  after  such  tender,  ought  not  to  e}cecute  the  ret  hab.  (e) 
But  if,  for  want  of  such  tender,  he  do  execute  the  ret  hob.  and 
afterwards  the  costs  and  damages  be  paid,  a  writ  si  constare  paterit 
lies  upon  suggesting  that  the  costs,  &c.  are  paid,  and  this  is  to  re- 
deliver the  distress,  and  is  called  "  a  writ  of  restitution.'"  (d) 

In  an  action  of  replevin  between  the  assignees  of  a  bankrupt 
(who  was  formerly  tenant  to  ^.)  and  the  bailiff  who  distrained,  one 
issue  was,  whether  the  assignees  were  tenants  to  ^. :  a  verdict 
against  the  assignees,  on  such  issue,  is  afterwards  conclusive 
as  to  the  tenancy  of  the  assignees  in  an  action  brought  by  A.  for 
rent  (e) 

Where  the  bailiff  of  an  executrix  made  cognizance  in  replevin 
for  arrears  of  rent  incurred  in  the  life-time  of  the  testator,  and  a 
verdict  was  found  for  the  defendant,  the  court  would  not  permit  the 
plaintiff  to  enter  up  judgment  nan  obstante  veredicto^  on  the  ground 


(a)  Gamon  v.  Jones,  4.  T.  R.  509. 
(ft)  S  Leon.  174. 
(c)  2  SelL  Pract.  273. 


{d)  Cro.  Car.  162.  3  Salk.54. 

(e)  Hancock  v.  Welsh,  1  Stark.  347. 
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tfaat  the  reCOTd  did  not  ■how  the  executrix  to  be  entitled  to  dis 
under  the  SSt  Hen.  8.  c.  87.  »■  1.  (a) 

Where  a  replevin  cause  being  referred  after  iMue  joJned  and  I 
jury  sworn,  the  arbitrator  found  one  iwue  for  ddendont, 
awarded  the  payment  of  rent  due  to  him,  but  ordered  no  vetdi 
judgment  to  be  entered ;  held,  that  the  defendant  waa  not  ent 
on  motion,  to  enter  up  judgment  in  the  action  for  the  rent  anfl 
of  the  action  taxed  for  him.  (6) 

Where  an  avowry  stated  that  defendant  held  the  premisei 
certain  yearly  rent,  to  wit  the  yearly  rent  of  TSJ.,  and  the  pb 
pleaded,  Ist,  Non  tmuii;  and  Sdly,  Rimu  in  arrire,  and  tbi 
jdea  was  found  for  the  fdaintiff ;  held,  that  the  second  plea  be 
thereby  immaterial,  and  that  the  proper  course  was  to  discliai| 
juiy  fhmi  finding  any  verdict  upon  it;  but  that  if  any  vodict 
entered  upon  it,  it  must  be  entered  for  die  plaintiff,  (c) 

The  avowant  or  defendant  in  replevin,  though  not  withh 
vwds^is  plainly  within  the  meaning  of  stat.  4  Afim.  c  1&  (d) 

And  accordingly,  where  there  are  several  avowries  or  pie 
bar  in  replevin,  and  some  of  the  issues  joined  thereon  are  fbun 
the  jdaintiS',  and  some  for  the  defendant,  the  party  for  whon 
issues  are  found,  which  entitle  him  to  judgment  on  the  whole  re 
■hall  have  the  general  costs  of  the  cause ;  but  the  other  party 
be  allowed  to  deduct  therefrom  the  costs  of  the  issues  fount 
him,  unless  the  judge  who  tried  the  cause  certify,  that  the  ] 
entitled  to  judgment  had  a  probable  cause  to  make  the  avowrii 
|dead  the  pleas  upon  which  such  iagues  were  joined,  (e) 

And  in  that  case  the  officer  of  the  court  in  taxing  the  costs^ 
allow  the  party  for  whom  the  issues  arc  found,  not  only  the  coi 
the  pleadings,  but  also  of  such  parts  of  the  briefs  and  expem 
witnesses  as  relate  to  the  trial  of  those  issues ;  {/)  and  he  wi] 
allow  the  other  party  the  costs  of  such  parts  of  the  pleadingt> 

(a)  Mutiny.  Button,  1  B.  &  B.  ST9.  S  and  nee  Bunea,  144, 146. 

Moore,  606.  S.  C.  Meritoo  v.  Uilbee,  S  (r)  Dmld  v.  Joddrell,  SDumf.S 

Tnunt.  159.  t  Moore.  48.  S.  C.  and   see  g.lS.  and  see  Cook  v.  Green,  5  Tsun 

Sumfordv.  Sioclaii,  t  fiing.  193.  1  Alanh.  1H.  S.  C. 

(ft)  Gnindjv.WilMn,  7TBunt.700.  (/)  Brook  v.  Willett.  8   11.  BIw 

(r)  Coueyv.Diggoaa,  3  Bsm.  ic  Aid.  \'ollnm  v.  SimpBon,  2  Bos.  &   Pul 

M6.  Cook  V.  Green,    5  Teuul.  594.    1  I 

(d)  8tonev,Foriiyth.Doug.709.iriiiaf«.  K34,S.C. 
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of  the  briefs  and  witnesses  as  are  not  applicable  to  the  points  on 
which  the  verdict  proceeds,  (a) 

On  the  other  hand,  if  the  judge  who  tried  the  cause  certify,  that 
the  party  entitled  to  judgment  had  a  probable  cause  for  making 
the  avowries,  or  pleading  the  pleas,  the  issues  on  which  are  found 
against  him,  the  officer  is  not  to  deduct  the  costs  of  those  issues.  (6) 

And,  in  the  Common  Pleas,  if  a  defendant  in  replevin,  after  trial 
imd  verdict  for  the  plaintiff,  obtain  judgment  non  obstante  veredictOy 
in  consequence  of  the  plaintifTs  pleas  in  bar  being  bad,  he  is  not 
entitled  to  any  costs  upon  the  pleadings  subsequent  to  the  pleas  in 
bar,  because  he  should  have  demurred  to  them,  (c) 

An  avowant  shall  pay  costs  on  the  special  avowries  found  against 
him;  and  shall  not  have  costs  on  the  affirmance  of  a  judgment  in* 
his  favour  on  a  writ  of  error,  (d) 

Where  a  defendant  in  replevin  avows  as  landlord  for  rent  in 
arrear,  and  obtains  a  verdict,  he  is  entitled  to  double  costs  although 
the  action  be  really  and  bona  fide  brought  to  try  the  title  /o  the 
land. 

The  true  mode  of  estimating  the  amount  of  double  costs  is,  first 
to  allow  the  defendant  the  single  costs,  including  the  expenses  of 
witnesses,  counseFs  fees,  &c. ;  and  then  to  allow  him  one  half  of  the 
amount  of  single  costs,  Mrithout  making  any  deduction  on  account 
of  counsels'  or  court  fees,  &c.  &c.  (e) 

The  certificate  of  probable  cause  is  not  required  to  be  made  in 
court,  at  the  trial  of  the  cause ;  (/)  and  where  the  judge  refuses  to 
gnnt  it,  the  court  have  not  a  discretionary  power  whether  they  will 
allow  the  plaintiff  any  costs  at  all ;  but  are  bound  by  the  statute  to 
allow  him  some  costs,  though  the  quantum  is  left  to  their  dis- 
cretion, (jf) 

An  avowant  in  replevin  for  rent  in  arrear,  for  whom  verdict  and 
judgment  are  given  below,  which  are  affirmed  on  a  writ  of  error,  is 
not  entitled  to  be  allowed  interest  on  the  sum  recovered,  by  force 
of  the  statute  3  Hen,  7.  c.  10.  which  is  confined  to  judgments  re^ 
covered  by  plaintiffs  below  and  affirmed  on  a  writ  of  error.  Neither 
is  such  defendant  in  error  entitled  to  his  costs  on  the  stat.  8  &  9 

(a)  Penson  v.  Lee,  3  Bos.  &  Pul.  335.  («)  Staniland   v.    Ludlam,    4    Barn.  & 

(6)  Dodd  V.  Joddrell,  2  Durnf.  &  Ea«t,  Cres.  889.  7  Dowl.  &  Ryl.  4«4. 

^Sr.  (/)  Barnes  141. 

(c)DaCosta  V.Clarke,  l>Ros.&:Pul.376.  Of)  1^    ^  *<>•     I^uhherloy    v.    Page,  2 

00  Stone  V.  Forsyth,  Douj,'.  709.  Durnf.  &  East,  394-5. 
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W.  8.  «.  11.  a,  2.  which  U  oonfined  to  judgmenti  fir  '<**™<Hi 
demurrer,  (a) 

To  m  dedaratioo  in  aeim  fadat  on  a  judgment  in  iqJcti 
mage*  £478  ISs.  4d:  the  defendut  pleaded  that  beftra  llw 
out  of  the  Bcin  faaat,  the  phuntiff  sued  out  a  jfari  fmetma 
manding  the  SheriiF  to  levy  £tT4  18*^  4d.  and  nUdi  wA 
ddivered  to  the  Sheriff,  whos  before  the  return  thereof  aciaec 
took  in  execution  goods  of  the  defendant  of  Ae  value  of  £87 
it  was  hehi,  that  nich  plea  was  bad,  ai  jt  did  not  atate  Ai 
Sieriffhadretumed  the  writ;  it  seems  alio  that  ■twh  plea  all 
no  answer  to  the  whole  of  the  declaratiaa,  as  the  sum  levie 
only  sufficient  to  BatiBfypBrt<tf  the  judgmait,andtbatit  wmI 
fim  bad  on  special  demurrer.  (6) 


0/  the  Non  Pros.,  Nonsuit,  VenSctf  and  JudgmeMf  a 
Stat.  17  Car,  2.  c.  7.  where  the  Distreu  ymforRoA 

If  the  cause  have  bera  removed  into  the  supajm  Court  b 
plaintiff,  and  after  the  defendant  has  appeared  he  do  not  decia 
proceed  therein ;  or  if  the  cause  have  been  removed  by  tb 
fendaot,  and  a  rule  having  been  served  aa  the  plaintiff,  he  d 
declare  or  proceed  therein ;  the  defendant  may  in  these  cases 
a  non  pros.,  enter  up  judgment  pro  retomo  kabatdo,  and,  iJ 
(Higpnal  distress  were  made  for  rent,  he  may  proceed  to  exec 
writ  of  inquiry  of  damages,  which  is  the  better  way  than  ta 
out  a  writ  pro  retomo  kabendo,  because  that  writ  may  be  st 
seded  by  the  plaintiff  suing  out  a  writ  of  second  deliverance,  ai 
been  seen  before. 

'When  the  plaintiff  in  replevin  does  not  appear,  the  defen 
cannot  take  a  verdict,  though  the  record  be  brought  down  Ir 
writ  of  Nisi  Prius,  but  a  nonsuit  must  be  entered,  (c) 

For  the  atat.  17  C.  S.  c.  7-  which  is  an  Act  for  the  more  gp 
tmd  effectual  proceeding  upon  distresses  and  avowries  for  rent, 
reciting  that  "  Forasmuch  as  the  ordinary  remedy  for  arrearag 


(«)  Cioldin 

'V.  NiM,  lOKiisf,  a. 

(.)   MUID    V 

Lovejoy, 

1  Ry.  &  M 

('•)  P^plnc 

V   UallicT-i.  -1  Moore.  10.1. 

iikI  It's  Symcs 

V,  Urhy. 

iC.&P. 
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rents  is  by  distress  upon  the  lands  chargeable  therewith ;  and  yet 
nevertheless,  by  reason  of  the  intricate  and  dilatory  proceedings 
upon  replevins,  that  remedy  is  become  ineflFectual :"  by  Sect.  2. 
enacts,  **  That  whensoever  any  plaintiff  in  replevin  shall  be  nonsuit 
before  issue  joined  in  any  suit  of  replevin  by  plaint  or  writ  law- 
fully returned,  removed,  or  depending  in  any  of  the  King'^s 
Courts  at  WestminsteTj  that  the  defendant  making  a  suggestion 
in  nature  of  an  avowry  or  cognizance  for  such  rent,  to  ascertain 
the  court  of  the  cause  of  distress,  the  court  upon  his  prayer  shall 
**  award  a  writ  to  the  sheriff  of  the  county  where  the  distress  was 
taken,  to  inquire,  by  the  oaths  of  twelve  good  and  lawful  men  of 
his  bailiwick,  touching  the  sum  in  arrear  at  the  time  of  such  dis- 
tress taken,  and  the  value  of  the  goods  or  cattle  distrained  :  and 
thereupon  notice  of  fifteen  days  shall  be  given  to  the  plaintiff  or 
his  attorney  in  court,  of  the  sitting  of  such  inquiry ;  and  there^ 
upon  the  sheriff  shall  inquire  of  the  truth  of  the  matters  con- 
'*  tained  in  such  writ  by  the  oaths  of  twelve  good  and  lawful  men  of 
his  county;  and  upon  the  return  of  such  inquisition,  the  de- 
fendant shall  have  judgment  to  recover  against  the  plaintiff  the 
arrearages  of  such  rent,  in  case  the  goods  or  cattle  distrained 
^^  shall  amount  unto  that  value ;  and  in  case  they  shall  not  amount 
**  to  that  value,  then  so  much  as  the  value  of  the  said  goods  and 
**  cattle  so  distrained  shall  amount  unto,  together  with  his  full  costs 
**  of  suit,  and  shall  have  execution  thereupon  by  Jieri  facias,  or 
•*  elegit,  or  otherwise,  as  the  law  shall  require :  and  in  case  such 
•*  plaintiff  shall  be  nonsuit  after  cognizance  or  avovrry  made,  and 
*•  issue  joined,  or  if  the  verdict  shall  be  given  against  such  plaintiff, 
**  then  the  j  urors  that  are  impannelled  or  returned  to  inquire  of 
**  such  issue,  shall,  at  the  prayer  of  the  defendant,  inquire  con- 
cerning the  sum  of  the  arrears,  and  the  value  of  the  goods  or 
cattle  distrained ;  and  thereupon  the  avowant,  or  he  that  makes 
cognizance,  shall  have  judgment  for  such  arrearages,  or  so  much 
**  thereof  as  the  goods  or  cattle  distrained  amount  unto,  together 
with  his  full  costs,  and  shall  have  execution  of  the  same  by  fieri 
facias,  or  elegit,  or  otherwise,  as  the  law  shall  require."" 
Sect.  8.  gives  the  like  remedy  to  the  avowant  or  party  making 
cognizance  for  any  rent,  upon  a  judgment  given  for  him  upon 
demurrer. 

Sect.  4.  enables  the  party  or  his  representatives  to  distrain  again 


4< 
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tat  the  readue  of  the  amara,  id  cue  the  value  of  the  csttle^ 
taken  by  the  fint  diatieea  ahall  not  be  the  full  value  of  the  air 
dutrained  for. 

The  judgment  for  the  defendant  upon  the  above  atatute  ia  li 
cover  the  arrearaget  trf  rent,  or  value  of  ibe  gooda,  and  ooata.  (a 

By  the  above  statute,  id  case  of  a  ooosuit  or  non  pror.  be 
ianie  joined,  defendant  may  enter  a  su^ertim  upon  the  reoofd 
the  nature  of  an  avowry  or  coauoance,  and  thereupon  au^outft* 
of  faiquiry ;  but  jn  caae  of  a  nonniit  at  the  trial,  or  of  a  vefdid 
defendant,  the  jury  at  (he  trial  muit  inquire  of  the  rent  ia  air 
and  the  value  of  the  goods  distrained,  {b) 

If  they  omit  to  make  such  inquiry,  no  other  jury  can  aftearwi 
make  it ;  (c)  no  writ  of  inquiry  therefore  can  go^  the  defenc 
cannot  enter  his  judgment  aooording  to  the  statute  and  jnoceei 
execudiMi  by  ^  /a.  or  co.  so.  but  must  resort  to  bis  comnun 
judgment,  and  sue  out  his  writ  de  ntomo  habendo .-  and  this  if 
jury  onit  to  inquire  either  of  the  rent  or  the  value  of  the  goi 
tof  they  must  assess  both ;  at  the  statute  must  be  strictly  coo^ 
with,  (b)  But  a  writ  of  inquiry  may  be  sued  out  afto-  a  wri 
second  deliverance,  on  a  judgment  of  nonsuit  in  replevin,  fior  a 
of  a  declaration  in  the  Common  Fleas,  (d) 

If  the  plaintiff  become  nonsuit,  the  defendant  is  not  boum 
take  his  remedy  under  the  statute,  but  has  Ms  optioa  eithei 
proceed  by  writ  of  inquiry  under  it,  or  to  bring  his  actitm  aga 
plaintiff  and  his  sureties  on  the  replevin  bond,  (e) 

tioT  does  the  statute  take  away  or  alter  the  judgment  at  conu 
law ;  it  only  gives  a  further  remedy  to  the  avowant  So  that  a 
a  non  prot.  plaintiff  may  stiU  enter  his  judgment  pro  retomo  : 
it  ia  better  to  make  a  8uggesti<Hi,  and  proceed  by  writ  of  inqui 
because  if  the  plaintiff  sue  out  a  writ  of  second  deliverance,  it 
operate,  as  has  been  observed,  as  a  supereedeas  of  the  ret  hab, 
not  BO  to  the  writ  of  inquiry :  for  by  this  statute  the  legislature 
tended  that  the  proceeding  by  writ  of  inquiry,  ^.  fa.  and  elt 
should  be  fin&I  for  the  avowant  to  recover  his  damages,  and  that 
plaintiff  should  keep  his  cattle  notwithstanding  the  course  of  awi 
ing  a  ret.  hab.  which  is  the  right  judgment,  and  is  still  entered 
as  before  the  statute,  (e) 

(a)  i  Tidd'«  Pr.  881).  (f)  1  Sid.  380.  &c.  ■,'  Tidd's  Pr.  X 

(A)  a  Sell.  Pracl.  160.    1   Salt.  Wi).  6.        (rf)  2  Wils.  116. 
Tm.  tamp.  Hardir.  lll.aPS.  (f)  y  Sull.  Preet.  W?. 
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If  the  defendant  proceed  upon  the  ^tat  17  Car.  2.  c.  7.  for  the 
arrearages  of  rent  and  costs,  he  cannot  have  a  writ  of  retomo  ha^ 
bendo ;  nor  consequently  proceed  against  the  pledges,  on  account 
of  the  plaintiff's  not  making  a  return  of  the  cattle  or  goods,  nor,  as 
it  seems,  against  the  sheriff,  for  taking  insufficient  pledges ;  (a) 
though  if  judgment  be  given  against  the  plaintiff  for  not  prosecuting 
his  suit  with  effect,  his  pledges  will  be  answerable  to  the  defendant, 
notwithstanding  he  has  afterwards  proceeded  on  the  statute,  {b) 

If  plaintiff  in  replevin  be  nonsuited,  the  defendant  is  not  bound 
to  have  his  damages  assessed  by  the  jury  under  17  Car.  2.  c.  7.  or 
to  take  the  earliest  moment  to  prosecute  his  writ  de  retomo  habenelo, 
and  he  may  again  distrain  the  same  goods  for  rent  subsequently 
accrued  previously  to  executing  his  retomo  habendo  without  waiv- 
ing his  action  against  the  sureties  in  the  bond,  (c) 

Where  judgment  is  given  on  demurrer  for  the  avowant  in  reple- 
vin, fifteen  days'  notice  of  the  execution  of  the  writ  of  inquiry 
should  be  given  to  the  plaintiff,  as  in  the  case  of  nonsuit,  on  stat. 
17  Car.  2.  c.  7.  (d) 

Where  the  judgment  is  for  the  defendant  after  verdict,  if  the 
jury  have  not  inquired  at  the  trial  as  the  statute  directs,  it  must  be 
entered  up  as  a  common  law  judgment  pro.  ret.  hob.  But  if  the 
jury  have  assessed  damages,  but  not  the  amount  of  the  rent,  &c.  it 
may  be  entered  as  a  judgment  under  stat.  21  H.  8.  c.  19. :  and 
the  court  will  permit  the  defendant  to  amend  his  judgment  if  en- 
tered as  under  the  statute,  and  not  warranted  thereby,  to  make  it 
a  common  law  judgment,  {e) 

Where  the  defendant  made  conusance*  for  rent  in  arrear,  and  the 
jury  found  a  verdict  for  him,  and  damages  to  the  amount  of  the  rent 
cdaimed  in  his  conusance,  without  finding  either  the  amount  of  the 
rent  in  arrear  or  the  value  of  the  cattle  distrained,  and  judgment 
was  entered  for  the  damages  assessed,  the  Court  permitted  the  de- 
fendant to  amend  his  judgment,  and  to  enter  a  judgment  pro.  ret. 
hab.  after  a  writ  of  error  brought.  (/) 

In  replevin  the  plaintiff*  avowed  for  a  yearns  rent ;  verdict  for  the 
defendant ;    but  no  value  found  for  the  jury.     It  was  moved  for  a 

(a)  2  Tidd's  Pr.  1039.  (d)  Burton  v.  Hickey,  1  Mars.  44-1,  S.  C. 

{b)  Turner  v.  Tumor,  2  Brod.  &  Bing.  6  Taunt.  57. 

1(»7,  \  Moore,  606,  S.  C.  (<•)  Ciamon  v.  Jones,  A  T.  B.  .t09. 

(r)  Hefford  v.  Alger,  1  Taunt.  218.  U)  1^«««  ^ •  ^lorgan,  3  T.  B.  319. 
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writ  of  inquiry  under  the  stat.  17  C  3.  c.  7.  to  ascertahi  the 
in  arrear  and  the  value  of  the  cattle.  Gould,  J.  doubted  wb 
it  could  be  granted  to  supply  a  defective  verdict  in  owe  of : 
though  after  a  judgment  by  default  it  woiUd  certainly  lie ; 
added,  that  Burrow's  note  of  Andretca  and  Jamea,  M.  !Si. 
B.  R.  appeared  to  be  a  judgment  by  default  However,  no  i 
being  ahewn,  the  rule  waa  made  abacJute.  (a) 

If  there  have  been  no  avowry,  the  Court  will  set  aside  a  w. 
inquiry  obtained,  and  the  inquisition  thereon :  for  the  avowry 
the  nature  of  a  declaration,  and  is  the  only  ground  <rf  an  im 
f<H-  the  d^endant  in  replevin.  (6) 

By  the  17  Car.  %  c.  7.  s.  %  the  defendant  obtaining  judg 
thereon,  for  the  arrearages  of  rent,  or  value  of  the  goods  distm 
is  also  entitled  to  hib  full  coats  of  suit,  (c)  And  by  the  11  Cri 
c.  19-  «.  22.  if  the  plaintiff  in  an  action  of  replevin,  founded  u] 
diatreas  for  rent,  relief,  heriot,  or  other  service,  shail  become 
suit,  discontinue  his  action,  or  have  judgment  against  him,  th 
fendant  shall  recover  double  costs  of  suit.  But  this  latter  at 
does  not  extend  to  a  distress  for  rent  charge,  (d)  or  aeixure 
heriot  cuatom.  (e)  And  where,  by  a  canal  act,  the  company 
authorized  to  take  certain  lands  for  the  purposes  of  the  ac 
making  certain  payments,  either  by  annual  rents  or  sums  in  fi 
and  the  per^ns  from  whom  the  land  was  to  be  taken  were  em 
cred  to  distrun  the  goods  of  the  company,  even  utT  the  premisa 
case  of  nonpayment  of  such  sums;  an  avowant,  stating  a  dii 
under  this  act  of  parliament,  was  holden  not  to  be  entitled,  oi 
taining  a  verdict,  to  double  costs  under  the  statute  11  Geo. 
19.  *.  22.  (/) 

The  Stat.  11  Geo.  2.  gives  double  costs (t;)  against  a  plaint 
replevin,  only  in  three  cases;  viz.  where  he  is  nonsuit,  discont: 
his  action,  or  has  judgment  given  against  liim :  and  therefore 

(a)  FreeniBD  v.  Lady   Archer,  2  DI.  R.  (  f)  Leominster  Cand  Compuiy t 

7fS.  ris,  7  Dunif.  and  East,  500,  1  Boa. . 

(ft)  Bbc.  Abr.  til.  Replevin,  Slc.  (P.)  ai3. 

(r)  ■.'  TidJa  rr.  W7.  (g)  WI.en  a  statute  giyes  d«u6i( 

(d)  Lindon  V.  Collins.  WillM,  «!>.  Leo-  (hey  are  tal.-iilaled  thus;    l.^^ep( 

niinst»r  Conol  Companv  T,  Cowell,   I  Bos.  costs  ;  and   then  half  the  common 

(<  I'ul.  CI4,  and  soe  Uulpet   v.  CIstke,  1  idrthlr  I'osls,  I.  the  common  coau  ; 

New  Itep.  C.  1'.  jti.  of  iliese;    and   ihen  Lalf  of  tlie  Ui 

(t)  Barnes,   iia,   i  Wila.  I'U,  Saylvils,  Tidd's  I'r.fflir  ;  mi  see  AntrlB-i. 
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in  replemny  the  cause  not  being  then  at  issue,  the  parties  agreed  by 
bond  to  submit  the  question  to  arbitration,  the  costs  to  abide  the 
event,  and  the  arbitrator  afterwards  awarded  in  favour  of  the  de- 
fendant; it  was  holden  that  he  was  not  entitled  to  double  costs 
under  the  statute,  (a) 

Defendants  in  replevin  who  avowed  generally  under  11  Geo.  2. 
c.  19.  for  rent  due  on  a  demise,  under  which  the  plaintiiBT  held  as 
their  tenant,  were  held  entitled  to  double  costs  upon  a  judgment  in 
their  favoiu*,  notwithstanding  they  pleaded  many  other  avowries  in 
various  rights,  from  which  circumstance  it  was  suggested  that  they 
did  not  distrain  as  landlords,  but  with  a  view  merely  to  try  a 
title.  (6) 


Of  the  Execution  in  Replevin. 

T«£  execution  for  the  plaintiff,  upon  a  judgment  in  replevin,  is 
for  the  damages  and  costs,  to  be  levied  of  the  goods,  person,  or  of 
the  goods  and  a  moiety  of  the  lands,  of  the  party  chargeable,  (c) 
For  ihe  defendant,  upon  a  judgment  in  replevin,  the  execution  at 
common  law  is  for  a  return  of  the  goods ;  {d)  or  upon  the  statute 

17  Car,  2.  c.  7.  for  the  arrearages  of  rent  and  costs,  {e) 

* 

The  writ  of  retomo  habendo,  in  the  former  case,  shortly  recites 
the  proceedings  and  judgment  in  replevin,  and  commands  the  sheriff 
to  cause  the  cattle  or  goods  to  be  returned  to  the  defendant,  to 
hold  to  him  irreplevisable  for  ever,  after  judgment  on  verdict,  (/) 
or  demurrer ;  ig)  or  upon  a  rum  pros,  for  want  of  a  declaration,  (A) 
or  plea  in  bar,  (i)  or  nonsuit  at  the  trial,  that  he  do  not  deliver 
them,  on  the  complaint  of  the  plaintiff,  without  the  king'^s  writ ; 
(of  second  deliverance)  {k)  which  shall  make  express  mention  of 
the  judgment. 

The  latter  part  of  the  writ  is  founded  on  the  statute  of  West- 
minster  11.  (13  Edw.  1.  c.  2.)  previous  to  which  the  return  was 
never  irreplevisable  after  a  nonsuit,  whether  before  the  avowry,  or 

(o)  Gornej  v.  Buller,  1  Bam.  &  Aid.  670.  (/)  Tidd's  Append.  Chap.  xlv.  s.  95. 

(6)  Johnson  v.  Lawson,  2  Bing.  341.  {g)  Id.  s.  94. 

(c)  «  Tidd's  Pr.  993.  (h)  Id.  8.  92. 

(d)  Tidd's  Append.  Chap.  xlv.  s.  92,  flee,  (i)  Id.s.  93. 
{e)  Id.  8.  89,  90,  91.  (k)  Id.s.  105,  6. 
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ifker,  or  before  or  aft|r  issue  joined;  because  where  the  defendai 
had  judgment  for  a  return  on  a  nonsuit,  though  after  Terdict,  th 
judgment  was  not  founded  upon  the  verdict,  but  on  the  defau 
of  the  plaintiff  in  withdrawing  himself  at  a  continuance  day  aft 
the  Terdict  (a) 

When  judgment  is  given  on  demurrer,  tor  a  return  of  the  good 
the  avowant  may  immediately  have  a  writ  of  .reftimo  AoAafiife  an 
mquify  of  damages;  (6)  and  after  verdict,  or  inquiry  executed,  1 
may  have  a  reiomo  habendo^  and  ^fieri  fwia»  tar  the  damages  an 
costs  at  the  same  time,  (c) 

-  If  the  cattle  or  goods  be  eloigned^  or  removed  by  the  phuntil 
so  that  the  sheriff  cannot  deliver  them  on  the  writ  of  rafonio  ki 
bemda^  the  defendant,  on  the  sheriff's  return  of  ehngata^  (d)  ms 
either  have  a  capias  in  wiihemam^ie)  tor  taking  other  cattle  an 
goods  in  lieu  of  them,  or  he  nmy  sue  out  a  scire  facias  (^)  again 
the  pledges  for  a  return  at  oonunon  law ;  <»■  if  the  distress  was  fc 
rent,  and  the  sheriff  has  taken  a  replevin  bond,  or  the  pledges  wa 
insufficient  at  the  time  of  taking  it,  he  may  proceed  by  sdrefada 
or  action  on  the  case  against  tiie  sheriff  for  neglect  of  duty,  (g) 

But  if  the  defendant  proceed  upon  the  statute  17  Car.i.  e. ' 
for  the  arrearages  of  rent  and  costs,  he  cannot  have  a  writ  of  n 
tomo  habendo ;  nor  consequently  proceed  against  the  pledges,  o 
account  of  the  plaintiff^s  not  making  a  return  of  the  cattle  or  good 
nor  as  it  seems,  against  the  sheriff  for  taking  insufficient  pledge 
(h)  though  if  judgment  be  given  against  the  plaintiff,  for  not  pn 
secuting  his  suit  with  effect,  his  pledges  will  be  answerable  to  tl 
defendant,  notwithstanding  he  has  afterwards  proceeded  on  tli 
statute,  (f ) 


(•)  t  Tidd't  Pr.  1038.  (/)  Id.  s.  lOt-3. 

lb)  Tidd's  Append.  Chap.  xlv.  s.  94.  {g)  t  Tidd's  Pr.  1039. 

(e)  Id.  1.  95.    S  Tidd's  Pr.  1038.  (h)  Id.  Ibid. 

(d)  Tidd*8  Append.  Chap.zlv.  8.  98.  (i)  Tumor  t.  Turner,  S  Brod.  &  Bin 

(«)  Id.  8.  99,  100.  107,  4  Moore,  606,  8.  C. 
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Section  IV.    Of  the  Remedies  where  the  Pledges  on  a 

Replevin  Bond  prove  insufficient, 

1 .  By  Action  against  the  Sheriff. 

2.  By  Scire  Facias  against  the  Pledges. 

3.  By  Proceedings  on  the  Replevin  Bond. 

1 .  Of  the  Action  against  the  Sheriff. 

The  pherifF,  upon  making  replevin,  is  bound  (a)  to  take  pledges, 
and  they  must  be  sufficient  pledges ;  for  if  they  be  not,  an  action 
on  the  case  will  lie  against  him ;  the  Court,  however,  will  not  pro- 
ceed  in  a  summary  way,  by  granting  an  attachment  against  the 
sheriff  for  neglecting  to  take  a  replevin  bond.  (6) 

In  case  pledges  are  taken  and  they  prove  to  be  insufficient,  the 
party  has  a  double  remedy,  vix.  against  the  sheriff  and  against  the 
bail ;  against  the  sheriff  by  action,  and  against  the  bail,  if  the  dis- 
tress were  not  for  rent,  by  scire  facias ;  if  for  rent,  either  by  sctre 
fadasy  or  upon  the  replevin  bond,  assigned  acccording  to  the  sta- 
tute, (c) 

The  pledges  taken  by  the  sheriff  when  the  distress  is  not  for 
rent,  are  according  to  the  statute  of  Westminster  2.  and  may  be  by 
bond,  and  that  too  of  the  plaintiff  himself  only,  for  the  sheriff  being 
answerable  for  the  sufficiency  of  the  pledges,  may  take  the  security 
as  he  pleases,  since  it  is  at  his  own  peril,  (d) — But  he  cannot  take 
money  or  cattle  as  a  pawn  or  pledge,  (e) 

The  pledges  taken  when  the  distress  is  for  rent  are  governed  by 
Stat.  11  G.  2.  c.  19.  and  must  be  by  bond  with  two  sureties,  and 
ought  to  be  at  least  in  double  the  value  of  the  goods  distrained. 
The  sheriff,  the  under-sheriff,  and  the  replevin-clerk,  are,  as  has 
been  before  observed,  all  liable  to  the  defendant  in  replevin  for  the 
sufficiency  of  the  pledges  de  retorno  habendo^  (/)  and  a  rule  may 
be  made  absolute  against  all  three,  to  shew  cause  why  they  should 
not  pay  the  defendant  the  damages  recovered  by  him,  {g)  but  they 

(a)  See  Ante,  chap,  xviii.  sect.  1.  (e)  Moyser  v.  Gray.  Cro.  Car.  446. 

(6)  Rex  V.  Lewis,  2  T.  R.  617,  2  Sell.  (}■)  Richards  v.  Acton,  2  Bl.  R.  1220. 

Pract.  262.  2  Sell.  Pract.  263. 

(c)  Ibid.Gilb.  L.ofRep.220.  (j?)  Ibid.  Rous  v.  Patterson,   16  Vin. 

Id)  Gilb.  Law  of  R ep.  97.  Abr.  S99. 
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are  Dot  bound  to  loarrani  their  sufficiency ;  if  they  be  ^pan 
respcouible  it  is  enough,  (a)  and  the  sheriff  is  liable  if  either  o 
sureties  be  insufficient,  (b) 

If  insufficient  pledges  de  retomo  habendo  however,  be  take 
tbe  officer  of  the  Court  below  in  the  replevin,  the  remedy  ag 
him  is  by  action,  and  the  Court  of  Common  Fleas  will  not  i 
him  to  pay  the  costs  recovered  by  defendant  in  replevin,  [c) 

The  mode  of  proceeding  on  the  stat.  11  G.%.  c.  19.  is  now  j 
rally  preferred  to  the  old  remedy  by  act.  fa.  where  the  distresf 
for  rent ;  and  it  is  not  affected  by  the  17  C.  2.  c.  7.  tot  wh» 
pursuance  of  that  statute,  the  avowant  had  judgmuit  for  want 
plea  in  bar,  it  was  held  that  he  had  two  methods  of  proceedu 
his  election ;  namely,  either  to  execute  a  writ  o!  inquiry  or  U 
upon  the  replevin  bond ;  the  plaintiff  not  having  prosecutec 
suit  with  effect  (d) 

The  action  ought  to  be  brought  in  the  name  of  the  person  i 
ing  conusance,  where  there  is  no  avowant  on  record,  (e) 

Where  a  landlord  vnth  the  permission  of  a  bailiff,  who  had  i 
for  him  a  distress  for  rent,  commenced  in  the  bailiffs  an  a 
ajrainst  the  sheriffs  for  taking  insufficient  pledges,  and  the  t 
afterwards,  without  the  landlord's  privity,  released  the  sheriS^ 
court  set  aside  the  release,  and  a  plea  thereof  piu^  darrien  c 
nuance,  (f) 

In  an  action  against  a  sheriff  for  taking  insufficient  pledges  i 
a  replevin  bond,  where  the  defendant  produced  the  bond  in  pi 
ance  of  notice,  which  purported  to  have  been  duly  executed  an 
tested,  it  seems  to  be  unnecessary  to  prove  the  execution  of  the  ' 
by  means  of  the  attesting  witness.  (6) 

In  the  action  against  the  sheriff,  some  evidence  must  be  give 
the  plaintiff  of  the  insufficiency  of  the  pledges ;  but  very  slighl 
dence  is  sufficient  to  throw  the  proof  on  the  sheriff;  for  the  sui 
are  known  to  him,  and  he  is  to  take  care  that  they  are  sufficien 
and  in  proof  of  the  insufficiency  of  them   it  is  evidence  that 


(b)  Hindle  t.   Dladea.  S  TBunl.  595.  1  Pull.  N.  R,  293. 

Manh,*?.  S.  C.  Bull.  Ni,  Pri.  60.c.ScoW  (rf)  Gilb.Lan- of  Rep.e25,  W»tor 

V.  Waithman.  3  Slaric,  Ni.  Fli.  168.  Yea.  3  U'll».  41. 

(h)  Scott    V.    Weitlimsn,    5  Sttrk.   Ni,  (r)  Pai:i>  v.  Earner.  1  Ros. and  Pull 

Pri.  168.  Ij')  Hirt«y  v.  Burt.  7  Taunl.  48. 

(r)  TcMeyman   v.  Gildart.   1  Uo8.  un.l  (g)  Bull.  N.  P.  (HI. 
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were  in  debt,  had  been  applied  to  for  payment,  and  promised  pay- 
ment, but  did  not  pay.  (a) 

It  is  sufficient  however,  on  the  part  of  the  sheriff,  to  shew  that 
auch  sureties  were  apparently  persons  of  responsibility,  although 
they  were  not  actually  such,  unless  it  appear  that  the  sheriff  had 
notice  of  the  fact,  or  neglected  the  means  of  information  within  his 
power  and  did  not  act  under  the  circumstances,  and  considering  the 
information  which  he  had,  with  a  reasonable  degree  of  caution  and 
the  general  reputation  as  to  the  want  of  credit  of  the  siu*eties  in  the 
neighbourhood  of  their  residences,  is  evidence  against  the  defend- 
ant (6) 

In  this  action,  the  sureties  in  the  bond  may  be  witnesses  to  prove 
whether  they  were  sufficient  or  not.  (c) 

This  action  against  the  sheriff,  will  lie  without  any  scire  facws 
previously  sued  out  against  the  bail.  But  in  a  case  before  men- 
tioned,  after  judgment  pro,  ret  and  an  eloignment  returned,  the 
Court  on  motion  granted  a  rule  against  the  sheriff,  under-sheriff, 
and  replevin-clerk,  to  pay  the  defendant  57/.  IBs,  the  amount  of 
the  verdict  in  replevin  (damages  and  costs),  together  with  the  costs 
of  the  application,  (d) 

The  sheriff,  however,  is  only  liable  to  the  extent  of  double  the 
value  of  the  goods  distrained ;  for  though  the  statute  of  West- 
minster the  second,  directs  that  the  sheriff  shall  be  answerable  for 
the  price  of  the  beasts  if  the  pledges  are  insufficient ;  yet,  since  the 
.  statute  11  Geo,  9,,  has  enlarged  the  security  to  a  given  extent,  it  has 
been  held  not  unreasonable  that  the  sherifTs  liability  should  be 
/  limited  by  analogy  to  that  statute,  (e) 

In  an  action  against  the  sheriff  for  taking  insufficient  sureties  in 
replevin,  the  assignee  of  the  replevin  bond  cannot  recover  as  special 
damage  (beyond  the  penalty  of  the  replevin  bond)  the  expenses  of 
a  fruitless  action  against  the  pledges,  unless  he  gives  the  sheriff 
notice  of  his  intention  to  sue  them.  (J) 

Where  the  plaintiff  declared  that  in  a  certain  messuage,  or  dwell- 

(a)  Gwyllimv.  Scholey,  6.  Esp.  Rep.  100.  Hefford  v.  Alger,  1  Taunt.  218,  overruling 

(6)  Scott  V.  Waithman,  3  Stark,  Ni.Pri.  Concanen  v.  Lethbridge,  2  H.  Blac,  S6, 

168.  luid  see  Yea  v.  Lethbridge,  4  Dumf.  and 

(c)  1  Saund.  195.  g.  East,  433. 

{d)  Richards  y.  Acton.   2  Bl.  R.  1220.  (J)  Baker  v.  Garratt.  3  Bing.  ^,  10 

«  SelL  Pract.  263.  Moore,  324,  S.  C. 

{e)  Evans  v-  Brander,  2  H.  Blac.  547. 
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ht^haoxt  and  fnuuHi,  he  dlitrnnad  in  the  not  of  the  ■■) 
nuMS  with  the  ^)purteiMmces,  by  TJrtiieof  ■  ccrtwii  daaMethi 
prai/ of  a  leuB  flf  two  raenuj^ci,  reaaTing  a  mt,  andof  «i 
■  ofdiatTCwfivtheECDtaf  the  two  laemamgaL,  inahddnotti 

Who*  a  dedazatkn  agamat  a  dieriff  lor  taka^  inaal 
pledgca  in  a  replevin  bond,  atated  that  the  partj  leplevyaig] 
UtpUnt  **at  the  next  eonnty  oouit,  to  wit,  at  theanntfy 
holdm  an»  fcc  befcre  A.  B.  C.  and  D.  mdtan  of  Ae  cooil^"  i 
lilaiBi  waa  afterwards  remored  hyre.^lo.  and  1^  that  ma 
a|n>eai»d  that  the  plaint  was  levied  at  a  court  holden  hefiwt  4 
Q.  and  ^.  it  was  held  that  the  vaiiaaoe  waa  t™m.h»i.l^  fag  |j 
waa  mmeeeaaaiy  to  atate  or  prove  the  namea  of  die  Bidtonh  aid 
they  ni^t  be  rgected  ai  nui^iii^e.(*) 


a.  Cf  the  Remedjf  by  Scire  Facias  t^aiiut  tke  Fia^ 
AxoTBEa  renedy  whidi  thedeftndant  b  rqilevia  baa,  tf  tha] 
tiff  do  not  malce  a  retun  of  the  gooda  when  m  ntom  Ini 
awarded,  ia,  1^  actm  fiidaa  againat  the  fdedgea.  Brfbna  •< 
fadaa  iHuea,  a  writ  pro.  ref.  fuA,  must  have  been  ioed  out,  m 
dimgata  or  eloignment  be  returned  by  the  iheiiff  After  wbii 
the  names  of  the  pledge§  be  not  known,  an  ^iplication  mi 
made  to  the  replevin  clerk,  and  if  he  refuse  (v  dday  to  tdl  I 
the  Court  on  motion  will  make  a  rule  upon  him  for  that 
pose-Cc) 

If  the  plaint  have  never  been  removed,  the  defendant  mwf 
a  HOIS.  proa,  in  the  Court  below,  and  have  a  precept  in  the  n 
(^  a  wire  faciaa.  (d) 

Note,  The  two  preceding  remedies  are  used  where  the  distr 
not  for  rent,  as  well  as  where  it  is. 


3.     Of  the  Remedy  on  the  Replevin  Bond. 
Whru  goods  are  takenin  distress  for  rent,  and  replevied,  thi 
trainer  has  no  lien  on  the  goods  but  is  left  to  his  remedy  on  tt 
plevin  bond,  (c) 
{a)  Tijlor  V.  Bnwkr,  S  M.  &  8.  169.  (r)  «  Sell.  Pmct,t66. 

(>•)  Unpet  r.  Giinali,  i  Barn.  &  Cm.  (d)  Walennu  T.  Ym.  t  Wila.  41 

(r)  RraJvll  T.  Tl»ll,  1  Br.  R.  «7. 
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The  usual  remedy,  therefore,  where  the  distress  is  for  rent,  and 
a  replevin  bond  is  entered  into,  according  to  stat.  11  6.  2.  c.  19*  is 
by  taking  an  assignment  of  the  replevin  bond,  and  bringing  an  ac- 
tion thereon  against  the  pledges  in  the  defendant'^s  own  name,  (a) 

A  rent  charge  is  within  the  meaning  of  the  11  6.  S.  c.  19*  8.  SS. 
upon  a  replevin  therefore  of  a  distress  for  such  a  rent,  the  sheriff 
may  take  and  assign  a  bond,  as  in  a  replevin  for  any  other  kind  of 
rent :  and  it  was  held,  that  a  bond  so  taken  by  the  sheriff,  and  con- 
ditioned for  appearance  at  the  next  county  court ;  prosecuting  the 
plaint  with  effect,  making  a  return  if  adjudged ;  and  indemnifying 
tbe  sheriff  from  all  charges  and  damages  by  reason  of  the  replevin, 
was  authorized  by  the  above  statute,  (h) 

If  the  defendant,  however,  proceed  upon  the  stat.  17  Car.  11.  c. 
7*  for  the  arrearages  of  rent  and  costs,  he  cannot  proceed  against 
the  pledges,  on  account  of  the  plaintiff^s  not  making  a  return  of  the 
cattle  or  goods,  nor,  as  it  seems,  against  the  sheriff,  for  taking  insuf- 
ficent  pledges ;  (c)  though  if  judgment  be  given  against  the  plain- 
tiff for  not  prosecuting  his  suit  with  effect,  his  pledges  will  be 
answerable  to  the  defendant  notwithstanding  the  latter  has  also 
proceeded  on  the  statute,  {d) 

By  the  statute  11  Geo.  2.  c.  19.  s.  23.  the  sheriff  or  other  officer, 
taking  any  replevin  bond,  shall,  at  the  request  and  costs  of  the 
avowant,  or  person  making  conusance,  ^^  assign  the  replevin  bond 
to  the  avowant  or  person  aforesaid,  by  indorsing  the  same,  and  at- 
testing it  under  his  hand  and  seal  in  the  presence  of  two  or  more 
creditable  witnesses ;  ^  which  may  be  done  without  any  stamp,  pro- 
vided the  assignment  so  indorsed  be  duly  stamped  before  any 
action  brought  thereupon ;  and  if  the  bond  so  taken  and  assigned 
be  forfeited,  the  avowant  or  person  making  cognizance  may  bring 
an  action  and  recover  thereupon  in  his  own  name,  and  the  court 
where  such  action  shall  be  brought  may  by  a  rule  of  the  same  court 
give  such  relief  to  the  parties  upon  such  bond^  as  may  be  agreeable 
to  justice  and  reason,  ahd  such  rule  shall  have  the  nature  and  effect 
of  a  defeazance  to  such  bond. 


(•)  S  SelL  Pract.  266. 

(Jt)  Short  T.  Hubbard,  2  Ding.  349. 

<c)  t  Tidd's  Pr.  1039. 


(d)  Tumor  y.  Turner,  2  Brod.  &  Bing. 
107,  4  Moore,  606.  S.  C.  and  see  Perreau 
V.  Bevan,  5  Bam.  &  Crei.  284. 


3f 
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The  assignment  of  a  replevin  bond  by  a  peraon  acting  in 
dieriflTs  office,  under  the  fieal  of  the  office  is  sufficioit.  (a) 

A  replevin  bond  may  be  assigned  to  the  avowant  only,  or  he  i 
bring  his  action  upon  it  without  joining  the  party  making  cc 
8ance.(fr) 

A  defendant  in  replevin  is,  indeed,  entitled  to  an  assignmen 
the  bond,  if  the  plaintiff  in  replevin  do  not  appear  in  the  Cou 
Court  and  prosecute  according  to  the  condition ;  (c)  which  ooodil 
is  not  satisfied  by  a  prosecution  in  the  County  Court,  but 
plaint,  if  removed  by  re»  fa.  lo.  into  a  superior  Court,  must  be  ] 
secuted  there  with  effect,  and  a  return  made,  if  adjudged  there. 
In  such  case,  the  defendant  may  sue  on  the  bond  as  assignee  of 
sheriff  in  the  superior  Court,  though  the  replevin  be  not  remo 
out  of  the  County  Court ;  averring,  in  his  declaration,  that 
plaintiff  did  not  appear  at  the  next  County  Court  and  proeec 
according  to  the  condition  of  the  bond,  (e) 

But  a  defendant  in  replevin  is  not  entitled  to  an  assignmenf 
the  replevin  bond  on  the  plaintiff^s  neglecting  to  declare,  at 
next  County  Court,  if  he  himself  have  not  then  appeared  to 
summons,  {e)  And  if  he  obtain  an  assignment,  and  bring  an  acti 
the  Court  will  stay  the  proceedings,  (on  an  affidavit  being  ma 
that  a  writ  of  recordari  facias  loquelain  has  been  sued  out,)  with 
payment  of  costs  by  the  defendant,  which  Mrill  be  ordered  to  alj 
the  event  of  the  proceedings  on  the  re.  fa.  lo.  {e) 

To  an  action  on  a  replevin  bond  conditioned  for  the  defendant 
prosecute  his  suit  below  with  effect^  and  alleging  a  breach  in 
not  prosecuting  it,  according  to  the  tenor  and  effect  of  the  c 
dition,  but  therein  failing  and  making  default,  it  is  a  good  defe 
to  plead  that  the  defendant  did  appear  at  the  next  County  Coi 
and  then  prosecute  his  suit  which  he  had  then  commenced  agai 
the  now  plaintiff,  and  which  suit  was  still  depending  and   un 
termined;    and  such  plea  is  not   avoided  by  replying   that 
defendant  did  not  prosecute  his  suit  as  in  the  plea  mentioned, 
wholly  ahondoned  the  saine^  cmd  that  the  said  suit  is  not  still 

(a)  Middleton  v.  Sandford,  4  Campb.  .'56.  v.  No\\inan,  Id.  ."^l,     Vaughan  v.  No 

(6)  Pape  V.  Earner,  1  Bos.  and  Pull.  378.  Cas.  temp.  Hardw.  157.   Chapman  v. 

(c)  Dias  V.  Freeman.  5  T.  R.  195.  cher,  Carth.  ^48.     Lane  ▼.  Foulk.  C< 

(d)  Gwillim  v.  Ilolhrook.  1  Bos.  &  Pull.  228. 

410.  a  «1  see  Anon.  Fort.  i?0<>.     Nicholls         (e)  Seal  v.  Philips,  3  Price,  17. 
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pending;  without  shewing  how  it  was  determined  and  ceased  to 
depend,  (a) 

The  obtaining  an  injunction  out  of  the  Court  of  Chancery  will 
not  forfeit  the  i)ond ;  for  the  plaintiff  cannot  be  said  to  discontinue 
the  suit  till  nonsuit,  retraxit,  or  some  other  act  which  puts  an  end 
to  it  (6) 

The  bond  may  be  assigned  four  days  exclusive  after  the  time 
limited  therein  for  plaintiff  to  prosecute  his  suit  (c) 

The  action  must  be  brought  in  the  same  Court  in  which  the  re. 
fa.  h.  is  returnable.  The  mode  of  assigning  and  proceeding  is  the 
same  as  on  a  bail-bond,  (d) 

The  two  sureties  in  a  replevin  bond,  are  together  liable  only  to 
the  amount  of  the  penalty  in  the  bond,  and  the  costs  of  the  suit  on 
the  bond,  (e) 

A  declaration  by  P.  and  C,  assignees  of  a  replevin  bond,  stating 
that  they  distrained  the  defendant's  goods  for  rent  due  to  P.,  is 
good  without  naming  C.  bailiff.  (/) 

The  action  on  the  case  against  the  sheriff  for  taking  insufficient 
pledges,  ought  to  be  brought  by  the  person  making  cognizance 
where  there  is  no  avowant  on  the  record,  {g) 

The  avowant  and  the  person  making  cognizance  may  together 
take  an  assignment  of  the  bond,  and  sue  jointly  upon  it.  (/) 

The  declaration  need  not  set  out  the  goods  distrained ;  and  if  it 
state  that  the  sheriff  took  the  bond  in  double  the  value,  conditioned 
for  prosecuting,  &c,  and  for  making  return  of  the  goods  in  the  cofi^ 
diiion  mentioned,  and'thereupon  the  sheriff^  replevied  the  eame,  that 
shews  the  bond  was  conditioned  for  a  return  of  the  goods  distrained. 
And  the  declaration  is  not  double,  because  it  alleges  that  the  de- 
fendant did  not  prosecute  his  suit  with  effect,  and  hath  not  made  a 
return.  (/) 

The  condition  of  a  replevin  bond  was,  that  defendant  should 
prosecute  with  effect  his  action  against  plaintiff  for  taking  and  un- 
justly detaining  the  goods  and  chattels  of  the  defendant,  in  the 
dwelling-house,  farm  lands,  and  premises  of  the  defendant,  viz.  in 

(a)  Brackenbury  v.  Pell,  12  East,  585.  («)  Hefford  v.  Alger.  1  Taunt.  218. 

(ft)  Duke  of  Ormond  v.  Brierly,  12  Mod.        (J)  Phillips  v.  Price.  3  M.  &  S.  180.  and 

380.  see  Archer  v.  Dudley,  \  Bos.  &  Pul.  381 .  n. 
(c)  2  Sell.  Pract.  266.  (g)  Page  v.  YAmev,  1  Bos.  k  Pul.  378. 


{d)  Ibid.  267. 
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tiie  parlour  a  carpet,  fce^  gnnring  cfopa  of  com  in  a  fisld  ed 
he.  and  should  make  return  thereof,  if  return  dwuld  b*  «^i 
md  ahoald  indeinnif j  the  ■hoiff  and  hia  offlcen  lor  icpleiji 
mid  goods  and  chattds.  Tlie  dedaradon  atated  the  conditKNl 
that  defendant  should  prosecute  with  cAct  his  aetiaa  ^an 
plaintiff,  for  taking  and  unjustly  detaining  defendant**  gooi 
dwttda  in  the  Mid  eonditicxi  mentiooed,  and  diould  make  i 
dtoeof,  if  return  should  be  adjudged,  and  diould  w*"*— mil 
Aeriff  and  liis  officers  (or  refderying  the  said  goodi  and  eb 
hdd,  that  this  was  no  nrianoe.  (a) 

.  Debt  lies  by  the  assignee  d  a  refdevin  bond  againaC  caw  « 
■nretiea  in  the  detuul  only.  And  where  diey  dedarad  that  i 
dty  of  C.  and  within  the  said  jurisdiction  of  the  mayor  of  th 
they  distrained  the  goods  of  W.  H.  for  rent,  and  that  W.  B. . 
said  dty,  made  his  plaint  to  the  mayn*,  &c.  and  prayed  ddira 
whereupon  the  mayor  todt  from  him,  and  the  'M«'wfiinfi 
another  person,  a  bond,  which  they  all  three  executed,  oondil 
fbr  W.  H.  appearing  befmv  the  maycv  or  hia  depu^  at  da 
Court  of  Record  of  the  dty,  and  there  prosocutiiy  his  auil 
and  thereupon  the  mayor  replened,  &c.  Held,  that  it  wi 
ground  for  special  demurrer,  that  the  dedarstian  did  not  si 
custom  for  the  mayor  to  grant  replevin,  and  take  bond,  and  di 
diew  that  plaint  was  made  in  Court.  (6) 

A  def^daot  in  re{deviD  does  not,  at  law,  by  giving  time  I 
l^aintiff  in  refdevio,  discharge  the  sureties  in  the  replevin  ban 

But  in  the  above  case,  the  Court  d  Exchequer  granted  i 
junction  to  restrain  the  landlord  fn»n  proceeding  at  law  c 
asdgnment  of  the  replevin  bond  agmnH  the  sureftw,  there  k^ 
log  to  have  been  an  agreement  to  refer,  and  a  reference  betwee 
landlord  and  tenant  (without  the  ccncurrence  of  the  surety)  a 
matters  in  difference,  whereby  the  performance  of  the  oondifj 
the  land  (to  proceed  with  effect)  Aos  been  nupended.  (d) 

Notwithstanding  this  decision  of  the  Court  of  Exchequer 
cause  was  tried  in  another  shape  before  the  Court  of  Cmnmon  ] 
The  plaintiff  declared  as  assignee  of  a  replevin  bond  agains 
surety ;  the  declaration  alleged  that  a  return  of  the  goods  wt 


(.)  Glorer  w.  CoIm,  1  Biog.  6.  7  Moore, 

(f)  Moore  T.  BowiMker.  6  Two 

«3ia.c. 

«Mw.h.81.S.C. 

(J-)  WilMnT.Hobd.?.  4M.&8.i«). 

(ri)  Bowiuker  v.  Moon.,  3  Prw, 
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judged,  but  that  S>  the  plaintiff  in  replevin,  did  not  make  return. 
The  defendant  pleaded,  1st.  that  the  judgment  was  obtained  by  the 
plaintiff  by  fraud,  in  collusion  with  S> :  Sdly,  that  before  judgment 
obtained,  all  matters  in  difference  between  the  plaintiff  and  S*  were 
referred  to  arbitration,  pending  which  the  proceedings  were  staid. 
Held,  that  the  first  plea,  not  stating  that  the  judgment  was  obtained 
for  the  purpose  of  defrauding  the  sureties^  was  no  answer  to  the 
action ;  and  that  the  second  plea  was  bad,  since  the  reference  was 
as  much  for  the  benefit  of  the  sureties  as  the  principal,  and  there- 
fore no  prejudice  could  arise  to  them  from  the  delay,  (a)  But  upon 
this  cause  coming  again  before  the  Court  of  Exchequer,  they 
granted  a  perpetual  injunction  against  the  defendant  in  equity,  to 
restrain  him  from  suing  on  the  replevin  bond,  on  the  ground  that 
the  circumstances  affected  the  conscience  of  the  defendant  in  equity : 
because  the  suit  was  in  point  of  fact  delayed,  and  the  surety  placed 
in  a  different  situation  by  the  delay,  which  might  have  been  pre- 
judicial  to  him,  whether  it  actually  was  so  or  not.  (6) 

The  plaintiff  and  defendant  in  a  replevin  suit  referred  the  cause 
to  an  arbitrator,  and  agreed,  without  the  privity  of  the  sureties, 
that  the  replevin  bond  should  stand  as  a  security  for  the  perform- 
ance of  the  award  :  Held,  that  the  sureties  were  discharged,  (c) 

Allowing  two  years  to  elapse  without  proceedings,  held  to  be  a 
breach  of  the  condition  in  a  replevin-bond  to  prosecute  the  replevin 
without  delay,  and  that  the  obligee  might  recover  on  such  breach, 
although  judgment  of  non  pros,  was  never  signed  in  the  County 
Court,  (d) 

By  11  G.  2.  c.  19.  s,  23.  the  sheriff,  on  taking  a  replevin  bond, 
must  ascertain  the  value  of  the  goods  distrained,  on  oath.  Where 
the  under-sheriff  administered  the  oath  to  A.  J7.,  the  broker,  and 
there  was  also  written  on  the  margin  of  the  replevin  bond,  **  A,  B. 
maketh  oath,  that  the  value  of  the  goods  within  specified  is 
49/-  Ifo.  r  Held,  that  this  was  a  mere  memorandum,  and  did  not 
require  an  affidavit  stamp,  (e) 

In  an  action  by  the  assignee  of  the  sheriff  on  a  replevin  bond, 
conditioned  for  the  plaintiff  in  replevin  to  appear  at  the  County 
Court,  and  prosecute  his  suit  with  effect,  and  make  a  return  of  the 

(a)  Moore  v.  Bowmaker,  7  Taunt.  97.  S.  &  P.  285.  S.  C. 

C.  «  Mar»h.392.  S.  C.  (rf)  Axford  v.  PorretU  4  Bing.  586.     1 

(6)  Bowmaker  v.  Moore,  7  Price,  223.  M.  &  P.  476. 

(r)  Archer  v.  Hale.  4  Binp.  464.   1  M.  (?)  Dunn  v.  Lowe.  1  Bing.  193. 
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goods  distrained,  if  it  should  be  adjudged ;  and  the  plaintiff  i 
plevin,  after  removing  the  plaint  into  the  Common  Pleas,  be 
nonsuit ;  it  was  held,  that  he  had  thereby  not  prosecuted  the 
with  effect,  and  that  the  condition  of  the  bond  was  broken ; 
the  avowant  had  his  election  of  proceeding  by  a  writ  de  rei 
habendOf  or  issuing  a  writ  of  inquiry  under  the  statute  17  Cc 
c.  7.  s,  2.  Therefore,  where  to  a  declaration  against  one  ol 
sureties  on  the  bond,  averring  that  the  plaintiff  in  replevin  di< 
prosecute  his  suit  with  effect,  a  plea,  stating  the. writ  of  inc 
and  judgment  to  recover  the  arrears  found  under  17  Car.  2.  c.  7. 
is  no  bar  to  the  action  on  the  bond,  and  is  bad  on  gencfTal  demv 
it  not  shewing  that  any  execution  had  issued  on  the  judgmen 
that  the  sum  recovered  had  been  levied  and  paid  to  the  avo 
before  action  brought  (a) 

Declaration  in  debt  by  the  assignee  of  a  replevin  bond,  se( 
the  condition,  which  was,  that  **  if  B.  appeared  at  the  then 
County  Court,  and  there  prosecuted  his  suit  without  delay  ag 
/.,  the  bond  to  be  void  ;*"  averment,  "  that  B.  did  not  appear. 
Plea,  first,  non  est  factumy  and  issue  thereon ;  second,  ^*  that  I 

i  appear  and  prosecute,  &c.  (^  and  third,  ^^  that  B.  did  appear  a 

then  next  County  Court,  and  prosecute,  fee.*"  and  which  said 
%8  still  depending  and  undetermined.  Replication  to  the  seconc 
third  pleas,  traversing  the  appearance  and  prosecuting  of  the 
but  not  traversing  the  allegation  that  the  suit  was  stUl  deper. 
and  undetermined^  and  issue  on  the  replication :  Held,  on 
pleadings,  that  an  agreement  (which  was  made  a  rule  of  this  C 
between  plaintiff  and  the  principal  to  stay  all  proceedings  i 
replevin,  upon  payment  by  the  latter  of  a  certain  sum  of  m< 
each  party  to  pay  his  own  costs,  w^as  admissible  evidence  to  neg 
the  allegation  in  the  third  plea,  that  the  suit  was  still  depe? 
and  undetermined,  and  that  the  surety  was  not  discharged  by 

I  agreement,  after  breach  by  the  principal,  but  was  liable  for 

sum  as  appeared,  upon  a  reference,  to  be  due.  (h) 

I  Though  a  replevin  l)ond  be  executed  by  one  of  two  sureties 

;  it  is  nevertheless  available  by  the  sheriff  against  such  suret^ 


i! 


(a)  Tumor  v.  Turner,  4  Moore,  606.     2     &  llyl.  MCy. 
Brod.  &  Binp.  107.  S.  C.  (r)  Austen  v.  Howard,  7  Taunt. 

(/')  Ilallett  V.  MounUtephen,  2  Dowl.    Marsh.  3JJ.  S.  C. 
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but  it  seems  not  to  a  greater  amount,  than  a  moiety  of  the  rent  and 
costs,  (a) 

One  of  the  sureties  in  a  replevin  bond,  being  a  material  witness 
in  the  cause,  the  Court  granted  a  rule  for  substituting  another 
surety  in  his  place,  upon  giving  the  defendants  attorney  notice  of 
such  rule.  (6) 

In  debt  upon  a  replevin  bond,  assigning  for  breach  the  not 
making  a  return  of  the  goods  distrained  for  rent,  the  plaintiff  may, 
after  signing  judgment  against  the  defendant  for  not  returning  the 
demurrer  book,  tax  the  costs  and  issue  execution  for  them,  and  the 
amount  of  the  goods  distrained  as  indorsed  on  the  replevin  bond, 
without  executing  a  writ  of  enquiry,  (c) 

The  Court  will  not  set  aside  proceedings  on  a  replevin  bond 
because  the  action  is  commenced  before  breach,  for  it  may  be 
pleaded,  (d) 

After  a  nonsuit  for  a  variance  in  an  undefended  action  on  a  re- 
plevin bond,  the  Court  will  permit  the  declaration  and  record  to  be 
amended,  and  a  new  trial  had.  (e) 

Interest  is  not  allowed  on  the  affirmance  of  a  judgment  in  an 
action  on  a  replevin  bond.  (/) 


CHAPTER  XIX. 

REMEDIES  FOR  TENANTS  AGAINST  LANDLORDS. 

Of  the  Remedies  for  an  unfounded,  irregular,  or  excessive 

Distress. 

Section  I.  For  Rent  pretended  to  be  Arrear . 
Section  II.  For  other  supposed  Right  to  distrain. 


It  has  been  seen  that  where  the  goods  or  cattle  of  a  person  have 
been  taken  as  a  distress,  whether  on  the  ground  that  they  are  liable 

(a)  Austen  v.  Howard,  7  Taunt.  327.  1     (c)  Middleton  v.  Bryan.  3  M.  &  S.  155. 
Moore,  68.  S.  C.  {d)  Anon,  b  Taunt.  776. 

{h)  Bailfiy  v.  Bailey,   1    Bing.    92.  7     (e)  Halbead  v.  Abrahams,  3  Taunt.  81. 
Moore,  439.  S.  C.  (/)  Anon.  4  Taunt.  30. 
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for  rent-arrear  or  damage-feasant,  the  party  so  distrained  upon 
contest  the  distrainer's  right  by  an  action  of  replevin ;   beside 
action,  however,  the  law  affords  otlier  remedies  where  the  dis 
I  is  unfounded ;  these  are  by  action  of  trespass  de  bonis  asporiaU 

'  quare  clausum  fregity  for  damages ;  or  trover  for  the  value  of 

thing  distrained. 

Trespass  quare  clausum  fregit  was  the  remedy  conunonlji 
sorted  to  of  old,  not  merely  as  a  remedy  for  a  distress  wrongi 
taken,  but  as  a  means  of  trying  the  title  to  lands  anid  tenemi 
the  title  frequently  coming  into  question  in  the  course  of  thai 
tion ;  that  action,  however,  has  of  late  years  been  in  some  de 
superseded  by  that  of  replevin  in  the  one  case,  and  ejectment  in 
other. 

Still,  however,  these  actions  of  trespass,  and  that  of  trover, 
open  to  the  party  who  means  to  contest  the  validity  of  a  dist 
The  proceedings  have  in  effect  much  similarity  ;  but  in  respec 
proof  of  title,  (where  the  distress  was  for  damage-feasant,)  the 
tion  of  replevin  being  more  strict  than  that  of  trespass  for  tal 
and  carrying  away  the  goods,  the  latter  remedy  is  often  preferr 


Section  I.     Remedies  for  unfounded  Distress  for  L 

pretended  to  be  Arrear. 

To  entitle  a  man  to  bring  trespass  he  must,  at  the  time  when 
act  was  done  which  constitutes  the  trespass,  either  have  the  ac 
possession  in  him  of  the  thing  which  is  the  object  of  the  trespass 
else  he  must  have  a  constructive  possession  in  respect  of  the  ri 
being  actusdly  vested  in  him.  (a) 

This  action  lies  for  an  unlawful  taking;  as  if  the  distress 

made  at  night.     So,  if  beasts  of  the  plough  had  been  taken  w 

other  sufficient  distress  could  have  been  had.     So,  if  doors  h 

'  been  broken  open  (or  enclosures  thrown  down)  to  make  it,  for 

(  outer  door  can  in  no  case  be  broken  open,  except  under  the  direci 

of  Stat.  11  G.  2.  c.  19.  of  which  we  have  before  treated, 
i  But  in  distress  for  rent,  if  the  outer  door  be  open,  the  person 

(a)  Burser  v.  Martin.    Cro.  Jac.  46.   Smith  v.  Milles.  1  T.  R.  4S0. 


/ 
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training  may  justify  breaking  open  an  inner  door  or  lock  to  find  any 
goods  which  are  distrainable.  (a) 

So,  even  where  the  trespass  was  brought  for  breaking  and  enter- 
ing the  plaintiff  ^s  house  and  taking  his  goods,  and  the  case  in  evi- 
dence was,  that  the  defendant  having  with  him  a  constable,  had 
entered  the  plaintiff ^s  house  to  make  a  distress  for  rent  After  he 
had  told  his  business  and  began  to  make  an  inventory,  the  plaintiff  ^s 
wife  tore  his  paper,  beat  him  and  the  constable  out,  and  then 
blocked  up  the  door ;  about  an  hour  after  the  defendant  with  severtU 
others  returned  and  demcmded  admiitancej  which  being  refusedy  he 
broke  open  the  doors.  It  was  ruled  by  Wilmoty  J.  that  the  distress 
having  been  lawfully  begun  and  not  deserted,  but  the  defendant 
compelled  to  quit  it  by  violence,  this  was  a  re-continuance  of  the 
first  taking,  and  so  was  lawful ;  though  he  cotdd  not  when  he  first 
came  have  so  broke  open  the  doors,  (b) 

Trespass  or  Case. — The  stat.  9,  W.  S^  M.  sess.  1.  e.  5.  s.  5.  pro- 
vides, **  that  in  case  any  distress  and  sale  as  aforesaid,  shall  be  made 
by  virtue  or  colour  of  that  Act,  for  rent  pretended  to  be  arrear  and 
due,  where  in  truth  no  rent  is  arrear  or  due  to  the  person  or  persons 
distraining ;  or  to  him  or  them  in  whose  name  or  names,  or  right, 
such  distress  shall  be  taken  as  aforesaid,  that  then  the  owner  of 
such  goods  or  chattels  distrained  and  sold  as  aforesaid,  his  executors 
or  administrators,  shall  and  may,  by  action  of  trespass,  or  upon  the 
case,  to  be  brought  against  the  person  or  persons  so  distraining,  any 
or  either  of  them,  his  or  their  executors  or  administrators,  recover 
double  of  the  value  of  the  goods  or  chattels  so  distrained  and  sold, 
together  with  full  costs  of  suit^ 

The  plaintiff  gave  a  note  of  hand  for  rent  arrear,  and  took  a  re- 
ceipt for  it  when  paid,  the  defendant  afterwards  distrained  for  rent, 
the  plaintiff  brought  trespass;  and  it  was  holden,  that  notwith- 
standing this  note,  the  defendant  might  distrain,  for  it  is  no  altera- 
tion of  the  debt  till  payment. — But  if  A.  indorse  a  note  to  B.  for  a 
precedent  debt,  and  B,  give  a  receipt  for  it  as  money  when  paid, 
yet  if  he;[ieglect  to  apply  to  the  drawer  in  time,  and  by  his  laches 
the  note  be  lost,  it  will  extinguish  the  precedent  debt,  and  in  an 
action  he  would  be  nonsuited,  (c) 

If  a  landlord  accept  a  bond  for  rent,  this  docs  not  extinguish  it, 

(a)  Bull.  N.  P.  81.  (r)  Bull.  N.  P.  18^. 

(6)  E»p.  Ni.  Pri.  396. 
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ftir  dw  mt  te  U^MT,  mad  the  aceepUnBe  of  a  Kcuri^  of  « 
d^ce  b  no  extJaguiihiniBit  of  a  debt,  m  ■  itatiito^taiilel 
bond:  bat  a  judgment  obtdned  upoo  ■  bond  is  an  cattingafafa 
of  It  (a) 

To  BUTtnmt  for  rent  agefaiM  dnee  dd^adnti,  h  was  pki 
^t  td  flie  nnt  411  wm  pdd ;  that  at  the  leddue,  two  of  di 
ftndwta  bad  fM  Aeir  Aare^  and  tbrt  the  defendnt,  MH 
'gave  tlw  pbdnttff  »  prondanry  note  for  hia  riiBie  payaUe  at  a  I 
cA;  diat  Mid)  note  waa  duluoouRd,  whereapoD  tibe  plaintiff 
JfildW  and  had  judgment  by  debtiH  on  audi  notc^  irfiidi  j 
awot  wai  atill  unaadrfied.  When  the  pka  waa  pk^ai,  the  dd 
ant  waa  under  tenna  to  plead  inuabl  J.  The  plaintiff  trealcd 
no  plea  under  a  Judge^l  order,  and  ngned  judgment  ftr  want 
pica.  On  cauBeberagriiown,  the  defendant'aoounad  contended 
die  plea  waa  good ;  for  that  the  aetidn  on  the  oovcnant  amm 
be  judgment  on  the  note,  and  the  defendant  bad  a  right  to  i 
hlraadf  of  the  point.  L.  JTeiiypw.  **  The  judgment  b  a  merg 
dw  original  cause  at  action  where  it  is  obtained  immediatdy  oi 
(viginal  canae  itaelf ;  but  it  is  no  mefger*  wliere  It  is  on  a  odla 
pdnt,  unless  the  fruita  of  it  be  obtained."  The  deftedanf^  c 
sd  then  said,  that  at  any  rate  the  plaintilf  ought  not  to  hare  dj 
judgment ;  he  ought  to  have  demurred.  S  Burr.  1788.  Ld.  j 
yen,  *'  I  suspect  that  this  plea  ia  founded  on  knavery ;  it  go 
dcAat  the  justice  of  the  case:  but  I  fear  that  the  plaintiff  wai 
justified  in  treating  it  as  no  plea.  He  ou^t  to  have  demun 
Rule  absolute,  (ft) 

Where  the  tenant  of  premises  under  a  lease,  and  at  a  rent 
able  half  yearly,  agreed  to  pay  all  taxes,  except  the  laodlord'a 
perty  tax,  which  the  landlc»d  agreed  to  allow,  and  the  tenant  ag 
to  lay  out  901.  in  repairs,  which  the  landlord  also  agreed  to  al 
but  afterwards  distrained  for  half  a  yearns  rent,  and  atdd  to  then 
amount,  without  allowing  dther  for  repairs  or  proper^  tax,  w 
he  knew  the  tenant  had  paid  to  the  collector :  Held,  that  the  tc 
might  recova*,  in  respect  of  the  property  tax ;  but  not  in  respe 
the  repairs,  in  an  action  for  money  had  and  received  against 
latkllord.  (c) 

A  tenant,  whose  standing  com  and  growing  crops  have 

(-)  BoU.  N.P.  18a.  C.3.  T.'«  MSS. 

(b)  Unk*  V.  Hitcbd,  et  al.  &I.  T.  43        (r)  Unbim  v.  Tate.  1  M.  &  S.  <iu< 
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seised  as  a  distress  for  rent  before  they  were  ripe,  cannot  maintain 
an  action  upon  the  case  under  ^  W,  S^  M.  8.  9S.  c.  5.  against  the 
landlord  or  his  bailiff,  for  selling  the  same  before  five  days,  or  a 
reasonable  time,  have  elapsed  after  the  seizure,  such  sale  being 
whoUy  void,  (a) 

A.  brought  an  action  for  use  and  occupation  against  B.  and  re- 
<x>vered  a  verdict;  and  B.  afterwards  commenced  an  action  of  tres- 
pass against  A.  for  seizing  his  cattle  for  rent  due,  and  A.  suffered 
judgment  by  default;  and  on  a  writ  of  enquiry  B.  recovered  1/. 
more  in  damages  than  A.j  and  obtained  in  his  action :  it  was  held 
that  the  costs  of  the  one  might  be  set  off  against  the  other,  although 
it  appeared  that  A.  was  insolvent,  and  that  his  attorney  wotdd  be 
thereby  deprived  of  his  security  for  costs.  (6) 


Section  II.     For  other  supposed  Right  to  distrain. 

TrespcLSS. — If  the  distress  were  made  for  other  supposed  cause, 
than  under  pretence  of  rent  arrear,  when  in  truth  it  was  unfounded, 
trespass  also  lies  for  the  illegality. 

After  judgment  vacated,  and  restitution  awarded,  the  defendant 
brought  trespass  against  the  plaintiff  for  taking  the  goods,  and  the 
Court  held  that  the  action  would  lie;  for  by  vacating  the  judgment 
it  is  as  if  it  had  never  been,  and  is  not  like  a  judgment  reversed  by 
writ  of  error. — But,  in  such  case,  it  would  not  lie  against  the  sheriff, 
who  has  the  King^s  writ  to  warrant  him ;  but  the  party  must  pro- 
duce not  only  the  writ,  but  the  judgment  (c) 

Where  the  action  is  transitory  (as  trespass  for  taking  goods)  the 
plaintiff  is  foreclosed  to  pretend  a  right  to  the  place,  nor  can  it  be 
ocmtested  upon  the  evidence  who  had  the  right :  therefore  possession 
is  justification  enough  for  the  defendant,  and  it  is  sufficient  for  him 
to  plead  that  he  was  possessed  of  BlackacrCj  and  that  he  took  the 
goods  damage-feasant  without  showing  title. — But  it  is  otherwise  in 
trespass  qtsare  clattsy/m  fregit^  because  there  the  plaintiff  claims  the 
dose,  and  the  right  may  be  contested,  (d) 

Trespass  for  taking  and  detaining  his  cattle  at  TeddingUm ;  the 

(a)  Owen  v.  Legb,  3  Darn.  &  Aid.  470.  (c)  Bull,  N.  P.  84. 

(h)  Lomas  v. Mellor,  5  Moore,  95.  (d)  Ibid.  89. 
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defendant  justified  taking  them  damage-feasant  at  Kingston. 
that  he  carried  them  to  Teddington  and  unpounded  them  t 
It  was  objected  on  demurrer  that  the  justification  was  local, 
therefore  the  defendant  ought  to  have  traversed  the  place  i 
declaration :  aed  mm  allocatur ,  for  when  the  defendant  sa] 
carried  them  to  Teddington^  and  impounded  them  there,  they  ; 
in  the  place ;  for  if  the  defendant  had  not  a  right  to  take  thei 
was  a  trespasser  at  Teddington,  {a) 

The  general  issue  in  trespass,  is  ^*  not  guilty.'" 

In  trespass  quare  clatisum  fregitj  the  defendant  may,  upon 
guilty,^  give  in  evidence  that  he  had  a  lease  for  years,  (but  not 
he  had  a  lease  at  will,  for  that  is  like  a  licence  which  may  be  i 
termanded  at  pleasure,)  or  that  his  servant  put  the  cattle  there 
out  his  assent ;  but  he  cannot  give  in  evidence  a  right  of  com 
or  to  a  way,  or  any  other  easement ;  nor  can  the  defendant  gi 
evidence  that  the  plaintifT  ought  to  repair  his  fences,  for 
whereof  the  cattle  escaped ;  nor  that  he  entered  to  take  his  ei 
ments  or  cattle ;  nor  that  he  entered  in  aid  of  an  officer  for  e: 
tion  of  process,  or  in  fresh  pursuit  of  a  felon,  or  to  remove  a 
sance,  nor  that  it  was  the  freehold  of  A,  and  that  he  entered  b 
command  or  licence ;  for  these  are  all  matters  of  justific 
only,  (a) 

So,  the  defendant  cannot  give  in  evidence,  that  the  goods 
seised  as  a  heriot,  or  that  they  were  distrained  damage  fea 
&c.  (a) 

But  he  may  give  in  evidence,  or  plead,  that  he  was  tenant  in 
mon  with  the  plaintiff:  but  if  he  would  take  advantage  of  a  stn 
being  so,  he  must  plead  it  in  abatement,  for  that  will  not  prove 
not  guilty.  So,  if  there  be  two  defendants,  they  may  pic 
tenancy  in  common  in  one  of  them,  with  the  plaintiff.  (6) 

In  case  of  an  absolutely  stinted  common  in  point  of  number 
commoner  may  distrain  the  supernumerary  cattle  of  another : 
not  if  any  admeasurement  be  necessary ;  as  where  the  stint  hi 
lation  to  the  quantity  of  common  land,  (r) 

With  respect  to  the  plea  of  liberum  tenementum^  and  to  a 
assignment,  if  the  defendant  say  that  the  locus  in  quo  is  six 
in  D,  which  are  his  freehold,  and  tlie  plaintiff  say  they  are  his 

(u)  Bull,  N.  p.  9().  (/')  Ibid.  34.  91. 

(t)  Hail  V.  HardiDg,  1  LU.  U.  673. 
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hold,  and  in  truth  the  plaintiff  and  defendant  have  both  six  acres 
there,  the  defendant  cannot  give  in  evidence,  that  he  did  the  trespass 
in  his  own  soil,  unless  he  give  a  name  certain  to  the  six  acres,  for 
otherwise  (says  Dyety  23.  c.  147.)  the  plaintiff  cannot  make  a  new 
assignment,  (a) 

It  is  certain,  that  where  the  action  is  transitory  (as  for  taking  the 
plaintiff's  goods)  the  defendant,  if  he  would  plead  the  locus  in  quo 
to  be  his  freehold,  and  that  he  took  the  goods  damage-feasant,  must 
ascertain  the  place  at  his  peril ;  because  by  his  plea  he  has  made 
that  local  which  was  at  large  before :  for  the  taking  of  the  goods  is 
the  gist  of  the  action,  and  therefore  the  plaintiff  may  prove  it  at  a 
different  place  from  that  laid  in  the  declaration,  (a) 

Indeed,  it  should  seem  that  anciently,  upon  a  writ  of  quare  clau- 
sumfregU^  the  plaintiff  might,  and  may  still,  declare  either  gene- 
rally, for  breaking  his  close  at  A.  or  might  name  the  close  in  his 
count,  as  for  breaking  and  entering  his  close  called  Blackacre  in  A. 
or  might  otherwise  certainly  describe  the  same.  If  he  declared  ge- 
nerally, and  the  defendant  pleaded  the  general  issue,  the  plaintiff 
might  give  evidence  of  a  trespass  in  any  part  of  the  township  of  A. 
So  that,  for  the  advantage  of  the  defendant,  and  to  enforce  the 
plaintiff  to  ascertain  the  place  exactly,  a  method  was  devised  of  per* 
mitting  the  defendant  to  plead  what  is  called  the  ^*  common  bar,^ 
that  is,  to  name  any  place,  as  Broomfield  (true  or  false  was  imma- 
terial) in  ^.  as  the  place  where  the  supposed  trespass  happened,  and 
then  allege  that  such  place  so  named  was  the  defendant's  own  free- 
hold :  and  as  the  plaintiff  could  not  prove  a  trespass  in  Broomfieldy 
this  drove  him  to  a  new  assignment  of  the  locus  in  quo,  by  naming 
the  place  in  certain,  as  a  close  called  Blackacre,  to  which  the  de- 
fendant was  now  to  plead  afresh.  (6) 

In  trespass,  the  defendant  justified  in  a  place  called  A.  as  his 
freehdd ;  the  plaintiff,  by  way  of  new  assignment,  said  that  the 
place  in  which,  &c.  is  called  B.  It  is  no  plea  to  say  that  A. 
and  B.  are  the  same  place,  for  by  the  new  assignment  the  bar 
ia  at  an  end.  (a) 

If  the  plaintiff  make  a  new  assignment,  and  the  general  issue  be 
joined  thereon,  the  plaintiff  cannot  prove  the  defendant  guilty  at  the 
place  mentioned  in  the  bar;  for  when  the  plaintiff  makes  a  new  as- 
flgnment,  he  waives  that  whereto  the  defendant  pleaded  in  bar ;  so  as 

(a)  Bull,  N.  P.  92.  (6)  Martin  v.  Kesterton,  2  Bl.  R.1089. 
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in  truUi  if  it  be  thfwune  place,  he  can  never  take  advant^ij^  tlivrenr, 
and  therefore  if  it  be  tlie  same,  yet  the  defendant  ought  not  to  re- 
join ttiat  it  is  so,  but  plead  not  guilty,  and  take  advantage  of  it  al 
tlie  trial,  (a) 

A  man  is  not  obliged  to  justify  a  distress  for  the  cause  which  ht 
happeDs  to  aitsign  at  the  time  it  wm  made.  If  he  can  show  thai  h* 
had  a  Legal  justification  for  what  he  did  that  is  sufficient.  A  mvi 
may  distrain  for  one  tiling  and  avow  for  another :  thus,  he  maydik 
train  for  rent  and  avow  for  heriot  service.  (6)  ^ 

On  a  justification  for  taking  cattle  damage^easant,  if  itaffiri 
that  the  party  distraining  had  not  actually  got  into  the  hauk 
qua  before  tlie  cattle  had  got  out  of  it,  the  justification  cannot  be 
supported.  ('■) 

In  trespass  for  taking  and  driving  plainlifTg  cattle,  to  wU^ 
there  was  a  justification,  that  defendant  was  lawfully  possessed  dftj 
ut-rtain  close,  and  that  he  took  the  cattle  damage-feasant,  plaialil 
may  sfiecially  reply  title  in  another  by  whose  command  he  enteml 
Sfc.  and  it  does  not  vitiate  the  replication  that  it  is  unnecesianl] 
proved,  and  farther  to  give  colour  to  the  defendant,  (rf)  i 

I-'or  as  trespass  is  a  possessory  action,  it  ia  enough  for  the  plaaSf 
in  his  replication  to  traverse  tlie  title  set  out  by  the  defendMlj 
without  setting  up  a  title  iu  himself:  for  the  possession  admitud 
in  the  plea  in  giving  colour,  is  sufficient  unless  the  defendant  on 
make  out  a.  title  in  himself. — But  if  in  trespass  for  taking  a  geldir^. 
(or  other  chattel,)  the  defendant  plead  that  the  place  where,  &c  a 
one  hundred  acres,  and  that  J.  S.  is  seised  thereof  in  fee,  and  that  h* 
as  his  servant  and  by  his  express  orders  took  the  fielding  (or  oti»' 
chattel)  damage-fi-asant :  the  plaiiitifF  cannot  reply  de  injuria  ma 
propria  obaq.  tali  causa,  for  that  would  put  in  issue  three  or  int 
things ;  but  he  must  traverse  one  thing  in  particular,  (e) 

If  the  defendant  plead  that  it  is  his  freehold,  the  plaintiff  VKJ 
reply  three  ways :  1.  that  it  is  his  freehold,  and  then  he  must  al«^ 
traverse  the  defendant's  plea,  except  in  one  case,  and  that  ia  when 
he  makes  a  new  assignment.  2.  Or  he  may  derive  a  title  unda"  ^ 
defendant,  and  then  he  must  not  deny  its  being  the  defendant's  fR»- 
nold.     3.  He  may  set  up  a  title  nut  inconsistent  with  the  deftsxl- 

(a)  BulI.N.P.  92.  (f)   lK.p.N.P.95. 

(A)  Crowthsr  v.  RanuboUom.  7  T.  R.  (d)  1  Eap.  N.  P.  Sit. 

fir.8.  Owimiel  V.  Philips.  :i  T    H.(A(,.  (<■)  Pun.N.P,  9:1. 
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ast^s,  and  then  he  may  either  traverae  the  defendant's  title,  or  not, 
as  he  pleases,  (a) 

It  is  not  necessary  to  have  an  interest  in  the  soil,  to  maintain 
trespass  quare  clauaumfregity  but  an  interest  in  the  profits  is  suf- 
fident^  as  he  who  has  prima  tonmra.  So,  if  J.  S>  agree  with  the 
owner  of  the  soil  to  plough  and  sow  the  ground,  and  for  that  to 
give  him  half  the  crop,  J.  S.  may  have  his  action  for  treading  down 
the  com,  as  the  owner  is  not  jointly  concerned  in  the  growing  com, 
but  is  to  have  half  after  it  is  reaped  by  way  of  rent,  which  may  be 
of  other  things  than  money :  though  in  Co.  Lit.  142,  it  is  said  it 
cannot  be  of  the  profits  themselves ;  but  that  (as  it  seems)  must  be 
understood  of  the  natural  profits,  (b) 

The  plaintiff  may  prove  trespass  at  any  time  before  the  action 
brought,  though  it  be  before  or  after  the  day  laid  in  the  dedara- 
tioiL  But  in  trespass  with  a  coniintuindOf  the  plaintiff  ought  to 
oonfine  himself  to  the  time  in  the  declaration ;  yet  he  may  waive 
the  oonHnuando^  and  prove  a  trespass  on  any  day  before  the  action 
brought,  or  he  may  give  in  evidence  only  part  of  the  time  in  the 
etmiinuando.  (c) 

The  plaintiff  can  only  prove  the  taking  such  goods  as  are  men- 
tioned in  the  declaration ;  because  a  recovery  in  the  action  could 
not  be  pleaded  in  bar  to  any  other  action  brought  for  taking  other 
goods  than  those  specified  in  the  declaration.  Therefore,  when  the 
declaration  was  for  entering  the  plaintiff  ^s  house,  and  taking  diversa 
bona  et  catalla  ipsius  querentis  ibidem  inventa  after  verdict  for  the 
plaintiff,  the  judgment  was  arrested,  (d) 

By  the  stat.  91  J.  1.  e.  16,  the  defendant  may  to  trespass  quare 
elautvm  fregitj  plead  a  disclaimer,  and  that  the  trespass  was  by 
n^ligence  or  involuntary,  and  tender  of  sufiicient  amends  before 
the  action  brought ;  whereupon,  or  upon  some  of  them  the  plaintiff 
shall  be  forced  to  join  issue :  and  if  the  said  issue  be  found  for  the 
defendant,  or  the  plaintiff  shall  be  nonsuited,  the  plaintiff  shall  be 
dearly  barred  from  the  said  action,  and  all  other  suits  concerning 
the  same.  , 

Though  the  verdict  do  not  agree  with  the  plea  in  the  manner  and 
nature  of  the  tenure,  yet  if  it  agree  in  substance  in  the  point  for 
which  the  distress  was  made,  that  is  sufficient ;  for  there  is  a  differ- 

(a)  BuU,  N.  P.  94.  (c)  BuU.  N.  P.  86. 

(6)  Ibid.  85.  (rf)  Ibid.  84. 
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ence  between  trespass  and  replevin,  for  in  replevin  it  beh<nr 
avowment  to  make  a  good  title  in  omnibus,  (a) 

Thus  in  trespass  for  breaking  and  entering  the  plaintiff '*s 
and  taking  his  goods,  the  defendant  pleaded,  that  the  house  is  ] 
of  a  half  yard  holden  of  A.  by  homage,  fealty,  escuage,  uno 
suit  of  Courts,  enclosing  his  park  with  pales,  and  rent  of  a  j 
of  comyn,  and  for  three  years^  arrear,  and  for  homage  and  : 
of  the  tenant,  he  by  ^.^s  command  entered  and  took,  &c.  th 
fendant  traversed  the  tenure  modo  et  formA.  Special  verdic 
he  held  of  A.  by  homage,  fealty,  enclosing  his  park,  rent  of  a  { 
of  comyn,  et  non  aliierj  and  judgment  for  the  defendant  (6) 

In  trespass  for  taking  the  plaintiff^s  cattle,  justification  that 
were  damage-feasant  in  the  defendant'^s  close  is  sufficient  wi 
setting  forth  a  title,  (c) 

If  trespass  for  taking  and  selling  the  plaintiff^s  goods  be  bn 
against  two  persons,  and  the  one  suffer  judgment  to  go  by  de 
and  the  other  justify  the  taking  on  a  distress  for  rent,  by  com 
of  his  co-defendant,  and  the  selling  by  the  licence  of  the  pla 
and  issue  be  taken  on  the  licence  and  found  for  the  defendan 
judgment  suffered  by  default  shall  be  arrested;  for  the  case 
licence  cannot  be  distinguished  from  a  gift  of  goods,  or  a  re 
whiph  destroys  the  cause  of  action  as  to  all  the  defendants,  (d 


Trover  for  an  irregular  Distress,  Sgc. 


Trover  also  lies  for  a  distress  illegally  taken ;  as  where  a  rij 
distrain  exists,  but  the  distrainer  (where  the  distress  is  for 
takes  such  goods  as  are  not  lawfully  the  subjects  of  a  distrei 
wearing-apparel  in  use,  &c. 

For  where  cattle  or  goods  are  wrongfully  taken  and  detaine 
party  may  bring  trespass  vi  et  armis,  replevin,  trover,  or  del 
or  if  they  be  converted  into  money,  he  may  waive  the  tort 
bring  assumpsit  for  money  had  and  received :  but  the  plaintif 
ing  once  made  his  election,  cannot  afterwards  bring  another 


,1 


(a)  Bull.  N.  P.  56. 

(6)  Ibid.  55. 

(r)  Osway  v.  Bristow,  11  Mod.  ,'>7. 


(rf)  Bipps  V.  Greenfield,  8  Mod 
Ld.  Raym.  1372.  S.  C.    1  Str.  610 
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for  the  same  cause,  either  wliilst  the  former  is  depending,  or  after  it 
has  been  determined,  (a) 

If  therefore  a  party  pay  money  in  order  to  redeem  his  goods 
from  a  wrongful  distress  for  rent,  (or  any  other  supposed  ground  of 
distress,  it  is  presumed,)  he  may  maintain  trover  against  the  wrong 
doer.  (6) 

But  where  a  party  threatened  with  a  distress  for  rent,  pays 
money,  against  the  payment  of  which  he  might  legally  have  de- 
fended himself,  but  does  not  do  it,  this  shall  not  be  deemed  a 
payment  by  compulsion ;  nor  shall  he  be  allowed  to  set  it  off 
against  another  demand,  {c) 

Id  order  to  maintain  trover,  the  plaintiff  must  have  a  right  of  pro- 
perty in  the  thing,  and  a  right  of  possession ;  and  unless  both  these 
things  concur,  the  action  will  not  lie. — Therefore  where  goods 
leased,  as  furniture  with  a  house,  have  been  wrongfully  taken  in 
execution  by  the  sheriff,  the  landlord  cannot  maintain  trover  against 
the  sheriff.  \d) 

But  where  certain  mill  machinery,  together  with  a  mill,  had  been 
demised  for  a  term  to  a  tenant,  and  he  without  permission  of  his 
landlord,  severed  the  machinery  from  the  mill ;  and  it  was  after- 
wards seized  under  a  fieri  facias  by  the  sheriff,  and  sold  by  him  : 
it  was  held  that  no  property  passed  to  the  vendee,  and  the  landlord 
was  entitled  to  bring  trover  for  the  machinery,  even  during  the 
continuance  of  the  term,  {e) 

A.  is  let  into  possession  of  the  refuse  spar,  produced  from  a  lead 
mine,  situate  in  land  demised  to  B.  a  farmer,  (as  tenant  from  year  to 
year,)  and  pays  an  annual  rent  for  the  spar  to  B!"^  landlord,  and 
exercises  dominion  over  it  by  disposing  of  it  as  his  property ;  C. 
from  time  to  time  enters  upon  the  land,  and  carries  away  portions 
of  the  spar,  and  A.  brings  assumpsit  for  the  value  of  the  spar  so 
taken  away.  After  verdict  by  the  jury,  finding  that  B.  the  tenant 
of  the  land  has  an  interest  in  the  spai*,  and  has  not  surrendered  it  to 
his  landlord  :  held,  that  the  landlord  cannot  convey  such  a  title  to 
Ao  as  will  enable  the  latter  (supposing  his  possession  is  clearly  es- 
tablished) to  waive  the  tortious  taking,  and  bring  assumpsit   for 

(a)  1  Tidd,  Pr.  10.  (rf)  Gordon  v.  Harper,  7  T.  R.  9. 

(A)  Shiptnck  v.  Blanchard,  6T.  R.298.  {e)  FRrnint  v.  Thompson,  3  Stark,  Ni. 

(r)  Knibbs  v.  Hall,  1  Esp.  Rep.  84.  re-  Pri.  130.   5  Bum.  &  Aid.  H.i6,  «  Dowl.  Cit 

cofirniaed  in  Lothian  v.  Henderson.  3  Kos.  Ryl.  1  S.  C 

it  Pui.  r»3o. 
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the  value  of  the  spar,  in  the  absence  of  an  express  contract  o 
though  the  tenant  has  never  disturbed  his  possession,  (a) 

The  landlord  of  a  tenant  from  year  to  year,  though  there 
reservation  of  the  timber  on  the  premises,  may  support  tr 
ffi  et  armisy  against  a  third  person,  for  carrying  it  away,  after 
been  cut  down.  (6) 

Trover  is  a  special  action  on  the  case, 'which  one  man  maj 
against  another,  who  hath  in  his  possession  anyof  hisgoodsby  del 
finding,  or  (dherwise^  or  sells  or  makes  use  of  them  without  hi 
sent,  or  refuses  to  deliver  them  on  demand ;  and  it  is  for  rec 
of  damages  to  the  value  of  the  goods ;  and  therefore  a  decia 
ought  to  contain  ocmvenient  certainty  in  the  description  of  the  tl 
so  that  the  jury  may  know  what  is  meant  thereby,  (c) 

The  conversion  is  the  gist  of  the  action,  and  the  manner  in 
the  goods  came  to  the  hands  of  the  defendant  is  only  induce] 
and  therefore  the  plaintiff  may  declare  upon  a  deeenerunt  ad  n 
generally,  or  specially  per  inventumem^  (though  the  defendant 
to  the  goods  by  delivery,)  for  being  but  inducement,  such  nee 
be  proved ;  but  it  is  sufficient  to  prove  property  in  himself,  p 
sion  to  have  been  in  the  defendant,  and  a  conversion  by  him. 
the  declaration  was  holden  to  be  good,  though  the  conversion  ws 
to  be  on  a  day  before  the  trover,  for  ihepostea  convertU  is  suffi 
and  the  viz.  void,  (rf) 

The  distinction  between  the  action  of  trespass  and  trover  \\ 
settled ;  the  former  is  founded  on  possession,  the  latter  on  proj 
a  special  projierty  is  sufficient  in  order  to  enable  the  party  to 
trover ;  and  even  property  is  sufficient,  without  possession,  (d) 

To  support  an  action  of  trover,  there  must  be  a  positive  toi 
act.  {e) 

Trover  being  founded  on  a  tort,  **  not  guilty*"  is  the  general 
A  release  also  may  be  pleaded  specially,  and  it  seems  is  the 
special  plea  in  this  action.     But  as  the  defendant  cannot 
the  special   matter,   he  may  give   it  in  evidence  on  the  g< 
issue.  (/) 

Where  the  goods  are  cumbrous,  instead  of  allowing  them 

(a)  Lee  V.  Shore,  2  Dowl.  &  Ilyl.  198.  Bull,  N.  P.  33. 

{h)  Ward  V.  Andrews,  2  Chit.  Rep.  636.  {e)  Bromlej  v.  Cox  well,   'i  Bos. 

Ante,  228.  239. 

(f)  BuU,  N.  P.  32.  i^f)  Bull.  \.  P.  48. 
(//)  Ward  V.    ^Nlacaul^^v,    4  T.   W.    409. 
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brought  into  Court,  the  Court  will  grant  a  rule  to  show  cause,  why 
on  the  deliyery  of  the  goods  to  the  plaintiff  and  paying  coats,  pro- 
ceedings should  not  be  staid,  (a) 


Trespass  for  an  viiregular  Distress. 

Trespass  will  also  lie  for  an  irregularity  in  making  the  distress,  (6) 
or  in  the  subsequent  disposition  of  it,  or  conduct  respecting  it. 

Therefore  trespass  lies  against  a  landlord,  who,  on  making  a  dis- 
tress for  rent,  turned  plaintiff's  family  out  of  possession,  and  kept 
the  premises  on  which  he  had  impounded  the  distress,  (c) 

But  respecting  a  distress  for  rent,  by  stat.  11  G.  2.  e.  19*  a  dis- 
tress for  rent  shall  not  be  deemed  unlawful  for  any  irregularity  in 
the  disposition  of  it  afterward,  nor  the  party  making  it  a  trespasser 
ab  iniiio :  but  the  party  aggrieved  may  recover  full  satisfaction  for 
the  special  damage  he  shall  have  sustained  thereby,  and  no  more, 
in  an  action  of  trespass  or  on  the  case,  unless  tender  of  amends  have 
been  before  made.  8. 19. 

Trover  therefore  will  not  lie  in  such  case,  (d) 

Trespass  will  not  lie  on  an  irregular  distress,  when  the  irregu- 
larity complained  of  is  not  in  itself  an  action  of  trespass,  but  con-, 
sists  merely  in  the  omission  of  some  of  the  forms  required  in 
conducting  the  distress,  such  as  procuring  goods  to  be  appraised 
before  they  are  sold ;  the  true  construction  of  the  provisions  in 
11  G.  2.  e.  19.  8,  19.  that  the  party  may  recover  a  compensation 
for  the  special  damage  he  sustains  by  an  irregular  distress  in  an 
action  of  trespass,  or  on  the  case,  is  that  he  must  bring  trespass  if 
the  irregularity  be  in  the  nature  of  an  act  of  trespass  ;  and  case  if 
it  be  in  itself  the  subjeat-matter  of  an  action  on  the  case,  (e) 

The  appraiser  of  a  distress  must  be  sworn  before  the  constable  of 
the  parish  where  it  is  taken :  the  constable  of  the  adjoining  parish 
cttiQot  interfere,  though  the  proper  constable  is  not  to  be  found 
when  wanted.  (/) 

A  reasonable  time  after  the  expiration  of  five  days  from  the  time 

(a)  BuU.  N.  p.  (49.)  139. 

(fr)  For  the  maimer  of  making  a  distress        (d)  Wallace  ▼.  King,  1  H.  Bl.  15, 16. 
for  rent  arrear,  and  of  the  sale  of  the  same,        (e)  Messing  r.  Kemble,  S  Campb.  155. 
flee  Appendix.  (/)  Avenell  t.  Croker,  1  Mo.  &  Mai. 

(r)  Etherton  v.  Popplewell,  1  East,  R.  172. 

3  eft 
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of  distren  U  by  law  alloirad  to  the  Iwdlord  far  appnuing 
«ciliiig  the  goods  diatniiwd.  (a)  ThcRfisre  where  m  aetki 
bmu^t  Bgainat  the  defatdant  ioi  nmaimng  upoo  'the  pm 
for  too  long  a  period,  and  for  not  appnisiDg  and  selling  the  f 
immediately  after  the  expiration  of  five  days  from  the  time  a 
tiVM  taken,  pursuaat  to  the  statutes  ft  W.  and  M.  seas.  1.  c.  & 
and  11  Geo.  %.  c.  19-  «■  10.  The  Court  of  King's  Bendi, 
clearly  of  ofnnion  that  it  was  lawful  for'  the  landlord  and  < 
acting  under  him,  to  remain  more  than  jIm  days  upon  the 
WMO,  tm  the  puipose  of  selUng  the  goods  distrained.  By  la 
oould  not  sell  till  Jive  days  had  expired ;  and  taking  the  two 
tutes  together,  it  is  clear  that  it  must  be  left  to  the  jury  U 
what  is  a  reasonable  time,  after  that  period,  wi&in  which  t< 
the  goods,  (b) 

If  a  landlivd,  who  has  diatraioed  for  rent  does  not  sdl  w 
die  JIm  days  by  arrangement  between  him  and  the  tenant,  tl 
Ho  proof  per  «e  oi  oollunoo  to  defraud  other  credhcws.  (6) 

It  seems  that  there  is  no  coxier  required  1^  law  to  be  cboi 
on  the  aale  ci  goods  distrained,  so  that  the  beasts  trf  the  jd 
duMild  be  postponed  to  other  goods ;  nor  u  it,  therefore  a  cau 
aetion  that  the  beatta  of  the  plough  should  be  told  beptre  the  < 
jpood*  are  diapoaed  of,  when  the  distress  itself  was  not  wi 
fbl.(c) 

Trespass  will  not  lie  against  a  hmdlord  who  occupies  an  a 
ment  over  a  mill  demised  to  a  tenant,  from  which  it  was  dh 
only  by  a  boarded  floor,  without  any  ceiling,  for  taking  u{ 
floor  d  his  own  apartment,  and  entering  through  the  i^iertu 
distrain  for  rent  (d) 


Action  on  the  Case/or  an  excemve  Dutren. 

As  to  on  excess  of  a  distress  taken,  an  action  on  the  case  lit 
that  on  the  statute  of  Marlbridge,  S2  H.  c.  1.  but  that  wil 
warrant  an  action  of  trespasa.  (e) 

Thus  in  trespass  for  breaking  and  entering  his  house,  and  tj 

(>)  Pitt.v.Siiei'.4Buii.&A]d.iOS.  {d)  Gould  *.  Bnditock,  4T»iiDt. 

(*)  HBtriuDT.  Bury,  6Price,€90.  (<)  CrowtlieT  v.  Ruiubottom,  7 

(<i)  JaiiiiarT.Yo1land.6Price,S.«rhit.  655-6MI. 
Rep.  ItiT.  S,  C. 
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an  excessive  distress,  after  judgment  by  default,  it  was  holden,  on 
error  brought,  that  trespass  would  not  lie,  for  the  entry  was  lawful, 
and  there  is  nothing  subsequent  to  make  it  a  trespass,  as  there  is 
when  the  distress  is  abused.  At  common  law,  the  party  mignt 
take  a  distress  of  more  value  than  the  rent,  therefore  that  did  not 
make  him  a  trespasser  a6  initio,  but  the  remedy  ought  to  be  by  a 
special  action  founded  upon  the  statute  of  Marlbndge.  (a) 

Case  will  not  lie  for  taking  an  excessive  distress,  where  one  thing 
only  could  be  taken,  though  greatly  exceeding  in  value  the  amount 
of  the  distress.  (6) 

Where  a  landlord's  agent  went  upon  the  tenants  premises, 
walked  round  them,  and  gave  a  written  notice  that  he  had  dis- 
trained certain  goods  lying  there  for  an  arrear  of  rent,  and  that 
unless  the  rent  was  paid,  or  the  goods  replevied  within  five  days, 
they  would  be  appraised  and  sold,  and  then  went  away,  not  leaving 
any  person  in  possession.  Held  that  this  was  a  sufficient  seizure  to 
give  the  tenant  a  right  of  action  for  an  excessive  distress ;  and  that 
quitting  the  premises  without  leaving  any  one  in  possession  was 
not  an  abandonment  of  the  distress,  the  11  G.  2.  c,  19-  s,  10.  giving 
the  landlord  power  to  impound  or  otherwise  secure  on  the  premises 
goods  distrained  for  rent  arrear.  (c) 

A  lodger  may  maintain  an  action,  if  his  goods  are  taken  on  an 
excessive  distress  by  the  landlord  of  the  party  under  whom  he 
occupies. 

The  request  of  the  tenant  will  justify  the  landlord  in  detaining 
the  goods  of  a  lodger  upon  the  premises  beyond  the  proper  time  of 
selling,  if  he  did  not  know  which  were  the  goods  of  the  lodger,  and 
which  those  of  the  tenant,  (d) 

Where  a  party  distrains  for  more  rent  than  is  due,  but  takes 
only  a  single  chattel,  he  is  not  liable  to  an  action  for  distraining 
for  more  rent  than  is  due,  though  the  thing  taken  be  of  greater 
value  than  is  necessary  to  cover  the  rent  actually  due,  unless  there 
were  others  of  less  but  sufficient  value  to  be  found,  (e) 

If  a  landlord  distrain  inter  alia  his  tenant^s  cattle  and  beasts  of 
the  plough,  for  rent  arrear,  and  it  turn  out  after  the  sale  (judging 
by  the  result,  that  there  would  in  point  of  fact  have  been  sufficient 
to  satisfy  the  rent  due,  and  expenses,  without  taking  or  selling- 

(a)  Bull.  N.  P.  (81.)  Cres.  456. 

Hi)  Field  V.  Mitchell.  6  Esp.  Hop.  71.  (rf)  Fisher  v.  Kettle.  2  C.  &  V.  374. 

(r)  Swan  V.  Earl  Falmouth,  8  Barn,  and        (0  Avcuell  v.  Crekcr,  Mo. and  Mai.  17^. 
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them,  such  a  diatreaa  ia  not  thereby  provM  (o  be  an  excean^ 
distreas  «n<I  conlrary  to  the  stat.  31  Hen.  3.  stat,  4.  if  there  w«r 
reasonubW  gmundi  for  suppusing  (frum  the  appraisement  of  propit 
Btod  »)iu]ieteut  ptTBons  mode  at  the  time  of  the  taking)  that  vithoul 
taking  the  beasts  of  the  plough,  there  would  not  have  been  »uffic)al 
to  have  satisified  the  rent  and  espenises  when  sold,  (a) 

Where  the  goods  of  J.  were  distrained  for  rent  in  i 
the  amount  had  been  tendered:  it  was  held  that  ^.  might  bringa 
action  on  the  case  for  on  excessive  distress.  (6) 

A  lessee  djeclares  against  his  lessor  in  c^ase  for  distraining  a 
tender  of  th^  rent  due,  and  also  in  a  second  count  for  an  c 
distress.     The  lessee  may  proceed  on  the  second  count  after  prsrf 
that  the  lessor  distrained  after  a  tender  of  the  8um  due  for  teni-W 

In  an  action  for  an  excessive  distress  for  rent,  the  plaintiff  n«J 
not  allege,  or  prove  die  precise  amount  of  rent  due ;  and  it »  00 
bar  to  such  an  action,  that  betwe^  distress  and  &ale  of  the  goods  ^ 
trained,  the  parties  come  to  an  arrangement  respecting  the  sale.  (4l 

In  an  action  for  an  excessive  distress,  the  premises  were  laid  Xoit 
in  the  parish  of  Saint  George  the  Martyr,  Bloomebury,  and  pnmi 
to  be  in  the  parish  of  Saint  George,  Blo&m«tmry ;  the  court  held 
tills  on  improper  description,  (e) 


CHAPTER  XX. 


OF  THE   REMEurES    FOR  TENANTS  AG  A  INST  I.ANDLORDS1 
&C. 


0/  the  Tenant's  Remedies  by  Action  of  Covenant  or  As- 
sumpsit, according  as  the  Lease  is  by  Deed  or  xcithoiU 
Deed ;  wherein  of  the  Remedies,  S^c.  for  outgoing  Teaaidt. 

If  the  landlord  commit  a  breach  of  covenant,  if  the  lease  be  by 
Heed,  or  viulate  his  contract  if  the  lease  be  by  writing  without 

(a)  Jeaner   >.    Vollood,    6    Friw.  3.  2  401.  niilougfab/   T.  BIkUkmm,  3  BWK. 

Chil,  Rep.  167.  S.  C.  ud  Cret.  8«.  4  Dowl.  «nd  Rjl.  M9. 

(6)  BranscombT.  Bridges,  1  B«ni.  and  (»)  Hama    ».  Cooke,    J  Moot*.  JBf-  < 

Cnw.  H6,  s  DowL  *Dd  RtI.  M6.  S.  C.  Tsnnl,  S*>.  S.C.  uid  M«  GoeM  tXvmt^ 

(c)  Bniuconb  T.  Bridges,  3  Stark.  Ni.  3CMnpb.»a.  Poolv.  Coort.*T«oM.7«>- 

*""•  ""■  T.Tlot  V.  Hoonan.  Iloll.  Ni.  Fri.  iB.  1 

I'O  Selli  *.  Howf    and  oihers.    1  Bing.  .Mo«iv,  i61,S.C. 
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deed,  or  by  parol  agreement,  the  tenant  may  in  the  one  case  sue 
him  for  damages  in  an  action  of  covenant,  and  in  the  other  in  that  of 
assumpsit. 

A  breach  of  covenant  need  not  be  assigned  in  express  words : 
it  is  sufBcient  if  it  be  a  direct  affirmative,  and  certain  to  general 
intent,  (a) 

Therefore,  on  a  covenant  that  the  defendant  had  a  right  to  let  for 
the  term,  a  breach  assigned  generally  that  he  had  not  a  right  to 
let  is  good ;  for  the  covenant  being  general,  the  breach  may  be  as- 
signed as  general  as  the  covenant,  and  it  lies  not  in  the  plaintiflTs 
notice  who  had  the  rightful  estate;  but  the  defendant  ought  to 
have  maintained,  that  he  was  seised  in  fee,  and  had  a  good  estate 
to  demise,  and  then  the  plaintiff  ought  to  have  shown  a  special  title 
in  some  other ;  but  primd  facie  the  count  is  good,  the  covenant 
being  general,  to  assign  a  general  breach.  (6) 

So  in  assigning  a  breach  of  covenant  that  was  for  quiet  enjoy- 
ment, it  was  held  to  be  sufficient  that  at  the  time  of  the  demise  to 
the  plaintiff,  A.  had  lawful  right  and  title  to  the  premises,  and 
having  such  lawful  right  and  title  entered,  &c.  and  evicted  him,  &c. 
without  showing  what  title  A*  had ;  or  that  he  evicted  the  plaintiff 
by  l^al  process,  &c.  Alleging  that  ^^  the  party  having  a  lawful 
right  and  title,  entered,"^  is  equivalent  to  saying  ^*  he  entered  by 
lawful  right  and  title.''  (c) 

In  breach  of  covenant  on  defendant's  demise,  for  not  having  title 
to  demise  for  the  whole  of  the  term  demised,  whereby  plaintiff's 
assignee  of  the  lease  was  evicted,  and  plaintiff  put  to  costs  in  an 
action  against  him  by  such  assignee,  for  such  eviction;  plaintiff 
must  show  who  evicted  the  assignee ;  and  merely  stating  that  a 
third  person  was  seized  in  fee  of  the  premises,  and  that  the  assignee 
was  evicted  generally,  is  not  sufficient  (d) 

In  action  by  vendee  against  vendor  for  breach  of  covenant  for 
good  title,  stating  that  plaintiff  was  ejected  by  a  third  person,  and 
incurred  great  expense,  the  plaintiff  must  show,  in  some  manner, 
that  the  person  evicted  does  not  derive  title  from  him ;  and  without 

(a)  Penning  V.  Lady  Plat.  Cro.  Jac.  383.  Norman  v.  Foster,  1  Mod.  101.  Foster  v. 

Foster  ▼.  Pierson,  4  T.  R.  617-621.  Pierson,  4  T.  R.  617-621.  Hodgson  v.  But 

(6)  Salman  r.  Bradshaw,  Cfro.  Jac.  304.  India  Company,  8  T.  R.  278. 

Cont.  umb.  Wootten  v.  Heal,  1  Mod.  66*  {d)  Fraser  v.  Skey,  2  Chit.  Rep.  646. 

(c)  Foster  v.   Mapes,    Cio.  Eliz.  212. 
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this  qualification  the  special  averment  of  ^^  having  lawful  right 
title,"  &c.  would  be  bad,  after  verdict,  (a) 

And  it  seems  that  under  the  word  '^  demise"  the  lessee  i 
maintain  an  action  of  covenant  against  the  lessor,  for  not  ha^ 
sufficient  power  to  demise,  for  the  whole  term,  whereby  plaii 
was  put  to  expense  in  procuring  a  better  title  for  the  wl 
term. 

If  a  covenant  be  against  the  act  of  any  particular  person,  ir 
i  ruption  assigned  as  a  breach  is  good,  \rithout  showing  by  ¥ 

I  title.  (6) 

So,  if  a  lessor  covenant  for  quiet  enjoyment  against  the  lat 
let,  suit,  entry,  &c.  of  himself,  his  heirs,  and  assigns,  the  declare 
for  a  breach  of  the  covenant  need  not  expressly  allege  that  he 
tered  cbdming  title,  if  the  disturbance  complained  of  be  sue 
clearly  appears  to  be  an  assertion  of  right,  (e) 
^      j|  On  a  covenant  that  A,  and  his  wife  shall  enjoy,  &c.  a  breach 

A.  was  ousted  is  sufficient,  {d) 

However,  to  establish  a  breach  of  covenant  for  quiet  enjoym 
without  incumbrance  from  any  persoft,  the  plaintiff  must  she 
lawful  incumbrance,  {e) 

A  conditition  that  the  lessee  shall  not  molest,  vex,  &c.  any  cc 
holder,  is  not  broken  by  any  entry  on  the  premises  vi  et  anm 
beat  him,  if  he  do  not  oust  him  from  his  copyhold.  (/) 

But  where  in  covenant  for  quiet  enjoyment  the  breach  assi^ 
was,  that  the  defendant  had  exhibited  a  bill  in  Chancery  aga 
him  for  ploughing  meadow,  and  obtained  an  injunction,  which 
been  dissolved  with  20«.  costs ;  on  demurrer,  this  was  held  tc 
no  breach  of  covenant,  for  the  covenant  was  for  quiet  enjoym 
and  this  was  a  suit  for  waste,  (g) 

The  churchwardens  and  overseers  of  a  township  lease  lands 
longing  to  the  poor,  to  the  plaintiff,  for  a  term  of  years,  covenan 
that  it  shall  be  lawful  for  the  plaintiff  to  take  all  manure, 
from  the  poor  house,  and  to  use  it  upon  the  demised  premises, 
the  plaintiff  covenanting  to  provide  straw  for  the  use  of  the  p 
The   plaintiff  cannot  maintain  trover  against  a  succeeding  oven 


{a)  Kirby  v.  Hansak«r,  Cro.  Jac.  Mr).  (e)  Broking  v.  Cham.  Ibid.  4^.1. 

'  (h)  Foster  V.  Manes,  »N:c.  (as  beforo.)  (/)  (hantflower  v.  Priestley,  Cro. 

(r)  Lloyd  V.  Tomkies,  1  T.  R.  67  1.  91 1.  Lanninp  v.  Lovering:,  Ibid.  916. 


!i'  ('0  i'enniii-  v.  Ladv  I'lat.  Cio.  Jac.  M^^.         {f:)  iMor'rHn  v.  Hunt,  M  Vent.  ^JlS. 
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who  uses  the  manure  from  the  poor-house  on  his  own  land,  even 
though  it  arise  from  straw  supplied  by  the  plainti£Pl  (a) 
,  The  seller  covenants  to  the  purchaser  of  an  estate  that  he  shall 
enjoy  and  receive  the  rents,  8z:c.  without  any  action,  &c.  or  inter- 
ruption by  the  seller  or  those  claiming  from  him,  or  "  by,  through, 
or  with  his,  or  their  acts;^  this  means  default.  Therefore  a 
breach  was  holden  to  be  well  assigned  in  respect  of  certain  quit- 
rents  in  arrear  before  and  at  the  time  of  the  conveyance,  though  not 
stated  to  have  accrued  while  the  seller  was  tenant  of  the  pre- 
mises. (6) 

But  to  covenant  for  enjoyment  free  from  arrears,  plea  that  the 
defendant  delivered  money  to  the  plaintiff,  with  intention  for  him 
to  pay  it  over  to  the  lessor,  is  good,  (e) 

A  covenant  to  surrender  a  copyhold  to  a  purchaser,  and  to  make 
aiid  do  all  acts,  deeds,  &c.  for  the  perfect  surrender  and  assurance 
of  the  premises  at  the  costs  and  charges  of  the  seller,  is  not  broken 
by  the  non-payment  of  the  fine  to  the  lord  on  the  admission  of  the 
purchaser ;  for  the  title  is  perfected  by  the  admittance  of  the  tenant, 
and  the  fine  is  not  due  till  after  the  admittance,  (d) 

In  an  action  against  executors  in  their  own  right  on  a  covenant 
for  *^  good  title  and  quiet  enjoyment  against  any  person  or  persons 
whatsoever,^  contained  in  an  assignment  of  a  lease,  of  the  testator  by 
way  of  mortgage,  the  declaration  must  shew  a  breach  by  some  act 
of  the  covenantors,  (e) 

Where  the  tenant  of  certain  premises  under-let  a  part  by  deed, 
and  the  original  landlord  distrained  for  rent  upon  the  under-tenant, 
held  that  assumpsit  would  not  lie  by  the  latter  against  his  lessor 
upon  an  implied  promise  to  indemnify  him  against  the  rent  payable 
to  the  superior  landlord.  (/ ) 

^  Covenant  by  a  lessee  against  his  lessor,  and  breach  assigned  on  the 
covenant  for  quiet  enjoyment,  for  that  the  lessor  ousted  him :  the 
defendant  pleaded  that  he  entered  to  distrain  for  rent,  and  traversed 
that  he  ousted  him  de  prcemissis;  the  plaintiff  demurred,  for  that  he 
did  not  traverse  that  he  ousted  him  de  prcernissis  or  any  part  thereof. 

(a)  Sowden  v.  Emsley,  3  Stark.  Ni.  Pri.  Rex  v.  the  Lord  of  the  Manor  of  Hendon,  t 

28.  T.  R.484. 

(Jb)  Howes  V.  Bnishfield,  3  East,  H.  491.  (f)  Noble  v.  Kinp,  1  H.  Bl.  34. 

(c)  Griffith  V.  Harrison,  4  Mod.  240.  ( /  )  Schlencker  v.  Moxsy,  3Bam.&Cres. 

(r/)  Oraham  v.  Simc,    1  East,  R.  63^2.  78?.  .5  Dowl.6:  U)l.477.  S.  C. 
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Sed  per  Curiam^  the  plea  is  good,  and  proof  of  any  part,  h 
plaintiff  joined  issue,  would  have  been  sufficient  (a) 
!  j  Where  the  covenant  is  founded  on  a  conveyance  of  an  estate 

proves  to  be  void,  the  covenant  is  void  alsa 
I  Thus,  where  the  conveyance  was  **  a  grant  of  so  much  of  \ 

as  should  be  unexpired  at  the  death  of  A^  and  covenant  fcx 
enjoyment  and  bond  for  performance  of  covenants ;  this  conv< 
being  void,  on  account  of  the  uncertainty  of  the  time  when  th< 
was  to  commence  and  end  [Co.  Lit.  456.]  the  covenants  we 
judged  to  be  void,  as  they  depended  on  the  estate.  (6) 

.  Bi^  though  a  lease  be  void,  covenant  lies  in  certain  case 
breach  of  covenant  before  the  lease  became  void. 
.   llius,  upon  the  stat.  18  Elix.  c.  20.  (since  repealed)  of  leases 
^1  by  parsons,  that  upon  non-residency  iot  eighty  days  the  least 

5       '  I  be  void,  yet  it  was  adjudged,  that  where  a  parson  made  such  i 

by  indenture,  in  which  were  divers  covenants  on  the  lessee^t 
and  after  the  lease,  &c.  became  void  by  non-residency,  &c. 
covenant  broken  before,  an  action  of  covenant  lay.  (e) 

Where  the  tenant  of  premises,  under  a  lease,  and  at  a  ren 
able  half  yearly,  agreed  to  pay  all  taxes,  except  the  landlord 
perty  tax,  which  the  landlord  agreed  to  allow,  and  the  tenant  i 
to  lay  out  20/.  in  repairs,  which  the  landlord  also  agreed  to 
but  afterwards  distrained  for  half  a  yearns  rent,  and  sold  to  the 
amount,  without  allowing  either  for  repairs  or  property  tax, 
he  knew  the  tenant  had  paid  to  the  collector :  held,  that  the 
might  recover,  in  respect  of  the  property  tax,  but  not  in  res[ 
the  repairs,  in  an  action  for  money  had  and  received  agaii 
landlord,  (d) 

The  plaintiff  repaired  certain  leasehold  premises  held  by  t 
fendant  under  a  covenant  to  repair,  on  a  parol  promise  1 
defendant  to  assign  him  a  lease:  held,  that  the  defendant 
refusal  to  assign,  was  liable  on  an  implied  assumpsit  to  p 
plaintiff  for  such  repairs,  {e) 

Defendant  agreed  to  pay  plaintiff,  in  consideration  of  her  bee- 
his  tenant,  20/.  to  repair  the  house,  and  also  to  make  certain  \ 
tions ;  plaintiff  became  tenant  under  a  lease,  in  which  this  agre 

(a)  BuU.  N.  P.  301.  (f)  Nimns  v.  Gee,  Cro.  Eliz.  77. 

{b)  Copenhurst  v.  Copenhurst,   Sir  T.         [tf)  Graham  v.  Tate,  1  Maule  &  S 
Raym.  27.  (e)  Gray  v.  IIUI,  1  Ry.&  M.420 
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was  not  stated,  and  did  the  repau^,  when  defendant  promised  to  pay 
for  them :  held,  that  he  was  liable,  at  all  events  on  the  account 
stated,  although  the  agreement  had  not  been  introduced  into  the 
lease,  (a) 

A  custom  for  the  tenant  of  a  fiEurm  in  a  particular  district  to  pro- 
vide work  and  labour,  tillage,  sowing,  and  all  materials  for  the  same, 
in  his  away-going  year,  and  for  the  landlord  to  give  him  a  reason- 
able ccHnpensation  for  the  same,  is  valid  in  law,  notwithstanding  the 
farm  is  held  under  a  written  agreement ;  provided  such  agreement 
.  does  not  in  express  terms  exclude  the  custom,  (b) 

An  usage  for  the  landlord  to  pay  a  sum  in  compensation  to  the 
afl^going  tenant,  for  labour  and  expense  bestowed  by  him  in  tilling, 
fallowing,  and  manuring  arable  and  meadow  land,  according  to  the 
course  of  good  husbandry,  the  advantage  of  which  labour  and  ex- 
pense the  tenant  could  not  otherwise  reap,  is  a  reasonable  usage. 
And  such  practice  being  a  mere  usage  of  the  neighbourhood,  is  not 
to  be  considered  as  a  custom,  strictly  speaking,  and  need  not  be 
Immemorial,  (c)  And  the  declaration  averring  that  the  plaintiff  had 
sowed  divers,  to  wit,  twenty  acres  of  land  with  wheat  and  clover,  and 
that  he  had  manured  ten  acres  of  meadow  land ;  was  held  to  be  in 
substance  an  averment  that  part  of  the  land  was  arable  and  part 
meadow,  (a) 

But  where,  by  the  custom  of  the  country,  the  out-going  tenant 
was  entitled  to  an  allowance  for  foldage  from  the  in-coming  tenant, 
and  the  tenant  held  under  a  lease  which  specified  certain  payments 
to  be  made  by  the  in-coming  to  the  out-going  tenant,  at  the  time  of 
quitting  the  premises,  among  which  there  was  not  included  any  pay- 
ment for  foldage :  it  was  held  that  the  terms  of  the  lease  excluded 
the  custom,  and  that  the  out-going  tenant  was  not  entitled  to  any 
allowance  in  respect  of  foldage.  (d) 
•  By  an  agreement  between  the  plaintiffs  and  the  defendant,  the 
defendant  was  to  accept  of  the  assignment  of  a  lease  of  a  farm  from 
the  plaintiffs,  and  to  take  the  fixtures  and  crops  at  a  valuation.  He 
was  afterwards  let  into  possession  of  the  fixtures,  and  the  crops  were 
valued  to  him ;  but  the  lease  was  never  assigned.     Held,  that  inde^ 

(a)  Seago  r.  Deane,  4  Bing.  459.  1  M.  &  (c)  Dalby  v.  Hint,  1  Brod.  &  Bing.  U4. 
P.  ««7.  3  C.  &  P.  170.  S.  C.  3  Moore,  536.  8.  C. 

(b)  Senior  v.Annytage,  Holt. N. P. Rep.  (d)  Webb  y.  Plummer,  5BB.&  A.746. 
1^. 
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Intatua  aaaumpnt  would  not  lie  for  the  price  <^  the  fixtui 
crops,  and  that  the  plaintiffs'  only  remed;  was  by  a  special 
on  the  agreement,  (a) 

Where  an  agreement  between  an  out-going  and  an  va-t 
tenant,  was  that  the  latter  should  buy  the  hay,  &c.  of  the 
upon  the  farm,  and  that  the  former  should  allow  to  the  lat 
expense  of  repairing  the  gates  and  fences  of  the  farm ;  and  tl 
value  of  the  hay,  &c.  and  of  the  repairs,  should  be  settled  b] 
persons :  held,  that  the  balance  settled  to  be  due  to  the  oul 
tenant  for  his  hay,  Sec.  after  deducting  the  value  of  the  r 
might  be  recovered  by  him  in  a  count  upon  a  general  tndei 
(ummprit  for  goods  sold  and  delivered:  having  failed  up 
count  on  the  special  agreement,  for  want  of  including  in  it  thi 
of  the  agreement  which  related  to  the  valuation  of  the  r 
And  nothing  being  referred  to  the  appraisers,  except  the  men 
oX  the  goods  and  of  the  repairs,  an  appraisement  stamp  up 
written  valuation  is  sufficient,  under  the  stat.  46  Geo.  3.  c.  4 
an  award  stamp  is  not  necessary.  (6) 

Trover  does  not  lie  by  an  in-coming  tenant,  to  recover  the 
<^  the  away-going  crops,  taken  by  the  ofi-going  tenant,  wh 
tinued  to  hold  the  land  as  tenant  from  year  to  year,  af 
expiration  of  an  old  lease,  which  reserved  to  him  the  right,  af 
end  of  terra  at  Lady-day,  "  to  fence  in  and  preserve  all  sucl 
corn,  as  should  be  sown  on  the  premises,  the  winter  seednei 
ceding,  so  as  the  same  exceeded  not  twenty-nine  acres,  at 
summer  fallowed  and  well  manured,  &c.,  and  at  harvest  to  rej 
carry  away  the  same :"  for  neither  is  trover  the  proper  action 
a  question  as  to  the  right  to  the  land,  nor  does  the  proper  r 
for  any  mismanagement  of  the  land  during  the  former  term 
tain  to  the  in-coming  tenant,  but  to  the  landlord.  And,  ho 
the  in-coming  tenant  might  maintain  an  action  against  the  off 
for  a  breach  of  the  custom  of  husl>andry  in  tlie  place,  in  not  \> 
one-third  of  the  away-going  crop  of  wheat  sown  upon  a  clover  1 
yet  the  custom  of  the  country  could  have  no  place,  where  t 
going  tenant  held  under  a  lease  expressly  making  a  tiiftcrent 
sion,  in  res]Kx:i  of  the  away-g"in;r  crop,  or  where  he  contin 
iiold  over  after  the  expiration  of  such  a  tcuse  without  coming 
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fresh  agreement  with  his  landlord,  by  which  he  must  be  taken  to 
hold  under  the  same  terms,  (a) 

Where  the  out-gone  tenant  had  covenanted  with  his  landlord  to 
leave  the  manure  made  by  him  on  the  farm,  and  sell  it  to  the  in- 
coming tenant  at  a  valuation,  to  be  made  by  certain  persons ;  the 
effect  of  such  covenant  is  to  give  the  out-gone  tenant  a  right  of  on- 
stand  for  his  manure  upon  the  farm;  and  the  possession  of  and 
property  in  it  remains  in  him  in  the  mean  time ;  and  therefore  if  the 
in-coming  tenant  remove  and  use  it  before  such  valuation,  he  is 
answerable  to  the  out-gone  tenant  in  trespass.  (6) 

Certain  parts  of  a  machine  had  been  put  up  by  the  tenant  during 
his  term,  and  were  capable  of  being  removed  without  either  injuring 
the  other  parts  of  the  machine  or  the  building,  and  had  been  usually 
valued  between  the  out-going  and  in-coming  tenant :  held,  that  these 
were  the  goods  and  chattels  of  the  out-going  tenant,  for  which  he 
might  maintain  trover,  (c) 

A  tenant  was  bound,  either  to  consume  the  hay  on  the  demised 
premises,  or  for  every  load  of  hay  removed  to  bring  two  loads  of 
manure.  On  quitting  possession  of  the  premises,  he  sold  part  of  a 
rick  of  hay  then  left  standing  to  a  purchaser,  without  mentioning 
his  liability  to  bring  manure.  The  in-coming  tenant  refused  to  allow 
the  purchaser  to  take  away  the  hay  until  the  manure  was  brought. 
After  an  interval  of  a  month,  during  which  time  the  hay  had  been 
considerably  damaged,  the  latter  consented  that  it  should  be  re- 
moved ;  the  purchaser,  however,  then  refused  to  accept  or  pay  for 
the  same :  held,  that  although  the  bringing  on  the  manure  was  not 
a  condition  precedent  to  the  carrying  off  the  hay,  as  between  the 
landlord  and  tenant,  still,  that  after  the  tenant  had  quitted  possession 
of  the  premises,  the  succeeding  tenant  had  a  right  to  refuse  to  per- 
mit the  hay  to  be  removed  till  after  the  manure  was  brought  on, 
and  that  as  the  vendor  had  not  enabled  the  purchaser  to  remove 
the  hay  in  the  first  instance,  he  was  not  entitled  to  recover  the 
price,  (d) 

(a)  Boraston  v.  Green,  16  East,  71.  (c)  Davis  ▼.  Jones,  2  Barn.  &  Aid.  165. 

(6)  Beaty  t.  Gibbons,  16  East,  116.  {d)  Smith  v. Chance,  2  Barn.&  Ald.7j3. 


S  830  Of  Distress  for  Damage  Feasant^    [Chap.  3 

1. 

i 
i 

CHAPTER  XXL 


OF    THE    REMEDIES    FOR    TENANTS    AGAINST    THI 

PERSONS. 


Section  I.    Of  Distress  for  Damage  Feasant  and  Res 

Section  II.  Of  Trespass  for  immediate  Injuries  to  the 

session  ;  and  Case  for  consequential  om 


'■\  Section  L  Of  Distress  for  Damage  Feasant  and  Resi 

J! 

^  If  the  inclosures,  &c.  of  the  tenant  be  broken  down,  or  his 

injured  by  the  cattle,  &c.  of  another  person,  he  may  either  brii 
action  of  trespass  for  the  damage  done,  or  he  may  take  the  cattle 
as  a  distress  damage  feasant ;  for  the  party  has  his  election  of  thi 
remedies ;  but  using  one  of  them  is  an  utter  waiver  of  the  othc 
the  election  of  one  cannot  but  be  considered  to  be  an  implied  reje 
of  the  other ;  beside  that«  nemo  debet  his  vexari  pro  eddem  ca 
a  distress,  therefore,  taken  damage  feasant,  as  long  as  it  is  deta 
is  a  good  bar  to  trespass,  (a) 

^  If  two  persons  have  the  concurrent  possession  of  land  for  the 
pose  that  each  may  take  profits  of  a  special  nature,  and  dis 
form,  but  not  inconsistent  with  the  right  of  the  other,  whether  e 
one  is  bound  to  guard  against  casual  damage  by  cattle,  &c.  \i 
during  and  by  the  fair  enjoyment  of  his  right,  may  happen  U 
other,  qtuBre ;  but  clearly  the  one  cannot  distrain  the  cattle  o 
other  damage  feasant  (b) 

The  owner  of  land,  it  seems,  may  distrain  tithes  as  damage  fea 
after  a  reasonable  time,  (c) 

If  a  beast  have  done  more  damage  than  he  is  worth,  let  the  inj 
party  not  distrain,  but  rather  take  his  action,  (o) 

(a)  VHspor  V.  Edwards,  12  Mod.  66063,         (h)  ChurchiU  v.  Evans,  1  Tauut.  bi 

(c)  Baker  v.  Leathes,  Wig^htw.  113. 
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This  ground  of  distress  is  upon  the  principle  of  the  law  of  reoom- 
peno^,  which  justifies  the  party  in  retaining  that  which  occasions  an 
injury  to  his  property,  till  amends  be  made  by  the  owner. 

Damage  feasant,  however,  is  the  strictest  distress  that  is ;  for  the 
thing  distrained  must  be  taken  in  the  very  act,  for  if  they  be  once  off, 
though  on  fresh  pursuit,  you  cannot  distrain  them ;  this  diversity 
existing  between  distress  for  rent  and  damage  feasant,  that  one  may 
distrain  any  cattle  he  finds  on  the  premises  for  rent,  but  in  the  other 
case  they  must  be  actually  doing  damage,  and  are  only  distrainable 
for  the  damage  they  are  then  doing  and  continuing ;  for  if  they  have 
done  damage  to-day  and  gone  off,  and  come  again  at  another  time 
and  are  doing  damage,  and  are  taken  for  that,  and  the  owner  tender 
amends  for  that  damage,  the  party  cannot  justify  keeping  them  for 
the  first  damage,  (a) 

To  justify  the  taking  of  cattle  damage  feasant,  it  is  necessary  and 
mfficienii  that  the  distrainer  should  have  entered  the  loctis  in  quo 
whilst  the  cattle  were  in  it.  (6) 

Moreover,  if  ten  head  of  cattle  be  doing  damage,  one  cannot  take 
one  of  them  and  keep  it  for  the  whole  damage,  but  may  bring  tres- 
pass for  the  rest,  (a) 

For  damage  feasant  one  may  distrain  in  the  night,  otherwise  it 
may  be  the  beasts  will  be  gone  before  he  can  take  them ;  in  which 
respect,  this  distress  differs  from  that  for  rent,  or  rent-service,  which 
must  be  in  the  day-time,  (c) 

If  the  distress  be  stolen  or  set  at  large  by  a  stranger,  the  distrainer 
shall  not  be  answerable  for  it ;  but  if  in  that  case  replevin  be  brought 
and  an  ehngatur  returned,  as  there  must  be,  there  shall  be  a  wiiheT'^ 
flam,  and  the  distrainer  is  liable  till  he  shew  the  matter,  which, 
being  no  default  of  his,  will  excuse  him.  (d) 

If  tender  be  made  of  damages  before  the  taking,  the  taking  is  un- 
lawful ;  if  after  the  taking  and  before  impounding,  then  the  detainer 
after  is  unlawful ;  but  tender  comes  too  late  after  the  impounding 
to  make  either  the  taking  or  detaining  unlawful :  still,  however,  after 
the  impounding,  the  distrainer  may  take  the  amends  and  let  go  the 
distress  if  he  please. 

If  a  distress  damage  feasant  escape,  or  die,  without  any  neglect  of 
the  distrainer,  he  may  have  an  action  of  trespass  against  the  owner^ 

(a)  Vaspor  v.  Edwards,  12  Mod.  660-63.        (c)  Co.  Lit.  142. 

(ft)  Clement  v.  Miller.  3  Esp.  Rep.  95.  (</)  Vupor  v.  Edwards,  n  Mod.  660. 
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In  trespass  quare  clausum  fregit^  the  defendant  pleaded,  that 
plaintiff  distrained  his  h(^  damage  feasant  for  the  same  tresp 
the  plaintiff  replied,  that  the  hog  escaped  without  his  consent, 
that  he  was  not  satisfied  for  the  damage :  on  demurrer,  it  was  hol< 
that  the  action  would  not  lie,  though  it  was  admitted  that  if 
distress  had  died,  the  action  would  revive,  but  the  escape  (ui 
the  contrary  be  shewn)  was  the  fault  of  the  plaintiff,  (a) 


0/  Rescous. 


Rescous  is  where  the  ovmer  or  other  person  takes  away  by  f 

a  thing  distrained  from  the  person  distraining;  but  the  person  n 

be  actually  in  possession   of  the  thing,  or  else  it  is  no  rescc 

as  if  a  man  come   to   make  a  distress,   and  he  be  disturbe< 

%  do  it:  but  the  party  may  bring  an  action  on  the  case  for 

disturbance,  (a) 

The  plaintiff  ought  to  count  for  what  rent  or  services  he  took 
I  distress,  and  the  defendant  may  traverse  the  tenure,  (a) 

If  a  man  send  his  servant  to  distrain  for  rent,  8z:c.  and  rescou 
made,  the  master  shall  have  the  writ,  and  he  may  join  in  the 
for  assault  and  battery  of  the  servant ;  for  both  are  torts, 
joinder  of  action  depends  on  the  form  of  the  action ;  for  wher 
the  same  plea  may  be  pleaded,  and  the  same  judgment  given  on 
counts,  they  may  be  joined  in  the  same  declaration,  (a) 

If  the  defendant  plead  "  not  guilty,*"  which  is  the  general  is 
he  cannot  give  in  evidence  non-tenure  of  the  plaintiff  who  distra 
for  rent,  but  he  ought  to  plead  it.  (6) 

But  this  action  is  rarely  brought  at  this  day,  but  a  special  ac 
on  the  case  in  which  non-tenure  may  be  given  in  evidence  on 
general  issue,  {h) 

Vide  ante  touching  stat.  2  W,  ^  M,  c.  5.  s.  4.  ^c. 

In  an  action  on  the  case  for  the  rescue  of  a  distress  intende< 
sale,  the  plaintiff  need  not  state  that  he  gave  notice  of  the  disti 
nor,  if  the  rent  liecanie  due  upon  a  lease  for  years,  need  he 
occupation :  for  ujx>n  a  lease  for  years  the  rent  is  payable  th( 
the  lessee  never  occupy  ;  contra  of  a  lease  at  will.    Nor,  thoiigl 

(.i)  Bull.  \.  P.  61.  a.  (h)  Hull.  \.  V.  62. 
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rent  was  payable  only  during  occupation,  need  he  shew  any  thing 
more  than  the  lessee^s  entry,  (o)    * 

The  venue  may  come  from  the  vill  where  the  rescue  was,  without 
joining  either  the  vill  where  the  demise  was  made,  or  the  distress 
taken,  (a) 


Section  II.     Of  Trespass  for  immediate  Injuries  to  the 

Tenant's  Possession. 

Where  the  immediate  act  itself  occasions  a  prejudice,  or  is  an 
injury  to  the  house,  land,  &c.  of  another,  trespass  m  et  armia  will 
lie.  (6) 

This  is  a  possessory  action ;  therefore,  whoever  is  in  possession 
may  maintain  an  action  of  trespass  against  a  wrong-doer  to  his 
possession,  (e) 

Therefore,  where  a  party  being  entitled  under  a  lease  from  the 
Crovm  to  the  sole  right  of  digging  lead  in  a  certain  district,  to  the 
soil  of  which  she  had  no  right,  let  to  the  plaintiff  all  her  right  so  to 
dig  during  her  term :  upon  his  bringing  trespass  on  the  case  against 
the  defendant  for  taking  the  lead,  it  was  held  that,  being  in  posses- 
sion, he  should  have  brought  trespass  vi  et  armis;  wherefore  he  was 
nonsuited,  {d) 

So,  trespass  vi  et  armis  lies  for  one  who  has  the  profits  of  the 
soil,  though  not  the  soil  itself;  as  herhagium^  paatura,  ^c.  (e) 

It  lies  against  a  wrong-doer,  even  though  the  tenant'^s  possession 
be  void. 

Therefore,  one  in  possession  of  glebe  land  under  a  lease  void  by 
Stat  18  Eliz.  c.  20.  by  reason  of  the  rector'^s  non-residence,  may  yet 
maintain  trespass  upon  his  possession  against  a  wrong-doer.  (/) 

As  trespass  is  a  possessory  action,  and  possession  is  sufficient  to 
maintain  it  against  a  stranger,  no  special  title  need  be  made,  (g) 

An  action  of  trespass  quare  clausum  fregit  is  maintainable  by  a 

(a)  Bellasis  v.  Burbrick^  1  Ld.  Rajm.        (d)  Ibid.  Shapcott  ▼.  Mugford,  1  Ld. 
170.  Raym.  187-188. 

(6)  Bull.  N.  P.  79.  (e)  Wilson  v.  Mackreth,  3  Burr.  1825- 

(c)  Dent  ▼.  OUver,  Cro.  Jac.  1?«.  Har-     1827. 
ker  V.  Birkbeck,  3  Burr.  15J7-156J.  (/)  Graham  t.  Peat,  1  East's  R.  244. 

(g)  Dent  V.  Oliver,  Cro.  Jac.  123. 
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tenant  from  year  to  year,  who  had  become  bankrupt  after  the  c 
mitting  the  trespass,  and  before  the  conmiencement  of  the  suit, 
the  right  of  such  action  does  not  pass  to  the  assignees  by  the  asu 
ment,  unless  they  interfere,  as  the  bankrupt  may  sue  as  a  tn 
.for,  and  has  a  good  title  against  all  persons  but  them,  (a) 

In  trespass,  the  plaintiff  need  not  falsify  the  defendants  title : 
the  defendants  title  being  out  of  the  case,  it  then  stands  undei 
plaintiff ^s  possession,  which  is  enough  against  a  wrong-^oer ; 
the  plaintiff  need  not  reply  a  title,  (b) 

Trespass  was  brought  for  breaking  and  entering  the  plaint 
house,  and  beating,  and  abusing,  and  ill-treating  him:  plea 
guilty.  The  defence  was,  that  the  plaintiff  being  a  pauper 
many  years  before  been  placed  by  the  parish  officers  of  that  tin 
the  house,  where  the  defendants,  seven  in  number,  committed 
trespass,  and  that  the  defendants  as  parish  officers  came  to  the  h* 
to  remove  the  plaintiff  and  his  family  to  another  house ;  that 
plaintiff  refused  to  quit,  and  fastened  his  house  against  them ; 
that  they  in  consequence  broke  open  the  house,  and  by  viol 
dispossessed  the  plaintiff  and  his  family.  Plumer  for,  the  plai 
objected,  that  under  the  plea  of  ^^  not  guilty,'^  the  defendants  i 
not  at  liberty  to  enter  into  evidence  of  this  kind  by  way  of  justi 
tion.  But  Le  Blanc^  J.  was  clearly  of  opinion  that  the  defend 
might,  under  not  guilty,  give  evidence  of  liberum  tenementunij 
i  that  if  the  plaintiff  had  been  put  into  the  house  by  the  parish 

could  by  no  length  of  possession  whatever  acquire  any  title, 
might  at  any  time  be  turned  out  of  possession  by  the  parish  offic 
and  if  he  resisted,  force  might  lawfully  be  used  to  dispossess  h 
that  the  evidence  offered,  therefore,  amounted  to  liberufn  tenen 
tunij  and  that  it  would  be  a  question  for  the  jury  to  decide,  whe 
any  unnecessary  violence  had  been  used  in  accomplishing  a  1 
object,  and  to  what  damages,  if  any,  the  plaintiff  was  entit 
It  being  proved  that  great  and  unnecessary  violence  had  been  u 
the  jury,  on  that  ground  only,  found  a  verdict  for  the  plai 
for  40*.  (c) 

At  the  assizes  at  Hereford  on  this  circuit,  the  same  question  c 
before  Laivrence^  J.  in  WorthingUm  v.  Baister^  and  received  a  s 

(a)  Clark  v.  Calvert,   3  Moore,  96.    8         (r)  Fox  v.  Oakley  and  others.  Ox f. 
Taunt.  742.  S.  C.  Ass.  180^,  at  Shrews.  T.'s  MSS. 

(Z^)  Gary  v.  Holt,  2  Str.  12:>8. 
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lar  determination.  This  was  an  action  of  trespass  for  breaking  and 
entering  the  plaintiff'^s  house,  and  disquieting  him  in  the  possession 
thereof,  &c.  On  the  evidence  it  appeared,  that  the  house,  more 
than  twenty  years  ago,  had  been  built  on  a  piece  of  waste  ground 
at  the  expense  of  the  parish  for  the  plaintifF;  that  the  plaintiff  had 
ever  since  occupied  it  with  his  family,  paying  no  rent  to  the  parish, 
or  making  any  other  acknowledgment ;  that  lately  the  parish  officers 
had  made  claim  to  the  premises,  and  put  another  family  into  the 
house  to  occupy  it  jointly  with  the  plaintiff,  in  doing  which 
they  had  committed  what  the  plaintiff  declared  on  as  a  trespass. 
Lawrence^  J.  very  early  in  the  cause,  delivered  it  as  his  clear  opi- 
nion, that  if  the  house  were  originally  built  by  the  parish,  and  the 
plaintiff  put  into  it  by  them,  no  length  of  time  would  turn  his  pos- 
session into  a  title  against  the  parish ;  that  he  could  only  be  con- 
sidered as  a  mere  tenant  at  will,  and  that  of  course  his  right  of 
possession  ceased  with  the  determination  of  that  will. — ^Upon  this 
opinion  of  the  Judge^s  being  given,  the  point  contended  between 
the  counsel  on  both  sides  was,  at  whose  expense  the  house  was  ori- 
ginally built ;  and  on  its  being  proved  that  the  house  was  erected  at 
the  costs  of  the  parish,  the  plaintiff  was  immediately  nonsuited. 

Where  a  landlord  occupied  an  apartment  over  a  mill  demised  to 
his  tenant,  from  which  it  was  divided  only  by  a  boarded  floor,  with- 
out any  ceiling,  It  was  held  that  trespass  would  not  lie  against  him, 
for  taking  up  the  floor  of  his  own  apartment,  and  entering  through 
the  aperture  to  distrain  for  rent,  (a) 

A  lease  was  made  of  a  farm,  and  also  of  certain  allotments  of 
common,  inclosed  under  an  Act  that  contained  the  usual  clause  em- 
powering the  commissioners  to  distrain  or  enter,  and  take  the  rents 
and  profits  in  failure  of  the  owner  of  the  land  to  whom  the  allot- 
ments were  parcelled  out,  paying  his  proportion  of  the  expenses  of 
the  Act ;  and  the  question  was,  who  should  defray  such  expense,  and 
the  expense  of  fencing  such  allotments  ?  It  was  ruled  that  such  ex- 
penses were  to  be  borne  by  the  landlord.  Lord  EUenborough,  C.  J. 
observing,  that  "  The  Act  gives  the  commissioners  power  to  oust 
the  tenant  from  his  occupation ;  and  when  a  power  is  to  oust  the 
tenant  of  the  rents  and  profits,  there  the  tenant  may  pay  in  his  own 
discharge,  and  for  the  redemption  of  the  land.  (6) 

(a)  Gould  v.Bradfitock,  4  Taunt.  562.  (fc)  Smith  v.  Pearce,  Sitt.  at  Guildhall 

after  M.  T.  43  G.  3. 
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Trespafu  lies  against  a  person  for  disturbing  the  plaintiff  in 
profits  of  a  fair  by  erecting  a  toU-booth,  without  saying  qu> 
clauaumfr^t.  (a) 

The  Stat.  16 1^*  17  Car.  S.  says,  that  if  in  an  action  of  trespass 
plaJntifT  happen  to  omit  the  words  vi  et  armia,  or  contra  pacem, 
want  of  those  words  shall  not  vitiate  the  declaration. 

If  there  be  lessee  for  life  or  years  of  lands,  the  lessee  has  no  p 
perty  in  the  trees  growing  on  the  land ;  and  even  if  the  clause 
the  lease  be  "  without  impeachment  of  waste,"  it  gives  no  propei 
but  is  merely  an  exemption  from  an  action.  Vet  if  a  stranger  < 
down  any  trees,  the  lessee  may  maintain  trespass,  but  he  shall : 
recover  damages  for  the  value  of  the  trees,  because  the  property 
them  is  in  him  in  reversion ;  but  the  damages  shall  be  for  croppi 
and  breaking  his  close,  and  perhaps  for  the  loss  of  f^ade,  &c.  (6) 

But  where  J.  T.  demised  land  to  the  plaintiff  at  an  annual  r 
for  twenty-one  years,  with  liberty  to  dig  half  an  acre  of  brick  ea 
annually ;  and  the  lessee  covenanted  that  he  would  not  dig  more, 
if  he  did,  that  he  would  pay  an  increased  rent  of  £ —  per  half  ac 
being  after  the  same  rate  that  the  whole  brick  earth  was  sold  1 
A  stranger  dug  and  took  aw:^  brick  earth,  the  lessee  recovei 
against  him  the  full  value  of  it ;  and  the  Court  held  that  he  i 
entitled  to  retain  the  whole  damages,  (c) 

This  action  also  lies  for  not  repairing  fences,  whereby  cattle  co 
into  ground  of  the  tenant  and  do  damage.  (<f) 

Every  man's  ground  is,  in  the  eye  of  the  law,  fenced ;  and  whi 
a  hedjfe  and  ditch  join  together,  in  whose  ground  or  side  the  hed 
is,  to  the  owner  of  that  land  belongs  the  keeping  of  the  same  hec 
or  fence,  and  the  ditch  adjoining  to  it  on  the  other  side,  in  rep 
and  scoured,  (e) 

If  two  persons  are  possessed  of  adjoining  closes,  neither  bei 
under  any  obligation  to  fence,  each  must  take  care  that  bis  cat 
do  not  enter  the  land  of  the  other.  {/) 

If  one  of  two  proprietors  add  to  the  height  of  a  party  wall,  stai 
ing  partly  on  his  own  land,  and  partly  on  the  land  of  the  oth 
erected  at  their  joint  expense,  and  the  latter  pulls  down  the  ad 
tion,  the  former  may  maintain  trespass  for  pulling  down  so  nuich 

(a)  Smilli  V.  reBrce,  Silt,  iit  Guildhall  (d)  Star  v.  llookesbv.  1  Silk.  345. 

aflerM.T.  KIG.S.  (r)  Skinner  v.  Ne-ton.    10  Mod.   1 

('■)E3p.N.l\,nili.4Co.6'_'.(i,  (/)  Churchill  V,  Evans.  1  Tauol.  .■*)' 
(,'>  AlleraoU  v.  ^I-veni,  I  Taunt.  18.1. 
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it  as  stood  on  the  half  of  the  wall,  which  was  erected  on  his,  the 
plaintiff's  soil,  (a) 

Where  entry,  authority,  or  licence,  is  given  to  any  one  by  the 
law,  and  he  abuses  it,  he  will  be  a  trespasser  a6  initio ;  but  where 
it  is  given  by  the  party,  he  may  be  punished  for  the  abuse,  but  he 
will  not  be  a  trespasser  ab  initio.  (6) 

Where  to  trespass  for  breaking  through  the  wall  of  the  jdaintifi'^s 
house,  the  defendant  pleaded  a  licence,  to  which  the  plaintiff  new 
assigned  excess ;  it  appeared  that  the  plaintiff  had  given  the  de- 
fendant leave  to  do  what  was  necessary  for  repairing  his  own  house, 
which  adjoined  the  plaintiff's ;  and  it  was  held  that  the  workmen 
employed  to  do  the  repairs  were  competent  witnesses  for  the  de- 
fendant to  disprove  the  excess,  without  a  release,  (c) 

Where  the  plaintiff  is  in  the  actual  occupation  of  the  land,  though 
he  had  no  legal  title  whatever,  the  defendant  cannot  give  evidence 
of  property  in  a  stranger  under  the  general  issue ;  but  where  land 
is  not  in  the  actual  possession  of  any  person,  as  commons  and  the 
like,  the  defendant  on  such  issue,  may  prove  the  legal  possession  to 
be  in  a  third  person,  (d) 

It  will  be  trespass,  if  a  man  wrongfully  enter  the  house,  lands, 
or  tenements  of  another,  without  his  consent ;  and  therefore  tres- 
pass lies  de  domo  stwfraeta.  So,  for  entering  his  messuage  or  tene- 
ment Or  breaking  his  close.  Or  treading  down,  spoiling,  eating, 
&c.  his  hay  or  corn.  Or  cutting  down  trees.  Or  hunting  in  his 
close.  Or  breaking  hedges  and  ditches.  Or  throwing  down  or  dis- 
turbing the  setting  of  his  fold.  Or  breaking  up  his  pond.  So  if  a 
man  enter  and  do  damage  to  another,  though  he  do  not  keep  the 
possession ;  as  trespass  lies  quare  domum  vel  clausum  fregit.  {e) 

The  lord  of  a  manor  as  such  has  no  right  without  a  custom,  to 
enter  upon  the  copyholds  within  his  manor,  under  which  there  are 
mines  and  veins  of  coal,  in  order  to  bore  for  and  work  the  same : 
the  copyholder  may  maintain  trespass  against  him  for  so  doing. 

But  where  the  defendant  justified  under  the  lord,  as  being  seised 
in  fee  of  the  veins  of  coal  lying  under   the  copyhold  tenements, 

(a)  Matts  T,  Hawkins,  6  Taunt.  20.  but  see  Dodd  v.  Kyffin,  7  Durnf,  &  East 

(5)  Bull.  N.  P.  81.  354.  Argent  ▼.  Durrant,  8  Durnf.  &  East^ 

(c)  Cuthbert  r.  Gostling,  SCampb.  515.  403.  contra. 

{d)  Philpotv.  Holmes, Peake'sCas.Ni.  (e)  F.N.  B.  87.  B.  6tc.     Com.  Dig.  tit* 

Pri.  97  ;  aud  see  Graliam  v.  Peat,   1  East,  Trespass.  (A.  'i,) 
:i^'U.     Chambers  v.  Donaldson,  11  East,  72. 
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together  with  the  liber^  of  bwn^  for  and  getdi^  the  ooal^  b 
It  ia  not  CDOugh  txa  the  [dautiff  to  reply,  that  h  well  all  111 
tana  of  coal  undo  the  aaid  clowi  in  wUd^  &c.  aa  the  reat  of  tl 
toil  within  and  under  the  aame,  had  Immemariallj  beoa  paiod  < 
the  manor,  and  '^'■«''**'<  and  denUNaUe  by  copy,  &&,  withn 
any  exceptioD  or  reaervatian  of  the  coal,  hc^  unleaa  he  abo  tn 
VSK  the  liberty  of  wtrking  the  mines;  becauK  Ae  plea  dain 
audi  liberty,  not  mcxdy  at  ■"»*^"*  to  the  aosn  in  fte,  to  I 
cserdaed  when  in  actual  poMeancn,  but  aa  a  picaent  liberty  to  I 
eserdaed  dniing  the  continuanee  of  the  cc^holder^B  eatate ;  aa 
therdbre  the  refdicatian  is  only  an  argunKntadTe  denial  of  the  1 
b«ty,  and  does  not  ooofeaa  and  avoid  it.  (a) 

The  leaaee  for  years,  aha  the  lease  is  expired,  may  have  aetio 
for  a  tre^iaaa  on  the  land  before  his  lease  was  ended.  (6) 

Whne  one  declared  incase  tat  obstructing  a  watercouae  upe 
Ua  "  potBon"  of  a  mill  **  with  the  appurtenance,"  and  that  **li 
naaon  of  audi  his  possession  he  had  a  right  to  the  uae  of  the  wati 
nmimw  in  a  certain  tunad  to  the  nuU, "  sudi  allesaticm  was  ih 
nipported  by  procf  that  the  tunnel  was  made  on  the  At^mAmnA 
land,  irfiich  he  had  agreed  to  let  the  defendant  have  for  this  poi 
poae  for  a  certain  consideTation,  but  of  which  no  conveyance  wi 
made  by  him  to  the  plaintiff,  and  he  had  dnce  refused  asaeni 
because  the  plaintiff  had  not  the  water  by  reason  of  his  posse 
son"  to  the  mill,  &c.,  but  by  pand  licence  or  ccotract,  whic 
could  not  pass  the  title  to  the  land,  and  as  a  licence  was  levo] 
able,  and  revoked,  (c) 

Where  there  is  a  tenant  in  possession,  and  an  execution  (as  by^ 
yo.)  is  against  the  landlord,  whose  tenn  is  to  be  sold,  the  tenai 
cannot,  it  should  seem,  be  turned  out  trf  posaesnon.  (lO 

But  it  is  very  different  where  the  debtor  hinuelf  is  in  posseasioi 
-  in  such  case,  BuUer  J.  inclined  to  think  that  the  sheriff' might  tui 
him  out  of  possesion,  {d) 

The  action  of  trespass  is  local,  (e) 

In  a  declaratioo  of  trespass  for  breaking  and  entering  a  houf 

(a)  Bonme  t,  Tajlor,  lo  EaM,  189.  oT,  u  u  uudiuiMibla  evidaocc,  Jsbb  v.  I 

{b)  Bro.  Traip.  456.  ity,  S  Eip.  Rep.  679. 

(f)  Fontimui  ».  Smith,  4Eut'iR.107.  (d)  T»ylor i.  Col*.  3  T. R.  a9«-«98. 

Id  wiactton  Tor  olxtructing  b  vateraoune,  (r)  Anon.  11  Mod.  181.  DouItcdt.  U 

■  ponon  claiming  a  right  to  the  luo  there,  thewi,  4  T.  11.  iKi. 
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the  premises  were  laid  in  the  parish  of  ClerkemoeU,  it  was  proved 
that  ClerkentveU  consisted  of  two  parishes  or  districts,  though  it  waa 
generally  known  by  the  name  otSt.  James,  ClerkenweU;  the  Court 
held  the  description  insufficient,  (a) 

In  trespass  qtiare  clausum  fr^fit,  when  the  plaintiff  names  the 
close  in  his  declaration,  and  the  defendant  pleads  liberum  tenemen- 
tum  generally,  without  giving  any  further  description  of  the  close, 
the  plaintiff  is  not  driven  to  a  new  assignment,  but  is  entitled  to  re- 
cover upon  proving  a  trespass  done  in  a  close  in  his  possession  bear- 
ing the  name  given  in  the  declaration,  although  the  defendant  may 
have  a  close  in  the  same  parish,  known  by  the  same  name.  (6) 

The  plaintiff  may  prove  trespass  at  any  time  before  the  action 
brought,  though  it  be  before  or  after  the  day  laid  in  the  declarar- 
tion.  But  in  trespass  with  a  corUintuindOy  the  plaintiff  ought  to 
canfine  himself  to  the  time  in  the  declaration :  yet  he  may  waive  the 
continuandOf  and  prove  the  trespass  on  any  day  before  the  action 
brought,  or  he  may  give  in  evidence  only'  part  of  the  time  in  the 
conHnimndo. — Note.  That  of  acts  which  terminate  in  themselves, 
and  once  done  cannot  be  done  again,  there  can  be  no  continuando ; 
as  hunting  or  killing  a  hare  or  five  hares,  but  that  ought  to  be  al- 
leged, that  diverais  dMrus  ac  vicibus  between  such  a  day  and  such 
a  day,  he  killed  five  hares,  and  cut  and  carried  away  twenty  trees. 
Where  trespass  is  laid  in  continuance  that  cannot  be  continued,  ex- 
ception ought  to  be  taken  at  the  trial,  for  he  ought  to  recover  but 
for  one  trespass ;  but  hunting  may  be  continued,  as  well  as  spoiling 
and  consuming  grass,  (c) 

Whether  the  trespass  may  be  laid  with  a  conHnuando  or  not,  de- 
pends much  upon  the  consideration  of  good  sense ;  as  where  tres- 
pass is  brought  for  breaking  a  house  or  hedge,  it  may  well  be  laid 
with  a  conHtmafido^  for  pulling  away  every  brick  or  ^ick  is  a 
breach :  but  if  the  declaration  be  that  the  defendant  threw  down 
twenty  perches  of  hedge  continuando  transgresmonem  pnedictam 
from  such  a  day  to  such  a  day,  this  must  be  intended  as  a  proster- 
nation  done  at  the  first  day,  and  therefore  will  be  ill  upon  demur- 
rer or  judgment  by  default ;  but  it  will  be  aided  by  verdict,  be- 

(a)  Taylor  ▼.  Hooman,   Holt.  Ni.  Pii.        (6)  Cocler  v.  Crompton,  iBam.&Cres. 

323.    1  Moore,  161.  S.  C. ;  and  see  Har-  489.    2  Dowl.  &  Rvl  719.  S.  C. ;  and  see 

lis  T.  Cooke,  2  Moore,  58/.     8  Taunt.  5J9.  Kichards  v.  Peake,  4  Dowl.  &  Rjl.  572. 
S.  C.    Guest  V.  Caumont,  3  Camp.  235.        (c)  Bull.  N.  P.  86. 
Pool  V.  Court,  4  Taunt.  700. 
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«Miw  dke  Court  will  intend  that  the  jury  gave  no  damage  for  \ 
0anfimNHMfe.(a) 

So,  tropuB  cannot  be  laid  of  looae  duttds  vith  a  txmtmmam 
and  if  it  be  ao  laid  du  eridence  can  be  gircn  but  of  the  taking 
oat  day ;  and  therefore  in  treapaaa  for  mesne  prafita  it  cnight  to 
laid  dfwnM  diebva  aetmbaa.  Where  Kveral  trmpawf ■  are  b 
in  €oe  fount  of  a  declaration,  ttmtkiuafido  trmugnanamm  fit 
dfataa,  and  Kme  of  them  m^  be  laid  with  a  toKiimiiumdo  andm 
not,  after  verdict  the  oofiiinutmdodiall  be  extoided  to  the  treapaM 
vludi  may  be  laid  with  a  rnnHnuando.  So,  where  die  cowtfmian 
ii  impoaaible,  the  Court  will  intend  that  no  damages  were  givoi  j 
*t(.) 

Thou^  perscni  having  only  a  right  are  not  to  BMort  that  ri| 
by  fbrce,  and  if  any  violaioe  be  used  it  beeomea  the  sulyect  d 
criminal  {MoaecutiaD,  yet  a  penon  havii^  a  rig^t  of  paaaeHkn  m 
peaceably  aaaert  it,  if  be  do  not  tran^;re»  die  law*  of  his  countr 
tat  a  penon  who  has  a  right  of  entiy  may  enter  peaoeaUy,  ■ 
bdng  In  posseanon  may  retain  it  and  plead  that  it  is  his  a 
and  fteefaoU.  (ft)  The  cmnmon  plea  ofttftnvmfaiMiMMMMspnn 
tUs.  (e) 

A  tenant  having  omitted  to  deliver  up  poBaesnon  when  I 
term  had  expired,  after  a  regular  notice  to  quit,  the  landlord 
his  absence,  broke  open  the  door  and  resumed  possessini,  thouj 
some  articles  of  furniture  remained.  The  tenant  having  obtain 
■  verdict  against  his  landlord  in  trespass  for  this  entry,  the  Coi 
granted  a  new  trial,  holding  that  the  landlord  might  so  enter 
such  case,  {d) 

If  a  man  in  his  own  soil,  erect  a  thing  which  is  a  nuisance 
another,  as  by  stopping  a  rivulet,  and  so  diminishing  the  wal 
used  by  him  for  his  cattle,  the  party  injured  may  enter  on  t 
Boil  of  the  other,  and  abate  the  nuisance,  and  justify  the  tn 
pass ;  and  this  right  of  abatement  is  not  confined  merely  to  ni 
sances  to  a  house,  to  a  mill,  or  land.  («) 

Trespass  for  cutting  down  a  virginia-creeper ;  plea  removal,  \ 
cause  it  was  doing  damage  to  the  defendant's  premises.     Replit 
tton  that  the  defendant  used  greater  force  and  violence,  and  c 
(a)  Bull.  N.  P.  86.  7  Moore.  ST4.  S.  C. 

(fc)  Tirlor  V.  Colo,  3  T.  R.  «9t-S9.^.  {()  Riikei  v.  Townocmd,  «  Smith  R, 

((■)  TMiitonr.Cost.T.7T.R.4;*l.  »ndM« 9Edw.4. 3J.   9Co.a6.b. 

(</)  Turner  v.  Mi-jmott,   l   Bing.  i,i8. 
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greater  damage  than  was  necessary.  On  issue  joined  upon  this 
replication,  the  plaintiff  cannot  go  into  evidence  to  shew  the  quxui- 
turn  and  nature  of  the  damage  done  to  the  premises,  (a) 

It  is  impossible  to  suggest  the  possession  of  a  certain  term  that  is 
not  the  subject-matter  of  a  seisure  by  the  sheriff  under  &Jieri  fa- 
das :  (6)  and  as  in  a  deed  of  assignment  the  sheriff  need  not  specify 
the  particular  interest  which  the  party^had,  so,  if  he  can  convey  a 
title  in  general  words,  it  is  equally  sufficient  to  justify  in  the  same 
general  words  in  an  action  of  trespass,  (c) 

Matter  of  excuse  or  justification  must  be  pleaded  specially ;  as  in 
trespass  to  real  property,  a  licence;  or  that  the  beasts  came  through 
the  plaintiff's  hedge,  which  he  ought  to  have  repaired ;  or  by  rea^ 
son  of  a  rent-charge,  common,  or  the  like,  (d) 

A  justification  of  trespass  must,  it  is  said,  answer  the  whole  tres- 
pass as  laid  in  the  declaration,  {e) 

Thus,  in  trespass  for  breaking  and  entering  plaintiff's  house  and 
expelling  him,  the  plea  justified  the  breaking  and  entering,  shew- 
ing a  good  cause  for  it,  and  it  was  held  to  be  a  full  answer  to  the 
count ;  for  the  breaking  and  entering  are  the  gist  of  the  action,  and 
the  expulsion  is  only  matter  of  aggravation,  (c)  If  the  plaintiff  had 
wished  to  take  advantage  of  the  expulsion,  he  should  have  shewn 
the  special  matter  in  a  new  assignment ;  for  according  to  the  six 
carpenters'  case,  he  should  shew  in  reply  that  which  makes  the  party 
a  trespasser  ab  initio. 

Therefore,  where  trespass  was  for  going  over  the  plaintiff's  close 
with  horses,  cows,  and  sheep,  and  the  defendant  justified  that  he 
had  a  way  for  horses,  cows,  and  sheep,  and  said,  that  such  a  day  he 
went  over  with  horses ;  upon  demurrer  it  was  adjudged  ill,  for  it 
was  a  justification  for  horses  only,  {e) 

If  to  trespass  by  a  tenant  against  a  landlord  for  turning  him  out 
of  possession,  the  defendant  pleads  a  fact  by  which  the  lease  was  for- 
feited, and  the  plaintiff  replies  generally  de  injuria ;  when  the  fact 
is  proved  by  which  the  lease  was  forfeited,  the  plaintiff  cannot  give 
in  evidence  a  waiver  of  the  forfeiture ;  but  he  ought  to  have  replied 
this  specially,  in  avoidance  of  the  plea.  (/) 

(a)  Pickering  v.  Rudd,  1  Stark.  Ni.  Pri.  {d)  1  Tidd's  Pract.  645-6. 

56-  (e)  Roberts  V.  Morgan,  11  Mod.  219. 

(h)  Taunton  v.  Costir,  7  T.  R.  iSi.  (J)  WarraU  v.  Clare,  «  Campb.  629. 
(f)  Taylor  v.  Cole,  3  T.  R.  'Z9ti-UQ. 


843        Of  T^rapau  for  imme^ate  Injuria.  [Chap.X 

Id  trcipMi,  a  penoa  wlw  commitB  the  tmpiM  but  is  not  i 
u  A  competent  witnaa  far  the  plaintiff,  ^aiiut  hii  oo-tiLifM 
irithout  bcdng  ideaied  by  tbe  jidaintiff.  (a) 

The  Court  will  not,  on  tbe  iq>pIiGatiaa  of  a  defeodan^  in  m 
tion  df  tRSpan  brought  to  try  the  title  to  land,  oompd  the  pin 
or  hia  landlord  to  p«init  the  d^ndant  to  in^iect  or  take  a  ea\ 
one  cf  the  Luuilimf  b  title-deeds  to  Ui  ortate.  (fr) 

In  tieqiBH,  the  value  of  the  damages  mud  be  Mated  and  ] 
ed.(«) 

Judgment  reooToed  against  anotho*  fivtheaameinjutyisa, 
plea  in  bar  to  this  actitm.  (d) 

Of  tha  jtidgmmit  and  damagei. — In  actkos  of  tort,  as  tra 
be.,  iriiere  the  wroag  is  joint  and  sevenl,  the  disttnctiao  aea 
be  this,  that  where  the  jdea  of  one  of  tfie  defendants  is  indi  ass 
diat  the  plaintiff  oouldhave  no  cause  of  actim  against  any  of  t 
thoe  if  this  pka  be  found  against  Uie  plaintiff,  it  dull  opefai 
dke  beneBt  of  ill  the  defendants,  and  die  jJaintiff  cannot  have  j 
msit  or  damages  against  those  irtto  let  judgment  go  by  de£ 
but  where  the  plea  merely  operates  in  diacharge  of  the  party  pi 
ing  it,  diat  it  shall  not  operate  to  the  benefit  of  ^  other  dd 
sots,  but  Dotwithfltanding  such  plea  be  found  agaioat  the  fdai 
he  ahall  have  judgment  and  damages  againat  the  otho-  del 
anta.(e} 

If  there  be  a  demurrer  to  part  and  an  issue  upm  the  other 
or  in  an  aedon  against  several  defendants,  if  some  of  them  deraui 
others  plead  to  issue,  the  jury  who  try  the  issue  shall  b»cbb  tb 
mages  for  the  whole,  or  against  all  the  defendants.  In  this  ca 
the  issue  be  tried  before  the  demurrer  is  argued,  die  damagei 
said  to  be  contingent,  depending  upon  the  events  ti  the  dcmv 
But  where  the  issue,  as  well  as  the  demurrer,  goes  to  the  ii 
cause  of  action,  the  damages  shall  be  assessed  upon  the  issde, 
not  uptm  the  demuirer.  («) 

Where  there  are  several  defendants  who  sever  in  pleading, 
jury  who  try  the  first  issue  shsU  assess  damages  against  all,  w: 
ceuMt  executio ;  and  the  other  defendants,  if  found  guilty,  shl 
contributory  to  those  damages.     In  trespass  against  several  de: 

(a)  Motrit  V.  DBubigDjr,  5  Moore,  319.         (c)  Dovs  v.  Smith,  6  Hod.  153. 

(b)  PickehDg V, Nojes,  lBtTii.&Craa.  (c/)  Morton'sCwe,  Cro.Elii.30. 
86«.  (()  8  Tidd'l  PtMt.  895. 
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ants  who  join  in  pleading,  if  the  jury  on  the  trial  find  them  all  joint- 
ly guilty,  they  cannot  assess  several  damages.  But  they  may  find 
some  of  them  guilty  and  acquit  others,  in  which  case  the  damages 
can  be  assessed  against  those  only  who  are  found  guilty :  or  they 
may  find  some  of  the  defendants  guilty  of  the  whole  trespass,  and 
others  of  part  only :  or  some  of  them  guilty  of  part,  or  at  one  time, 
and  the  rest  guilty  of  the  other  part,  or  at  another  time ;  in  either  of 
which  cases,  they  may  assess  several  damages,  (a) 

Also,  where  in  an  action  against  several  defendants  the  jury  by 
mistake  have  asssessed  several  damages,  the  plaintiff  may  cure  it, 
by  entering  a  nolle  prosequi  as  to  one  of  the  defendants,  and  taking 
judgment  against  the  others ;  or  he  may  enter  a  remittitur  as  to  the 
lesser  damages ;  or,  even  without  entering  a  remittitur^  he  may  take 
judgment  against  all  the  defendants  for  the  greater  damages,  (a) 

Where  the  jury  upon  the  trial  of  an  issue  have  omitted  to  assess 
the  damages,  the  omission  may  in  certain  cases  be  supplied  by  writ 
of  inquiry.  Where  they  give  greater  damages  than  the  plaintiff  has 
declared  for,  it  may  be  cured  by  entering  a  remittitur  of  the  sur- 
jdus  before  judgment,  (a) 

Of  the  Costs. — ^As  to  costs,  the  stat.  22  &  28  Car.  2.  c.  9-  enacts, 
that  in  all  actions  of  trespass,  wherein  the  Judge,  at  the  trial  of  the 
causes,  shall  not  find  and  certify,  under  his  hand,  upon  the  back  of 
the  record,  that  the  freehold  or  title  of  the  land  mentioned  in  the 
plaintiff's  declaration  was  chiefly  in  question ;  the  plaintiff,  in  case 
the  jury  shall  find  the  damages  to  be  under  the  value  of  forty  shil- 
shillings,  shall  not  recover  or  obtain  more  costs  of  suit  than  the  da- 
mages so  found  shall  amount  unto. 

The  construction  (6)  of  this  statute,  which  now  prevails,  is  that 
the  statute  is  confined  to  actions  of  assault  and  battery  (which 
action  is  comprised  in  it)  and  actions  for  local  trespasses,  wherein  it 
is  possible  for  the  Judge  to  certify  that  the  freehold  or  title  of  the 
land  was  chiefly  in  question.  In  actions,  therefore,  for  local  tres- 
passes, the  statute  applies,  whenever  an  injury  is  done  to  the  free- 
hold ;  or  to  any  thing  growing  upon  or  aflixed  to  the  freehold ;  and 
in  a  modem  case  it  was  carried  still  fiuther. — That  was  an  action 
of  trespass  quare  clausum  /regit ;  the  first  count  stated,  that  the 
defendants  broke  and  entered  the  close  of  the  plaintiffs,  and  the 

(a)  2  Tidd's  Fract .  896.  (ft)  Ibid.  963. 
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grass  of  the  plaintiffs  there  then  growing,  with  feet  in  wa 
trod  down,  spoiled,  and  consumed,  and  dug  up  and  got  diven 
quantities  of  turf,  peat,  sods,  heath,  stones,  soil,  and  earth  % 
plaintiffs,  in  and  upon  the  place  in  which,  &c.  and  took  and  o 
away  the  same,  and  converted  and  disposed  of  the  same  to 
own  use.  Another  count  was  upon  a  similar  trespass  in  ai 
close.  The  defendants  pleaded  the  general  issue  to  the 
declaration,  and  two  special  pleas  to  the  second  count.  0 
trial  a  verdict  was  found  for  the  plaintiffs  on  the  general  issue 
one  shilling  damages;  and  for  the  defendants  on  the  special 
and  the  Judge  had  not  certified.  Per  Lord  MansfiettL — 
question  on  this  record  is,  whether  the  plaintiffs  are  entitled  i 
more  costs  than  damages  under  the  stat'  22  &  2S  C  2.  c.  9?  ' 
is  a  puzzle  and  perplexity  in  the  cases  on  this  part  of  the  st 
and  a  jumble  in  the  reports ;  and  as  the  question  is  a  genen 
we  thought  it  proper  to  consult  all  the  Judges;  and  they  are 
opinion,  that  this  case  is  within  the  statute,  and  that  the  ph 
ought  to  have  no  more  costs  than  damages.  You  will  obsenr* 
what  has  been  called  an  asportavit  in  this  declaration  is  a  m< 
qualification  of  the  injury  done  to  the  land.  The  trespass  i 
to  have  been  committed  on  the  land  by  digging,  &c.  and  the  < 
tavit  as  part  of  the  same  act,  and  on  the  trial  of  the  issue,  thi 
hold  certainly  might  have  come  in  question.  This  is  clear! 
tinguishable  from  an  asportavit  of  personal  property,  whei 
freehold  cannot  come  in  question,  and  which  therefore  is  not ' 
the  Act.  Thus  after  trees  are  cut  down,  and  thereby  severec 
the  freehold,  if  a  trespasser  come  and  carry  them  away,  that  < 
not  within  the  statute,  because  the  freehold  cannot  come  in 
tion  ;  here  it  might,  (a) 

Where  an  injury  is  done  to  a  personal  chattel,  it  is  not  with 
statute;  nor  where  an  injury  to  a  personal  chattel  is  laid, 
same  declaration,  with  assault  and  battery,  or  a  local  tresfmss 
sequently,  in  these  cases,  though  the  damage  be  under  fort 
lings,  the  plaintiff  is  entitled  to  full  costs,  without  a  certific 
But  then  it  must  be  a  suT^stantive  and  independent  injury 
where  it  is  laid  or  proved  merely  in  aggravation  of  damages 
mode  or  qualification  of  the  assault  and  battery,  or  local  tn 
or  there  is  a  verdict  for  the  defendant  u)X)n  that  part  of  the 

(«i)  Clej^jj  V.  Molyneuic,  Doug.  780. 


Sect.  II.]  to  the  Temnfs  Possession.  845 

ration  which  charges  him  with  an  injury  to  a  personal  chattel,  it  is 
within  the  statute,  {a) 

The  certificate  required  by  this  statute  need  not,  it  seems,  be 
granted  at  the  trial  of  the  cause. — The  award  of  an  arbitrator  is 
not  tantamount  to  a  Judge^s  certificate  under  this  statute. 

It  has  been  determined  in  several  cases,  that  if  the  defendant,  in 
trespass  quare  clavsum  fregity  plead  a  licence  or  other  justification, 
which  does  not  make  title  to  the  land,  and  it  is  found  against  him, 
the  plaintiff  is  entitled  to  full  costs,  though  he  do  not  recover  40«. 
damages ;  the  principle  on  which  these  determinations  have  pro- 
ceeded is,  that  where  the  case  is  such,  that  the  judge  who  tries  the 
cause  cannot  in  any  view  of  it  grant  a  certificate,  it  is  considered  to 
be  a  case  out  of  the  statute.  So  on  a  plea  of  not  guilty  to  a  new 
assignment  of  ewtra  viam,  the  plaintiff,  obtaining  a  verdict  for  less 
than  40«.  damages,  is  entitled  to  full  costs,  without  a  Judge^s  certi- 
ficate :  unless  the  way  pleaded  be  set  forth  by  metes  and  bounds ; 
and  when  the  plaintiff  is  entitled  to  costs  upon  the  new  assignment, 
he  is  entitled  to  the  costs  of  all  the  previous  pleadings,  (b) 

The  Stat.  4  &  5  FT.  &  J/,  c.  23,  «.  10,  after  reciting  that  great 
mischiefs  ensue  by  inferior  tradesmen,  apprentices,  and  other  disso- 
lute persons,  neglecting  their  trades  and  employments,  who  follow 
hunting,  fishing,  and  other  games,  to  the  ruin  of  themselves  and 
damage  of  their  neighbours,  enacts,  ^'  That  if  any  such  person 
shall  presume  to  hunt,  hawk,  fish,  or  fowl,  (unless  in  company  with 
the  master  of  such  apprentice,  duly  qualified  by  law,)  such  person 
shall  be  subject  to  the  penalties  of  this  Act,  and  shall  or  may  be 
sued  or  prosecuted  for  his  wilful  trespass,  in  such  his  coming  on 
any  person'^s  land :  and  if  found  guilty  thereof,  the  plaintiff  shall 
not  only  recover  his  damages  thereby  sustained,  but  his  full  costs 
of  suit :  any  former  law  to  the  contrary  notwithstanding.""  The 
words  '*  inferior  tradesman'^  extend,  it  seems,  to  every  tradesman, 
not  qualified  to  kill  game ;  but  this  was  doubted  in  a  subsequent 
case,  wherein  the  Judges  were  divided  in  opinion  upon  the  ques- 
tion, whether  a  surgeon  and  apothecary  should  be  considered  as 
an  inferior  tradesman,  (e) 

So,  by  the  stat,  8  &  9  l^F.  3.  c.  11,  «.  4,  for  the  prevention  of  wil- 
ful and  malicious  trespasses,  it  is  enacted,  "  That  in  all  actions  of 

(a)  2  Tidd's  Pract.  964.  (r)  Ibid.  967-8. 

(A)  Ibid.  966. 


•  1 

'  ,  1 

I 

.1 1 

I 

* 

r 
I. 
.1 
> 


846  Of  Trespass  for  immediate  Injuries,  ^c.  [Chap.  5 

trespass,  to  be  commenced  or  prosecuted  in  any  of  his  Maj 
courts  of  record  at  Weatminaterj  wherein  at  the  trial  of  the  ca 
shall  appear,  and  be  certified  by  the  Judge  under  his  hand 
the  back  of  the  record,  that  the  trespass,  upon  which  any  defe 
shall  be  found  guilty,  was  wilful  and  malicious,  the  plaintiff 
recover  not  only  his  damages,  but  his  full  costs  of  suit ;  any  fi 
law  to  the  contrary  notwithstanding.**^  The  certificate,  requin 
this  statute,  need  not  be  granted  at  the  trial  of  the  cause ;  ant 
appear  on  the  trial  that  the  trespass,  however  trifling,  was 
mitted  after  notice,  and  the  jury  give  less  than  40«.  damage 
Judge  is  bound  to  certify  that  the  trespass  was  wilful  and 
cious,  in  order  to  entitle  the  plaintiff  to  his  full  costs,  (a) 

In  an  action  of  trespass,  brought  by  a  pauper  against  the 
seers  of  the  poor,  for  entering  his  house  and  taking  away  his 
it  was  proved  that  on  the  defendants*  entering  the  house,  the  ] 
tiff  desired  them  to  go  away,  notwithstanding  which  they  ] 
vered  in  accomplishing  their  purpose.  Heathy  J,  ruled  this  to 
wilful  trespass ;  and  though  he  reprobated  the  action  as  ai 
proper  one,  under  the  circumstances  in  evidence,  yet,  he  sal 
had  no  discretion,  but  was  bound  to  certify  that  the  trespas 
wilful.  (6) 

Where  the  declaration  consists  of  several  counts,  the  plaint 
the  Court  of  K,B.  is  only  entitled  to  the  costs  of  such  as  are  f 
for  him  ;  and  neither  party  is  allowed  the  costs  of  those  whic 
found  for  the  defendant.  Where  the  plaintiff^s  declaration 
sisted  of  two  counts,  to  one  of  which  the  defendant  pleadec 
general  issue,  which  was  found  for  the  plaintiff^  and  to  the  ot 
justification,  to  which  the  plaintiff  demurred,  and  judgmem 
thereupon  given  for  the  defendant ;  the  Court  agreed  that  th 
fendant  could  have  no  costs  upon  the  demurrer,  (c) — But  if 
be  two  distinct  causes  of  action,  in  two  separate  counts,  and 
one  the  defendant  suffers  judgment  to  go  by  default,  and  as  t 
other  takes  issue,  and  obtains  a  verdict,  he  is  entitled  to  judg 
for  his  costs  on  the  latter  count,  notwithstanding  the  plaint 
entitled  to  judgment  and  costs  on  the  first  count.  So  when 
declaration  in  trespass  consisted  of  one  count  only,  to  which 
were  several  pleas  of  justification  on  which  issues  were  taken 

(a)  2  Tidd's  Pract.  968.  (c)  2  Tidds  Pract.  971. 

{h)  Oxf.  Sum.  Ass.  1800.  T.'s  MSS. 
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a  new  assignment  on  which  judgment  passed  by  default,  and  a 
venire  was  awarded,  as  well  to  assess  the  damages  on  the  judgment 
by  default,  as  to  try  the  issues ;  all  the  issues  being  found  for 
the  defendant,  it  was  holden  that  he  was  entitled  to  the  costs  of 
them,  (a) 


Of  Trespass  on  the  Case. 

For  injuries  to  his  possession,  an  action  on  the  case  will  also  lie  in 
most  cases  where  trespass  would  be  maintainable;  and  in  others 
where  it  would  not. 

The  Court  of  Chancery  has  jurisdiction  by  injunction  on  danger 
of  irreparable  injury  to  property,  though  as  a  public  nuisance,  an 
object  of  prosecution  by  the  Attorney  General.  (6) 

An  action  on  the  case  lies  for  consequential  damages  where  the 
act  itself  is  not  an  injury.  It  is  now  indeed  a  settled  distinction, 
that  where  the  immediate  act  itself  occasions  a  prejudice,  or  is  an 
injury  to  the  plaintifiTs  person,  house,  land,  &c.  trespass  m  et  armis 
will  lie ;  but  where  the  act  itself  is  not  an  injury,  but  a  consequence 
from  that  act  is  prejudical  to  the  plaintifTs  person,  house,  land,  &c. 
trespass  m  et  armis  will  not  lie,  but  the  proper  remedy  is  an 
action  on  the  case,  (c)  The  difference,  therefore,  between  trespass 
and  case  is,  that  in  trespass  the  plaintiff  complains*  of  an  im- 
mediate wrong ;  and  in  case,  of  a  wrong  that  is  the  consequence  of 
another  act.  (d) 

J,  having  recovered  against  B.  for  driving  holdfasts  into  A.'*s 
wall,  to  support  a  nuisance,  should  declare  in  case,  and  not  in  tres- 
pass, for  the  continuance  of  the  injury,  (e) 

Where  the  defendant  nails  to  his  own  wall  a  board  which  over- 
hangs the  plaintiff^s  close,  the  remedy  seems  to  be  case,  and  not 
trespass.  (/) 

Fixing  a  spout,  therefore,  so  as  to  discharge  water  upon  the  land 
of  another,  if  only  consequentially  injurious,  and  the  party  who 
sustains  the  damage  must  bring  case  in  order  to  get  a  compensa- 
tion, (c) 

(a)  1  Tidd'a  Pract.  971.  (d)  Reynolds  v.  Clarice.    1  Stra.  634-35. 

(6)  Crowder  v.  Tinkler.  19  Vea.  617.  («)  Laurence  r,  Obee,  1  Stork.  Ni.  Pri. 

(c)  Bull.  N.  P.  74.    Reynolds  v.  Clarke.  22. 

2  Ld.  Raym.  1399-1402.  Wame  v.  Varley.  (/)  Pickering  v.  Rudd,  4  Campb.  219, 

6  T.  R.  443-49.  1  Stark.  Ni.  Pri.  56.  S.  C. 
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So,  if  a  man  who  ought  to  enclose  against  my  land,  do  n 
close,  whereby  the  cattle  of  his  tenants  enter  into  my  land,  i 
damage  to  me,  I  may  have  this  remedy,  (a) 

So,  case  lies  for  breaking  the  fences  of  a  third  person,  wl 
my  cattle  escape  into  his  land  and  are  distrained.  (6) 

If  a  house  of  office  be  separated  from  other  premises  by  i 
and  that  wall  belong  to  the  owners  of  the  house  of  office,  h 
common  right  bound  to  repair  it,  and  an  action  on  the  case  ¥ 

In  such  action  by  a  lessee  for  years  against  the  owner  of  t 
joining  house,  for  not  repairing  a  party-wall,  by  which  the 
tifTs  house  was  damaged,  it  is  not  necessary  to  state  that  1 
bound  by  prescription  to  repair  the  wall ;  it  is  sufficient  to  < 
that  he  was  possessed  of  a  messuage  for  a  certain  number  of 
and  that  the  defendant  ought  to  repair  the  wall,  (c) 

Note.  If  the  owner  of  the  house  be  bound  to  repair  it,  h 
not  the  occupier  is  liable  to  an  action  on  the  case  for  an  injui 
tained  by  a  stranger  from  the  want  of  repair,  (rf) 

Case  lies  against  the  landlord  of  a  house  demised  by  lease 
under  his  contract  with  his  tenant,  employs  workmen  to  rep 
house,  for  a  nuisance  in  the  house,  occasioned  by  the  neglige 
his  workmen,  {e) 

A,  jointly  with  others,  employs  B,  to  sink  a  sewer,  which 
open  ;  C  falls  in,  A.  is  liable  to  C  and  may  be  sued  alone ; 
has  his  remedy  over  against  B.  (/) 

In  an  action  on  the  case  for  obstructing  the  plaintiflTs  lij 
clerk  who  superintended  the  erection  of  the  building  by  whic 
were  darkened,  and  who  alone  directed  the  workmen ;  m 
joined  as  a  co-defendant  with  the  original  contractor,  {g) 

An  action  on  the  case  for  not  repairing  fences,  whereby 
ther  party  is  damnified,  can  only  be  maintained  against  the  occ 
and  not  against  the  owner  of  the  fee,  who  is  not  in  possession 

It  is  universally  the  duty  of  the  occupier  of  a  house  havi 
area  fronting  a  public  street,  so  to  fence  it  as  to  make  it  s 


(rt)  Bull.  N.  P.  7  k 

(6)  Courtney  v.  Collet.  1  Ld.  Ra%Tn.  272. 
73. 

(r)  Tenant  v.  Goldwin,  6  Mod.  312.  S.C. 
2  Ld.  Ravm.  1089. 

{(i)  Payne     v.   Roi^ers,    2    H.  Bl.  3\9. 
Rider  V.Smith.  3  T.  R.  Too. 

i^e)  Leslie  v.  Pounds,  4  Taunt.  (>49. 


(  /')  Sly  V.  Kdgley,  6  Esp.  Re] 
see  Matthews    v.    West    London 
Works,  3  Cainp.  4C)3,  Bush  v.  Stei 
Bos,  it  Pul.  404,  Flower  v.  Adam, 
314. 

(,^)  W  ilson  V.  Peto  and  another, 
47. 
i^h)  CheethHin  v.  Hampson,  4  T. 
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passengers ;  and  it  is  no  defence  to  an  action  against  him  for  neg* 
lecting  so  to  do,  whereby  the  plaintiff  fell  down  into  the  area,  and 
was  hurt,  that  when  he  took  possession  of  the  house,  and  as  long 
back  as  could  be  remembered,  the  area  was  in  the  same  open  state 
as  when  the  accident  happened,  (a) 

Case  may  be  maintained  by  a  lessee  for  years,  for  obstructing 
the  lights  of  an  ancient  messuage.  A  declaration,  that  the  de- 
fendant was,  and  yet  is,  possessed  of  a  house  and  a  void  piece  of 
land,  and  erected  buildings  thereon,  and  thereby  stopped  the  light 
coming  by  the  said  windows  into  his  house,  whereby  his  house 
was  totally  darkened,  and  he  much  prejudiced  by  such  stopping,  is 
good.  (6) 

So  in  an  action  for  stopping  the  plaintiff's  lights,  it  is  sufficient 
to  declare  that  he  was  possessed  of  such  a  messuage  for  years,  and 
had  and  ought  to  have  such  light,  without  stating  that  the  messuage 
and  lights  were  ancient,  (c) — Not  lengthening  windows,  or  making 
more  lights  in  the  old  wall  than  formerly,  was  thought  by  L.  Hardr 
vricke  not  to  vary  the  right  of  persons.  Indeed,  a  contrary  doctrine 
might  create  innumerable  difficulties  in  populous  cities,  (d) 

A  prescription  of  ancient  lights  is  to  the  house,  and  not  to  the 
person,  (e) 

The  occupier  of  one  of  two  houses  built  nearly  at  the  same  time, 
and  purchased  of  the  same  proprietor,  may  maintain  a  special  action 
on  the  case  against  the  tenant  of  the  other,  for  obstructing  his 
window-lights  by  adding  to  his  own  building,  however  short  the 
previous  period  of  enjoyment  by  the  plaintiff.  (/)  It  is  sufficient 
that  the  plaintiff  declare  on  his  possession,  and  that  he  has  sustained 
a  wrong.  (/) 

Where  the  owner  of  a  house  divided  it  into  two  tenements,  and 
let  one  of  them ;  it  was  held  that  the  lessee  was  liable  to  an  action 
on  the  case  for  obstructing  windows  existing  in  the  landlord's  house 
at  the  time  of  the  demise,  though  of  recent  construction,  and 
though  no  stipulation  was  made  against  the  obstruction,  {g) 

A  parol  licence  to  put  a  skylight  over  the  defendant's  area,  (which 

(a)  Coupland  v.  Hardingham,  3  Campb.  («)  Sjmonds  v.  Seaboume,  Cro.  Car. 335. 

598.  (/)  Compton  v.  Ricbards,  1  Price  J7, 

(6)  Sjmonds  v.  Seaboume,  Cro.  Car.  335.  and  see  3  Saund.  103  a.  Palmer  v.  Fletcber» 

(c)  Rosewell  v.Pryor,  6  Mod.  116.  1  Lev.  1J3. 

(<f)  East  India  Company  ▼,  V^incent,  2  (^)  Reyiere  v.  Bower,  lRj.&  Mo.  34. 
Atk.  83. 
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impeded  the  light  and  air  from  coming  to  the  plaintiff^s  dw 
house  through  a  window,)  cannot  be  recalled  at  pleasure  after 
been  executed  at  the  defendant''s  expence ;  at  least,  not  withou 
dering  the  expenpes  he  had  been  put  to;  aild  therefore  no  { 
lies  as  for  a  private  nuisance,  in  stopping  the  light  and  ai 
and  communicating  a  stench  from  the  defendants  premises  i 
plainti^Ts  house  by  means  of  such  skylight,  (a) 

Where  lights  had  been  put  out  and  enjoyed  without  interrn 
for  above  twenty  years  during  the  occupation  of  the  opposite 
mises  by  a  tenant ;  that  will  not  conclude  the  landlord  of 
opposite  premises,  without  evidence  of  his  knowledge  of  the 
which  is  the  foundation  of  presuming  a  grant  against  him 
consequently  will  not  conclude  a  succeeding  tenant  who  was  ii 
session  under  such  landlord  from  building  up  against  sue 
croaching  lights.  (6) 

Where  lights  had  been  enjoyed  for  more  than  twenty  year 
tiguous  t;o  land  which  within  that  period  had  been  glebe  lane 
was  conveyed  to  a  purchaser  under  the  55  G.  3.  c.  147,  it  wa 
that  no  action  would  lie  against  such  purchaser  for  building 
to  obstruct  the  lights,  inasmuch  as  the  rector,  who  was  tena 
life,  could  not  grant  the  easement,  and  therefore  no  valid 
could  be  presumed,  (c) 

A.  by  the  direction  of  B,  builds  a  wall  upon  the  land  of  C 
cannot  support  an  action  on  the  case  against  B.  for  the  contin 
of  this  wall.  Semble,  if  A,  building  a  house  on  his  own 
encroach  upon  the  adjoining  land  of  C.  and  dispose  of  his  ir 
in  the  house  to  S.,  C  cannot  maintain  an  action  on  the  case  a, 
B.  for  the  continuance  of  the  wall,  {d) 

Special  matter  may  be  given  in  evidence  on  the  general  is 
an  action  on  the  case  for  stopping  lights,  {e) 

This  action  lies  for  damage  done  to  the  plaintifTs  coUiei 
what  the  defendant  has  done  to  his  own  colliery,  within  hij 
soil,  though  several  other  collieries  lie  between  them  ;  and  trep 
et  armis  does  not  lie,  for  the  damage  is  not  immediate,  but  ( 
quential.  (/) 

No  action  will  lie  for  disturbing  a  rookery,  {g) 

(a)  Winter  v.  Brockwell,8  East.  308.  (c)  Kent  v.  Wright,  1  I^.  Rayir 

(6)  Daniel  v.  North,  11  East.  372.  (/)  Com.  Dig.  tit.  Action  on  tl 

(r)  Barker  v.  Richardson,  4  Bam.  &  (A.) 

Aid.  579.  (^)  Hannam    v.  Meckett,   4    D 

(d)  Coventry  V.  Stone,  2  Stark.  534.  Ryl.  518. 
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Case  does  not  lie  for  a  mere  trespass :  as,  for  pulling  down  a  wall, 
and  taking  down  the  tiles  from  the  house,  unless  it  be  alleged  that 
the  timber  was  thereby  rotted,  (a) 

A  possessory  right  is  sufficient  to  maintain  an  action  of  trespass 
or  case,  though  not  a  replevin.  But  trespass  and  case  cannot  be 
joined,  for  the  judgments  differ ;  that  fn  trespass  being  a  captatwr; 
and  that  in  case,  though  m  et  armia^  a  misericordia.  (b) 

As  this  action  arises  from  the  special  damage,  any  thing  ijMiy  be 
given  in  evidence  on  the  general  issue  that  destroys  the  right  of 
action,  (c) 

The  owner  of  land  through  which  a  river  runs,  cannot  by  en- 
larging a  channel  of  certain  dimensions  through  which  the  water 
bad  been  used  to  flow  before  any  appropriation  of  it  by  anotheiy 
divert  more  of  it  to  the  prejudice  of  any  other  landowner,  lower 
down  the  river  who  had  at  any  time  before  such  enlargement  ap- 
propriated to  himself  the  surplus  water  which  did  not  escape  by 
the  former  channel,  (d) 

After  twenty  years'  uninterrupted  enjoyment  of  a  spring  of  water, 
an  absolute  right  to  it  is  gained  by  the  occupier  of  the  close  in 
which  it  issues  above  ground,  and  the  owner  of  an  adjoining  close 
cannot  lawfully  cut  a  drain,  whereby  the  supply  of  water  is  di- 
minished, {e) 

The  occupier  of  a  mill  may  maintain  an  action  for  forcing  back 
water,  and  injuring  his  mill,  although  he  has  not  enjoyed  it  precisely 
in  the  same  state  for  twenty  years,  and  therefore  it  was  holden  to  be 
no  defence  to  such  an  action  that  the  occupier  had,  within  a  few  years 
erected  in  his  mill  a  wheel  of  different  dimensions,  but  requiring  less 
water  than  the  old  one,  although  the  declaration  stated  the  plaintiff 
to  be  possessed  of  a  mill,  without  alleging  it  to  be  an  ancient  mill.  (/) 

If  a  building  after  having  been  used  for  twenty  years  as  a  malt 
house  is  converted  into  a  dwelling  house,  in  its  new  state  it  is  en- 
titled only  to  the  same  degree  of  light  which  was  necessary  to  it  in 
its  former  state,  and  the  owner  of  the  adjoining  ground  may  lawfully 
erect  a  wall  which  prevents  the  admission  of  sufficient  light  for 

(a)  Com.  Dig.  tit.  Action  on  the  Case,  (d)  Bealj  v.  Shaw,  6  East.  208,  and  see 

(B.  6.)  ^ illiams  v.  Moreland,  4  Dowl.&  Rjl.  583. 

(6)   Courtney  v.  Collet.  1  Ld.  Raym.  (e)  Balston  y.  Bensted,  1  Qamp.  463. 

f7se-3.    Templeman  v.  Case,  10  Mod.  25.  (/)  Saunders  y.   Newman,  1  Barn.  & 


Jacob  y.  Dallow.  12  Mod.  233.  Aid.  258. 

(c)  Bull.  N.  P. 78. 
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domestic  purposes^  if  what  is  still  admitted  woidd  be  enough 
the  making  of  malt,  (a) 

If  an  ancient  window  be  raised  and  enlarged,  the  owner  of 
adjoining  land  cannot  lawfully  obstruct  the  passage  of  light  i 
air  to  any  part  of  the  space  occupied  by  the  ancient  window, 
though  a  greater  portion  of  light  and  air  be  admitted  through  ' 
unobstructed  part  of  the  enlarged  window  than  was  anciently 
joyed.  (6) 

If  an  ancient  window  has  been  completely  shut  up  with  br 
and  mortar  above  twenty  years  it  loses  its  privilege,  (c) 

An  action  for  a  nuisance  to  a  house  cannot  be  maintained 
that  which  was  no  nuisance  to  the  house  before  a  new  window  ^ 
opened  in  it  by  the  plaintiff,  and  which  becomes  a  nuisance  oi 
by  that  act.  (c) 

A  count  for  diverting  and  turning  a  stream  of  water  is  not  si 
ported  by  proof  of  penning  hack  and  checking  it,  whereby  t 
water  was  made  to  overflow  the  plaintiflTs  meadow,  (d) 

A  declaration  for  stopping  up  a  watercourse,  without  shewi 
how,  is  bad  upon  demurrer :  but  unobjectionable  after  verdict,  (i 

Where  an  action  for  a  nuisance  was  defended  by  the  defendan 
landlord,  and^the  defendant  being  told  he  need  not  attend  the  tri 
the  attorney  employed  by  the  landlord  entered  into  a  consent  n 
to  abate  the  nuisance  without  the  consent,  and  against  the  directio 
of  the  defendant ;  the  Court,  upon  strong  affidavits  to  shew  th 
the  grievance  complained  of  was  no  nuisance,  set  aside  an  attac 
ment  which  had  been  issued  on  the  consent  rule,  and  granted  a  m 
trial.  (/) 

Case  lies  against  the  proprietor  of  tithes  for  not  taking  the 
away :  but  trespass  vi  et  armis  will  not ;  because  it  is  only  a  no 
feasance  and  not  a  mal-feasance.  (g)  The  declaration  may  state  th 
the  plaintiff  set  out  the  tithes,  and  the  defendant  refused  to  tal 
them  away ;  or  the  plaintiff  may  declare  with  a  per  quod  the  gra 
did  not  grow  where  the  tithes  lay,  and  he  could  not  put  his  catt 
into  the  close  to  pasture  the  residue  of  the  grass,  lest  they  shou 
hurt  the  tithes ;  for  though  the  proprietor  of  tithes  do  not  remo 


(a)  Martin  v.  Gohle,  1  Campb.  322.  (e)  Anon.  1  Ld.  Raym.  452. 

(b)  Chandler  v.ThoTTipson,  3  Campb.80.  (/)  Bodington  v.  Harris,  1  Binp:.  187, 

(c)  Lawrence  v.Obee,  3  Campb.  514.  {g)  Butter  v.  Heathbv,  3  Burr.  1891, 
(W)  Griffiths  V.  Marson,  (i  Price,  1. 
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them  in  convenient  time,  the  owner  of  the  land  canno^  put  in  his 
cattle  and  eat  them,  for  to  permit  the  owner,  if  the  corn  be  not  re- 
moved at  the  day,  to  put  in  his  cattle  and  eat  all  the  com,  would 
be  a  much  greater  loss  to  the  parson  than  that  which  the  plaintiff 
hath  sustained  by  the  continuance  of  the  com  upon  the  land,^be- 
sides  that  it  is  much  more  reasonable  to  permit  the  plaintiff  to  bring 
an  action  against  the  parson,  and  so  the  Court  to  be  the  judge  of 
the  reasonableness  of  the  time,  and  that  the  recompence  be  propor- 
tionable to  the  loss  sustained,  (a) — In  such  a  case,  the  owner's  re- 
medy is  either  by  distress  or  action.  (h\  And  it  seems  that  the 
owner  of  the  land  may  distrain  tithes  as  damage  feasant^  after  a 
reasonable  time,  (c) 

Case  will  not  lie  against  a  parson  for  not  taking  away  his  tithe, 
unless  they  have  been  properly  set  out :  it  is,  therefore,  not  main- 
tainable for  not  taking  away  the  tithe  of  hay  where  it  was  not  set 
out  in  swathe,  (d) 

Due  notices  having  been  given  to  the  parson  of  the  setting  out 
the  tithes  of  fruit  and  vegetables  in  a  garden,  which  were  accord- 
ingly set  out  on  the  days  specified ;  and  the  tithes  not  having  been 
removed  at  the  distance  of  a  month  afterwards,  when  they  had 
become  .rotten ;  a  notice  then  given  by  the  owner,  to  remove  the 
tithed  fruit  and  vegetables  within  two  days,  otherwise  an  action 
would  be  commenced  against  the  parson,  is  sufficient  notice  of  their 
having  been  set  out,  whereon  to  found  an  action  if  they  be  not  re- 
moved. Aiid  due  notices  having  been  given  of  setting  out  tithes 
of  garden-vegetables  and  field-barley  on  certain  days,  between  the 
11th  and  16th  of  September,  a  general  notice  on  the  17th  to  the 
parson,  to  take  away  all  ike  tithes  of  his  (the  plaintiff^s)  land^ 
within  two  days,  is  sufficient  whereon  to  found  the  like  action,  (e) 

A  parson  is  not  entitled  to  carry  his  tithes  home  by  every  road 
which  the  farmer  liimself  uses  for  the  occupation  of  his  farm.  Sem- 
ble,  that  he  may  only  use  such  road  as  the  farmer  does  for  the  occu- 
pation of  the  close  in  which  the  tithes  grow.(/) 

For  other  points  respecting  this  action,  and  the  declaration,  &c. 
we  refer  our  readers  to  chap.  XVII.  sect.  1. 

(a)  Sbapcott  v.  Mugford,  1  Ld.  Raym.  (dj  Moyes  v.  Willet,  :i  Esp.  R.  31. 

187, 189.  Facit  v.  Hurdon,  3  Barn.  &  Cres.        (e)  Kemp  v.  Filewood,  11  Eaat,  3.'>8. 
213.  (/)  Cobb  V.  Selby,  2  New.  Rep.  C.  P. 

{h)  Williams  v.  Ladner,  8T.  R.72.  466    6  l:it»p.  Rep.  103,  S.  C. 

(r)  Baker  ▼.  Leathes,  Wightw.  113. 
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CHAPTER  XXII. 


OF  REMEDIES  AGAINST   THIRD  PERSONS;    WHEREIN   0\ 

FORCIBLE  ENTRY  AND  DETAINER. 


Forcible  entry  and  detainer  are  offences  at  the  common  law 
and  the  prosecutor,  if  he  please,  may  proceed  in  that  way :  bui 
then  the  indictment  ought  to  express,  not  only  the  common  tech- 
nical words  with  force  and  arms^  but  also  such  circumstances,  a^ 
that  it  may  appear  upon  the  face  of  the  indictment  to  be  more  thai 
a  conmion  trespass,  (a) 

But  the  safest  and  most  usual  way  is,  to  proceed  upon  the  sta- 
tutes. Concerning  which,  it  may  be  premised,  that  **they  whc 
keep  possession  with  force,  in  lands  and  tenements,  whereof  they  oi 
their  ancestors,  or  they  whose  estate  they  have  in  the  same,  have 
continued  their  possession  of  the  same,  by  three  whole  years  next 
before  without  interruption,  shall  not  be  endamaged  by  force  of  any 
of  the  statutes  concerning  forcible  entry."     8  H.  6.  c.  9.  #.  7. 

Forcible  Entry^  what. — A  forcible  entry  is  committed  by  vio- 
lently taking  or  keeping  possession  of  lands  and  tenements  with 
menaces,  force  and  arms,  and  without  the  authority  of  the  law.  (6) 

By  the  5  /?.  2.  c.  8.  "  None  shall  make  any  entry  into  any 
lands  or  tenements  (or  benefice  of  the  holy  church,  \5  R.  9,.  c.  2,  oi 
other  possessions,  H.  6.  c.  9.  s,  2.)  but  in  cases  where  entry  is  given 
by  the  law ;  and  in  such  case,  not  with  strong  hand,  nor  with  mul- 
titude of  people,  but  only  in  peaceable  and  easy  manner,  on  pair 
of  imprisonment  and  ransom  at  the  King's  will." 

To  constitute  a  forcible  entry  or  a  forcible  detainer,  it  is  nol 
necessary  that  any  one  should  be  assaulted,  but  only  that  the  entr\ 
or  detainer  should  be  with  such  numbers  of  persons,  and  show  oJ 
force,  as  is  calculated  to  deter  the  rightful  owner  from  sending  the 
persons  away,  and  resuming  his  own  possession,  (r) 

(a)  Rex  V.  Stoir,  3  Burr.  1698.   Rex  v.         (h)  4  Rlac.  Com.  148. 
Bake,  Ibid.  1731.  (c)  Miluer  v.  Maclean,  2  C.  &.  P.  17. 
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Or  other  poB8e89ian8.'\  It  seems  clear,  that  no  one  can  come 
within  the  danger  of  these  statutes,  by  a  violence  offered  to  another 
in  respect  of  a  way^  or  such  like  easement,  which  is  no  possession. 
But  there  seems  to  be  no  good  authority,  that  an  indictment  will  lie 
on  this  case  for  a  common  or  office,  (a) 

Not  ivith  strong  hand^  nor  with  multitude  of  peopled]  It  seems 
certain,  that  if  one,  who  pretends  a  title  to  lands,  barely  go  over 
them,  either  with  or  without  a  great  number  of  attendants,  armed 
or  unarmed,  in  his  way  to  the  church  or  market,  or  for  such  like 
purpose,  without  doing  any  act,  which  either  expressly  or  imjdiedly 
amounts  to  a  claim  upon  such  lands,  he  cannot  be  said  to  make  an 
entry  thereinto.  (6) 

But  it  seemeth,  that  if  a  person  enter  into  another  mane's  house 
or  ground,  either  with  apparent  violence  offered  to  the  person  of 
any  other,  or  furnished  with  weapons,  or  company,  which  may  offer 
fear;  though  it  be  but  to  cut  or  take  away  another  man''s  com, 
grass,  or  other  goods,  or  to  fell  or  crop  wood,  or  do  any  other  like 
trespass,  and  though  he  did  not  put  the  party  out  of  his  possession, 
yet  it  seemeth  to  be  a  forcible  entry.  But  if  the  entry  were  peace- 
able, and  after  such  entry  made,  they  cut  or  take  away  any  other 
man''s  com,  grass,  wood,  or  other  goods,  without  apparent  violence 
or  force ;  though  such  acts  are  accounted  a  disseisin  with  force,  yet 
they  are  not  punishable  as  forcible  entries,  (c) 

But  if  he  enter  peaceably,  and  then  shall,  by  force  or  violence, 
cut  or  take  any  com,  grass,  or  wood,  or  shall  forcibly  or  wrongfully 
carry  away  any  other  goods  there  being;  this  seemeth  to  be  a 
forcible  entry  punishable  by  these  statutes,  (e) 

So  also  shall  those  be  guilty  of  a  forcible  entry,  who,  having  an 
estate  in  land,  by  a  defeasible  title,  continue  with  force  in  the  pos- 
session thereof,  after  a  claim  made  by  one  who  had  a  right  of  entry 
thereto,  (d) 

But  he  who  barely  agrees  to  a  forcible  entry  made  to  his  use, 
without  his  knowledge  or  privity,  shall  not  be  adjudged  to  make  an 
entry  within  these  statutes,  because  he  no  way  concurred  in,  or  pro- 
moted the  force,  {e) 

Indeed,  in  general,  it  seemeth  clear,  that,  to  denominate  the  entry 

(a)  3  Burn's  Just.  419.  1  Hawk.  P.  C.  c.        (c)  Dalt.  c.  126.  p.  %94. 
64.  s.  31.  {d)  1  Hawk.  P.  C.  c.  64.  s.  23. 

(A)  1  Hawk.  P.  C.  c.  64.  s.  20.  (e)  Ibid.  s.  24. 
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forcible,  it  ought  to  be  accompanied  with  some  drcumstanoe 
actual  violence  or  terror ;  and  therefore  that  an  entry  which  ! 
no  other  force  than  such  as  is  implied  by  the  law,  in  every  tres 

■ 

whatsoever,  is  not  within  the  statutes. 

As  to  the  matter  of  violence ;  it  seems  to  be  agreed,  that  an  e 
may  be  forcible,  not  only  in  respect  of  a  violence  actuaUy  dew 
the  person  of  a  man,  as  by  beating  him  if  he  refuse  to  relinq 
his  possession,  but  also  in  respect  of  any  other  kind  of  vidlen< 
the  manner  of  the  entry,  as  by  breaking  open  the  doors  of  a  he 
whether  any  person  be  in  it  or  not,  especially  if  it  be  a  dwell 
house,  and  perhaps  also  by  an  act  of  outrage  after  the  entry,  ai 
carrying  away  the  party^s  goods.  But  it  seems,  that  an  ent 
not  fof cible  by  the  bare  drawing  up  a  latch,  or  pulling  back 
bolt  of  a  door,  there  being  no  appearance  therein  of  being  don^ 
||  strong  hand  or  fmiititude  of  people ;  and  it  hath  been  holden, 

entry  into  a  house  through  a  window,  or  by  opening  a  door  wj 
key,  is  not  forcible,  (a) 

In  respect  of  the  circumstances  of  terror ;  it  is  to  be  obser 
that  wherever  a  man,  either  by  his  behaviour  or  speech,  at  the 
of  his  entry,  gives  those  who  are  in  possession  just  cause  to 
that  he  will  do  them  some  bodily  hurt,  if  they  will  not  give  wa 
him,  his  entry  is  esteemed  forcible,  whether  he  cause  such  tc 
by  carrying  with  him  such  an  unusual  number  of  attendants,  o 
arming  himself  in  such  a  manner,  as  plainly  intimates  a  design 
by  actually  threatening  to  kill,  niaim^  or  beat  those  who  sh< 
continue  in  possession,  or  by  giving  out  such  speeches  as  pla 
imply  a  purpose  of  using  force,  as  if  one  say  that  he  will  keej 
possession  in  spite  of  all  men,  or  the  like,  (b) 

But  it  seems  that  no  entry  shall  be  judged  forcible  from 
threatening  to  spoil  another  s  goods,  or  to  destroy  his  cattle,  < 
to  do  him  any  other  such  like  damage,  which  is  not  personal.  (< 
However,  it  is  clear  that  it  may  be  committed  by  a  single  pei 
as  well  as  by  twenty,  (d) 

But,  nevertheless,  all  those  who  accompanv  a  man,  wher 
makes  a  forcible  entry,  shall  be  judged  to  enter  with  him,  whe 
they  actually  come  u|X)n  the  land  or  not.  {e) 

{a)  1  Hawk.  P.  C.  r.  64.  s.  vJc.  («)  Ibid.  C'A 

f')  Ibid.  s.  'J7.  (^, )   Ibid.  ^.  V?. 

^<  )  Ibid.  'Ji>. 
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Forcible  Detainer^  what. — The  same  cu'cumstances  of  violence 
or  terrcn:  which  will  make  an  entry  forcible,  will  make  a  detainer 
forcible  also :  and  a  detainer  may  be  forcible,  whether  the  entry 
were  forcible  or  not.  (a) 

How  punishable  by  Action  at  Law. — ^By  stat  8  H.  6.  9,  6.  '^  If 
any  person  be  put  out  or  disseised  of  any  lands  or  tenements  in  a 
forcible  manner,  or  put  out  peaceably,  and  after  holden  out  with  a 
strong  hand:  the  party  grieved  shall  have  assize  of  novel  disseisin, 
or  writ  of  trespass  against  the  disseisor ;  and  if  he  recover  he  shall 
have  treble  damages,  and  the  defendant  moreover  shall  make  fine 
and  ransom  to  the  king.**^ 

The  Party  aggrieved  shall  have  Assize^  Sfc]  But  this  action  be- 
ing at  the  suit  of  the  party,  and  only  for  the  right,  is  only  where 
the  entry  of  the  defendant  was  not  lawful ;  for  if  a  man  enter  with 
force,  where  his  entry  is  lawful,  he  shall  not  be  punished  by  way  of 
action ;  but  yet  he  may  be  indicted  upon  the  statute,  for  the  indict- 
ment is  for  the  force  and  for  the  king,  and  he  shall  make  fine  to  the 
king,  although  his  right  is  never  so  good.  (6) 

The  statute  8  H.  6.  c.  9.  s,  6.  which  gives  treble  damages  to  the 
party  grieved  by  a  forcible  entry  and  expulsion,  applies  only  to 
persons  having  the  freehold,  for  the  remedy  is  given  against  the  dis- 
seisor, (e) 

Treble  Damages.^  And  this  he  shall  recover  as  well  for  the  mesne 
occupation  as  for  the  first  entry ;  and  albeit  he  shall  recover  treble 
damages,  yet  he  shall  recover  costs,  which  shall  be  trebled  also ; 
for  the  word  damages  includeth  costs  of  suit,  (d) 

How  punishable  at  the  General  Sessions. — The  party  grieved, 
if  he  will  lose  the  benefit  of  his  treble  damages  and  costs,  may  be 
aided  and  have  the  assistance  of  the  justices  at  the  general  sessions, 
by  way  of  indictment,  (e)  on  the  statute  of  8  H.  6.  which  being 
found  there,  he  shall  be  restored  to  his  possession,  by  a  writ  of 
restitution  granted  out  of  the  same  Court  to  the  sheriff.  (/) 

In  the  caption  of  which  indictment,  it  will  be  sufficient  to  say, 
justices  assigned  to  keep  the  peace  of  our  lord  the  king^  without 


(C 


(a)  1  Hawk.  P.  C.  c.  64.  8.  SO.  2  Burn's  Cres.  409. 
Just.  421.  {d)  1  Inat.  257. 

{h)  2  Bum's  Just.  422.  Dalt.  c.  129.  p.        (e)  For  the  form  of  this  indictment,  see 

503.  2  Burn's  Just.  469. 

i^c)  Coll?  et  Vx,  V.  Eagle,   8  Bam.  &        (/)  Dalt.  c.  129.  p. 303. 
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shewing  that  they  have  authority  to  hear  and  determine  fe 
and  trespasses ;  for  the  statute  enables  all  justices  of  the  peai 
such,  to  take  such  indictments,  (a) 

The  tenement  in  which  the  force  was  made,  must  be  deac 
with  convenient  certainty ;  and  the  indictment  must  set  fortl 
the  defendant  actually  entered,  and  ousted  the  party  grieved 
continueth  his  possession  at  the  time  of  finding  the  indict] 
otherwise  he  cannot  have  restitution,  because  it  doth  not  a 
that  he  needeth  it  (6)  But  if  a  man's  wife,  children,  or  ser 
do  continue  in  the  house  or  upon  the  land,  he  is  not  ousted  < 
possession,  but  his  cattle  being  upon  the  ground  do  not  pn 
his  possession,  (c) 

A  repugnancy  in  setting  forth  the  offence  in  an  indictment 
any  of  the  statutes,  is  an  incurable  fault,  (d) 

An  indictment  for  forcible  entry  was  quashed  therefore  f 
setting  forth  that  the  party  was  seised  or  disseised,  or  what 
he  had  in  the  tenement ;  for  if  he  had  only  a  term  for  years, 
I  the  entry  must  be  laid  into  the  freehold  of  ^.  in  the  poss 

I     1  otB.(e) 

An  averment  in  an  indictment  for  forcible  entry,  merely  th 
prosecutor  was  ^^  seised,"^  is  sufficient  to  found  an  application 
writ  of  restitution,  and  it  need  not  be  shewn  by  the  prosecute 
he  still  continues  seised.  (/) 
V  On  an  indictment  for  a  forcible  entry  and  detainer,  undc 
statutes  of  R.  2.  and  Jac,  1.  the  party  aggrieved  is  not  a  com] 
witness,  (g) 

How  punishable  by  one  Justice. — By  8  H.  6.  c.  9.  for  a 
speedy  remedy,  the  party  grieved  may  complain  to  any  one  ji 
or  to  a  mayor,  sheriff,  or  bailiff  within  their  liberties.  Butaltl 
one  justice  alone  may  proceed  in  such  cases,  yet  it  may  be  ad\ 
for  him,  if  the  time  for  viewing  the  force  will  suffer  it,  to  t 
his  assistance  one  or  two  more  justices. 

Concerning  which  power  of  one  justice  it  is  enacted  as  fo' 
**  After  complaint  made  to  such  justice,  by  the  party  gricvec 

(fl)  1  Hawk.  P.  C.  c.  64.  s.  36.  v.  Bake.  3  Burr.  1732. 

(6)  Ibid.  s.  37,  41.  (/)  Rex  v.  Dillon  and  othere, 

(r)  Dalt.  c.  132.  p.  307.  Rep.  314. 

{(i)  1  Hawk.  P.  C.  c.  64.  s.  39.  (cr)  Rex  v.  Beavan  and  others, 

(»•)  Regina  v.GhUitbs.  3  Salk.  169.  Rex  M.  242. 
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forcible  entry  made  into  lands,  tenements,  or  other  possessions,  or 
forcibly  holding  thereof,  he  shall,  within  a  convenient  time,  at  the 
costs  of  the  party  grieved,  (without  any  examining  or  standing  up- 
on the  right  or  title  of  either  party,)  take  sufficient  power  of  the 
county,  and  go  to  the  place  where  the  force  is  made.**^  15  J2.  3.  c. 
fL8H.6.c.9.8.fL(a) 

Complaint by  the  Party  Grieved,]     Yet  these  words  do  not 

enforce  any  necessity  of  such  a  complaint;  for  it  is  holden,  that  the 
justice  may  and  ought  to  proceed,  upon  any  information  or  know- 
ledge thereof  whatsoever,  though  no  complaint  at  all  be  brought 
unto  him,  by  any  party  grieved  thereby.  (6) 

Power  of  the  County.]  All  people  of  the  county,  as  well  the  sheriff 
as  others,  shall  be  attendant  on  the  justices,  to  arrest  the  offenders, 
on  pain  of  imprisonment  and  fine  to  the  king.     15  R.  2.  c.  2. 

And  if  the  doors  be  shut,  and  they  within  the  house  shall  deny 
the  justice  to  enter,  it  seems  he  may  break  open  the  house  to  re- 
move the  force,  (c) 

And  if  after  such  entry  made,  the  justice  **  shall  find  such  force, 
he  shall  cause  the  offenders  to  be  arrested.*^  15  R.  S.  c.  S.  8  H.  6. 
c.  9«  s.  S. 

He  shall  also  take  away  their  weapons  and  armour,  and  cause 
them  to  be  appraised,  and  after  to  be  answered  to  the  king  as  for- 
feited, or  the  value  thereof,  (c) 

Also  such  justice  ought  to  ^^  make  a  record  of  such  force  by  him 
viewed  ;'*  which  record  shall  be  a  sufficient  conviction  of  the  offend- 
ers, and  the  parties  shall  not  be  allowed  to  traverse  it ;  and  this 
record,  being  made  out  of  the  sessions  by  a  particular  justice,  may 
be  kept  by  him ;  or  he  may  make  it  indented,  and  certify  the  one 
part  into  the  King^s  Bench,  or  leave  it  with  the  Clerk  of  the  Peace  ; 
and  the  other  part  he  may  keep  himself.  For  this  view  of  the  force 
by  the  justice,  being  a  judge  of  record,  maketh  his  record  thereof, 
in  the  judgment  of  the  law,  as  strong  and  effectual  as  if  the  offenders 
had  confessed  the  force  before  him :  and  touching  the  restraining  of 
traverse,  more  effectual  than  if  the  force  had  been  found  by  a  jury, 
upon  the  evidence  of  others.  [This  is,  as  to  the  fine  and  imprison- 
ment, but  not  as  to  restitution.]  15  R.  2.  c.  2.  (d) 

(a)  Dalt.  c.  44.  p.  96.  (c)  Dalt.  c.  44.  p.  96. 

{h)  Lamb.  147.  {d)  Ibid.  Hawk.  P.   C.  c.  66,  s.  8. 
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Shall  be  put  in  the  next  Gaol. — ^The  offenders  being  arres 
before  said,)  shall  be  put  in  the  next  gaol,  there  to  abide 
by  the  record  of  the  same  justice,  until  they  have  made  \ 
ransom  to  the  king.   15  R.  2.  e.  S. 

But  it  is  said,  that  the  justice  hath  no  power  to  commit  the  i 
to  gaol,  unless  he  do  it  upon  his  own  view  of  the  fact,  and  n< 
the  jury  finding  the  same  afterwards,  (a) 

And  if  such  offenders,  being  in  the  house  at  the  coining 
justice,  shall  make  no  resistance,  nor  make  show  of  any  fore 
the  justice  cannot  arrest  or  remove  them  at  all  upon  such  vi< 

If,  however,  the  force  be  found  afterwards,  by  the  inquir] 
jury,  the  justice  may  bind  the  offenders  to  keep  the  peace ; 
they  be  gone,  he  may  make  his  warrant  to  take  them,  az 
after  send  them  to  the  gaol,  until  they  have  found  sureties 
peace.  (6) 

UntU  they  have  made  Fine.]     If  the  justices  convict  a  m 
forcible  detainer,  they  ought  to  set  the  proper  fine  upon  him 
this  they  are  not  bound  to  do  upon  the  spot,  but  they  may 
reasonable  time  to  consider  of  the  fine :   for  by  the  words 
Act,  the  commitment  is  to  be  until  he  has  paid  the  fine,  (c) 

The  fine  must  be  assessed  upon  every  offender  severally,  s 
upon  them  jointly ;  and  the  justice  ought  to  estreat  the  fine, 
send  the  estreat  into  the  exchequer,  that  from  thence  the 
may  be  commanded  to  levy  it  for  his  majesty's  use.  Bu 
payment  of  the  fine  to  the  sheriff,  or  upon  sureties  found  (by 
nizance)  for  the  payment  thereof,  it  seemeth  that  the  justi< 
deliver  the  offenders  out  of  prison  again  at  his  pleasure.  (6) 

So  much  concerning  removing  the  force.  But  the  party 
cannot  be  restored  to  his  possession  by  the  justice's  view 
force,  nor  unless  the  same  force  be  found  by  the  inquiry  of  a 

Concerning  which  it  is  enacted  as  follows :  "  And  thoug 
the  persons  making  such  entry  be  present,  or  else  departed 
the  coming  of  the  justice;  he  may  notwithstanding,  in  som< 
town  next  the  tenement  so  entered,  or  in  some  other  con\ 
place  by  his  discretion,  (and  that  though  he  go  not  to  see  the 
where  the  force  is,)  have  power  to  inquire  by  the  people  i 


(a)  Dalt.  c.  U.  1  IIawk.P.C.c.61.s.8.         (r)  Rex  v.  Elwell.    2    Str,  79^ 
ih)  Ibid.  2  Burn's  Just.  423.  Raym.  1514.  S.  C. 
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county,  as  well  of  them  that  make  such  forcible  entry,  as  of  them 
which  hold  the  same  with  force.""  (a) 

In  order  to  which,  ^*  the  justice  shall  make  his  precept  to  the 
sheriff,  commanding  him  in  the  king^s  behalf,  to  cause  to  come  be- 
fore him  sufficient  and  indifferent  persons,  dwelling  next  the 
lands  so  entered,  to  inquire  of  such  entries ;  whereof  every  man 
shall  have  lands  or  tenements  of  ¥^8.  a  year,  above  reprises. 
And  the  sheriff  shall  return  issues  on  every  of  them,  at  the 
day  of  the  first  precept  returnable  S0«.  and  at  the  second .  day 
¥is.  and  on  the  third  day  100«.  and  at  every  day  after  double. 
And  the  sheriff  making  default,  shall,  upon  conviction  of  the  said 
justice,  or  before  the  judge  of  assize,  forfeit  SO/,  half  to  the  king 
and  half  to  him  who  shall  sue,  with  costs ;  and  moreover,  shall 
make  fine  and  ransom  to  the  king.**^    a.  4,  5. 

An  inquisition  for  a  forcible  entry  is  good,  although  it  be  not 

stated  that  the  jurors  were  then  and  there  sworn  and  impanelled.  (6) 

Before  the  same  justice.']     The  justice  may  proceed  against  the 

sheriff  for  this  default,  either  by  bill  at  the  suit  of  the  party,  or  by 

indictment  at  the  suit  of  the  king,  (e) 

The  defendant,  if  he  be  not  present,  ought  to  be  called  to  answer 
for  himself;  for  it  is  implied  by  natural  justice  in  the  construction 
of  all  laws,  that  no  one  ought  to  suffer  any  prejudice  hereby,  with- 
out having  first  an  opportunity  of  defending  himself:  {d)  and  it 
fleems  to  be  settled  at  this  day,  that  if  the  defender  tender  9l  traverse 
of  the  force,  the  justice  ought  not  to  make  any  restitution  till  the 
traverse  be  tried,  {e) 

'  The  defendant  may  also  by  the  31  Eliz.  e.  11.  plead  '^  three  years'* 
possession  ;^  whereby  it  is  enacted,  ^^  That  no  restitution  upon  an 
indictment  of  forcible  entry,  or  holding  with  force,  shall  be  made, 
if  the  person  indicted  have  had  the  occupation,  or  been  in  quiet 
possession  for  three  years  together  next  before  the  indictment  found, 
and  his  estate  therein  not  determined ;  and  restitution  shall  stay  till 
that  be  tried ;  and  if  it  be  found  against  the  party  indicted  he  shall 
pay  such  costs  and  damages  as  the  judges  or  justices  shall  assess ; 
to  be  recovered  as  costs  and  damages  in  judgment  on  other  actions.^ 


(a)  8  Hen.  ri,  c.  9.  8.  3. 

(6)  Rex  V.  Waite.  4  Mod.  S49. 

{c)  Dalt  c.  44.  2  Barn's  Just. 


(d)  1  Hawk.  P.  C.  c.  64.  s.  60. 

(e)  Ibid.  8.  58.   Rex   v.   Beng^ugb,  3 
Salk.  170. 
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It  hath  been  holden,  that  the  plea  of  such  possession  is  g 
without  shewing  under  what'^title,  or  of  what  estate,  such  posse 
was;  because  it  is  not  the  title,  but  possession  only,  which  is 
terial  in  this  case,  (a) 

It  was  holden  in  LeightorCa  case,  that  if  the  defendant  either 
verse  the  entry  or  the  force,  or  plead  that  he  has  been  three  j 
in  possession,  the  justice  may  summon  a  jury  for  the  trial  of 
traverse,  for  it  is  impossible  to  determine  it  upon  view  :  and  ii 
justice  have  no  power  to  try  it,  it  would  be  easy  for  any  or 
elude  the  statute  by  the  tender  of  such  a  traverse,  and  therefor 
a  necessary  construction  the  justice  must  needs  have  this  pow( 
incidental  to  what  is  expressly  given  him :  (6)  and  this  tra^ 
must  be  tendered  in  writing,  and  not  by  a  bare  denial  of  the  fa 
words;  for  thereupon  a,  venire  facitia  must  be  awarded,  a  jur 
turned,  the  issue  tried,  a  verdict  found,  and  judgment  given, 
costs  and  damages  awarded ;  and  there  must  be  a  record,  which  i 
[,  be  in  writing,  to  do  all  this,  and  not  a  verbal  plea.     Upon  n 

traverse  tendered,  the  justice  shall  cause  a  new  jury  to  be  retu 
by  the  sheriff,  to  try  the  traverse ;  which  may  be  done  the  next 
but  not  the  same  day.  (c) 

It  seemeth,  that  he  who  tendereth  the  traverse,  shaU  bear  al 
charges  of  the  trial ;  and  not  the  king,  or  the  party  prosecuting 

And  *'  if  such  forcible  entry  and  detainer  be  found  before 
justice,  then  the  justice  shall  cause  to  reseise  the  lands  and  i 
ments  so  entered  or  holden,  and  shall  restore  the  party  put  oi 
the  full  possession  of  the  same.**^     8  H.  6.  c.  9-  8,  3. 

The  said  Jtc8tice,'\  It  seems  to  be  agreed,  that  no  other  jus 
of  the  peace,  except  those  before  whom  the  indictment  shall  be  fo 
shall  have  any  power,  either  at  the  sessions  or  out  of  it,  to  k 
any  award  of  restitution,  (d) 

Shall  cause  to  reseise,]  And  the  justice  may  break  open 
house  by  force,  to  reseise  the  same ;  and  so  may  the  sheriff 
having  the  justice's  warrant. 

Reseise,]     That  is,  shall  remove  the  force,  by  putting  oui 


(a)  1  Hawk.  P.  C.  c.  61.  s.  57.  (r)  Dalt.  c.  133,  p.  309.  1  Hawk. 

(b)  Ibid.  B.  8.  64.  s.  68. 

(rf)  1  H.  P.  C.  c.  64.  s.  50. 
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such  offenders  as  shall  be  found  in  the  house,  or  upon  the  lands, 
that  entered  or  held  with  force,  (a) 

And  shall  restore  the  party  put  out:]  And  this  he  may  do  in 
his  own  proper  person :  or  he  may  make  his  warrant  to  the  sheriff 
to  do  it.  (6) 

And  by  81  /.  1.  c.  15.  it  is  enacted,  ^^  That  such  judges,  justices, 
or  justice  of  the  peace,  as  may  give  restitution  unto  tenants  of  any 
estate  of  freehold,  may  give  the  like  unto  tenants  for  term  of  years, 
tenants  by  copy  of  court-roll,  guardians  by  knighfs  service,  tenants 
by  el^gity  statute  merchant  and  staple,  of  lands  or  tenements  by 
them  so  holden,  which  shall  be  entered  upon  by  force,  or  holden  of 
them  by  force.'*' 

If  possession  under  a  writ  of  restitution  is  avoided  immediately 
after  execution  by  a  fresh  force,  the  party  shall  have  a  second  writ 
of  restitution  without  a  new  inquisition :  but  the  second  writ  must 
be  applied  for  within  a  reasonable  time,  (c)  And  where  restitution 
is  not  ordered  till  three  years  after  the  inquisition,  it  is  bad.  (d) 

How  punishable  on  a  certiorari — ^Although  regularly  the  justices 
only  who  were  present  at  the  inquiry,  and  when  the  indictment  was 
found,  ought  to  award  restitution ;  yet  if  the  record  of  the  present- 
mssai  or  indictment  shall  be  certified  by  the  justice  or  justices  into 
the  Sling's  Bench,  or  the  same  presentment  or  indictment  be  re- 
moved or  certified  thither  by  certiorari^  the  justices  of  that  Court 
may  award  a  writ  of  restitution  to  the  sheriff,  to  restore  possession 
to  the  party  expelled ;  for  the  justices  of  the  King's  Bench  have  a 
supreme  authority  in  all  cases  of  the  crown,  (e) 

And  an  averment,  we  have  seen,  (/)  in  an  indictment  for  forcible 
entry,  iperely  that  the  prosecutor  was  ^^  seised  "  is  sufficient  to  found 
an  application  to  the  Court  of  King's  Bench,  for  a  writ  of  restitu- 
tion, and  it  need  not  be  shewn  by  the  prosecutor  that  he  still  con-^ 
tinues  seised. 

Also  where  upon  removal  of  the  proceedings  into  the  King's 
Bench  the  conviction  shall  be  quashed,  the  Court  will  order  resti- 
tution to  the  party  injured.  As  in  the  case  of  the  K,  v.  Jones,  (g) 
a  conviction  of  forcible  entry  was  quashed  for  the  old  exception  of 

(fl)  Dalt.  c.  130,  p.  304.  («)  Dalt.  c.  44,  p.  98. 

(b)  1  Hawk.  P.  C.  c  64.  8.  49.  (J")  Ante. 

(c)  Rex  V.  HarriB,  1  Ld.  Haym.  482.  Of)  1  Str.  474. 

(d)  Rex  V.  Harris,  3  Salk.  313. 
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messfioge  or  tenement,  by  reason  of  the  uncertainty,  but  tl 
tution  was  opposed,  on  an  affidavit  that  the  party^s  title,  wh 
by  lease,  was  expired  since  the  conviction.  But  the  Cou 
they  had  no  discretionary  power  in  this  case,  but  were  b 
award  restitution  on  quashing  the  conviction. 

How  punishable  as  a  riot. — If  a  forcible  entry  or  detain 
be  made  by  three  persons  or  more,  jt  is  also  a  riot,  and  may 
ceeded  against  as  such,  if  no  inquiry  have  before  been  mad( 
force,  (a) 

For  Precedents  of  the  Forms,  see  BurrCs  Jtutice,  S.  p.  ^ 


CHAPTER  XXIII. 


0/  remedies  against  third  Persons ;  wherein  of  Obsti 

of  a  Right  of  Way. 


A  WAY,  or  a  right  of  going  over  another  man's  ground  h 
before  noticed  in  Chap,  V.  Sect,  II.  among  other  incorporea 
ditaments. 

In  such  private  ways  a  particular  man  may  have  an  inter 
a  right,  though  another  be  the  owner  of  the  soil.  (6) 

This  may  be  grounded  on  a  special  permission ;  as  wl 
owner  of  the  land  grants  to  another  a  liberty  of  passing  c 
grounds,  to  go  to  church,  to  market,  or  the  like ;  in  which  c 
gift  or  grant  is  particular  and  confined  to  the  grantee  al< 
dies  with  the  person,  and  if  the  grantee  quit  the  country  he 
jl  assign  over  his  right  to  any  other,  nor  can  he  justify  the 

another  person  in  his  company.  (6) 

A  way  may  also  be  by  prescription,  as  if  all  the  inhabit 
such  a  hamlet,  or  all  the  owners  and  occupiers  of  such  a  farn 
immemorially  used  to  cross  such  a  ground,  for  such  a  pai 
purpose ;  for  this  immemorial  usage  supposes  an  original 
whereby  a  right  of  way  thus  appurtenant  to  lands  or  hous 

(fl)  Dalt.  c.  4t.  p.  99.  (fc)  t  Bl.  Com.  .^i. 
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be  clearly  created,  (a)  but  no  one  can  claim  a  prescription  in  his 
own  land  (6) 

A  right  of  way  may  also  arise  by  act  and  operation  of  law ;  for 
if  a  man  grant  me  a  piece  of  ground  in  the  middle  of  his  field,  he 
at  the  same  time  tacitly  and  impliedly  gives  me  a  way  to  come  at  it ; 
and  I  may  cross  his  land  for  that  purpose  without  trespass ;  for 
when  the  law  doth  give  any  thing  to  one,  it  giveth  impliedly  what- 
soever is  necessary  for  enjoying  the  same,  (a)  Therefore  when  one, 
(even  as  trustee)  conveys  land  to  another  to  which  there  is  no 
access  but  over  the  grantor's  land,  aright  of  way  passes  of  necessity 
as  incidental  to  the  grant.  So  also,  if  the  owner  of  two  closes,  hav- 
ing no  way  to  one  of  them  but  over  the  other,  part  with  the  latter 
without  reserving  the  way,  it  should  seem  that  it  will  be  reserved 
for  him  by  operation  of  law.  So  also,  under  a  grant  of  a  free 
and  convenient  way  for  the  purpose  of  conveying  oats,  among  other 
articles,  the  grantee  has  a  right  to  lay  a  framed  waggon-way.  (c) 

A  lease  demised  a  messuage,  consisting  of  two  parts,  separated 
by  intervening  reserved  land,  subjected  only  to  a  specific  right  of 
way  for  the  lessee  to  a  third  building  for  a  specific  purpose,  which 
reservation,  strictly  interpreted,  would  preclude  him  from  all  access 
to  the  one  part,  which  was  accessible  only  by  crossing  the  reserved 
land,  in  one  of  two  directions,  the  one  by  entering  it  from  the  re^ 
sidue  of  the  demised  premises ;  the  other,  and  far  the  more  con- 
venient, by  entering  it  from  a  public  street ;  held  that  the  lessee 
was  entitled  to  a  way  across  the  reserved  land  from  the  public  street 
to  that  part,  (d) 

A  way  of  necessity  exists  after  unity  of  possession  of  the  close 
to  which,  and  the  close  over  which,  and  after  a  subsequent  seve- 
rance. 

If  a  person  purchases  close  A.,  with  a  way  of  necessity  thereto 
over  close  B.j  a  stranger^s  land,  and  afterwards  purchases  close  £., 
and  then  purchases  close  C,  adjoining  to  close  A.^  and  through 
which  he  may  enter  close  A.,  and  then  sells  close  £.,  without  re- 
servation of  any  way,  and  then  sells  closes  A.  and  C ;  the  purchaser 
of  close  il.,  shall  nevertheless  have  the  ancient  way  of  necessity  to 
close  A.  over  close  B.  (e) 

Whether  a  way  of  necessity  is  commensurate  only  with  the  use 

(«)  «  Bl.  Com.  36.  («/)  Morris  v.  Edgington,  5  Taunt.  «4. 

(h)  Cooper  v.  Barber,  3  Taunt.  99.  (e)  Buckby  v.  Coles,  b  Taunt.  311, 

(f)  Hovrton  r.  Frearson.  8  T.  R.  30. 
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tdi^iicfa  the  premisea  are  applied  at  the  time  of  the  oamn 
or  with  all  iMea  to  whidi  they  may  be  oonrerted  afta 

DiaturbaDoe  of  waya  priadpally  hafipeDeth  when  a  pent 
hath  a  ri^t  of  way  over  another'a  graunda,  by  grant  or  pi 
tioo,  is  obstructed  by  cnchMnues  or  oAer  obataelM,  ot  by  plo 
acRMB  it ;  by  which  meaos  he  cannot  enjoy  his  right  of  wq 
least  not  in  so  omunodioiu  a  manner  as  he  might  hare  done. 

If  diis  be  a  WKy  annexed  to  his  estate,  and  the  obstrue 
made  by  the  tenant  of  the  land,  this  brings  it  to  aootber  qM 
injury ;  for  it  is  thai  a  nuisance  ttx  which  an  aaaxe  will  liel  | 

But  if  the  right  of  way*  thus  obetnicted  by  the  tenant,  be ' 
gross,  (that  is,  annexed  to  a  man''s  person,  and  unconnected  wj 
latads  cr  tenements,)  or  if  the  obtruetioo  of  a  way  belongii 
house  or  land  be  made  by  a  strangor,  it  is  then  ia  ritherease : 
a  disturbance :  fb*  the  obetruction  (tf  awayingnMaisno  det 
Id  wkj  lands  or  teDements,  and  therefinv  does  not  ftU  und 
l^pd  nodon  «f  a  nuisance  idtidi  must  be  laid  od  mocimmiiAm 
faweiiiflnrt,  and  the  obatructioo  irf  it  by  a  stnoger  can  never  I 
put  the  ri^U  ol  way  in  dispute^  (ft) 

The  remedy  therefore  for  these  disturbances  is  not  by  as 
any  real  action,  but  by  the  universal  remedy  of  acdtm  on  tl 
to  recover  damages,  (c) 

Cose  and  trespaas  Jbr  diatairbmg  a  right  of  wa^. — A  ri 
way,  however,  is  as  often  contested  in  an  action  of  trespass. 

Case  for  obntructing  a  highway  does  not  lie  without 
damages  actually  iocurred,  (the  proper  remedy  being  by  indi 
tor  a  nuisance.)  (d) 

It  is  not  sufficient,  that  from  the  edtuation  of  the  plaintifl 
miae%  he  must  have  been  particularly  affiwted  by  the  obstruct 

Or  that  the  plaintiffwas  obliged  to  carry  his  goods  byacin 
and  inccmvenient  way.  (/) 

In  an  action  on  the  case  for  spoiling  the  plaintiifs  way  w 

(a)  Ballard  t.  lijaoa.  1  Taunt.  t79.  r4«I.  S.  C. 

lb)  SBl.Com.36.  (/) Hubert  T.  Grore,  l  Eap.  J 

(c)  Ibid.  !4S.  Paioe  v.  PaRick,  Carth.  191.  Re 

(iQ  Hubert  r.  Grove,  1  Eap.  Rep.  148.  cledon,  1  Maule  &  Sal.  168.  acco 

(<)  Id.  ibid. :  but  see  Rose  v.  Miles,  4  see  Hart  v.  Basnet.  T.  Jon.  157.  I 

Maule SiSel.  101;  nod  aeelriwon  v.Moor.  Icr  v.  Utlibrid),'''.  v. 71. 

Ld.  Rapn.  486.     IS   Mod.    "AS.    Wille*. 
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defendant's  carriages,  the  defendant  may  justify  going  along  the  way 
with  the  carriages  of  a  third  person  having  a  right  to  go  along  the 
way.  (o) 

But  under  a  right  of  way  over  a  close  to  a  particular  place,  a  man 
cannot  justify  going  beyond  the  place. 

Therefore  if  a  defendant  justify  passing  along  a  private  way 
under  a  right  of  way  to  a  close  called  A.  the  plaintiff  may  reply  that 
he  went  beyond  A.  (a) 

So,  it  is  not  a  good  justification  in  trespass,  that  the  defendant 
has  a  right  of  way  over  part  of  the  plaintiff's  land,  and  that  he  had 
gone  upon  the  adjoining  land,  because  the  way  was  impassable 
firom  being  overflowed  by  a  river :  for  he  who  has  the  use  of  a  thing 
ought  to  repair  it ;  and  in  the  principal  case,  for  aught  that  ap- 
peared, the  overflowing  might  have  happened  by  the  neglect  of  the 
defendant ;  and  it  did  not  appear  that  the  defendant  had  no  other 
road.  (6)  A  way  of  necessity  cannot  be  pleaded  generally,  without 
showing  the  manner  in  which  the  land,  over  which  the  Way  is  claim- 
ed, is  charged  with  it.  (c)  Highways,  however,  are  governed  by  a 
different  prihciple :  they  are  for  the  public  service,  and  if  the  usual 
tract  be  impassable,  it  is  for  the  general  good  that  people  should  be 
intitled  to  pass  in  another  line,  {d) 

A  person  who  prescribes  in  a  que  estate^  for  a  private  way,  cannot 
justify  goipg  out  of  it  on  the  adjoining  land,  because  the  way  is 
impassable,  (e) 

A  man  may  prescribe  for  a  way  for  himself  and  all  those  whose 
estate  he  hath,  without  showing  that  the  way  is  appurtenant  to  his 
estate :  and  if  he  state  that  he  was  seised  of  two  closes,  and  that  he 
and  all  those,  &c.  had  a  right  of  way  ^^  tanquam  ad  tenementum 
apeciantem^  the  Court  will  reject  these  words  as  surplusage.  (/) 

Evidence  of  a  prescriptive  right  of  way  for  all  manner  of  carriages 
does  not  necessarily  prove  a  right  of  way  for  all  manner  of  cattle, 
but  is  evidence  of  a  drift  way,  for  the  jury  to  consider  with  the 
other  evidence,  {g) 

(a)  Laugfaton  v.  Ward,  Lutw.  11 1 ,  S.  C.     570. 

1  Ld.  Rajm.  75  ;  but  see  Ballard  v.  Dj-        («)  Bullard  v.  Harrison,  4  Maule&Sel. 
son,  1  Taunt.  379.  387  ;  and  see  Pomfret  v.  Rycroft,  1  Saund. 

(b)  Tajlor  V.  Whitehead.  Doug.  745.        333,  n.  6. 

(r)  Bullard  ▼.  Harrison,  4  Maule  &  Sel.       .  (/)  Laughton  v.  Ward,  1  Ld.  Raym:  75. 
587.  (g)  Ballard  v.  Dyson,  1  Tauat.  279. 


(d)  Senhottse  v.  Christian,  1  T.  R.  660- 
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In  tte^MMy  iriiere  no  evidence  appeucd  to  ihcnr  that  a  «■ 
another's  land  bad  been  uied  by  leare  or  bcraur,  or  under  a  I 
of  en  avard  which  would  not  mippnt  the  rigifat  ci  way  d 
nicb  an  usage  for  aboive  twen^  yean  exerdaed  advene 
undar  B  daim  of  ri^t,  is  cuffidcnt  to  leave  it  to  the  jury  < 
tame  agnnt  which  muat  have  been  made  within  twm^-aix 
aa  all  fixmer  ways  were  at  that  time  eztinguiahed  by  die  ofi 
<tf  an  Indosure  Act  (a) 

When  the  ksaeea  of  a  fishery  had  publicly  landed  their  i 
certain  parts  ti  bank  of  a  river,  for  moce  than  twenty  yeai 
had  occasionally  doped  nwl  levdled  sudi  l—t^'wg  nlacesf  all 
no  eridcnce  was  tiered  at  the  trial  to  show  that  the  owner 
soil,  or  any  person  claiming  under  him,  had  any  knowledge 
lesacci  landing  their  nets:  held,  that  as  such  acta  oould  ai 
have  been  exertited  without  such  knowWdgr,  it  was  peopeiiy 
the  jury  to  presume  a  grant  of  the  right  of  landing  neta 
leneea  of  the  fishery,  by  some  former  owner  of  the  BoiL  ^) 

In  trsqiasa  and  juitificatiao  under  a  public  right  of  wi 
Ami*  in  9H0,  which  was  not  a  thonni^are,  hod  been  unde 
from  1719  to  1818,  but  as  ftr  bock  as  living  memory  oould 
had  been  used  by  the  public,  and  lighted,  pavedi  and  watched 
Act  of  Parliament,  la  which  it  was  enumerated  as.  one  of  the 
in  Westminster.  After  1818,  the  jdaintiff'  who  prev^sly  Ir 
twenty-four  years  in  its  neighbourhood,  inclosed  it.  Hel( 
under  these  circumstances,  the  juiy  were  well  just^edi^  fiodji 
there  was  no  public  ri^t  of  way^  inaamuch  as  there  could  be 
dicativn  to  the  public  by  the  tenants  for  ninety-nine  years, 
any  one,  except  the  owner  of  the  fee. ,  Q.uare,  whetlier  the 
be  a  public  hji^way  which  is  not  a  thoroughfare  i'(c) 

A  claim  of  a  prtscrlptive  jjght  of  iray  from  A-  oyer  the  c 

antV  close  into  J},  is  not  supported  by  proof  that  a  close  cat 

over  .which,  the  way,  jKicejed,  and  which  adjoins  to  D.  was  io 

possessed  by  the  owper  of  close  A.  and  was  by  him  cmiYeyed 

to  another,  without  reserving  the  right  ctf  way;  for  therein 

pears  that  the  prescriptive  right  of  way  does,  no^  as  cja^f 

tend  unto  Z).  but  stops  short  at  C  (d) 

(a)  Cw>l>b«UT.WilMii,3EM.R.e94.     1  DrtrL  b  B^  SO.  S.  C. «  «d  •• 

(»)Qf«rT,BoDd,5Moar»,»r.  tBn>d.    *.  CbulMwoith,  4  Btm.  &  Cm 

U  Bing.  667.  S.  C.  Dowl.  &.  Ryl.  Xa.AC 

(0  Wood  r.  V«*l,  5  Bim.  ic  Aid.  454.         (<f)  Wi^t.  Bmny,  iBMt. ! 
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But  where  in  trespass  quare  clausum /regit  the  defendant  pre- 
scribed for  un  occupation  way  from  his  own  close  *^  unto,  through 
and  over,^  the  lotma  in  quo  ^^  to  and  unto^  a  certain  highway,  &c. 
such  plea  may  be  sustained,  though  it  appeared  that  one  out  of 
several  intervening  closes  was  in  the  possession  of  the  defendant 
himself,  (a) 

One  who  has  a  grant  of  an  occupation  way  may  declare  in  case 
against  the  owner  of  the  land  over  which  the  way  leads  for  obstruct- 
ing it,  although  it  be  proved  that  the  public  in  general  had  used 
the  way  without  denial  for  the  last  twelve  years,  (h)  The  terminus 
ad  quem  being  laid  to  be  a  jnMic  highway^  is  proved  by  evidence 
ci  A  public  footway^  though  such  description  of  the  terminus  might 
be  bad  on  special  demurrer,  as  not  b^ing  sufficiently  certain,  (h) 

In  an  action  to  try  a  right  of  way,  which  was  stated  to  be  fi^m  a 
certain  highway  leading /rom  the  parish  of  L.  to  B.  The  highway 
was  proved  to  be,  at  that  part,  toithin  the  parish  of  L. :  this  is  no 
variance,  (c) 

However,  under  a  grant  of  way  from  A.  to  B.  ^^  in,  through  and 
aloag^  a  particular  way,  the  grantee  is  not  justified  in  making  a 
transverse  road  across  the  same,  (d) 

But  where  A.  granted  to  £.,  his  heirs  and  assigns,  occupiers  of 
certain  houses  abutting  on  a  piece  of  land  about  11  feet  wide,  which 
divided  those  houses  from  a  house  then  belonging  to  ^.,  the  right  of 
using  the  said  piece  of  land  as  a  foot  or  carriage  way ;  and  gave  him 
*^  all  other  liberties,  powers,  and  authorities  incident  or  appurte- 
nant, needful  or  necessary  to  the  use,  occupation,  or  enjoyment  of 
the  said  road,  way,  or  passage,^'  held  that  imder  these  words  B.  had 
a  right  to  put  down  a  flag  stone  upon  this  piece  of  land,  in  front  of 
a  door  opened  by  him  out  of  his  house  into  this  piece  of  land,  (e) 

A  private  Act  of  Parliament,  for  enclosing  the  waste  lands  of  a 
manor,  reserved  to  the  lord  and  his  assigns  all  mines,  &c.  together 
with  all  convenient  and  necessary  ways,  &c  then  already  made,  or 
thereafter  to  be  made ;  and  liberty  of  laying  waggon  ways,  &c.  at 
his  and  their  free  will  and  pleasure,  and  to  do  all  such  other  works, 
acts,  and  things  as  might  be  necessary  or  convenient  for  the  full 

(a)  Ibid. 381.  (cited.)  Weaver  V.  Bush,  (d)  Senhouse  v.  Christian,  1  T.  R.  560. 

8 T.  R.  78-80.  (e)  Gerrard  ▼.Cooke,  2 New  Rep.  C.  P. 

(6)  Allen  v.  Onnond,  8  East,  4.  109. 
(e)  Philips  T.  Davies,  9  Anstr.  57S. 
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«nd  ooaq4ete  a^Q^iMgit  tboraaf,  in  w  ftdl,  tmjAe,  aad  bcneSai 
■wnner  m  if  tlut  Actliad-nDt  been  nwde..  Ad  ■ctJon  of  taeq 
liKvbg  beep  bicn^  agaiiHt  the  bnfa  aMJgnee  Cor  Isyiiig  A  w«g 
««y  orer  one  c/  the  «Uotanmt>  m  wa.imfmpn  dtreetiaaaadl  b 
Mr:  it  vM  held,  that  the  real  qiieitian  to  be  dedded  by  the j 
ma,  whether  the  vraggon  way  bad  been  laid  in  sudi  a  dineetiai 
n  penon  of  reaaonaUe  ■Jdll  would  bare  adeoted;  aad  lAathor 
onde  adopted  waa  aueh  aa  a  pnidAit  peraoa  would  have  adoiile 
hehadbaoi  nakingdle  road  om  Ua  own  land,  awl  not  ovw 
land  of  another.  («) 

Bjr  kue  granted  n  i41<  to  b^  effect  from  IMO,  ocrtaia  ban 
togeAcr  with  a  piece  of  ground  irtiich  waa  part  of  an  adididaf  yi 
were  leaaed  to  a  tenant,  together  with  idl  waya  widi  tbe  aaid.  | 
tinBH,(imy  part  thereof  uaedar  ajt^ed  beftsBb  AtthetiH 
gantinj  the  leaae,  die  whole  yard  waa  m  tbeoonqiatiaoaf  «)■•] 
eon,  who  bad  alwaya  need  and  ajojBd  a.  certain  ri^t  «f  waj 
every  part  (rf  that  yard :  b^  that  the  leaaee  waa  entided  l»  • 
right  of  way  to  the  part  of  Aa  yard  demiaed  ta  hi^(A) 

A  aemnt  put  into  the  oceupticp  of  a  eatUigbf  with  !••>  «l 
on  that  account,  doea  not  occupy  it  aa  knot,  but  1k»  iMMler  i 
property  declare  od  It  as  lui  own  oocupadaa,  in  an  action  on 
caae  for  a  diaturbaDce  of  a  rigfat  oi  way  over  the  defendant^  6 
to  such  cottage.  And  it  natters  not  that  Ihe  cottage  waa  divi 
into  two  parts,  one  of  wfaidi  only  waa  in  thq  ooeupatioB  of  a 
aervattt,  Ae  other  bong  occupied  by  a  tenant  paying  renL  (e) 

A  plea  of  a  rigbt  of  way,  stated  a  annaidcr  to  defendant  c 
eepjbcld,  with  all  ways  Aen  uxd  by  the  tmaota  and  ooouf 
thenof ;  that  defendant  was  admitted  and  continued  raved,  i 
being  ao  anted,  and  haring  occbbob  to  use  the  way,  erasBHtted 
treapaaa.  New  sssignmeht  diat  defendait  used  the  wqr  for  <H 
purposes,  be  it  was  hdd,  that  the  defendant,  beinig  laodlord,  I 
a  rin^  while  the  copyhold  was  in  the  oceupatioB  of  the  tenant 
use  the  way  to  mnore  an  c^wtruetiai ;  and  that  the  words  of 
(Jea  wiere  sufflciently  large  to  comprehend  dl  ihe  purposes  for  wl 
a  person  seisted  might  lawfully  use  the  way.  (d) 

Quare  obatru.Tit. — Another  remedy  which  the  law  affords  in  o 
of  a  similar  kind,  is  by  writ  of  quare  obatruxU. 

{a)  AbaoD  t.  ttavaa,  1  Bun.  &  CrM.    830.  1  Dowl.  &  Ryl.  b06.  S.  C. 
>^^'  (e)  Bcriie  r.  Bmiuwui.  16  £Mt,  3 

(A)  Koovratra  t.  Lucu,  5  Bm.  &  Aid.        (d)  frond  t.  HoUib,  1  Bms.  U  Cm 
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This  writ  lay  for  him  who,  having  a  liberty  to  pass  through  his 
neighbour's  ground,  could  not  enjoy  his  right,  because  the  owner 
had  so  obstructed  it  (a) 

It  lies  in  the  nature  of  a  writ  of  right  close,  de  recto  clauao^  di- 
rected to  the  lord  or  bailiffs  of  a  manor  of  ancient  demesne.  (6) 


CHAPTER  XXIV. 


Of  Liability  to  repair  a  Church,  arid  of  Rig/U  to  Pews 

therein. 

Op  common  right,  that  is,  by  the  ancient  canon  and  civil  law,  the 
parson  ought  to  have  repaired  the  whole  church  ;  and  it  is  by  the 
custom  of  England  only  that  the  parish  repair^i  the  body,  (c) 

In  one  case  the  Court  said,  that  the  repairing  of  the  church  is  a 
real  charge  upon  the  land  let  the  owner  live  where  he  will,  (d) 

But  in  a  subsequent  case  it  was  holden,  that  the  occupier  of  land 
in  a  parish  shall  be  rated  to  the  repairs  of  the  church,  and  not  the 
landlord  living  out  of  the  pari^.  So  it  was  said,  if  a  man  take  a 
lease  of  a  stall  in  a  market-town,  where  he  uses  once  a  week  to  sell 
his  wares,  but  live  in  another  parish,  he  shall  not  be  charged  to-; 
wards,  the  repairs  of  the  church  in  that  market-town,  {e) 

So)  church  ornaments  are  a  personal  charge  upon  the  inhabitants, 
and  not  upon  those  who  live  elsewhere^  though  they  occupy  lands 
in  that  parish,  (d) 

If  tber^  be  a  special  custom  in  a  parish,  that  the  adorning  of  the 
inside  of  the  chancel  of  the  church  shall  be  done  at  the  charge  of 
the  owll^r^  and  occupiers  oi  andfint  hou^esy  yet  they  are  not  bound 
by  suck  a  cuslnm  both  to  ornament  and  repair  the  chancel ;  for  the 
parson  is  bound,  to  rej^aw  of  common  right,  ax^  the  custom  does 
not  .r^ease  him ;  n^r  can  the  owners  and  occupiers  of  mUk  or 
r(icks  be  rated  towards  such  ornaments,  for  where  a  temporal  inhe- 

(a)  Fleta.  L.  4.  c.  96.  {d)  Woodward's  caM,  3  Mod.  211.  Paget 

(6)  F.  N.  D.  11.  Com.  Dig.  in  voce. '  v.  Cmmpton,  Cro.  £liz.  669. 

(c)  Price  V.  Rouse,  12  Mod.  85.  {e)  Anon.  4  Mod.  14^.  .       ,  .      .  ^ 
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iltneeii  to  be  diarged  by  tpartlatUtr  fluitom,  the  eiutom  mu 
'  itrietly  puimed.  (a) 

The  paying  towards  the  repairs  of  a  cbiqxl  of  caae  wfll  not 
TCDt  the  chunhvardou  from.prooeediiig  in  the  S[riritual  Cau 
non^ymeat  (^  a  rate  for  repairing  the  mother  d»irdi.(6] 
making  of  dnirdMste  ia  a  nibjeet  of  eccknaatical  juiiadie 
whnrfbre  awaiufnawn  to  the  churchwardcnB  to  make  aoch  rat 
KfiiMd.(e) 

Under  the  fit  G-  8.  &137,  a  par^.wimnwnad  befbre  two  jni 
lor  non-payment  c^  ■  chuidi  rate,  may  give  them  notice  dk 
duputea  the  ralidity  of  the  rate,  or  hia  liability  to  pi^  the  i 
althou^  no  proceeding  ia  commenced  in  the  gcderiaatical  O 
and  where  a  party  so  Bummoned  told  the  justjcea  that  be  i 
bring  an  action  against  any  peiaon  who  ventured  to  levy  the 
aa  he  thou^t  he  had  no  right  to  pay,  hecauae  be  had  no  dal 
or  Kat  in  the  ch^iel :  hdd  that  this  va>  mfficiait  notioe.  (rf) 

A  hlxl  was  entered  in  Uk  Episcopal  Court  at  £Mfar,  agalu 
for  not  paying  a  drazch-rate  at  roftisM.,  ncatbsA  the  ooepoi 
of  7*.  was  bound  to  repair,  and  it  ^vpeared  that  tlus  waa  the  fira 
ever  made.  A  pndiibitiao  bad  been  moved  for  on  the  grooad 
the  {dea  pnt  in  issue  matter  of  prescription.  Giftfts  dioWed  c 
JjBftd  JTenyon  said,  an  iodiridual  may  be  subject  to  the  repai 
the  aisle,  or  any  other  part  of  a  church,  by  prescription ;  fla 
mmb.  of  the  whole  church,  so  ^t  the  pariahlonerb  tokf  not'be- 
aUe,  and  so  of  a  Gorpcwati<».  <•)  '"'  ' 

The  owner  of  landed  property  within  a  chapdry  m  v 
competent  witness  to  ntleve  the  inhsiMtantl^df  ^'«fa*i 
from  the  permanent  burden  of  repairkig  <the  pariAivkurd 
though  the  witness  does  not  reade  witinB  the  «faApdry^ilMM 
leasee  fac  years  of  bis'tatate  whhia  the  chqidryla 'boundi'H 
allrate«.(/)     '     •■    -  ">'    ■■■■  ''-■■■■■ 

An  individual  may  ha«e  a  prasetiptite  r^t  tO'a'»eB4'&e- 
diurch  which  mi^t  be  in  rti^iect  to  his  house,  and  itirl^iabii 
even  though  it  be  situated  in  another  parish ;  and  aoV  in  rcspt 
his  lands,  and  the  sheep  and  horses  thereon :    but  the  rigl 

(a)  Hawkiu'i  cue,  5  Mod.  S90.  Holt,  (d)  Rex  ▼.  Chap«1wuileiM  of  Mi 

139.  Cuth.  360.  S.  C.  SMtnleSc  Set.  S48. 

(ft)  Goifnj  r.  ET«nden.  3  Mod.  164.  <•)  MS3.  Eut  T.  3ft  G.  3. 

(e)  Rexv.Cbnr^mrdeniorSt.Pater'i,  (/)  Rhodea  t.  Aiiuworth,   S  Stu 

■JTwtford,  5  T.  R.  96*.  Pri.  il5. 


Chap,  XXIV.]     Of  Right  to  Pews  therein.  873 

repair  a  part  or  the  whole  of  the  church,  may  well  be  in  respect  of 
lands,  (a) 

A  pew  in  the  aisle  of  a  church  may  be  prescribed  for  as  appur- 
tenant to  a  house  out  of  the  parish.  Qtujere,  as  to  a  pew  in  the 
body  of  the  church  ?  (6) 

Extra-parochial  persons  cannot  establish  a  claim  to  seats  in  the 
body  of  a  parish  church,  without  proof  of  a  prescriptive  title ;  and 
therefore  if  they  sue  in  the  ecclesiastical  court,  to  be  quieted  in  the 
possession  of  such  seats,  this  court  will  grant  a  prohibition.  Semblej 
that  they  cannot  establish  such  a  claim  even  by  prescription,  (c) 

A  person  may  prescribe  for  a  pew  in  the  chancel  of  a  church,  (d) 

But  there  cannot  be  a  gift  of  a  pew  without  a  faculty :  (e)  and  a 
faculty  to  a  man  and  his  heirs  is  bad.  (/) 

However,  if  a  faculty  be  annexed  to  a  messuage,  it  may  be 
transferred  with  the  messuage  to  another  person.  (/) 

A  faculty  may  be  granted  even  for  exchanging  seats  in  a  church,  (rf) 
'  A  seat  in  a  church  may  be  annexed  to  a  house  either  by  a  far- 
culty,  or  by  prescription ;  and  from  long  uninterrupted  usage  a 
faculty  may  be  presumed,  (d) 

A  grant  of  part  of  the  chancel  of  a  church  by  a  lay  impropriator 
to  A.y  his  heirs  and  assigns,  is  not  valid  in  law.  And  therefore  such 
grantee,  or  those  claiming  under  him,  cannot  maintain  trespass  for 
pulling  down  faoB  or  their  pews  erected*  (g) 

It  is  impossible  to  determine  ^  priori^  what  evidence  will  or  will 
not  be  sufficient  to  support  such  a  right ;  it  must  vary  in  each  par- 
ticular case. 

Evidence  of  continued  possession  for  thirty-six  years,  where  the 
pew  was  dainsed  as  appurtenant  to  a  messuage,  was  deemed  good 
presumptive  evidence  of  a  faculty,  (e) 

So,  uninterrupted  possession  of  a  pew  in  the  chancel  for  twenty- 
eight  years,  unexplained,  is  presumptive  evidence  of  a  prescriptive 
right  to  thf;  pew,  in  an  action  against  a  wrongrdoer;  whi<;h  pre- 
sumption, however,  may  be. rebutted  by  proof  that  prior  to  that 
time  the  pew  had  no^existenca  (d)  .  ■  r 

(a)  Frances  V.  Lej,  Cro.  JaCf  3^4  JVIod.  231. 

(6)  Davis  V.  Witts,  Forrest,  14.  (e)  Rogers  v.  Brooks,  1  Dumf.  &  East, 

(c)  Byerley  V.  Windus,  5  Baro.  fieCrea.  431- (d.) 

1.  7  Dowl.&  Ryl.  564.  S.  C.  (/)  Stocks  v.  Booth,  1  Dumf.  &  East, 

{(£)  Griffith  v.  Matthews,  5  T.  R.  296.  438,  43S^ 

and  how  a  prescription  in  a  corporation  to  {g)  CHffbrd  v.  Wicks,    1   Barn.  &  Aid. 

a  pew  in  a  church  may  be  pleaded  see  6  498. 
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So  in  an  actioo  fcM*  disturbing  plaintiff'a  enjoyment  of  a  p 

claimed  in  right  of  a  messuage,  an  old  entry  in  the  vestiy  bo 
idgned  by  the  churchTardens  stating  that  the  pew  had  been 
paired  by  the  then  owner  of  the  messuage,  (under  -whasa  the  [^ 
tiff  claimed,}  in  consideration  of  his  using  it,  is  admissible  evida 
to  prove  the  plaintiff's  right  to  the  pew.  (a) 

But  poesesdoo  alone  of  a  pew  in  a  church,  though  for  above  su 
yean,  was,  in  an  antecedent  case,  luddra  not  to  be  a  sufficient  ti 
to  maintain  an  action  on  the  case  even  against  a  wrong-doer, 
disturbance  in  the  enjoyment  of  it:  but  that  the  plaintiff  must  pn 
either  a  prescriptive  right  or  a  faculty,  and  should  claim  it  in 
declaration  as  a^ppurtenant  to  a-  tMaaut^  in  the  pariah.  For  h 
possession  can  never  give  a  right ;  because  every  parishioner  ha 
right  to  go  into  the  church  :  and  therefore  it  was  the  plaintiff's  o 
fault  if  he  did  not  gain  to  himself  a  complete  title  to  a  pew,  wh 
he  might  do  either  by  applying  to  the  ordinary  for  a  faculty,  ot 
the  miniot""  or  churchwardens  to  allot  him  a  seat  in  the  church, 
bare  poesession  were  allowed  to  be  a  sufficient  title,  it  would  be 
encouragement  to  commit  disorders  in  the  church ;  for  dispu 
would  frequently  arise  respecting  the  possession.  (6) 

Trespass  will  not  lie  for  entering  into  a  pew,  because  the  plain 
has  not  the  exclusive  possession ;  the  possession  of  the  church  be: 
in  the  parson ;  wherefore  in  case  for  such  disturbance,  a  right 
prescription  or  faculty  must  be  proved.  (6)  And  an  action 
common  law  will  not  lie  for  disturbing  another  in  the  possession 
a  pew,  unless  it  be  annexed  to  a  house  in  the  parish,  (c) 

In  an  action  against  a  stranger  and  wrong-doer  for  disturbing 
p'aintiff  in  the  use  of  a  seat  in  a  church,  no  title  or  consideratioi 
necessary  to  be  shown.  But  where  the  plaintiff  claims  against : 
ordinary  himself,  who  hath  prima  fame  the  disposal  of  all  the  se 
in  the  church,  he  ought  to  show  some  cause  or  consideration, 
building,  repairing,  &c.  {d) 

Though  the  possession  of  the  church  be  in  the  parson,  (for 
whole  church  and  church-yard  are  the  rector's  freehold,)  yet,  wh 
ii  rector  was  cited  in  the  episcopal  cunnistorial  lourt  to  show  ca' 
why  the  ordinary  should  not  grant  to  a  parishioner  a  faculty 


(«)  Price  V.  LiltlHwood,  3  Camjib.  ■iHa. 

('■ 

MaiDH-a 

ring    T.   Gilos.    5    Bttir 

<.!>)  Slock.  V.  liootb.  1   T.  R.  4S8-130. 

Al,l. 

ajo. 

iffor.)  V.  Wicks.  1  Bcitn.  &  Aid.  W8. 

(■' 

Aslily  V 

FrpckUlon.  3  Lev,  73. 
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stopping  up  a  window  in  a  church,  against  which  it  was  proposed 
to  erect  a  monument,  to  the  grant  of  which  the  rector  dissented, 
notwithstanding  which  the  court  below  were  proceeding  to  grant 
the  faculty  with  the  consent  of  the  ordinary ;  it  was  held  to  be  no 
ground  for  a  prohibition :  but  mere  matter  of  appeal  if  the  rector's 
reasons  for  dissenting  were  improperly  over-ruled  ;  for  as  yet,  no 
common  law  right  was  touched  which  called  upon  the  Court  to 
prohibit  the  ecclesiastical  court  from  proceeding  to  grant  a  faculty; 
which  faculty  was  no  more  than  a  licence  from  the  ordinary  him- 
self to  do  the  act  proposed,  and  would  not  bind  the  rector  against 
his  consent,  if  by  law  his  consent  were  material,  (a) 

Upon  a  libel  in  the  consistorial  court  for  disturbance  in  the 
plaintiff's  right  to  a  pew,  the  court  adjudged  the  right  to  be  in  the 
plaintiff,  and  admonished  the  defendant  not  to  sit  in  the  pew :  the 
Court  of  Arches  reversed  the  sentence,  but  admonished  the  de- 
fendant not  to  use  the  pew  again.  The  sentences  were  held  not 
conclusive  evidence  of  the  plaintiff^s  right  in  an  action  for  a  dis- 
turbance between  the  same  parties.  (6)  A  suggestion  to  prohibit 
the  spiritual  court  from  proceeding  on  a  right  to  a  pew,  must  show 
whether  the  Church  was  presentaHve  or  donative,  (c) 

(a)  Bnlwer  t.  Hase,  3  East's  R.  217.  (c)  Jacob  ▼.  Dallo,  6  Mod.  230. 

(6)  Cross  V.  Salter,  3  Dumf.fic  East,  639. 
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PRECEDENTS  OF  AGREEMENTS,  &c. 


Agreement  for  granting  a  Lease  of  a  House  and 

Field. 

Memobandum   of   an   agreement  entered  into   this 
day  of  1804,  between  A.  B.,  of  of 

the  one  part,  and  C  2>.,  of  of  the  other  part, 

whereby  the  said  J.  B.  agrees  by  indenture  to  be 
executed  on  or  before  Michaelmas  day  next,  to  demise 
and  let  to  ^the  said  C.  D.  a  messuage  or  tenement,  with 
the  garden  and  appiu*tenances  thereto  belonging,  situate, 
lying,  and  being  in  in  the  parish  of  in  the 

county  of  now  or  late  in  the  occupation  of 

tc^ther  with  all  that  field  or  close,  situate,  lying,  and 
being  in  aforesaid,  called  or  known  by  the  name 

of  now  or  late  in  the  occupation  of  to  hold 

to  the  said  C.  D.,  his  executors,  administrators,  and  as- 
signs, from  Michaelmas  day  aforesaid,  for  and  during  the 
term  of  years,  at  or  under  the  clear  yearly  rent  of 
pounds,  payable  half-yearly,  clear  of  all  taxes  and  de- 
ductions except  the  land  tax  and  sewers  rate.  In  which 
lease  there  shall  be  contained  covenants  on  the  part 
of  the  said  C.  D.,  his  executors,  administrators,  and 
assigns,  to  pay  the  rent,  and  to  pay  all  taxes,  rates,  and 
assessments  (except  the  land  tax),  to  repair  the  premises 
(except  damages  by  fire),  to  deliver  the  same  up  at  the 
end  of  the  term  in  good  repair  (except  as  last  aforesaid), 
with  all  other  usual  and  reasonable  covenants,  and  a 
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proviBo  for  the  re-entry  of  the  said  A.  B-t  his  h^ 
assigm,  in  case  of  non-paymeDt  of  the  rent  for  the  i 
of  days  after  either  of  the  said  rent  days,  oi 

noa-peifonnance  of  the  covenants. — And  there  shall 
be  contained  a  coTeoont  on  the  part  of  the  said  A 
his  heirs  and  assigns,  for  quiet  enjoymeoL  And  the 
C.  D.  hereby  agrees  to  accept  of  the  said  lease  or 
terms  aforesaid. — And  it  is  mutually  agreed  that 
costs  of  this  agreement,  and  ot  making  the  said 
and  a  counterpart  thereof,  shall  be  borne  by  the 
parties  equally. 

In  witness  whereof  the  said  parties  have  here 
subscribed  their  names,  the  di^  and  year  fint  a 
written. 

Witness 

E.  F.  A. : 
C.] 

Agreement  for  granting  a  Farming  Lease. 

Meuorandux  of  an  agreement  made  this 

of  in  the  year  between  A.  5.,  of 

the  one   part,  and  C.  D.,  of  of  the  other  ] 

whereby  it  is  agreed,  that  the  said  A.  B.  shall,  oi 

before  the  25th  day  of  March  now  next  ensuing,  n 

and  execute  unto  the  s^d  C.  D.,  his  executors,  adm 

trators,  and  assigns,  a  good  and  valid  lease  of  all 

messuage,  &c.  and   all   those  several  closes,  pieces 

parcels  of  land,  Sic.  with  the  appurtenances  therei 

belonging,  for  the  term  of  years,  from  the 

At  B  yearly      25th  day  of  March,  at  the  yearly  rent  of  pou 

-  payable  half-yearly  clear  of  all  deductions  for  taxe« 

any  other  account  whatsoever  (except  the  land-tax), 

first  payment  of  the  said  rent  to  be  made  at  Michael 

rent  per"'^^™  ^^y  ''®''*'  """^  **  "''  '""'^''  *''^  further  yearly  rent  oi 

for  ploughing,  for  every  acre,  and  so  in  proportion  for  a  less  quani 

of  meadow  or  pasture  ground,  which  shall  be  ploug 

l\  or  converted  into  tillage,  contrary  to  a  covenant  tc 

\i  contained  in  the  said  lease,  as  hereinafter  directed  : 

i;  first  payment  of  the  last-mentioned  rent  to  be  madi 


•/ 
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the  first  half-yearly  rent  day  after  such  ploughing  and 
conversion  into  tillage  as  aforesaid :  and  in  the  said  lease  ^®  .^®"*®   *® 

o  contain    cove- 

there  shall  be  contained  covenants  on  the  part  of  the  said  tumts  on  the 

^•r^i*  t«-  I'm  P*rt  of  the  te- 

C.  Z/.9  his  executors,  administrators,  and  assigns,  To  pay  nant. 
the  aforesaid  rents,  and  to  pay  all  taxes,  rates,  and  as-  to  paj  rent 
sessments  (except  the  land  tax), — For  doing  all  manner       ^*^" 
of  repairs  to  the  said  buildings,  hedges,  ditches,  rails.  For  repairing 
and  other  fences  (the  said  A.  B.,  his  heirs  or  assigns,  in^  timber? 
providing  upon  the  premises,  or  within       miles  thereof,  ^^'^ 
rough   timber,  bricks,  tiles,   and  lime,  for   the  doing 
thereof,  to  be  conveyed  by  the  said  C  Z>.,  his  executors,  ^ 
administrators,  or  assigns). — For  permission  for  the  said  ForpermiBsion 

to  view  state  of 

A.  B.J  his  heirs  or  assigns,  at  all  seasonable  times,  to  repairs. 
view  the  state  of  repairs. — That  the   said  C  Z>.,  his 
executors,  administrators,  or  assigns,  shall  not  plough  Not  to  plough 
or  convert  into  tillage  any  of  the  closes  of  meadow  or 
pasture  ground  without  the  licence  of  the  said  A.  J9., 
his  heirs  or  assigns,  in  writing  first  obtained. — That  the 
said  C,  D.y  his  executors  or  administrators,  shall  not  Not  to  carry 
carry  off  from  the  farm  any  hay,  straw,  or  other  fodder, 
and  that  the  said  C  Z>.,  his  executors,  administrators,  or 
assigns,  shall  spread  on  some  part  of  the  said  lands  in  an  To  spread  dung 
husbandman-like  manner,  all  the  dung,  manure,  and  ^^^  P"' 
compost,  which  shall  arise  from  the  said  farm,  and  shall 
in  all  respects  manage  and  cultivate  the  same  in  an  And  manage 
husbandman-like  manner,  and  according  to  the  wsual  JJ^"^^^^^. 
course  of  husbandry  used  in  the  neighbourhood,   and  ^*^®  ™"*"®'"' 
shall  leave  all  the  dung,  manure,  and  compost  of  the  To  leave  dung 
last  year,  for  the  use  of  the  landlord  or  succeeding      **  ^^^' 
tenant8.-^That  the  said  C  Z>.,  his  executors,  administra- 
tors, or  assigns,  shall  not  cut  or  plash  any  of  the  quick  Not  to  cut 
hedges  under  years^  growth,  and  shall  cut  or  plash  certwn^wtb. 

those  at  seasonable  times  in  the  year,  and  at  the  time 
of  doing  thereof  shall  cleanse  the  ditches  adjoining  To  cleanse 
thereto,  and  guard  and  preserve  the  hedges,  which  shall  '  ^  **' 
be  so  cut  and  plashed  as  aforesaid,  from  destruction  or 
injury  by  cattle,  and  shall  also  at  all  times  guard  and 
preserve  all  young  hedges  and  young  trees  from  the  like 
destruction  or  injury. — That  the  said  C  D.j  his  execUf 
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Topreptf«lil-  tors,  admiiiistratorg,  or  :aame!a%y  sibaUt  in  the  summer 

lowUndsattlie  ^' 


end  of  the  term  immediately  preceding  the  .detemunatiaa  of  Ik 

crop.       ^^.^  ^  1^  granted  as  afoiresaidy  .prepare  fior.^seediiin 

husbandman-like  manner  such  part  of  the  laiMLaijhill 

be  in  a  course  of  fallow  and  fit  to  be  aowu  widiy  anop 

To  \aj  down    the  ensuing  seascxi,  and  lay  down  with  doirer-aeed  and 

pert  with 

clofer,  &c.      rye-grass  acres  of  the  arable  land  which  shaD  be 

then  in  tillage,  sowing  upcm  each  acre  thereof       pounds 
of  the  best  clov^-seed,  add  bushels  <£  tli^l^  lye 


And  to  contain  grass  seed.    And  in  die  said  lease  there  shaB  be  coo- 

a  proTiao  for 

re-entiy.         tained  a  proviso  for  re-entry  by  the  aaid  A.  B.y  Vb  Mrs 

or  asHgns^  in  case  of  non-payment  of  vent  fbr  ttie  8|i^ 

of  days,  or  non-performonc^  of  dieoorriiiil^Itr 

in  case  the  said  C  />.,  hiis  execufori^'  lidilAiikritBr^ 

assigns,  ^shall  assign,  undeMet,  dr  othA  wisi»  d^pdbytf 

the  said  premises,  or  any  part  theveof^  oi'.db  cMuiKir 

suffer  any  act  or  deed  wherd^;  ^<Mf  b/  memi'^hBtH 

the  sakl  premises,  or  any  part'th^heof,  ^tffiall  b^w^i^ 

under-let,  or  disposed  of,  without  the  corisebt'ih'lbM% 

of  the  said  A.  B.^  his  heirs  or-  aaBign%'#nt  elitailKdJ— 

And  covenants  And  there  diall  be  contained  covenaastson'the  jpirtrf 

theUnd^for^*^®  said  A.  J?.,  his  heirs  and  assigns,  for  quiet  eigcT- 

quiet  enjoy,     ment— That  the  said  A.  JB.,  his  heirs  or  assies,  dudL 

To  provide      upon  days'*  notice,   provide  and   allow  to  the  «id 

timber,  6lc.  for  (j  j)     j^jg  executors,  administrators,  and  assioms  urxw 

repairs.  '  t^     ^     i 

the   premises,  or  within  miles    thereof,  all  such 

rough  timber,  bricks,  tiles,  and  lime,  as  shall  be  ntx^e*- 
sary  for  the  repair  of  the  premises  :   the  said  material- 
to  be  conveyed  at  the  expense  of  the  said  C-  D-,  W> 
To  permit  te-  ^xecutofs,  administrators,  and  assicrns. — That  the  s^^ 
want.,  to  have  j  Q    j^jg  ^eirs  and  assigns,  shall  permit  the  said  f.  D^ 

the  use  of  the  '  o      '  f 

barn>c.atthe  his  executors,  administrators,  or  assigns,  to  have  the^J^ 
of  the  great  barn,  the  stable  for  four  horses  atyoininp. 
and  the  stack-yard  and  farnt-yard,  until  after 

the  expiration  or  determination  of  the  said  term,  fi>r  thi^ 
convenience  of  thrashing  out  the  last  years"  crops  of  com 
and  grain,  and  feeding  his  or  their  cattle  with  the  ^trs* 
and  fodder,  so  that  the  same  may  be  made  into  msmm 
to  be  left  on  the  said  premises   as  aforesaid  :  vtx\A  ^^^ 
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some  convenient  room  in  the  farm-house  for  his  or  their 
aenrants  to  lodge  and  diet  in,  until  the  time  aforesaid, 
without  any  reoompence  being  made  for  the  same  re- 
spectively. 
In  witness,  &c. 

Agreement  for  Lodgings. 

Memorandubi  of  an  agreement  entered  into  this 
day  of  18^,  by  and  between  E.  F.,  of, 

&c.  and  G.  J7.,  of.  &c.  whereby  the  said  JEJ.  F.  agrees  to 
let,  and  the  said  G.  H,  agrees  to  take,  the  rooms  or 
apartments  following:  that  is  to  say,  an  entire  first 
floor,  and  one  room  in  the  attic  story  or  garrets,  and  a 
back  kitchen  and  cellar  opposite,  with  the  use  of  the 
yard  for  drying  linen,  or  beating  carpets  or  clothes, 
being  part  of  a  house  and  premises  in  which  the  said 
£•  JF*.  now  resides,  situate  atid  being  in  To  have 

and  to  hold  the  said  rooms  or  apartments,  and  the  use 
of  the  said  yard  as  aforesaid,  for  and  during  the  term 
of  half  a  year,  to  commence  from  next  after  the 

date  hereof,  at  and  for  the  yearly  rent  of  pounds 

of  lawful  money  of  Great  Britain,  payable  quarterly,  by 
even  and  equal  portions ;  the  first  quarterly  payment  to 
be  made  on  next  ensuing  the  date  hereof;  and  it 

is  further  agreed,  that  at  the  expiration  of  the  said  term 
of  half  a  year,  the  said  G.  H>  may  hold,  occupy,  and 
enjoy  the  said  rooms  or  apartments,  and  have  the  use  of 
the  said  yard  as  aforesaid,  from  quarter  to  quarter,  for 
80  long  a  time  as  the  said  &  H,  and  E,  F.  may  and 
i«hall  agree,  at  the  rent  of  for  each  quarter,  and 

that  each  party  be  at  liberty  to  quit  possession,  on 
giving  to  the  other  a  quarterns  notice  or  warning  in 
writing.  And  it  is  also  further  agreed  between  the 
said  parties,  that  when  the  said  G.  H.  shall  quit  the 
premises,  he  shall  leave  th^n  in  as  good  condition  and 
repair  as  they  shall  be  in  on  his  taking  possession 
thereof,  reasonable  wear  excepted. 

In  witness,  &c. 

3  L 


in 


An'}A^rem^^o'titliif 


d»]r  flf       ia  di»  yMT  oT  oni  haai.  .i^hfti|p4d 
/.  X.«f ««.  of  tb»,oafr  fm1t,mii.-j:0.Ji*',DUf^ 

other  pprt,  I9  vbic|t^«tfl.Vl,f^««nMrt(k,llf 
Mid  X.,il^  BKMM  at.  >|iwl>wi|  .iiy,[|.,ii:yfte« 
ffi  hw-the.wid;,^gi  Mumhidmm. 

\f.tim  ppliab  Md-.;pnwi^,|ifipiiwi(l,fHBt 


hatn  mi  tinta  whmlia'MiiMQlf;  ,«■  I|«hi, 
•Imv: Ab -UM  rf' «  0dttu^M:Xh*«nt-flf  bv^im 

mid  ti.  M.  i«MM  to  take.<lM  Mid  natal  tw^M 
«Hk  «be  um-af  tbe.Mnwd  ami  «dbe '«'«&■■ 
.tWMQt  afimsMd,  «wl  abo  to  tedr jnd  panUftJi 
aclf,aU  MUMv  ftf  liwD  «Bd  dun  «tf  an^ 
nAataoew,  that  ha  ■haU.haw.oaiiMMBikv,  mi 
ha  ahaU  bi«ak  ««■  daiwff  any  part  rf  th«flmii 
the  M*d  •/.  X'.  h«  will  maka  good  or  xtftit  tha  a 
pay  her  auffioeot  to  cnaUe'her  taputlhe  aam 
Mine  fdi^t  and  omditka  at  thaj  tKrw  tfe  is, 
ia  fwTtbn  a^ted,  that  if  cither  party  ahaU  qtat  c 
die  premian,  be  or  she  aball  reflectively  Jgivb  01 
^MMta'a  aotka  «r  warning. 
In  wtliieM,  &&. 


■A  IxoKfitr  Years  <^a  Hatu&mti'  Lkmh 

cial  Covenants. 

TmU  Imdenturb  made  the  da^  df 

year  of  the  reign  of  our  Sovordgn  Lard  Gapi 
Fourth,'  and'  ni  the  ybm  <if  onr  Lord     '        t 
^.  J.  of  the  one  part,  and  B.  B.  of  the  bthec  p^ 
^'  tieMwiM,  'that  faralnd  in  conadcfatianTaf >4ha  n*b 
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nants,  provisoes,  and  agreements  hereinafter  reserved  and 
ooBtainedjp  and  which  on th^  partand  bdialf  di  the  said 
J9.  B'  his  executors,  administrators,  and  assigns,  are  to 
be  |Mid,  ddne^  and  performed,  he  the  said  A.  A.  haih 
den^sed^  granted,  ilad  to  fium  let,  and  by  these  pre-  The  demiie. 
Mnts  dio4h  demise  graal,  and  to  farm  let  unto  the  said 
B*  B.  his  exeentors,  administrators,  and  assigns,  aU  that 
mesBiuge,  tenement,  or  fam-houae,  hte  in  the  possessioa  The  pwceis. 
of  £•  B.  and  those  two  cottages  or  tenements,  now  or 
Ittte  in  the  possessiofi  of  F«  F.  and  €f.  G.  or  thehr  as* 
a^Bt,  with  the  appmtenanoes,  situate,  standing,  and  being 
In  the  parish  of  C  and  H.  or  one  of  them,  in  the  said 
conntj  of  D.  together  with  all  and  singular  the  yards,  General  words. 
gardads,  orchards,  backsides,  bams,  staiUes,  out-houses, 
Mifiees,  and  buildings  thereunto  belonging,  and  als6  all 
liiose  several  eloaes,  pieces,  or  parcels  €i  arable  land,  More  purcelB. 
maMbw,  pasture,  wood,  and  wood-  ground,  containing 
by  estimation  actvs,  (be  they  more  or  less^)  lying 
and  being  in  the  several  parishes,  fidds,  preeincts^  and 
tenritories  of  C  sEnd  H.  or  one  of  them,  in  the  said 
county  of  D.  ta  the  said  messuage^  tenement,  or  farm- 
house belongii^,  and  therewith  held,  used,  oecu^ed, 
and  enjojred,  as  part  and  parcel  thereof  {esocept^  and  al*  Exception  of 
ways  reserved  out  of  this  present  lease^  unto  the  said 
il»  A.  his  heirs  and  assigns,  aU  timber  and  timber-like 
trees,  and  all  other  trees  whatsoever,  but  the  fruit  trees 
for  their  fruit  only,  and  the  pollard  trees  for  their  lops 
and  tops  only,  which  now  are,  or  at  any  tbne  or  times 
hereafter  shall  be  standing,  growing,  and  being  in,  upon, 
and  about  the  said  demised  premises,  or  any  part  thereof, 
^ih  free  liberty  of  ingress^  egress,  and  r^gress»  to  and  With  ingress, 
{(qip  the  said  u^.  A  his  heirs*  and  assigns,  servants  and  sor,  &c. 

*  Where  the  Uuor  hts  the/rw^U,  make  the  irscip^jon^  reiervat^,  &e. 
Co  him,  his  hurt  and  arngm,  and  not  hekn,  Mfcuton,  odtfimtftnitprs,  and 
fmgna,  so  he  mf^j  cpyenant  for  himtitlf^  hip  htirif  and  am^,  and.  it  is 
soiBcient ;  execution  and  adndniMltratirn  are  superfluous ;  thej  are  his  ot- 
4^'Ui  1ll«f  4f  ^iM»,  iM^t  hftre  udChing  t6  d6  wlih  tito  firaehold  U  addi : 
.^,wl)pre  the  lutof\»fi9uit  i^fmkol^t,  l^en jiake i^Bipif^m^  rmrva- 
tion,  &c.  to  him,  his  executors,  ifdministraton,  and  ocnj^,  and  l^e  covenants 
"Mia  him',  liis  eseeuton,  adminittraton,  and  timgni  ;  though  hare  it  ia  uanal 
«»  nakei  'hiat  ooireniot  lor  Immus^«  his .  hgin,  mgutm,  laiailiuifniisn,  and 

8lS 


mMO  tW  Mill  iHTiiiiifi   iiWI  i  mii  Bntt]Mna&.ta 

, ,  tjr  nBpnpln  oCtMnUt  Iwlt  nopdopk  viftlinViiBMind 
(cxflent  at  Irrfoff  isceDtad)  unto  the  — ~^  ^  A.  n 

«^i'?«!Ri<h|  M  «<il«di!twiii,sf:n,,.jri«ift,j 

^e  ywljveot.or  nuaqf  ' ,  It  ot )fiw^  vm 
^Sretit  fiiitai/n,  ut  the  two  moat  ,iiiu«l;  ft#t*»  ffr.jdi 
jjVyrmeQt  in  tb|»jrev*  tb«t  i*  to  ••y,  aj^,faftf^_Qf..,p. 
fiwl  „  ,  in  ev«y  y««r,  the  fint  ppymeot  Jih 
tt^.  b^gin,  and  be  nade  oo  tbe  &sit,diiy  <)C„i.„<',.' 
|"-eQsiiii)g  ^daAe  hinal^  and  al*»  inVriwj(|;^rf..|K 
dteqefne  jfitrijr,  and  eTer77eai!durii^,t)w,*«4^ 
unto  tjje.said  :^.^.  bis  bats  andan^m,^  l%i 
«0d,  in  inwDer.aforeaaid^i  (fv«r  ^  ,a^ii|^ 
yearij  KDt, y  .,  .,  4.  Ji«di(»»«ifo(*.  sMflfi^ 
eT«7,:,«Fp  ('fff  t?ii)»W  ipr,p«tjinji,gWHi4;>[ 

intp  tjU^ge,  tbe  su^  of    .    ,(  of  like  ^ip/^ey,  ^q 

9IWl%-tH.W  ?f«,  t^^jwf/iJ)^t|,9f„D»Ffl,i^ 
/.  pfir^_iifirp  to  bft;^l)pc^e,  <^J)i^,6j;^  (Iqjj of^fji^ .f^djj^P 
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,         .  non-payment. 

«iar»  ttre  ^MM  y^narly  rttofe,  H«^^  reieHredi  or  eith^  WF  '^^ 
iSl^^  ot^  a^y  iirsce^;  levieii;  Ad  itssemiient^  i^di  d^^ 
1)le  rtltt^  of  its^^l^sed  bn  the  Md  hereby  leased  prait^ 
il^be^t  Undltax)  ehtil  be  behMd  and  unpidd  by  the 
^Mici?  •  rf  tweirtyioAe  d^fsj  next  over  or .  idKer  either'  bf 
tM '  ddid  f^ttsts  61^  days  of  piyment,  whereon  the  s^bhe 
*>light  Wife  piM  aii  aforesaid,  (bemg  lawfuDy  deiiiimded;) 
br  ff !  th^  sfldd  jB.'  iff.  his  Executors,  oir  administrator^ 
MUdl^it^slgft  oVeri  oif  othet^wrfse  pairt  wiA  this  ihdentui^;  O'  Mignment 

.  ^  by  the  lessee 

t)ethe^fMiM!B8e8  hereby  leiEised,  or  any  part  thereof,  t6  any  without  con- 
petnbti  &t  piersons  whomsoever,  (except  the  Said  two  may  re-entM^' 
iioii(Sigts,y  without  the  consent  of  the  said  A.  A,  his 
IMta  liiiid'ius^igns,  first  had  and  obtained  in  writing,  un- 
'cl«i''Ms  or  their  hands  and  seids  for  that  purpose,  thett, 
ibid  fei^iAteif  of  the  said  cases^'it  riiall  and  may  lie  law*. 
HA  't&  Ma  fdr  the  said  J.  !d.  his  hdts  or  assigns,  fnto 
^^tefli  prettSses  hereby  letf^d,  6t  any  part  thetrof  i/i 
Mie^fittoie  6f  the  whole,  to  re-enter,  and  the  Satoe  <o 
hftf^'segflSn,  teUdn,  iiepbsstsss,  and  enjoy,  as  In  his  mA 
their  firsk* '  and  fbrmer  estate  Or  estates,  any  thing  h^i^^ 
totiftiiijied  tb '  the  contrary  thereof,  in  anywise  iidt: 
idtHstandine.     And  the  said  B.  S:  doth  hereby  for  Tiirir-  Tb«  *««««  ^a- 

,  .        ,  ,  ."l         •       . .    Tenants  fo|r 

Ml^^hisr'hi^irs,  executors,  adndnistratdrs,  skid  ia^gns^  pajment  of 
(JdVdhatit,promi^,'fttid  agree j  to  and  with  ihe  wldJt:  A.  ""^ 
Mf'fi^  tthd  i^'gns,  m  mannef  fdlloWiiig,  (that  i^  to 
Wfff;)  thkt'li^the  wdd  S.  P.  Wsttecubr^  atflniihistrafef^^ 
ftofel  a^^iiis;  iSiall  and  will  well  and  truly '  pay,  o/6aii's^ 
It^V^'^'iihi^  tl^-Md  A.' A.  WhAts  ahd  it^gn^  th^ 
^a^yfekrly  'r^t  6f  '  I:  'and*  also  the  ^'d  Mi  of'  'H 
^aUdK^iinriii^,  fbr  pldughi%  nf^^y  meadd^,'^6f 
pJeOk'^mtes^A,  it  the  day6'  add  finl^,  itna^nl  iiiUti 

faiiBir^'^whi^^^  '^^aiVbdim 

payii^M  tl^^ryoi'^ii^Vlfing  t6  fH^  r^^)ee!$V^  t^s^i^^kUdU^ 
tti^fi'^d' th^  t^ik^  ih*tkt lydn^ahin^'  bf  th^&^^ 
nmjf^.:  i-iiiwt'/i/^  thai  the  said' JBL, 48^  hi&  en^vU^rnrfi^  ^°'<  f^'  ^' 
ministrators,  and  assigns,  shrit'Srid'^Hi, 'iltliirfiKftd'fhtf^  ^"' 


8W  '  Pttetmuiif'Xeim.  ■■- ^ 

pair,  taSMa,  Upnli'iMir.'dM  OaUi,  {fM»Mi'l 

Uuc  iod  dL  Mhef  (Hi  kolWl%  t«t«UM,-Mai 

(MM,  dii«»JMiaM,  gUW;  nll«>lta,'  ■dha^'hiat 
iiMU,'«ba  gnuicb,  bddnaibgtollWaitthaU^  bai 
pninUMi  ftvn  tiiH4-to  tnw'diihb^'vWTlMlalt  Wl 

Wd  'fMmua,  *  irilkili'finr  'lUsir'dilUaii  AaMUl' 
limgll  1i«iK>Mc.ltoe,«Utiifad«lliia>ii\iMmli 

litd  tb  the  litdiienby  danted  finvdM^  St  th(!«iuB^ 
die  tddB-  B.  his  eccoutoni  adtniiite; 


tram  to  plough 
diebUow 


And  dis  wn0  pniBfan,  io  K|MiM,  kuModed;  iad  % 

in  lepaiiFi  u  albiMiid)  it  the  flrid,  cxpindbb^'  of  M 

Boottv  dctaUdttitiaB'  of  tiita  imMit  ku^  bbI  lind  i 

^2|^^;;^«^|p{^ap-BiifeDCheHddA.  i.UflUnbr'dU^    A 

^  the  MUM  «ae  ih«c  the  Mid  4'  A  Ita'bdm^smtMni  Mdttn 

^^!^^,  tratow,  or  aadgiu,  ihan  not,  nor  -i^  tUtofHam^tiri 

J^;^^'''^  ihwprCBefitleaBe,  CTOji,  or  nw,  above  two  jean  togeA 

-    tha  any  of  the  arable  lands  and  cloaes  hd^  leaaed,  I 

enry  third  year  permit  the  same  to  Be  falknr  and  i 

sown.     And  that  it  sball  and  may  be  lawful,  to  aad  ' 

the  aaid  A.  A.  im  hetra  and  auagas,  wiA  aervai 

horsey  plonks,  Carta,  and  other  necesaariea,  at 

day  next  preceding  the  ezpiratkni  of  Ute  pwaent  In 

to  enter  upon  suidi  dow*  and  gitmods,  pared  at  i 

laid  hereby  demiwd  prendses,  as  then  tni^ttt  to  lie  Ul 

and  linsown,  and  die  eaUe  to  plougfa,ftlknrandBiaBd 

Kid  to  hare  tbe  grata,  herbage,  sheep  watts,  imi  Ai 

Aud  to  h»e    coimnOiu  thereof.    AAd  also  to  entcf  upon  the  da 

iadj{iiM^      which  shall  be  then  in  the  yard  er  yards,  and  at  i 

■wrvuiti,  &C.    jgjug  jjmg  (Q  ha-yt  the  dung  in  the  dore-house,  and  1 

hen-dung  in  the  hen-hoiiae.    And  also  to  have  ao 

convmient  pla(%  hi  the  said  dwelUng-houie,  fin-  his  a 

dieir  Bervanta  to  lodge  and  diet  in,  and  aome  convenii 

place  to  lay  hay  and  chaff  in,  and  some  convenient  s 


House  and^Liml^  m  ihc , Country .  887 

ble  for  tbaur  Iior^^  to  ^twd  and  h^  m^jritb^^t  extip- 
gMJUhment  <  pf  mxy  of  the    yearly  reqits  hc^etiubefar;^ 
r^^^ervedy  an4  without  g^vi^g.  or  mal^ng  imy  aUowance 
cyr  satisfaction  for  the  same.     Andfurther^  that  the  said  The  lessee  not 
j8.  fi.  his  executors,  administrators,  and  assigns,  ^all  I^w  ^thin 
npt  «at  aqy  time  qr  times  during  the  last  two  year^  of  *^jj^*^*  ^^° 
^e  Bfud  term}  sell^  give  away,  or  otherwise  dispose  oi 
ax^  of  the  straw  which  shall  be  growing  and  arising 
uppn  the  ^aid  demised  premises,  and  shall  not  bum  any 
sjtraw^  except  it  be  for  the  necessary  singeing  of  his  apd 
their  hpgs,  for  the  use  of  their  own  families.     And  that  And  to  in-barn 
the  said  B.B.  his  executors,  administrators,  and  as- [j;^  p*;^^^^^^'' 
sjgns,  shall  and  will  lay  in  and  in-bam  all  the  crops  of 
grain,  which  shall  Jbe  growing  and  arising  upon  the  said 
hereby  demised  premises,  in  every  year  of  the  said  term, 
in  the  bams  and  rick-yards  belonging  to  the  said  demised 
premise  and  not  elsewhere,  and  the  same  there  thrash 
out,  and  the  straw  and  stover  which  shall  arise  ther^  And  to  use  the 
from  and  thereby,  turn  into  the  yard  and  yards,  and  *^™^  ^^'^' 
the  same  feed  up  with  his  or  their  cattle,  for  the^better 
increase  and  making  of  dung,  and  the  dung  and  soil 
which  shall  arise  thereby,  lay,  spread  and  bestow  upon 
the  hereby  demised    premises,   in  a  husbandmanlil^ 
ipfUUicr,  and  not  elsewhere;  and  shall  and  will  leaye 
unto,  and  for  the  use  of  the  said  A.  A.  his  heirs  or  as- 
signs, all  the  dung  and  compost  which  shall  be  made  on 
the  said  demised  premises  during  the  three  last  years  of 
the  said  term,  which  shall  arise  from  the  two  last  crqps 
cif  corn  and  grain,  for  manuring  the  premises,  or  other- 
yjrjifie  to  be  disposed  of  as  he  the  said  A.  J.  his  heir^.and 
assigns,  shall  think  fit  and  ccHivenient ;  and  that  the  sai^ 
^..  J?,  his  executors,  administrators,  and.  a^gns,  sh^ 
sow,  during  the  three  last  years  of  this  presq^t  leasee  on^ 
third  part  pf  the  edge  crop  with  p^s  or  vetches.    4wrf  To  sow  peas. 
that  the  said  M,  jS.  ms  exeputors,  adoumstrators,.  and  ter yews; 
4^ss^gn^  diall  and  wilL  at  all  tipies,  duripir  ,  the  tj^nn  ^.^  preserve 

.  •  C7  pigeons. 

hf^t^hy  leased^  endeavour  to  preserve  and  keep  tl^i^  doy,^ 
hpus^,  with  a  goqd  flight  of  pige^n;^  dovcrhouse  U]^, 
«^sl  a^.  tfhii^  .^fld,  .e,^pirarion,  or,  jqthqr ,  ^fiqr  d^^er^pii^tipp 


of  th^  8914  torn  gf  jrtan,  dbuAfnd  will  gpi 

the  same,  ao.prewrved  and  kcfi^  into  tbebflidko 
Hiid  A-  A*  hjB  bein  ad  igipii  And  dnt  tfn 
iff.  j9.  his  executant  administntan^  aad  *— =^g**. 
aod  wiU^  at  all  times  durkig  the  odd  Una  aC 
To  |«7  uxM,  hereby  granted,  bear,  pay,  and  ditrhaiy  all  wash  1 
rates,  levies^  and  assessments  vfaataoeTert  as  shs 
taxed,  rated,  levied,  or  nwspwird  upon  tha  said  hi 
demised  premises,  land-tax  only  excepted.  Amd  tbi 
said  B.  B,  his  executors,  administralnrs.  and*  aa 
shall  not  nor  will,  at  any  time  or  times  dnriqg  ihu 
Vm  to  mt  seat  lease,  cut,  plash,  or  new-make  any  of  the.  Jbi 
certain  grovrtb,  belonging  to  the  hereby  dfroispd  premise  but  su 
shall  be  of  twelve  years^  growth,  and  those  only  mi 
sonable  times  in  the  year;  and  when  thecjoeci 
ground  to  which  such  hedges  belong  shall  be  sown 
wheat,  rye^  or  barley,  on  a  summer*s  tiltli,ar  lie  < 
of  <dd  pasture,  and  after  the  same  shall  bare  been 
plashed,  or  new-made,  as  afinnesaid,  the  same  pie 
and  keep  finom  biting,  or  destruction  by  oattk  or  « 
wise,  and  shall  and  will,  at  such  cutting  and  plai 
thereof,  cleanse  and  scour  the  ditches,  against  such  h 
or  hedges,  where  ditches  have  been  heretofore,  as 

^ood^  th*''**  ^^  "^^^  *®  *"y  '*"®  ^'  highway,  and  the  offal  i 
which  shall  arise  by  the  cutting  or  plashing  of 
hedges,  faggot  and  make  up,  and  carry  unto  the 
demised  messuage,  or  farm-house,  there  to  be  spen 
way  of  fire»wood,  and  not  to  be  sold  or  disposed  i 
any  other  manner  whatsoever.  And  that  the  said  i 
his  executors,  administrators,  and  assigns,  shall  not 
will,  at  any  time  or  times  during  tlie  term  here 
leased,  lop,  top,  shred,  or  cut,  any  of  the  trees  or  sj: 
wood  belonging  to  the  said  demised  premises,  but  j 
pollard  trees,  and  spring  wo(xl,  as  have  been  usi 
lopped,  and  cut  by  the  former  and  other  tenants, 
those  only  of  twelve  years^  growth,  and  the  lops  w 
shall  arise  and  coine  therefrom,  carry  into  the  said  hei 
Thp  loppings  demised  meissiiage  or  farm-house,  there  to.  be  ifn^ni 
\hii  hvwl^,  '°   ^*'»y  of  fire-boto,  and  not  to  be  $old  or  disposed  uf  in 


bouse. 


Not  10  lop 
trees,  except 
polUnU. 


.  i. 
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^^'H^^  6r  fire-VM^i  sfo^^fore^d^ ind'  shidl ^i^ 
10^^. and  ii^'Jhe  ym^p^i^^iiik^Wi^  Si  ttife  f^t 
«j(i«i;'  itmSi' ^^tHi^'iixkiA^  'b^longMg  ti^  the  'said'  Hek^by 

ffi^'ti^d^k.' J'.'tidW'h^'by'lbt-  )dm8elf,y!i  hdrtl  aii^  timber  for ». 
iiili^'ic>VtenanH'^tirtHH<and  a^,  to  ^ and  With  the  •~"- 
Bi9i%"J}:'lS8r%i^btH^''^dtninlBtriitor8,  arid  assigns;  Iti 
liiaUdi^^tbBifWhig;  ttHat'is  t6^«ay,)  that  he  the  said  i:  1. 
H1i:^i^'ynd''aMgiis; 'shian '<md  will  from  time  to  tide, 
lEtid'  JEHHill '  timdrdariii^'  this  present  lease,  at  seasmablie 
'tSil^fbl^''Mtti^'  tlttiber,  "find,  provide  for,  and  alloV 
«Hb  fh^'^aid'!B:'ff.  his  ekecutors,  administnitors  ot*  as^ 
^iM'flie'iatii^iraBtiise^heitahy  demised,  or  witiiiri  ibur 
«H9i[j^diMtitlt'4H^i%fniM,  necessary  tough  thnber,  hriiiki; 
IMii,  Md'  tSltfs;  knd'  all  other  ioateiials  whatsoever,  for 
Ibiel't^iiWg^  and  amending  iheVeof  (except  -  straW,)' Upon  noUce. 
wW^fai  Yoilfy-iliiys  iift^  tli6  notice  ttf  the  wutt 'th'dtedf, 
Ml'iit'kiaka'of  thtf'ianie  niade  by  the  ^d  B  A  Hltf  '^- 
«iiktiki-taxim^3^Mt^,  -61'  assigns,  the  said  matetyis  to* 
I^dtfHedHb  th«  lUddd^sed  premises  sttr  the  e^pttisedf 
tly«')b^''B.  'B.'  Mi  executors,  &<;.     AnaAab  sh^  and     ' 
^frMn  l(iii<<r  tb'tifaie,-icml  at  all  times  daring  ihis'p^' 
im  \^',mb4riia\i^  -tile  iddd  ^:'ii.  his  exei»it^,'aJci-' 
ittiliftiirijfor«,i  d^'8l!i($^s,  tithber'  to  be  had-^dtdteri-'6# 
iMd'4hkfr^6'kia  h^iM^y  demist  pt«inise6  (if' any  siich 
^rfei  M^  *>!•  'tt^iess^  ploagh-botfe,  tb  b*  usfed  ^d  J^^|J;^jJ, 
^fii/b.i^<(Kiki\te'iiM  jjireAiises,  jjmd  not  dsewhet^,  aAd  to  on  tbe  ft^ 
Be'tefottt  fa^thttt-  pdrpbsfe  by  the  skdd  iA".  ii:-h?dhetfS 
dt'USifgiii^'dt^'Wu'd^'  ddtit:^'  as'afoi^d'af  tK^^^wifiii  ^m. 
d^,•'lda<^)(itrWe!4tcr'i:'<i; tdi  h^n^knai^stgrf^,  Ih^ 
a^'Sm  ^bft^it  Md  -suffh'theii(Sd!fiJff/hf8''^e4kHiit^,^ 
ii«HiitfM««t<Jri;»%  Jd%iisj<tb'  H^le'.*Ai^"iis^'W  i^'ift^' 
bkMlb;fyttl>^,¥iid)^Hmii(Mi»ll^i«l^'de«<}^^  f^¥tl^hi^|'' 


misica. 


^Tuii)  ^vniicir  Biiiui  cnr  ^^rvwiiiK  oiiu  ctiiMix|^  upuii  uie  pre*  uire»pinff 


the 
crop  tdt  stniw. 


Prcccdttils  <if  Leufts^  ^x. 


^ 


tl»c  spending  of  the  straw  and  stover  which  shall  arup  i 
therefrom,  with  horacs  cows,  bullockii,  and  irther  calll^ 
until  the  fi-ast  of  next  rdier  the  end.  expiration,  at 

uthvr  sooner  determinntiun  of  the  said  term  of  years; 
and  also  to  have  some  convenient  rooms  in  the  said 
hereby  demised  messuage  or  fann-house,  for  his  or  thdf  ' 

"  lot  servants  to  lodge  and  diet  in,  and  some  convenient  plad 
for  his  and  their  hories  to  stand  and  be  in,  and  mmC' 
convenient  place  to  lay  hay  and  chafT  in.  until  th«  Mtf  | 
fea^t  day  of  next  ftfter  the  detemtinatioii  of  iIk' 

said  term.      And  lastly,  that  it  shall  and  may  be  lawfit 

t|uiei  to  and  for  the  mid  11-  B.  his  executors,  odministratint 
and  assigns  (paying  the  rent  hereinbefore  rcBerrcd,  sM  ] 
performing  the  covenants  and  apreemertts  hercinbefiiHr  ( 
mentioned  and  contained,  and  which  on  bis  and  tbeiT  I 
part  and  behalf,  are  or  ought  to  be  paid,  done,  and  pM'-  I 
formed)  peaceably  and  quietly  to  have,  hold,  occ»\ffi  i 
possess,  and  enjoy,  all  and  singular  the  said  herebf  i 
demised  premises,  with  the  appurtenances,  during  the  tui 
term  of  years  hereby  granted   without  any  twi.  ( 

Intation  or  interruption  whatsoever,  of  or  by  bim  tht 
Boid  A.  A.  his  heirs  or  assigns,  or  of  or  by  any  adi«r 
person  or  persons  lawfully  or  equitably  claiming  or  to 
i-laiji:,  hy,  from,  under,  ur  in  trust  for  him,  them,  or 
any  of  them. 

In  witness  whereof  the  sdd  parties  to  these  presents 
have  hereunto  interchangeably  set  thdr  hands  and  seals 
the  day  and  year  iirst  above  written. 

A.  A.  (seJ-l 

B.  B.    (seal.) 

Signed,  sealed,  and  delivered  (being  first  duly  staBafwd) 
in  the  presenceof  [Witness's  oaiaeaod  edditicB-] 
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A  Buii&ig  Leate. 

Xuifi  Iiii>jBiNTua£»  in^de»  &c.  between  A.  B-  oSf  &&  The  parties. 
of  ^le  oiie  jmxU  c^d  C*  i?*  o($  &c.  of  tbe  other  part* 
Mffifnes^fiihf  tbftt  thei  raid  A.  B.  for  and  in  consideratian  The  couiden- 
ot  the  cents,  oovenants  and  agreements,  heremafter  r&-  ^^°' 
aenred  and  containedf  by,  and  on  the  part  and  behalf  of 
the  said  C  J9%  his  executors,  administrators  and  assigns, 
to  be  paid,  done^  and  performed,  haih  demised,  leased.  The  demise. 
se^.and  to  £ann  let,  and  by  these  presents  doth  demise, 
h»j9e^  ^t,  and  to  faxm  let,  unto  the  said  C  D.  hisexecu- 
tar8»  administrators  and  assigns,  aU  that  piece  or  parcel  The  parcels. 
c^  ground,  situate,  lying  and  being  on,  &c.  in  the  said 
paijsh  jof  ,  containing  in  breadth  on  the  ncxrth  side 

thereof         and  in  depth  on  the  east  side  thereof 
(be  th£  same  more  or  less)  .and  on  the  west  side  thereof 
.         east  and  from  thence  south  and  from 

thence  easjt,  be  the  same  more  or  less,  together  with  the 
oQitasuages  or  tenements,  and  other,  the  erections  and 
bujyycUngs  thereon,  which  the  said  <7.  D.  shall  have  full 
liberty  to  pulldown,  and  to  take  to  and  for  his  own  use; 
which  said  piece  or  parcel  of  ground  abuts  north  on 
aforesaid,  south  on  gardens  to  some  houses  on  the  north 
side  of.  belonging  to  the  said  A.  B.  now  on  lease 

to..  east  on  buildings,  &c.  and  west,  &c.  and  is  more 
fully  delineated  and  described  in  the  plan  or  ground  plot 
thereof,  in  the  margin  of  these  presents,  together  with 
all  erections  and  buildings  to  be  erected  and  built  there- 
on, and  all  ways,  paths,  passages,  sinks,  drains,  sewers, 
fviBtears^  .watercourses,  easements,  profits,  commodities, 
anil'Appuiteiiaiioes,  whatsoever,  belonging,  and  which 
shall  belong  to  the  said  hereby  demised  premises,  or  any 
part  or  parcel  thereof,  to  have  and  to  hold  the  said  piece  Habendi 
or  parcel  of  ground,  messuages,  or  tenements,  erections, 
buildings,  and  premises  hereby  demised  or  intended  so 
to  be,  with  their  and  every  of  their  appurtenances,  unto 
the  said  C.  JD.  his  executors,  administrators,  and  assigns, 


lum. 


I'em.  Irani  the  dfty  ni     '    '    laac  put,'  fdr  wkl  (lnni% 

unil  uiito  the  fuU  end  tmd  iern  of ^ean,  fran 

thtnici;  next  enaiiing,  aiiti  fully  to  he  camyietii  aiul  aJt- 

IiriidvsiiuiB.  «d,  yielding  nnd  pmjiwi  tbcrtrfure  forthi-  liru  W'srof  dit 
aid  term  heroby  dnanis^d,  the  mit  of  s  pepp^p^irn  <■ 
the  lio-I  day  thereof,  if  ilonmiided,  and  yieldltrjo;  dft)  fw,«t 
ing  tticreforc  yearly,  and  every  ymr,  fiw  nail  Hifm^tW 
rcumining  years  of  the  said  term  hwwby  dtiniMilk 

unto  the  said  A.  B.  \^\*  heirs  and  aasi^tt,  lti«  yvnrlymt 
or  Mim  of  /.  of  lawful  money  of  Great  BrUmn,  \^ 

lialf  yearly  payments,  on  the  and  ra  ttA 

year,  by  even  and  equal  portions,  the  ftrnt  paynxM 
•ini'..  thereof  to  begin  nnd  be  made  oH  in  the  y^ar  dfaOt 

I^ird  the  said  sevend  rents  to  bo  paid  and  payiUl 

fniiii  time  to  time,  on  the  several  feasts  afortiwd,  dnriig 
the  suid  term,  free  and  clear  of  all  nttA.  taxes,  chxr;^ 
ututeAAmeiUB,  and  payments  wliat»oe^*er,  nov,  or  durii^ 
thv  aaid  temt  hereby  ^nmted  Ut  be  ttnced,  cbai^ieii.  ifr 
tewed,  or  inipoxeil  u)H)n  the  said  hereby  doibard  (ii» 
mites,  or  uiy  part  tiiereof,  by  authority  of  parbaiiKflt 

rovenanihT    OT  Otherwise  howMH-vur.     And  the  said   C.  2).  tor  liian 

me'i  f"' 'T'^'  **^"'  '"*  heirs,  exetutum,  adinimstrators,  and  assifiiiij 
(loth  covenant,  promise,  and  agree,  to  nod  with  die  'Uid 
A-  B.  his  heirs  and  assigns,  by  these  pivsentB,  m  nnniis 
following,  (that  ia  to  say,)  that  the  mid  C.J>.  hishem^ 
qxecutors,  administrators^  and  assigns^ .  sluU]  Mid  «iU 
yearly,  and  every  yeu-  during  the  laat  .  .yam  gtf  the 
mtid  term  hereby  granted,  wdl  and'  truly :  pa^^  <oc  oaase 
ttt  l>e  paid  unto  the  said  A.  B.  his  heirs  aad  aamgn^tl* 
said  yearly  rent  or  sum  of  pounds  o£  lawfiilmonBr 

of  Great  Britaitty  cm  the  several  days  and  ifans^  md  m 
tile  manner  hereinbefore  liinited:atMi«ppointrd^far''p^ 
meat  diereo^  without  making  any!  doduotio*' «|r  alrii^ 
ment  thereout,  £ur,^or  in  respeet  ofiany  rates^'tas^'aw 
seseoientB,  duties,  charges,  or  iupctttttmsiwliatajevav 
nuw,,ar  dnrifig  the  said  tenn^hei)eby,p(iBtadKa^  li» 
ed..(^lwged,;aw)B9ed,<orig:)poaed  Hpoikthev^Eaki  Hmdif 

ta,>(Vf„ftf^e?sf0ciibJi  idlitiefy  «li«cgsi»  «iaaToeitioa3t>  be  tb* 


\ 


sfttd  O*  J9h  his  cxeotttcm^ladmiiiisflratai^  or  assignl/tliiiM 
tluA\  wHl'.tiear,  pay,  and^^tisdHnr^' lUid  th^ves^'  tad 

^e  inidi^.iAliuS'hrits  and  aasigiis.     «Afid  tet  he  the  FM*%fikikHii{:. 
wdrCV>i^^hi9rexecator8^  admulistratsrs  oramgrnaj  shuH 
a^irJU»l9efbteibe«q^irBtJ0ii^ 't^  year  <tf  tb« 

^^rpn^ h^r0by.g!raiified^at  hn  and  their  own  proper  eosts 
fllHJiifdilirgas^eiiect^hiiild^'Ooiiij^      and  in  a  workman;* 
n}^rtMmneZfAxiti^aae.ar  mo^  good  and  nib^tantiBl 
Ij^lickoMaAUageaor  teiMDientByixipon  some  part  of  the 
gi^^nd  hereby  demised,  and  shall  and  will  lay  out  find 
ei^pf9id  thcs^eon  the  sum^  =     •  pounds  or  upwards^  and 
^i$Q  tbhat  be  the  Mid  C.  D.  his  executors,  administratoi^  For  repairing. 
stiAaMpgns^  ihaU  arid  will,  from  time  to  time,  and  at  all 
^flieByifipottand  after  the  said  messuage  or-  Miement^ 
effe^tiobs and buildiiigS)  on  the  said  pieceof  ground here>i 
bjidetaiied,  «haU  be  wspectively  completed  and  finished, 
duri^ilie  reitiainder  of  the  laid  term  hereby  gi*antedi 
iriifni^wiMKi,  and  a»  oftett  as  need  or  occasion  shall  beand 
ffBqmrf^iflt  hn  and  4)bdr  own  ptoper  cosla  and  «harg^ 
wriKaaii  siSifficifently  repailr,  uphold,  support,  maMlicdiiv 
paifi^^tge^  scxNtf^  cieaas^  empty,  amend,  Mfd  ki^p  th^ 
iaid  mtsscnge'in*  •tenement,  messuages  or  tenemetit^ 
emtotisaaaind?  'buildinga^  and  all  Uie-  walls,  ndls,  lighti, 
porahentSy^  gates^  privies^  sinks,  drains,   wiateredtrrs^, 
Ahd  appurtteiiicesitheiieunte  bdonging,  and  which  shidl 
bdoig  unto  the  same,  in^  by^  and  with  all  and'  all  mta< 
nencf  needfiil.' and  necessary  repanUaons/^Ieanrsings  and 
aiirnihniintn  wlHiteoev<eri    And  that  he^  the  slud  C  2>.  Nottooarryon 
h»««iUtr.Ja«adiurtmtor»,*Ki««gD8i.d«U-«^  tn^^'!' 
wilUxduriag  (tkel  «aid  tehn  hereby  granted^'  perMit  of  stili 
fiB|Ehqny>]f>drsdn<of  rpersoni>  tb  ui^,  Mcrdite',-  «ii*  'ettri^'diiii' 
iatntt  upowttheitibiil'  hereby*  >demii^'<)^Hfmfi^^  '^  ^kdf 
fmt.Aeidofy^j  trad^  practice/' brbif^e^whidh  Uifty 
l^jooiactei^orr^ofibaskfe^i  Kyn'growim  *  ^€t<Mii6^aetii^^^pfi^ 
j«dk^4v»daitilrhai|c^bf  ati;f  lof '  i^<6a^iimi^m£''8P 

^ungBB ifaTfit»nibien^>'ei^tiMi%  1>lrild»ng9r^ft^'^>^{^^         '' '^ '"' 
wthiith^(walls9<|mem9Bt^ariwei^idkk^ 


PnuthiU  rf  i^tms. 


ctWr  aoMMT  dctcnwMtiaB  «f  ihr  Md  (OB  baib^ 


1*iaor  lo  ache- 


CMtmad  hi»  and  iball  be  rttatfa^  ba^h  aad  art 
^mI  upon  theMod  pconiMS  hscb^  daaMd,  ^  ^ 
thomf  within  the  laM  jcan  ftf  Uie  Had  tam 

bjr  giantcd.  .^mJ  that  the  Mid  C  iX  hia  exaarta 
BHuMnUon,  andaangiH^  >b«U  Hid  will,  at  Us  av 
own  proper  coaUasd  c)unge%  fion  tnae  Id  tiaa 
dentl;  inure  aB  and  erciy  the  lacamagM  or  tcsa 
erectiona  and  buildii^i,  which  ahall  ha  ^ectad  4m 
upon  the  said  piece  «r  pared  of  uraanA  hewfcy  da 
or  >ny  part  thereof,  bom  caaualtitw  bj  fre,  duib 
said  tfnn  hereby  granted,  in  aome  tm  one  of  liie 
ioaunnce  offices  in  London  at  Wtttmmat«r ,-  and  i 
the  swd  measiiage  or  tenements,  arectiona  ond  bull 
(»  any  (tf  them,  or  any  part  of  an;  of  them,  shall,! 
time  or  times  during  the  aaid  term,  be  burnt  dowi 
stroyed,  or  damaged  by  fire,  shall  and  will,  from  t 
time,  immediately  afterwards,  rebuild,  or  well  and 
cientiy  repair,  and  reinMate  the  same.  And  fa 
"  that  it  shall  and  may  be  lawful  to  and  for  the  said 
his  beira  and  aasignit,  or  any  of  them,  with  workv 
others,  in  his,  their,  or  an;  c^  their  ccmpaay,  or  wi' 
to  enter  or  come  into  and  upon  the  Eoid  demised  pre 
and  every  part  thereof,  at  seasMiable  and  conv 
times,  in  the  day  time,  as  well  at  aay  time  or  tin: 
during  the  last  seven  yeare  of  the  said  term  hereby  j 
cd,  to  make  an  inventory  or  ecliedule  of  the  aevec 
tures  and  things  then  standing  and  being,  in  and 
the  said  herelty  demised  premises,  which  are  to  be:. 
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the  end  of «the  stk)  term,  to  and  fior  tlie  use  o£;  the  taid 
ii'.'B^hkhms  and  asiigiis,  pwreumt  to  tiie  cxyfetuait 
herdnbefoK  in  that  behalf  cxmtained^  as  ajio  twice  or 
<>ftener  in  eirevy  year,  during  tiie  taid  term  hereby 
^nted^  tO'vi^w,  'search,  and  see  tfie  defSects  and  want  of 
tispiiraftiom  of  the  said  premises  and  all  defiscts  and  want 
df  re^artttlons,  which  upon  every  and  any  such  Tiew  or 
siMi^h  diall  berfrem  time  to  time  found,  to  give  or  leave 
tioll^  or  wandng  thereof  in  writing,  at  or  upon  the  saad 
dMIiised  premises,  unto,  and  for  the  said  C.  D,  his  exa* 
eutorfil^'  adininistrators  or  assigns,  to  repair  and  amend  the 
terii«. '  il^  that  the  said  CD.  his  executors,  admini-'^^'JfP^'^'^' 

cording  to  no- 

MVitoM^  or  assigns,  shall  and  will,  within  three  months  tice. 
iiMt  after  every  such  notice  or  warning  shall  be  given  or 
Vffts  M  his  and  their  own  proper  costs  and  charges, 
%rfl  Md  *if8cienUy  repair,  amend,  and  make  good, 
Sll  ai&d  ^ery  the  defects  and  want  of  reparations, 
#hereef  such  notice  or  wamii^  shall  be  so  given  or  left 
M'ttfbrMdd.  Prtntided  atw«gs^  nevertheless,  and  these  Proviso  for 
{syeMMs  are  upon  this  condition,  that  if  the  said  yearly 
teht^  or  sum  of  {.  hereby  reserved,  or  any  part  thereof, 
"^tflibe  behhid  and  unpaid,  by  the  qpace  of  days, 

tM^t  after  either  of  the  said  feasts  or  days  of  payment, 
'^IteirMn  i^  some  ought  to  be  paid  as  aforesaid,  (beii^ 
ta^ftlU^'  demanded,)  or  if  the  said  C.  D.  his  executors, 
axlmi^strators  or  assigns,  shall  not  well  and  truly  observe, 
*  perform,  fulfil,  and  keep,  all  and  every  the  covenants, 
Articles,  clauses,  conditions,  and  agreements,  in  these 
pi^^sents  expressed  and  contained,  on  his  and  their  part 
lEbd  bdudf  to  be  performed  and  kept  according  to  the 
true  intent  and  meaning  thereof,  then,  and  from  thence- 
fbrfb,'  in  dtber  of  the  said  cases.  It  shall  and  may  be 
ljEt#fcil,  to  and'  for  the  said  A,  B.  his  heirs  and  assigns, 
ii^,  i^hd  lipon  the  Utedd  demised  premises,  or  any  part 
dielr^f  iii  th^  haitle  of  the  whole,  wholly  to  re-enter,  and 
the  ^ttie  tohi^e'a^ain,  retain,  repossess  and  enjoy,  as 
TiiiHiis'afid  theSr'firsiaind  former  estate,  and  the  said  CD. 
'Mi  <e^e^tdi-s,  ^litiiii^fratok^ 'Oi*  aaslgns^  and  all  other 
'feMtil'  W^oc^ii^ii^i^'of  the  said  'premls^S)'<tbere<kit$  abd 
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tram  thrnoe  iittfriy  to  ncpd,  put  out.  «nd 

that  fnini  aixl  afW  suvli  re-«atnr  made. 

Inue,  and  every  rUuw.  ■rtiL-le  and    thin^. 

laiDed  on  the  lenor'i  pan  and  behalf,  fram 

(o  be  done  and  perfunned,  afaall  cwsr, 

lie  utterly  void  to  all  intenl&  and  purpoH« 

any  thing  hereinW'forv  cuiitaincd  to  the  cootrmr^  ifaavif 

to  anywise  nolwilhHtanding.      Attd  ihc  said  A-  B.  lu 

himwlf,  his  heim,  and  assigns,  doCh  biTvby  cinatmt,   | 

promise,  and  agree,  to  and  with  the  aaid  C-  D-  bis  hdf^  < 

executors,  adininistmtore,  and  sasigna,  that  ha  the  ^  j 

C  D.  his  executors,  administTBton,  or  BMB^put  f»pl$  i 

the  said  yearly  rent  hereby  reser^-ed,   in   nuumer  mA  j 

fonu  aforesaid,  and  obser^-ing,  perfonnii^  and  keifrin0>  J 


•( 


all  and  singular  die  covnuuits  and 
befure  mentioned,  on  hiK  and  their  parts  and  behalf  fr  i 
be  perforraed  and  kept,  iihall  and  may  lawfully,  | 
ably  and  quietly  have,  hold,  use,  occupy, 
enjoy  the  said  pieee  or  parcel  of  ground  and  | 
Itereby  demised,   with  their  and  every  of  tbetr  If 
tenancefi,  for  and  during  the  said  temi  of  ] 

hereby  granted  without  any  lawful   let,   trouble,  di 
or  interruption,  of  or  by  the  said  A.  B.  hi»  heirs  o 
signs,  or  any  other  person  or  persons,  lawfully  c 
or  to  claim,  by,  from,  under  or  in  trust  for  hna,  ibca, 
or  any  of  them. 
In  witness,  &c. 
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This  Indentobe,  &c.  between  A.  A.  of  fcc  of  the 
(me  part,  and  H.  H.  of,  8(C.  of  the  other  put,  ai  ifawatft 
that  for  and  in  ramsideratitai  of  the  yearly  p^iC,  «d  of 
the  covenants,  provisoes  and  agreemeiUB,  hiiiiiiafiii  i«- 
served  and  contained,  by  and  on  the  p^rt  and  behalf  af 
the  said  H.  H.  his  executors,  admimBtraters  ^k1  mmi^tt 
to  be  paid,  observed,  and  performed,  he  the  said  A.  A- 
hath  demised  and  leased,  and  by  dieae  [■  i  iiiii  datb  de- 
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%WrM^  |in^t0»  eoi vpHlence^  b»editom«iita»  and .  sppuiu 
tfliiaff»Hii  wJuOiflocvfar^ : to  ike  said  messuage^  or  pr^ouuiM 
twpttpMleiOised,.  baloQging  or  in  any  way :  appertainingt 
t||4r«|iy^d  DP  Jq[iQif|i.to:bj&  part»  piMrodif  or  ni€inber 
thiinrif'  ^lllim}  fuipdar  wbichsaid  messuage  and  pre* 
mie%IIWt4Ki|Ws^pr  lately  were^  in  the  occupation  oiG.G* 

^llt^fMto^flWlilii  fl*  flHg""j  to  AoDd  and  to  hold  the  said  Habendum  for 

THiHIMitTi  nr-KnciprTit  nnd  preouses^  with  the  appurt^* 
miUMJifro  dbmis^)  or  menticHied  so  to  be  unto  the  said 
IhMf  hi%.  e)Ea6Utars»  luka^ustratcnrsy  and  assigns^"  from 
IhiiSfitk^y  (^  December  laat  past,  for  and  during  the 
^Mfft^'^  Winty-4iiie  j^ars,  ^lence  next  ensuing,  and  fully 
tf^UtLWomfk^  and  ended,  determiiiable  nevertheless  at  Detenninabie 
dipraxpiration  of  the  first  seven  or  fpurtet^  years  theimtf  or  ^^jLr%,  ^ 
l^fMMUBiU^  conditions  as  are  hereinafter  mentioned ;  ha 
tb^tsaid^lTvi^- his  ^si^utars,  administrators,  «nd  as- 
(IjgMMfieUJi^  €md  paying  yearly  and  every  year  during  Reddendum. 
tl^^ildd  t«n9>  untp  the  said  A.  A.  his  executors*  admi. 
nistrators  and  assigns,  the  yearly  rent  or  sum  of  . 
pounds,  of  lawful  money  of  Great  Britain^  the.  same  to 
be  paid  by  equal  quarterly  payments  on  the  respective 
days  following :  namely,  on  the  S5th  day  of  March^  the 
S4th  day  oiJUne^  the  ^th  day  of  Septemberj  and  the 
25th  day  of  December j  in  every  year,  (save  and  except,  Exception  aa  to 
litalrtinkes  dixring  the  said  term,  such  proportionable  ^' 
fStt'  dt  Hie  md  yearly  rent  of       pounds  as  shall  or 
dmjl^j^roir  due  during  such  time,  as  the  messnl^^  or 
t#6eiitee(it  hei^y  demised,  shall  without  the  hindl^nee  tif 
^iAfd^^/ff.ldsexectitors,  &c.  be  and  remdn  unitl- 
MMttMe  by  redidh  of  accidental  ftre)  and  to  be  dear  ti 
aH  addd  ril  nittiner  of  fteiiioinentiiry,  f^sffiocKial  icSS  othef 

» 
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cept  the  land  tax  and  wewtx't  rate ;)  the  fint  qui 

payment  thereof  to  commeiice  and  be  made  on  tb 

CoTMMt  to     day  of  June  next  enguing  the  date  <rftheae  preaentg 

'^™*'         tbecaid^.^.  doth  hereby  far  hnnadf,  faiscxec 

&C.  coreiMmt,  promiBe  and  agree  to  and  with  thi 

J.  A.  his  executors,  he  that  he  the  said  H.  1 

executors,  &c.  shall  and  will  yearly  and  erery  year  c 

the  coDtinuance  of  the  said  term  hereby  **""'—* 

and  except  as  afcnresaid,)  wdl  and  truly  pay,  or  ca 

be  paid  unto  the  mid  A.  A.  his  executors,  &c.  ti 

yearly  sum  or  rent  of         pounds,  of  lawful  ma 

Great  Bntaimy  on  the  re^iectiTe  days,  and  in  tfat 

Ami  tmiH(ei-  |>er  the  same  is  berfinbefare  made  pi^aUe^     Aik 

he)  '  shall  and  wHl  wdl  and  truly  pay,  or  cause  to  be 

all  and  all  manner  of  taxes,  assessmeots,  rates,  ai 

portions  whatsoever,  parliamentary,  parodiial  or 

wise,  (the  land  tax  and  sewer''s  rate  only  excepted,) 

now  are,  cr  shall  at  any  time  durii^  the  continua) 

the  said  'tarn  horby  demised,  be  assessed,  rated,  i 

posed  on  the  said  demised  measuage  c*  tenemen 

premises,  or  any  part  thereof,  at  on  the  said  yeail; 

hereby  reserved,  or  any  part  thereof,  or  aa   the  s 

CoTcnaDt Out  j4.  his  executors,  Stc.  on  account  thereof.     Andals 

jT^^^3^he  the  said  ff.  H.    his  executors,  &c.   shall  and  i 

7*"-  his  and  their  own  proper  costs  and  charges,  cause 

Aod  do  other  .        ~.  ■  <       >       ■  i 

RfMin.  well  and  sufficiently  painted,  all  the  outside  wooi 

iron  work  belonging  to  -the  said  messuage  or  ten 

and  premises  hereby  demised,  every  third  year  durii 

continuance  of  the  said  term,  and  at  his  and  thei 

proper  costs  and  charges,  shall  and  will  at  all 

during  the  continuance  of  the  said  tarn,  keep  in  a 

sufficient,  and  tenantable  state  of  repair,  as  well  tL 

angular  the  glass  and  other  windows,  wainscots,  r 

floors,  partitions,  ceilings,  tilings,  walls,  rails,   E 

pavements,  gates,  sinks,  privies,  drains,  wells,  and  i 

courses,  as  also  alt  and  every  other  the  parts  an 

purtenances  of  the  said  messuage  or  tenement  am 

mises  herebv  demised  (reasonable  wear  and  use  tl 

and  damage  happening  bv  casual  fire  only  excep 
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be  lawful  for  the  said  A.  A.  Powertole«or 
alone  or  vnth  others,  twice  mststeofthere- 
(^  .4ud  term  hereby  granted,  at  such  '^""* 

.o  him  or  them  shall  seem  meet,  to 
times  of  the  day  into  and  upon  the 
tenement  and  premises  hereby  demised 
thereof,  and  there  to  view  and  examine 
.  condition  thereof,  notice  of  such  intention 
ng  at  all  times  previously  given  unto  the  said  After  notice. 
or  himself,  executors,  &c.  one  day  at  least  before 
ime  shall  take  place ;    and  in  case  any  decay  or 
,1  of  reparation  be  found  on  such  view,  the  said  H. 
i.  for  himself,  executors,  &c.  doth  hereby  covenant, 
l/jpromis^  and  agree,  to  and  with  the  said  A.  A.  his  exe- 
^  Gutors,  &c.  to  cause  the  same  to  be  well  and  sufficiently 
repaired  and  amended  within  the  space  of  six  months 
after  notice  thereof  in  writing  shall  have  been  given  to 
him  or  them  for  that  purpose.     And  also  that  the  said 
JET.  H*  his  executors,  &c.  shall  not-nor  will,  at  any  time  Coyenant  bj 
duriniP  the  continuance  of  the  said  term  hereby  cnranted,  tooaeorasaiim 
^^  «,  .„u*r  or  p^.  ..  be  ^'IZ^  ^rj^^ 
on,  in  the  said  demised  messuage  or  tenement  and  pre- 
miMS,  or  assign  over  the  present  indenture  of  lease,  or 
set  over,  let  or  assign  any  part  of  the  said  messuage  or 
tenement  and  premises,  to  any  person  or  persons  using 
or  carrying  on,  the  trade,  business  or  calling  of  a  maker 
ef  sedan  or  other  chairs,  baker,  brewer,  butcher,  currier, 
distiller,  dyer,  foimder,  smith,  soap-boiler,  school-master, 
or  school-mistress,  sugar-baker,  auctioneer,  pewterer,  tal- 
low-chandler or  tallow-melter,  working  brazier,  tinman, 
tripe-boQer,  pipe-maker,  pipe-borer,  plumber,  or  any 
other  noxious  or  offensive  trade,  practice,  business,  or 
calling  whatsoever,  without  the  consent  in  writing  of  the 
and  A,  A.  his  executors,  &c.  first  had  and  obtained  for 
that  purpose,  nor  shall  nor  will,  without  such  consent  as 
aforesaid  make  or  cause  to  be  made  any  addition  or  alte- . 
ration  whatever,  in,  upon,  or  about  the  said  messuage 
or  tenement  and  premises,  or  any  part  thereof.    And  Corenut  for 
'  the  said  H.  H.  doth  for  himself,  his  executors,  &c.  pro-  thTt^d^cSrSe  ^ 
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lenn,  »niJ  lo     mise,  covenant,  and  agree,  to  and  with  the  said  A.  A. 

minaiiiDrepBir.  Mh  cxecutors,  &c.  that  he  the  said  H.  H.  his  escnittvs, 


■.  at  the  end  or  earlier  determination  of  the  said  temi  * 
liereby  granted,  shall  and  will  leave  and  yield  up  utitO  i 
the  aaid  A.  A.  his  executors,  liic.  all  and  singiUar  the 
said  messuage  or  tenement  and  premises  with  theiT  ap- 
purtenances, in  such  good,  sufficient  and  tenantable  stile^ 
of  repair  as  aforesaid,  together  with  all  and  every  the 
doors,  locks,  keys,  bolts,  bars,  chitnney-pieces,  d^essa1^  ^ 
shelves,  water-pipes,  and  other  things  mentioned  in  n 
inventory  or  schedule,  hereunder  written  or  hereunto 
annexed,  in  as  good  plight  and  condition  as  the  same 
now  arc  (reasonable  use  and  wear  thereof  and  casualtiei 
Provwoforloa-  happening  by  fire  only  excepted;)  Provided  always,  and 
"'*"^'*'""' these  presents  are  upon  this  express  condition,  that  if 
the  said  yearly  rent  liereby  reserved,  or  any  part  tliereoi^ 
shall  be  in  arrear  and  unpaid  for  the  space  of  dajt 
next  after  anyof  the  days  whereon  the  same  is  hereinbefow 
covenanted  to  be  paid  as  aforesaid,  (it  being  first  lai^ 
fully  demanded,)  or  if  the  said  If.  H.  his  executorm 
&c.  shall  not  well  and  truly  observe,  and  keep,  accorA- 
ing  to  their  true  intent  and  meaning,  all  and  every  the 
covenants,  clauses,  provisoes  and  agreements  by  him  and 
them  to  be  obser%'ed  and  kept,  then  and  from  thenceforth 
in  either  of  the  said  cases,  it  shall  be  lawful  for  the  said 
A.  A.  hia  executors,  &c-  to  re-enter  into  and  upon  the 
said  hereby  demised  messuage  or  tenement  and  pre- 
mises, or  any  part  thereof,  in  the  name  of  the  whole, 
and  the  same  to  have  again,  repossess,  retain,  and 
enjoy,  as  in  his  and  their  former  estate,  and  the  said 
H.  H.  his  executors,  S:c.  and  all  other  tenants  and 
occupiers  of  the  said  premises,  thereout  utterly  to  eject 
and  remove,  and  that  from  and  after  such  re-cntrv  made, 
this  lease,  and  every  clause  and  thing  herein  contained, 
shall  determine,  and  be  utterly  void  to  all  intents  and 
purposes,  any  thing  herein  contained  to  the  contrary  nol- 
CoTBHimt  \h\x  with  standi  nc.    And  the  said  A-  A.  for  himsielf,  his  execu- 

lauee  shall  "  ,      ■  i 

noietijr  enjoy   tors,  &c.  doth  covenant,  promise,  and  agree,  to  and  with 
prenuae*.   ^^  ^^  ^  ^   j^.^  executors;  Sic-  by  these  presents,  in 
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manner  following,  that  is  to  say,  that  he  the  said  H.  H. 
his  executors,  &c.  paying  the  rent  hereby  reserved  in 
manner  aforesaid,   and  performing  the  covenants  and 
agreements  herein  contained  and  by  him  and  them  to  be 
performed,  shall  and  lawfully  may  peaceably  and  quietly 
hold,  use,  occupy,  and  enjoy  the  messuage  or  tenement, 
and  all  othe)r  the  premises  hereby  demised,  for  and  during 
the  said  term  of  twenty-one  years  hereby  granted,  without 
any  lawful  action,  suit,  or  interruption  of  the  said  A.  A. 
his  executors,  &c.  or  any  other  person  lawfully  claiming 
by,  firom,  under,  or  in  trust  for  him  or  any  of  them ;  and 
that  freed  and  discharged,  or  otherwise  by  the  said  A,  A.  Free  from  the 
his  executors,  &c.  saved  harmless  and  indemnified  from  ^^^^    ***** 
the  rents  and  covenants  reserved  and  contained  in  a  cer- 
tain indenture  of  lease,  bearing  date  the        day  of 
in  the  year  of  our  Lord        whereby  the  said  A.  A,  hold- 
eth  the  said  messuage  or  tenement  and  premises  hereby 
demised,  from  the  date  thereof        for  the  term  of  sixty- 
one  years,  and  from  all  claims  and  demands  whatsoever 
in  respect  thereof.     And  the  said  A,  A.  doth  hereby  fur-  Covenant  for 
ther  covenant,  promise  and  agree  to  and  with  the  said  th^  [g^J!    ^ 
H.  H.  his  executors,  &c.  that  the  said  A.  A.  his  executors, 
&c.  shall  and  will,  before  the  expiration  of  this  present 
lease,  on  the  request,  and  at  the  costs  and  charges  of  the 
said  H.  H,  his  executors,  &c.  grant  and  execute  unto  him 
and  them,  a  new  and  fresh  lease  of  the  messuage  or  tene- 
ment, and  all  other  the  premises  hereby  demised,  with 
their  appurtenances,  for  the  further  term  of         years, 
to  commence  from  the  expiration  of  the  term  hereby 
granted,  the  same  to  be  at  the  same  yearly  rent,  payable 
in  like  manner,  and  under  and  subject  to  the  like  cove- 
nants, provisoes  and  agreements,  (except  a  covenant  for 
the  renewal  thereof  at  the  end  of  such  further  term,)  as 
are  contained  in  these  presents,  such  new  lease  however 
to  be  granted  and  be  valid,  only  on  condition  that  the 
said  H.  H.  his  executors,  &c  do  execute  a  counterpart 
thereof,  and  also  pay  unto  the  said  A^  A.  his  executors,  &c. 
the  sum  of        pounds  of  lawful  money,  &c.  at  the  time 
of  executing  the  said  lease,  as  and  by  way  of  fine  and 
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I  ftr  dte  teacKsl  thereof,  ^rKf  o/m,  tW  if ' 
'""^  ^^  Mid  B.  H.  hi»  piecutor*.  fcc-  shail  be  desirous  Unpnl ' 
i*^m'  a^  said  iM  iiagr  or  tenanent  and  prenu^es  faerebf  tlMii 
•fdw.  at  tlw  a^fmlMn  al  the  first  seven  or  the  fim  fcwl 

TCKn  at  tbe  tenD  of  tvent<r-oae  yemrs  hereby  giH 
dtcfeaf ;  sad  of  *ucb  Ms  or  th^  desire,  dull  ginH| 
in  writii^  to  tbe  saidJ.  J.  hi^  executors,  &c  fix  odll 
mooths  before  tbe  expdratkia  of  tbe  said  firM  m^ 
fourtrm  years  (u  tbe  case  may  be),  tben  and  in  aaAtM 
(kH  VTcan  of  rent  being  duly  paid,  and  tbe  said  iMMM 
or  leacBtcsU,  aid  all  otber  tbe  premises  bereby  6ema 
bdi^  in  Midi  vepur  as  they  are  hereinbefore  covcam 
to  be  mamtaiDed  and  left  in,)  this  lease  and  every  da 
and  thing  hetvin  roolained,  shall,  at  the  espintioa 
Mich  fint  9PTPD  or  first  fourteen  years  of  the  auil  II 
of  Iwenty-uoe  yon  hereby  granted,  {whichever  be  io 
Htid  notice  expr»4vd,>  determine  and  be  utterlj  voU 
all  intents  and  purposes,  in  like  manner  as  if  tbe  V| 
term  of  twenty-one  years  had  ntn  out  and  expired,  i 
thing  in  these  prc«aits  contained  to  the  contrary  notwi 
Mjamliog.     la  vritneas,  Sec- 


An  Indorsement  for  continuing  a  Lease  for 
longer  Term  ajler  the  expiration  of  an  existi 
Term. 

ti™.  This  IsDESTraE,  &c.   between  the  within-named  A 

of  the  one  part,  and  the  wilhin-named  C  D.  of  theod 

tconsideoi-  part,  tcitnesgetk,  that  for  and  in  consideration  of  then 
herebv  reserved,  and  of  the  covenants,  conditions,  a 
agreements  respectively  hereinafter  contained,  which 
the  part  and  behalf  of  the  said  C  D.  his  executore,  t 
ministratnrs,  and  assigns,  are  to  be  paid,  done,  and  p 

demije.  formed,  the  said  A-  B.  hath  demised,  leased,  set,  and 
farm  let,  and  by  these  presents  dnfA  demise,  leav,  * 
and  to  farm  let  unto  the  said  C.  V.   his  executors  add 

P»fCBis.  iiistrators,  and  assigns,  all  that  piece  or  parcel  of  grout 
with  the  messuage  or  tenement,  thereon  erected  * 
built,  and  all  and  singular  other  the  premises  resptrti' 


Indorsement  for  continuing  a  Lease.  903 

ly,  comprised  in  the  within  written  lease,  and  thereby  de- 
mised to  the  said  C.  D.  (except  as  thei^in  is  excepted,) 
to  have  and  to  hold  the  said  piece  or  parcel  of  ground.  Habendum. 
messuage  or  tenement,  and  all  and  singular  other  th^ 
premises  hereby  leased,  set,  and  to  farm  let,  or  mention- 
ed, or  intended  so  to  be  (except  as  aforesaid,)  unto  the 
said  C  jD.  his  executors,  administrators  and  assigns,  from 
the  day  of  ,  which  will  be  in  the  year  of  our  Term. 

Lord,  ,  and  when  the  said  vdthin  written  lea^.^  will 

expire,  for  and  during,  and  unto  the  full  end  and  term 
of  years  longer,  from  thence  next  ensuing,  and  fully 
to  be  complete  and  ended,  subject  to,  and  under  the  like  Reddendum. 
rent,  and  payable  in  like  manner,  as  is  within  mention- 
ed, for  and  in  respect  of  the  rent  reserved,  in  and  by  the 
said  within  written  lease,  and  subject  to  the  like  power 
of  entry  as  well  on  non-payment  of  rent,  as  on  the  hap- 
pening of  any  of  the  other  incidents  mentioned  in  the 
within  written  proviso  or  condition  of  re-entry,  and  it  is  Covenants. 
hereby  covenanted  declared  and  agreed,  by  and  between 
the  said  parties  to  these  presents,  that  they,  and  their 
respective  heirs,  executors,  administrators  and  assigns, 
shall  and  will,  by  these  presents,  during  the  continuance 
of  the  additional  term  of  years  hereby  granted, 

stand,  and  be  bound,  for  and  in  respect  of  the  said  here- 
by demised  premises  with  the  appurtenances,  in  such  and 
the  like  covenants,  conditions,  and  agreements  re- 
spectively, as  they  the  said  parties  and  their  respective 
heirs,  executors,  administrators  and  assigns,  do  now  stand 
bound  in  and  by  the  said  within  lease,  for  and  during 
the  now  residue  unexpired  of  the  within  mentioned  term 
hereby  granted,  it  being  the  intent  and  meaning  thereof, 
that  this  present  indorsed  lease,  and  the  additional  term 
hereby  granted,  shall  be  upon  such  and  the  like  footing, 
and  all  the  covenants,  clauses,  provisoes,  conditions  and 
agreements,  respectively  therein  contained,  be  equally 
available,  take  place,  and  have  the  like  force  and  effect, 
to  all  intents  and  purposes,  as  if  every  article,  clause, 
matter  and  thing,  contained  in  the  said  within  lease, 


dM  Assignmail  of  a  Lease  6y  Indortement. 

were  inserled   and   contained   iti    Ihia    present    imlctw 
tiire. 

In  witness,  Sti'- 


T1ispMti«a- 


An  Aasignment  of  a  Lease  by  htdenture  indorsei 

thereon. 
This  Indextuhe,  mode,  Sic.  between  H.  H.  of        hx. 
of  the  one  part,  and  J-  X  of  &C.  (>f  the  other  put, 

Coruiaemtion.  Witnesstth  that  for  and  in  consideration  of  the  sum  of 

pounds  of  lawful  money  of  Great  Britain,  to  him  the 

siud  H.  H.  in  hand  paid  by  tlie  said  J.  J.  at  or  before  the 

sealing  and  delivery  of  these  presents  the  receipt  whcmrf 

AMignment.  the  said  H.  H.  doth  hereby  acknowledge.  He  the  said 
H.  H.  hnik  granted,  bargained,  sold,  assigned,  tran^ 
ferred,  and  set  over,  and  by  these  presents  doth  gnml, 
bargain,  sell,  assign,  transfer,  and  set  over  unto  the  ^d 

PuoaU.  J-  J-  his  executors,  administrators,  and  assigns.  All  thai 

the  within  mentioned  messuage  or  tenement,  dwelliog- 
house  and  premises,  together  with  the  appurtenances 
thereunto  belonging.  And  all  the  estate,  right,  tide,  in- 
terest, term  and  terms  of  years  yet  to  come  and  unci- 
pirwl,  nse,  trust,  properly,  privilege,  claim  and  demand 
wIiutMJcver,  both  at  law  and  in  equity,  of  him  the  said 
//.  H.  of,  in,  and  to  the  same,  or  any  part  thereof,  li^;e- 

Hnbenduin,  ther  with  tlie  said  indenture  of  lease.  To  have  and  to  hold 
the  said  messuage  or  tenement,  dwelling-house  and  pre- 
mises, and  also  the  within  indenture  of  lease  [if  an  under- 
lease has  been  granted  say,  "  togetlier  with  the  indenture 
of  under-lease  hereinafter  mentioned'"]  unto  tlie  said  /-  /■ 
his  executors,  administrators,  and  assigiiis,  from  tlie 
day  of  now  last  past,  for  atid  during  all  the  unex- 

pired residue  of  the  term  of  by  the  witliin  indenture 
of  lease  granted,  free  and  clear  of  and  from  all  arrears  of 
rent,  rates,  and  taxes  whatsoever,  up  to  the  said  day 

of  last.     But  stihjecl    neverthelesa    to    the    pay- 

ment of  the  rent  anil  to  the  observance  of  all  and  singular 
the  covenants,  conditions,  and  agreementa  therein  reservwl 
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and  contained,  [And  also  subject  to  a  certain  indenture  cianae  in  omo 
of  lease,  bearing  date  the        day  of  and  made  be-  f^^^,'"     ' 

tween  the  said  H,  H,  of  the  one  part,  and  K,  L.  therein 
described  of  the  other  part,  whereby  the  said  H.  H.  for 
the  considerations  therein  mentioned,  did  demise  the  said 
messuage  or  tenement,  dwelling-house  and  premises,  imto 
the  said  K.L.  his  executors,  administrators,  and  assigns, 
to  hold  the  same  imto  the  said  JT.  L.  his  executors,  admi- 
nistrators, and  assigns,  from  the  day  of  then 
instant,  for  the  term  of           years,  at  the  yearly  rent  of 

poimds,  and  subject  to  the  covenants  and  agreements 
therein  contained.]     And  the  said  H.  H.  doth  hereby  for  Coyenant  bj 
himself,  his  heirs,  executors,  and  administrators,  cove- ^\^^  tsM 
nant,  promise,  and  agree,  (o  and  with  the  said  «/.  J.  his  ^^^* 
executors,  administrators,  and  assigns,  in  manner  follow- 
ing  (that  is  to  say)  that  he  the  said  H.  H.  shall  and  will 
well  and  truly  pay,  or  cause  to  be  paid,  all  the  rent, 
taxes,  charges,  rates,  and  assessments  due  in  respect 
of  the  said   premises  hereby  assigned  up  to  the  said 

day  of  last.      And  further^  that  he  the  said  That  he  has 

H,  H,  hath   not  at  any  time  heretofore  made,  done,  incumber. 
committed,    or  executed,    or   willingly   permitted,    or 
suffered,  any  act,  deed,  matter,  or  thing  whatsoever, 
whereby  the  said  vdthin  indenture  of  lease,  messuage, 
or  tenement,  dwelling-house,  and  premises  hereby  as- 
signed, or  any  part  thereof,  are,  is,  can,  shall,  or  may 
be,   impeached,  charged,   affected,   or  incumbered,   in 
title,  charge,  estate,  or  othervdse  howsoev^  [save  and 
except    the  indenture  of   underlease  hereinbefore    in 
part  recited],  and  that  for  and  notwithstanding  any  such 
act,  deed,  matter,  or  thing  as  aforesaid,  the  said  within 
written  indenture  of  lease  is  a  good  and  effectual  lease 
valid  in  the  law ;  and  that  the  rent  and  covenants  therein  That  the  rent 
and  thereby  reserved  and  contained  have  been  hitherto  and  ooTeaanu 
well  and  truly  paid,  kept,  and  performed.     And  that  ®^>^'^®<^* 
for  and  notwithstanding  any  such  act,  deed,  matter,  or 
thing  as  aforesaid,  he,  the  said  H.  H.  now  hath  in  him- 
self good  right,  full  power,  and  lawful  and  absolute 
authority,  to  assign  and  assure  the  said  premises  herein  Righttotaugn 
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before  mentioned,  with  the  appurtenances,  unto  the  said  \ 
J,  J.  hifl  executors,  administrators,  aii<l  a:«iign«,  in  maimer 
aforesaid,  and  according  to  the  true  intent  and  meaning  . 
For  qtiiat  en-  of  these  presents.  And  aUn  that  he,  tlie  said  J.  J.  hia 
jq^ment,  executors,  adminiHtrators,  and  assigns,  shall  and  may 
from  time  to  time,  and  at  all  times  hereafter  during  aD 
the  rest,  residue,  and  remainder  of  the  said  term  of 

peaceably  and  quietly  have,  bold,  use,  occupy^  | 
possess,  and  enjoy  the  aaid  messuage  or  tenement,  dwdU 
ing-housc  and  premises,  w-ith  the  appurtenances  herdiy 
assigned  [subject  to  the  indenture  of  under-lease  aforfc 
said]  and  the  rents,  issues,  and  profits  thereof  withoot 
the  lawful  let,  suit,  trouble,  denial,  eviction,  or  interrup- 
tion of  or  by  him,  the  said  H.  H.  his  heirs,  executory,  i 
or  administrators,  or  any  other  person  or  persons  la*- 
fally  claiming,  or  to  claim,  by,  from,  under,  or  in  tnii!* 
ForFktthnu-  fof  him,  them,  or  either  of  them.  And  further  that  he^ 
aunnee.  ^^^  ^j  jj  jj  j^j^  heirs,  esecutors,  and  administralon^ 

and  all  and  every  other  person  or  persons  lawfully 
claiming  or  to  claim,  from,  by,  under,  or  in  trust  for 
him,  them,  any,  or  either  of  them,  shall  and  will  froa 
time  to  time,  and  at  all  times  hereafter,  upon  every  re^ 
sonablc  request,  and  at  the  costs  and  charges  in  the  law 
of  the  said  J.  J.  his  executors,  administrators,  or  assigns 
make,  do,  and  execute,  or  cause  to  l>e  made,  done,  and 
executed,  all  such  further  and  other  lawful  and  rea^o- 
able  acts,  deeds,  and  things,  assignments,  and  assurances 
in  the  law  whatsoever,  for  the  further,  better,  and  more 
perfect  and  absolute  assigning,  assuring,  and  confirming 
the  said  premises  with  the  appurtenances  unto  the  said 
J.  J.  his  executors,  administrators,  or  assigns,  for  all  the 
rest,  residue  and  remainder  of  the  said  term,  as  he,  or 
they,  or  his  or  their  counsel  in  the  law  shall  reasonably 
Corenaat  by  advise  and  require.  And  the  said  J.  J.  for  himself,  his 
„i'f™/ o"  executors,  administrators  and  assigns  doth  herehv  co- 
mnre  cove-  venant,  promise  and  agree  to  and  with  the  said  H.  H. 
his  heirs,  executors  and  administrators  in  manner  follow- 
ing, (that  is  to  say,)  that  he,  the  said  J.  J.  his  cxecuton, 
administrators  and  assigns,  shall  and  will  from  time  to 
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time,  and  at  all  times  tram  the  said  day  of 

last,  during  the  residue  of  the  said  term  of  years, 

well  and  truly  pay  or  cause  to  be  paid  imto  such  person 
or  persons  as  for  the  time  being  shall  be  entitled  to  re- 
ceive the  same,  the  yearly  rent  by  the  said  indenture  of 
lease  reserved  and  made  payable,  and  which  from  thence- 
forth shall  grow  due.  And  ako  well  and  truly  perform, 
fidfil  and  keep  all  and  singular  the  covenants,  clauses, 
provisoes,  and  agreements  in  the  said  lease  contained, 
and  which  by  and  on  the  lessee^s  or  assignee's  part  and 
behalf  is  or  are  to  be  paid,  observed,  and  performed 
from   the  said  day  of  last       And  abo  And  to  iadem- 

shall  and  will  from  time  to  time,  and  at  aU  tunes,  wellj?^^^  "' 
and  sufficiently  save,  defend,  keep  harmless  and  indem- 
nified the  said  H.  H.  his  executors,  administrators,  and 
assigns,  from  and  against  all  costs,  charges,  damages 
and  expenses  whatsoever,  which  they  or  either  of  them 
shall  or  may  sustain  or  become  liable  to,  by  reason  or 
means  of  the  said  J.  J.  his  executors,  administrators  or 
assigns  not  paying  all  or  any  part  of  the  said  rent  from 
time  to  time  to  become  due  for  or  in  respect  of  the  said 
premises  hereby  assigned,  from  and  after  the  said 
day  of  ,  or  by  reason  or  means  of  their  not  ob- 

serving and  fulfilling  all  or  any  of  the  covenants,  pro- 
visoes and  agreements  in  the  said  within  written  indenture 
of  lease  reserved  and  contained,  which  by  and  on  the 
part  of  the  said  J. «/.  his  executors,  administrators  and 
assigns  are  to  be  observed,  performed,  fulfilled,  and 
kept  fit>m  thenceforth.     In  witness  &c. 


Form  of  a  Receipt  for  the  Consideration  Money  ^ 

to  be  underwritten. 

Received,  (the  day  and  year  first  above-written,)  of 
and  from  the  above-named  J. «/.  the  sum  of 
being  the  conisideration  above-mentioned,  to  be  paid  by 
him  to  me. 

Witness, 


9QQ  Surrender  of  a  Lease. 


A  surrender  of  a  Lease,  by  Deed  PoU  i/tdorud 
thereon. 

To  all  to  whom  these  preseDts  shall  come,  the  vithin- 
RMiimiofCoa-  named  H.  H.  sends  greeting :  Whereas  the  within-nsined 
'™""  A.  A.  hath  contracted  and  agreed  with  the  said  H.  U.  for 

the  absolute  surrender  of  the  within- written  in<ienture  of 
lea^,  and  the  residue  of  the  term  yet  to  come  thereby 
granted;  and  the  messuage  or  tenement  end  premises 
therehv  demised,  for  the  price  of  pounds.     iVwio 

these  preeettta  tcUneas,  that  in  pursuance  of  the  said 
agreement,  and  to  the  intent  and  purpose  that  the  re- 
mainder of  the  term  of  years,  by  the  within  in- 
denture granted,  and  now  to  come  and  unexpired,  may 
be  wholly  merged  and  extinguished,  and  also  for  and  in 
Can«ii1eniiini.  consideration  of  pounds  of  lawful  British  money, 
to  the  said  ff.  H-  in  hand  well  and  truly  paid  by  dw 
said  A-  A.  at  or  before  the  sealing  and  delivery  of  thew 
presenla,  (the  receipt  whereof  he  the  said  H.  H.  doth 
hereby  acknowledge,)  He,  the  said  //.  H.  kath  sur- 
rendered and  yielded  up,  and  by  these  presents  rfo/A 
surrender  and  yield  up  unto  the  said  A.  A.,  his  executors, 
administrators  and  assigns,  All  that  the  said  messuage 
or  tenement,  and  premises,  by  the  within  indenture  de- 
mised, with  their  and  every  of  their  appurtenances :  And 
all  the  estate,  right,  title,  interest,  term,  and  terms  of 
years  yet  to  come  and  unexpired,  trust,  property,  benefit, 
claim,  and  demand  whatsoever,  both  at  law  and  in 
equity,  of  him  the  said  H.  H.  of,  in,  to,  or  out  of,  the 
said  messuage  or  tenement,  and  premises  hereby  surren- 
dered and  yielded  up,  and  every  part  thereof ;  ti^jether 
with  the  with  in- written  indenture  of  lease,  To  the  end 
and  intent  that  the  remainder  of  the  said  term  of 
years  hereby  surrendered  and  yielded  up,  may  from 
henceforth  become  and  be  merged,  and  absolutely  ex- 
tinguished to  all  intents  and  purposes  whatsoever :  and 
that  the  within  indenture  may  become  void  and  of  do 
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effect.     And  the  said  H.  H,  for  himself,  his  executors  Corenant  that 
and  administrators,   doth    hereby  covenant,    promise,  haTdoneno 
and  agree,  to  and  with  the  said  A.  -4.,  his  heirs,  execu-  J^^toinami. 
tors  and  administrators,  in  manner  following,  (that  is  to 
say,)  that  he  the  said  H.  H.  hath  not  at  any  time  hereto- 
fore made,  done  or  committed,  or  permitted  or  suffered 
any  act,  deed,  matter,  or  thing  whatsoever,  whereby  or  by 
reason  or  means  whereof,  the  said  within-written  inden- 
ture of  lease,  or  the  term  of  years  thereby  granted,  or 
the  messuage,  or  tenement  and  premises  thereby  de- 
mised, or  any  part  thereof,  is,  are,  can,  shall,  or  may  be 
impeached,  charged,  affected,  or  incumbered  in  title, 
charge,  estate,  or  otherwise  howsoever.     In  witness,  &c. 


Forms  of  Notices  to  quit  Possession  of  the  Pre- 
mises^ Repair,  <§*c. 

[They  need  not  be  stamped.] 


Notice  to  quit  by  the  Landlord  to  a  Tenant  from 

year  to  year. 

Sib, 
I  HEREBY  give  you  notice  to  quit  and  deliver  up,  on 
the        day  oi  next,   the  possession  of  the  mes- 

suage or  dwelling  house,  (or  ^^  rooms  and  apartments,^ 
or  ^^  farm  lands  and  premises,^)  with  the  appurtenances, 
which  you  now  hold  of  me,  situate  in  the  parish 
of  in  the  county  of 

Dated  the  day  of  18 — . 

Yours,  &c. 

A.  B.  [the  landlord.] 
To  C  Z>.  [the  tenant  in  possession*] 

Or  (if  it  be  doubtful  who  is  tenant,) 
To  C.  D.  or  whom  else  it  may  concern. 
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The  like  by  an  Agtnt  for  the  Landlord. 

Sib, 
I    DO  hereby  as    the  agent  for  and  on  behalf  of  your 
landlord  A.  li.  of  give  you  notice  to 

quit  and  deliver  up,   on,  &c.  {as  in  preceding  form) 
which  you  now  hold  of  the  said  A.  B.  situate,  &c. 
Dst«d,  &c. 

Yours,  &C. 

E.F. 
Agent  for  the  said 
A.B. 
To  C.  D.,  Sic. 


The  like  by  the  Latidlord,  where  the  comrnaax- 
ment  of  the  tenancy  is  uncertain. 

Sta, 
I  HEBEBY  give  you  notice  to  quit  and  deliver  up,  oo 
die  day  of  next,  the  posaessioo  of 

the  messuage  or  dwelling  hous^,  (or  "  rooms  and  apart- 
ments," or  "  farm  lands  and  premises,")  with  the  appur- 
tenances, which  you  now  hold  of  me,  situate  in  the 
parish  of  in  the  county  of  provided  your 

tenancy  originally  commenced  at  that  time  of  the  year; 
or  otherwise,  that  you  quit  and  deliver  up  the  possession 
of  the  said  messuage,  &e.  at  the  end  of  the  year  of  vout 
tenancy  which  shall  expire  nest  after  the  end  of  one 
half  year  from  the  time  of  your  being  sert'ed  with  thi» 
notice. 

Dated,  kc. 

Yours,  &C. 

A.B. 

To  C.  D.,  4-c.  (as  before.) 
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Notice  to  quit  Lodgings. 

Sib, 
I  HEREBY  give  you  notice  to  quit  and  deliver  up,  on 
or  before  next,  the  rooms  or  apartments,  and 

other  tenements  which  you  now  hold  of  me  in  this  house 
[as  the  case  is.] 
Witness  my  hand,  the        day  of  in  the  year 

To  E.  N.  [the  lodger.]  E.  F.  [the  landlord] 


Notice  to  the  Tenant  either  to  quit  the  Premises,  or 

pay  double  Rent. 

SlE, 

I  HEEEBY  give  you  notice  to  quit  and  yield  up,  on  the 
day  of  next,  possession  of  the  mes- 

suage with  its  appurtenances,  lands,  tenements,  and 
hereditaments  which   you  now  hold  of  me  situate  at 

in  the  parish  of  and  county  of 

on  failure  whereof  I  shall  require  and  insist  upon  douUe 
the  value  of  the  said  premises  aco^rding  to  the  statute  in 
such  case  made  and  provided.     Dated  this  day 

of 

To  A.  B.  [tenant.]  E.  N.  [landlord.] 


Notice  to  quit  by  the  Tenant. 

Sib, 
I  HEEEBY  give  you  notice  that  on  the         day  of 
I  shall  quit  possession  of  the  messuage  or  tenement 
and  premises  which  I  now  hold  of  you,  situate  at 
in  the  parish  of  in  the  county  of 

Dated  this  day  of  18— 

Yours,  &c. 
To  T.  E.  [landlord.]  A.  B.  [tenant.] 


&ia 


Notices  to  quit,  repair,  ^'c. 


Notice  by  the  Tenant  to  quit  Lodgingg. 

Sib, 
This  is  to  give  you  notice  that  on  day  of 

next  I  Bhall  quit  and  deliver  up  ponscssioD  of  the  room 
and  apartments,  and  other  tenements  whic]i  1  now  ho] 
of  you  in  this  house. 

Witness  niy  hand,  this  day  of  1^ 

N.  O.  [to^ 

To  T.  E.  [landlvrd.^  '. 


Notice  to  Tenant  to  repair. 


Sib, 


YoiT  arc  hereby  required  to  put  in  good  and  tenant^ 
repair,  all  and  singular  the  messuage  or  tenement  hd 
premises  which  you  now  hold  of  me,  situate  at,  k' 
Particularly  the  servant's  hall  in  the  »aid  messuage  c 
tenement,  and  tlie  tilting  or  roof  at  the  norUian  en 
thereof  [as  the  case  may  fc«.] 

Witness  my  hand,  this  day  of 

To  E.  N.  {tenant]  P.  L.  [hndhrd. 


Notice  to  Tenant  to  pay  Rent. 


This  is  to  warn  you  thai  unless  you  pay,  or  cause  to  b 

paid  unto  me,  on  or  h(-fore  tlie  day  of 

next,  the  sum  of  being  a  year's  rent  due  <m 


the 


day  of 


for  th. 


e  messuage  or  tme- 


ment  and  premises  which  you  now  hold  of  me,  at  the 
yearly  rent  of  situated,  S:e,  I  shall  claim  and  in- 

Bist  upon  Buch  forfeiture  thereof,  as  I  may  be  by  la"  en- 
titled to. 

Witness  my  hand. 

-V.  r.  [landJoni] 
To  /.  A"  [tenant.] 
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Haw  to  make  a  Distress  for  Rent,  and  of  the  Sale 

of  the  same.  (*) 

The  landlord  himself,  or  any  other  person,  as  his  bailiff,  Writtenautho- 
by  an  authority  from  him  in  writing,  may  make  the"*^'"'""^- 
distress.  The  warrant  or  authority  may  be  in  the  fol- 
lowing form  :  "  To  Mr.  A*  B.  my  bailiff,  greeting. — Dis- 
^^  train  the  goods  and  chattels  of  C  Z>.  (the  tenant,)  in 
^^  the  house  he  now  dwells  in,  (or  on  the  premises  in  his 
^'  possession,)  situate  in  in  the  county  of  for 

pounds,  being  one  year's  rent,  due  to  me  for  the 
same  at  Christmas  day  last,  and  for  your  so  doing  this 
"  shall  be  your  sufficient  warrant  and  authority.  Dated 
"the  day  of  18—.  ''J.Sr 

Being  legally  authorised  to  distrain,  you  enter  on  the  How  to  make 
premises,  and  make  a  seizure  of  the  distress.     If  it  be 
made  in  a  house,  seize  a  chair  or  other  piece  of  furniture, 
and  say,  "  I  seize  this  chair,  in  the  name  of  all  the  goods 
in  this  house,  for  the  sum  of  pounds,  being  one 

yearns  rent  due  to  me  (or  to  /.  S*  the  landlord)  at 
Christmas  day  last,  by  virtue  of  an  authority  from  the  i 

^^  said  /.  4$^.  for  that  purpose  {provided  you  distrain  as 

bamff.Y 


(4 
4( 


Then  take  an  inventory  of  so  many  goods  as  you  judge 
will  be  sufficient  to  cover  the  rent  distrained  for,  and 
also  the  charges  of  the  distress.  Make  a  copy  thereof, 
as  follows : 


(4 
44 
44 


An   inventory  of   the  several  goods    and  chattels  The  inventory, 
distrained  by  me  A.  B.  this  day  of  in  the 

year  of  our  Lord  in  the  houses,  out-houses,  and 

"  lands  {as  the  case  is)  of  C  D.  situate  in  in  the 

*  For  the  landlord's  power  to  distrain,  see  ante,  460,  &c. 

Sx 
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*'  county  of  by  the  autliority  and  on  the  behalf  d 

"  J.  S.  (prooided  you  distrain  as  baiiiff",  >  for  the  sum  « 
"  pounds,  being  one  year's  rent  due  to  me,  or  I 

*•  llie  said  J.  S-  {as  the  caee  is,)  at  Christmas  day  Ii^ 
"  In  the  dwelling-house,  two  tables,  two  chairs.  &c 
"  In  the  barn,  six  hurdles,"  and  so  on. 

At  the  bottom  of  the  inventory,  subscribe  the  foUo* 
ing  notice  to  the  tenant :  ^ 

"Mr.  CD. 
t  to  "  Take  notice,  that  I  have  this  day  distrained  (ortlui 
"  OS  bailiff  to  J.  S-  your  landlord,  I  have  this  day  dis- 
"  trained)  on  the  premises  above-mentioned,  the  sevird 
"  goods  and  chattels  specified  in  the  above  invenUirr. 
"  for  the  sum  of  pounds,  being  one  year's  rent,  doc 

"  to  me  (or  to  the  said  J.  S.)  at  Christtna»-day  last,  fn 
"  the  said  prenuses ;  and  that  unless  you  pay  the  said 
"  rent,  with  the  charges  of  distraining  for  the  nme, 
"  witliin  five  days  from  the  date  hereof,  the  said  foodi 
*'  and  chattels  will  be  appraised  and  sold  according  V> 
"  law.     Given  under  my  hand,  the  day  of  in 

"  the  year  of  our  Lord.  "  IT.  TP 

i.  A  true  copy  of  the  above  inventory  and  notice  musi 
either  be  given  to  the  tenant  himself,  or  left  at  his  houie. 
or,  if  there  be  no  house,  on  the  most  notorious  place  tin 
the  premises.  And  it  is  proper  to  have  a  person  with 
you  when  you  make  t)ie  distress,  and  also  when  you  sene 
the  inventory  and  notice,  to  examine  the  same,  and  lo 
attest  the  regularity  of  the  proceedings, 

g  The  goods  may  be  removed  immediately,  and  in  ih.- 
notice  the  tenant  may  be  acquainted  where  they  are  n"- 
moved ;  but  it  is  now  most  usual  to  put  a  man  in  p«^ 
session,  and  let  them  remain  on  the  premises  till  you  are 
entitled  by  law  to  aeU  them,*  which  is  on  the  sixdi  day 


'o  prolpct  landlonli  in 
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induflive,  after  the  distress  made,  L  e*  goods  distrained 
on  the  Saturday,  may  be  removed  and  soMon  the  Thurs- 
day afternoon  following.  * 

If  the  tenant  require  further  time  for  the  payment  of  How,  if  fbr- 
the  rent,  and  the  landlord  chuses  to  allow  it,  it  is  best  to  quired. 
take  a  memorandum  in  writing  from  the  tenant:  ^^That  Agreement  for 
"  I  consent  that  you  should  continue  in  possession  of       P'^n**^*®' 

my  goods  and  chattels  in  your  house  (or  upon  the  pre- 
^'  mises)  for  such  a  time  longer,  you  having  agreed  not 
to  sell  them  for  that  time,  and  that  I  will  pay  the  ex- 
penses of  keeping  possession.^  This  memorandum 
prevents  the  landlord  from  being  deemed  a  trespasser, 
which,  after  the  expiration  of  five  days,  he  otherwise 
would  be,  and  might  have  an  action  of  trespass  brought 
against  him  for  staying  longer  upon  the  premises. 

If  there  be  no  allowance  of,  or  agreement  for,  further  How  to  sMreh 
time,  search  at  the  expiration  of  the  five  days  at  the  ^Vproceed  to 
sheriff's  office  to  see  if  the  goods  have  been  r^levied ;  **™®* 
if  not,  and  the  rent  and  charges  still   remain  unpaid, 
send  for  a  oonstable,-f  and  two  sworn  appraisers,  who 
having  viewed  the  goods,  the  former  must  administer  to 
the  latter  the  following  oath : 

'^  You,  and  each  of  you,  shall  well  and  truly  appraise  Appraisers* 
^^  the  goods  and  chattels  mentioned  in  this  inventory,  ^ 
^^  (holding  it  in  his  hand,)  according  to  the  best  of  your 
**  judgment.     So  help  you  Grod.*" 

Then  indorse  on  the  inventory  the  following  memo- 
randum : 


*^  Memorandum ;  that  on  the  day  of         in  the  Memorandum 

thereof. 

FT.  &  M.  I.e.  5,  s.  2,  authorises  the  sale  ofgpoods  distrained  for  rent, after 
five  da3rs  from  the  making  of  the  distress. 

*  Wallace  r.  King  and  another,  1  H.  Bl.  13. 

t  It  should  be  a  constable  of  the  hnndred,  parish  or  place,  where  such 
distress  was  taken,  and  not  one  of  the  district.  Wallace  v.  King,  1  H. 
Blac.  14. 

Sn2 
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"  year  of  our  Lord  A.  B.  of,  &c.  and  C.  D.  of,  &c. 

"  two  sworn  appraisers,  were  sworn  upon  the  Holy 
"  Evangeliats,  by  me  J.  K.  of,  &c.  constable,  well  and 
"  truly  to  appraise  the  goods  and  chattels  mentioned  in 
"  this  inventory,  according  to  the  best  of  their  judgment, 
*'  As  witness  my  hand.  3 

"  Present  at  the  time  "  J.  K.  Constable.^ 

"  of  swearing  tho  said 

"  A.  B.  and  C.  D.  as  ^ 

"  above,    and    witness 
"  thereto, 
"  L.  M. 

"  o.  pr 


4 


Aflcr  the  apprwaers  have  valued  the  goods,  contini» 
the  indorsement  on  the  inventory  as  follows  : 

Appniiement.  "  We,  the  above-named  A.  B.  and  C.  D.  being  swoni 
"  upon  the  Holy  Evangeliata,  by  J.  K.  the  constable 
"  al>ov(^-nanied,  well  and  truly  to  appraise  the  goods  and 
"  chattels  mentioned  in  this  inventory,  according  to  the 
"  best  of  our  judgment ;  and,  having  viewed  the  aaid 
"  goods  and  chattels,  do  appraise  the  samo  at  the  sum  of 
"  pounds.      As  witness  our    hands   the 

"  day  of  in  the  year  of  our  Lord 

>  awom  Appraiscrs- 


,d  When  the  goods  are  thus  valued,  it  is  usual  for  the 
appraisers  to  buy  them  at  their  own  valuation,  and  a  re- 
ceipt at  the  bottom  of  the  inventory,  witnessed  by  ibe 
constable,  is  usually  held  a  discharge.  But  if  the  dis- 
tress be  of  considerable  value,  it  is  much  more  adviialilu 
to  have  a  proper  bargain  and  sale  between  the  landlord, 
the  constable,  the  appraiser,  and  the  purchaser. 

The  goods  being  disposed  of,  deduct  the  rent  in  arrear, 
and  all  reasonable  charges  attending  the  distress,  and  re- 
turn the  overplus  (if  any)  to  the  tenant. 


Distress,  haw  made.  ^^'^ 

If  the  produce  be  not  suffidait  to  cover  the  demand, 
you  may  distrain  again. 


Form  of  a  Tenant's  Consent  to  the  Landlord's  con- 
tinuing in  Possession  upon  the  Premises,  when 
he  requires  further  Time  for  Payment. 

I  E.  T.  do  hereby  consent  that  A.  B.  my  landlord,  who 
on   the  day   of  distrained  my  goods  and 

chattels  for  rent  due  to  him,  shall  continue  in  possession 
thereof  on  the  premises  for  the  space  of  seven  days  from 
the  date  hereof,  the  said  A.  B.  undertaking  to  delay  the 
sale  of  the  said  goods  and  chattels  for  that  time,  in  order 
to  enable  me  to  discharge  the  said  rent. 
Witness  my  hand,  this  day  of  18 — 

E.  T. 


.Notice  to  the  Sheriff  when  in  Possession  on  an 

Execution. 

If  the  sheriff  be  in  possession  of  the  tenant^s  goods  on 
an  execution,  the  landlord  need  not  make  a  distress,  but 
should  forthwith  serve  him  with  the  following  notice : 

TojV.O.  % 

and    >  £sqrs.Sheriffsof Middlesex  [aathecasemaybe]. 

£.  JP.3 

Take  notice,  that. the  sum  of  for  one  yearns  [as 

the  case  is]  rent  due  at  last  is  now  due  from  E.  N^ 

the  person  to  whom  the  goods  belong  of  which  you  are 
now  in  possession,  by  virtue  of  his  Majesty's  writ  of 
returnable  [state  the  writ  and  return,] 

As  witness  my  hand,  this  day  of  18 — . 

Note.  The  man  in  possession  of  the  goods,  &c.  is  to  be 
paid  Stf.  6d.  per  diem,  if  the  tenant  keep  him :  and  Ss.  6d 
if  he  keep  himself. 
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ACCEPTANCE, 

of  tenant  by  landlord,  evidence  of,  183. 

of  rent,  when  waiver  of  forfeiture,  213. 

of  rent,  when  waiver  of  notice  to  quit,  244,  5. 
ACCORD  AND  SATISFACTION, 

plea  of,  in  action  of  covenant  for  rent,  519,  20. 
ACTION  ON  THE  CASE, 

when  it  lies  for  taking  excessive  distress,  820. 
ADMINISTRATORS.    See  Executors. 

of  leases  by,  116. 

notice  to  quit  given  by  or  to,  232. 
ADVOWSON, 

definition  of,  146. 

may  be  the  subject  of  a  demise,  146. 

AGENT, 

of  leases  by,  131,  &c. 
AGREEMENT.     See  Covenant 

for  leases,  and  remedies  thereon,  23,  &c. 

to  grant  a  lease  contains  no  implied  agreement  for  warranty  of  land, 
&c.  24. 

remedy  in  equity,  25,  &c. 

when  equity  will  compel  specific  performance  of,  and 
when  not,  25 — 37. 
remedies  at  law,  37., 
covenant,  37. 
assumpsit,  37—43. 
stamps  required  to,  43. 

to  assign  a  lease  good  against  an  executor,  25. 
to  grant  lease  for  7  or  14  years,  gives  option  to  lessee  alone,  180. 
ALIEN, 

lease  cannot  be  granted  to,  138,  9. 
may  take  by  purchase,  139. 
ALTERATION 

in  deed,  efl*ect  of,  15. 


APPURTENANCES, 

what  will  paaa  under  thoe  woida,  143, 4. 
APPUETENANT, 

explanation  of  the  tenn,  339,  40. 
ASSESSED  TAXES.    See  TWm. 

liabilities  to  and  exemptioiu  from,  280,  &c. 
collector  of,  may  digbun  gooda  of  tbiid  person  foi 
ASSIGNEE.     See  Aitignment,  Bankruptcy. 

liability  of,  in  covenant,  687. 
ASSIGNMENT, 

of  covenants  against,  391. 
such  covenants  are  l^al,  392. 
lessor  not  entitled  to  soch  covenant,  without  ez] 
what  shall  be  good  as  an  underlease  and  notaaax 
if  leasee  alien  without  Ucence  equj^  will  Dot  Tel 
without  licence,  covenant  against  when  di^Miue 
ssBignment  by  assignee  of  bankrupt  no  breach,  i 
what  shall  not  be  deemed  a  breach  ot  covenant  a 
proviso  againrt,  is  broken  by  underiease  as  wdl  i 
covenant  against,  not  broken  by  taking  in  lodge 
by  operation  of  law,  no  bresch  of  general  coveni 
entry  on  breach  of  covenant  against,  irtteo  not  i 

definition  of,  4  Id,  417. 

who  may  make,  416. 

covenant  restraining,  will  not  pievrait  underietti 

a  power  coupled  with  an  interest  may  be  awign 

but  a  bare  power  is  not  asngnable,  U. 

by  what  wonls  made,  416. 

no  consideration  need  be  exnresMd.  id. 
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ASSIGNMENT, 

the  assignee  is  only  liable  in  respect  of  possession,  421. 

but  under  an  absolute  assignment,  he  is  liable  before  possession,  id. 

a  mortgagee  is  liable  though  not  in  possession,  421. 

to  what  extent  an  assignee  is  liable  in  covenant,  421,  &c. 

lessee  continues  always  liable,  421, 2. 

assignee  of  part,  not  liable  to  rent  of  whole,  423. 

assignee  bound  by  covenants  that  run  ¥rith  land,  though  not  named,  id. 

assignee  may  get  rid  of  his  liability  by  assigning  over,  423, 4. 

if  assignee  assign  over  he  is  not  liable  to  action  of  covenant  though 

his  assignor  have  not  taken  possession,  424,  5. 
assignee  not  liable  on  collateral  covenant,  426. 
covenant  not  to  assign,  not  binding  on  assignee,  428. 
assignee  cannot  have  action  for  breach,  before  his  own  time,  430. 
assignee  of  term  may  take  advantage  of  covenant  that  runs  with 

land  against  assignee  of  reversion,  id. 
at  common  law,  grantee  or  assignee  of  reversion  could  not  take  advan- 
tage of  condition  of  re-entry,  id. 
provisions  of  stat.  32  Hen.  8.  c.  34.  430,  &c. 
this  Stat,  extends  only  to  leases  made  for  life  or  years,  430. 
assignee  of  part  of  estate  of  reversion,  may  take  advantage  of  con- 
dition, 431. 
the  grantee  shall  not  take  advantage  of  condition  before  notice  to 

lessee,  id. 
the  grantee  or  assignee  may  take  advantage  of  what  conditions,  id. 
lessor's  assignee  may  maintain  covenant  against  lessee  after  lessee  had 

assigned,  and  he  had  accepted  rent  from  assignee,  432. 
the  surrenderee  of  a  copyhold  reversion  is  within  the  statute,  432. 
Of  cLSiignmeiUs  by  way  of  mortgage,  see  Mortgage. 
ASSUMPSIT, 

when  it  lies,  for  breach  of  agreement,  37,  &c. 
form  of  declaring  in,  40,  &c. 
evidence  of  damage  in,  42. 

Action  of  by  landlord  for  breach  of  agreement,  690,  &c. 
when  maintainable,  690. 

on  agreement  to  leave  farm  as  tenant  found  it,  id. 
on  agreement  to  keep  premises  in  repair,  id. 
on  agreement  to  occupy  farm  in  good  and  husbandlike  man- 
ner, 691. 
when  it  lies  by  tenant  against  landlord,  822,  &c. 
ATTESTATION, 

necessary  to  validity  of  deed,  14. 
ATTORNEY, 

of  leases  pursuant  to  power  of,  131,  &c. 

ought  to  be  made  in  name  of  principal,  131. 
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ATTORNMENT 

Tvndfreil  dmost  utinet^ciuiary  by  4  Atm.  c. 
AUCTIONEER, 

nhen  liable  li>  puj  rviit  uf  premiaps  nn  which  hv  wns  mnplujol.  In 
sell  the  ;;ocKb,  476,  7. 
AVOWRIES 

ID  replevin.     See  Replevi*.  . 

BAIUFF  OF  MANOR,  I 

ufleasesby,  134.  S. 
BANKRUPT, 

lesaar  may  insert  clause  lo  determine  lease  oil  baukruptcy  of  tesaee,2t  I . 
goods  of,  not  liable  to  be  distrtuncd  for  more  than  one  year's  rent,  443. 
money  paid  to  landlord  who  was  about  to  diatrein,  not  recovenbk 

by  assignees,  id. 
landlord  has  no  lien  afwr  goods  of,  ore  removed  firom  premise?,  id. 
if  landlord  proie  his  debt  for  rent,  and  swear  he  has  no  security,  ha 

wiuves  liii  right  to  diKtrain,  444. 
aa8igne«B  not  entitled  to  benefit  of  covenant  for  renewal  of  lease,  id. 
covenant  in  &  lease  that  it  shall  be  void,  on  conuniBsioa  iasoing,  b 

good,  id. 
commissioners  cannot  assign  such  lense,  id. 
but  they  may  assign  a  lease  though  it  contain  a  covenant  that  lessee 

shall  not  assign,  444, 6. 
assignees  of  a  bankrupt,  are  not  liable  for  rent,  unless  they  take  peo' 

session,  44d. 
in  what  eases  they  shall  be  liable,  445, 6. 
when  discharged  from  pa_\-mi'nt  of  rent  and  performance  of  covenants 

in  lease,  446,  &:c. 
what  shall  be  deemed  an  acceptance  by  the  assignees  under  6  Geo.  4. 

c.  16.  448, 
surety  of,  where  not  discharged,  id, 

ussignee  of,  when  bound  by  covenants  as  to  husbandrj-.  &c.  44!). 
BANKRUPTCY, 

of  chani/es  by,  443,  &C.      See  Bankrupt. 
B.^NKRUPTCY, 

when  it  supersedes  agreement,  not  to  assign  without  licence,  ^d,  <>. 
proviso  for  re-entry  in  case  tenant  commit  act  of,  399. 
landlord's  right  to  distrain  in  case  of,  476. 

sohcitors  of  as^gnees  of  bankrupt  when  personally  liable  for  tvm,i<£ 
BARGES, 

lying  between  high  and  low  water,  when  not  distraiuable  for  rent  of 
wharf,  471. 
BOND, 

for  peilijnnancc  of  coveiiaiils,  debt  on.      Sci;  Debl. 
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BOND, 

for  perfoxmance  of  covenants, 

in  what  case  forfeited,  373, 4. 

surety  when  not  discharged,  374. 

when  not  discharged  by  insolvent  act,  id. 

in  writ  of  enquiry  on  execution  of,  lease  need  not  be  proved,  id. 
BOTE.    See  Estovers, 
BOUNDARIES, 

tenant  obliged  to  preserve,  144. 
BREWER, 

agreement  between  and  publican  to  take  beer  frcnn  fonner  when  it 
cannot  be  enforced,  371,  2. 
BROKER, 

charges  of,  on  making  distress,  if  irregular,  when  tenant  may  recover 
back,  493,  4. 
BUDjDING, 

covenant,  to  surrender  land  for  purpose  of,  390, 91. 
BUILDING  ACT.     See  Party  Walls. 
BUTCHER, 

covenant  against  exercising  trade  of,  when  broken,  389. 
CANCELLING, 

of  deed,  not  a  surrender  of  lease,  210, 11. 

of  lease,  not  a  surrender  within  the  statute  of  frauds,  196. 
CARRIER, 

goods  in  possession  of  common  carrier  not  distrainable  for  rent,  471.' 
CATTLE.     See  Damage  Feasant. 
CATTLE, 

feeding  in  common  appendant,  &c.  may  be  distrained  for  lent,  472. 

of  stranger,  when  distrainable,  and  when  not,  472,  &c. 
CESTUIQUE  VIE, 

beyond  sea,  &c.  when  accounted  dead,  164,  &c. 
CHIMNEY  PIECES, 

though  marble,  may  be  removed  by  tenant,  321. 
CHURCH.    SeePw. 

liability  of  party  to  repair,  871. 
CLAY  PIT, 

rateable  to  relief  of  poor,  303. 
COAL  MINES, 

rateable  to  relief  of  poor,  302. 
COHEIRS, 

one  of,  may  distrain  for  rent  due  to  him  and  his  companions..  466. 
COMMENCEMENT, 

of  lease  for  years,  168,  &c. 

with  regard  to  date  of  lease,  169. 

if  made,  to  begin  from  an  impossible  date,  169. 

may  be  at  one  day  in  point  of  computation,  and  at  another  in  point 
of  interest,  170. 


adverse  possession  ot  lor  more  tlun  twen^  yean 
tight  to  waste  land  sdjoinmg  the  road,  ISO. 
encTOttduneut  on,  1 30,  Stc 
COMPOSITION, 

for  tithes,  notice  to  detenmne,  334. 
CONDITION, 

what  is  such,  12.  360. 

termination  of  lease  by  condidon  indorsed,  211. 

how  created,  360. 

must  be  interpreted  according  to  intention  of  pa 

distinction  between  precedent  and  subseqaeot  ooi 

diderence  between  a  proriso  and  a  condition,  361 

conditions  and  covenants  differ  much,  361. 

a  proviso  with  no  penalty  annexed  is  a  condition 

if  a  penalty  be  annexed  it  is  a  cormant,  id, 

a  proviso  is  binding  upon  both  parties,  but  a  cov 

covenantor  only,  362. 
to  re-enltr  on  non-paynunt  of  nnl,  404,  &«. 
such  a  condition  good,  404. 
when  not  saved,  id. 
on  non-payment  of  rent,  lessor  not  lesse 

lermining  lease,  id, 
when  legal  demand  mnst  be  made,  id, 
who  has  right  of  re-entiy,  id, 
demand  of  rent,  on  land,  sti£Scient,  405. 
when  lessee  may  enter  without  demand, ' 
if  no  sufficient  distress,    eveiy  part  ol 

searched,  406. 
the  land  is  the  debtor  and  the  place  of  d 
acceptance  of  rent  waives  right  of  re-en' 

408. 
a  distress  offimis  continuance  of  lease,  41 
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CONSERVATORY, 

when  not  removeable  by  tenant,  330. 
CONSOLIDATION  RULE, 

in  ejectment.     See  Ejectment, 
CORRODIES, 

definition  of,  156, 7. 

may  be  demised,  157. 
COPARCENERS, 

of  leases  by,  126. 
COPYHOLD, 

not  within  the  provisions  of  the  statute  32  Hen.  8.  c.  28,  p.  66. 
COPYHOLDERS, 

of  leases  by,  121,  &c. 

right  of  to  estovers,  338,  &c. 

when  he  may  maintain  ejectment,  560, 61. 
CORPORATION, 

ejectment  by.     See  Ejectment, 
CORPORATIONS, 

of  leases  by,  91. 

notice  to  quit,  by  steward  of,  when  sufficient,  242. 

lands  of,  when  rateable,  to  poor,  298. 

when  they  may  distrain  for  rent,  465. 

aggregate,  may  maintain  action  for  use  and  occupation,  522, 3. 
CORPOREAL  HEREDITAMENTS, 

the  subject  matter  of  leases,  140,  &c. 

of  what  they  consist,  142. 
COSTS, 

in  ejectment     See  Ejectment* 
COURT, 

bringing  money  into,  in  action  of  debt  for  rent,  508. 
COVENANT, 

what  is  such,  12. 

what  shall  be  implied  under  usual  and  reasonable,  312. 

definition  of,  37. 

action  of  when  it  lies,  37. 

damages  recoverable  in,  id, 

to  pay  taxes,  construction  of,  276,  7. 

to  repair  generally,  does  not  bind  lessee  to  do  repairs  to  party  walls 
required  by  building  act,  291. 

is  either  in  law  or  deed  implied  or  expressed,  353. 

an  implied  covenant,  what,  id, 

implied  covenant  for  quiet  enjoyment,  353,  4. 

when  lessor  cannot  recover  on  eviction  by  paramount  title, 

353,  4. 
it  implies  that  the  lease  shall  be  valid,  354. 
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(«VENANT. 

implied  eomnant  to  cvltivatf  Ifu  land,  364,  O. 

Vo  use  land  in  huabandlike  manner,  354.  ^fc^B^ 

to  keep  fences  in  repttir,  iJ. 
implied  covenant  to  keep  messu^,  &c.  in  repair,  355,  6. 

B  yearly  tenant  ia  bound  only  lo  tenantable  and  oot  lo  Uetini 

repairs,  355, 
strict  tenant  at  will  is  not  bound  to   repair  like  tenant  In 
years,  id. 
implied  covenant  for  payment  of  rent,  356,  7. 

unless  lease  granted  in  consideration  of  a  fine,  356. 
implied  covenants  are  inherent  or  appertain  to  tlie  land,  356 
implied  rovenanis  is  constructed  within  limits  of  espreasiot],  id 
distinction  between  implied  and  express  covenants,  357. 
express  covenants  to  be  taken  more  strictly,  id. 
lo  repair,  ^c. 

when  bound  to  repair  fixtures  erected  daring  tenancy.  J^. 
what  shall  be  waiver  of  forfeitare  inclined  bv  breach  of,  id 

381. 
breaking  of  door-way  and  keeping  it  open  amounts  to  bread 

of  covenant  to  repair,  381. 
Court  of  Equity  cannot  decree  perfonnance  of.  382. 

will  not  relieve  against  damuges  lor  hnuA 
of,  OS  excessive,  id. 
right  of  re-entry  when  not  waived,  382,  3. 
affidavit  to  hold  to  bail  for  breach  of,  wfaen  not  sniGciait 


when  action  may  bt  commenced  for  breach  of,  383. 

under  tenant  when  liable  for  expense  of  repairs,  384. 

landlord  when  not  liable  for  money  paid  by  tenant  in  rebuilJ 
ing  party  wall,  384,  5. 

runs  with  the  land,  385. 

in  case  of  accidental  fire.     See  Fire. 
to  reside  on  the  premises.     See  Re*idencr.. 
not  to  permit  particular  tradei  lo  be  carried  on,  388,  &c. 

assignment  to  a  achoolmoater  when  a  breach,  3?S. 

against  trade  of  butcher,  broken   by  selling  raw  meal  U 
retail,  though  no  beasLi  slaughtered,  389. 

against  hiisine.»is  which  might  be  offensive,  &c.  not  broker  b» 
opening  a  public  house,  390, 
lo  re-deliver  goods,  &c. 

in  what  cases  necessary,  390. 
to  turrender  land /or  the  purpote  of  building,  390,  I . 

when  landlord  can  enforre,  id. 
»ol  lo  fixKlgn,  391,  &c.      See  Amffnmenl. 
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COVENANT, 

to  ifuwre,  400.    See  Iiuurance., 
amstruction  o/*,  401,  &c. 

in  case  of  agreement  for  lease  with  proper  covenants,  402. 

covenant  for  perpetual  renewal,  403. 

covenant  to  make  a  certain  quantity  of  malt  annually,  not 

a  usual  covenant,  id. 
how  affected  by  an  act  of  parliament,  412,  13. 
covenants  in  general,  and  covenants  secured  by  a  penalty, 

difference  between,  413. 
equity  when  it  will  relieve  against  penalty  on  compensation, 

id.  414. 
damages  on  breach  of,  414,  15. 
express  covenant,  what,  357. 
parties  to  it,  id. 

no  particular  technical  words  requisite  to  form  it,  id. 
covenants  are  either  real  or  personal,  358. 
covenants  real  run  with  the  land  and  bind  accordingly,  id. 
covenants  personal,  regard  some  individual  whom  it  benefits 

or  charges,  id. 
assignee  when  bound  by,  id. 
covenant  to  supply  premises  with  water,  runs  with  the  land, 

359. 
so  a  covenant  to  iqsure  against  fire,  id. 
of  the  construction  of,  id.  360. 
common  and  usual  covenants,  what  shall  be,  363,  4. 
for  quiet  enjoyment,  364. 

implies  that  lease  is  valid,  id. 

to  what  kind  of  disturbance  it  extends,  id.  365,  6. 

when  confined  to  acts  of  covenantor  alone,  365,  6. 

what  amounts  to  an  interruption,  366,  &c. 

does  not  extend  to  oblige  lessor  to  rebuild,  if  house  be  burnt 

down,  366. 
for  payment  of  rent,  369,  &c. 

tenant  how  far  liable  to  pay  rent  when  bankrupt,  369. 
bound  to  pay  rent,  though  premises  are  burnt  down,  id. 
so,  if  he  covenant  to  pay  rent  and  repair,  with  express  excep- 
tion of  casualties  by  fire,  id. 
tenant  is  liable  on  covenant  to  pay  rent,  though  deprived  of 

use  of  premises,  id. 
if  forfeiture  incurred  solely  by  non  payment  of  rent,  court  of 

equity  will  relieve,  370. 
for  payment  of  rent, 

of  forehand  rents  or  fines,  370,  371. 
considei-ed  as  improved  rent,  id. 
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COVENANT, 

form  of  declaration  against  asstignee,  513,  14. 

declaration,  when  it  should  arer  performance  by  plaintifi,  515. 

venue  in,  id, 

statement  of  breach  ia»  515,  16. 
pleas  in 

performance  when  it  cannot  be  pleaded,  516,  17. 

set  off  when  pleadable,  517. 

non  est  factum,  plea  of,  517,  18. 

nil  hubuit  in  tenemeniis,  518. 

entry  and  eviction  is  a  good  plea,  519. 

release  of  all  covenants  is  pleadable,  id, 

accord  and  satisfiau;tion  when  a  good  plea,  519,  20. 

tender  and  refusal  may  be  pleaded,  520. 

riens  in  arriere,  plea  of,  id. 

infancy,  when  a  good  plea,  id, 

non  tenure,  riens  in  arriere,  and  infancy  may  be  pleaded 
together,  521. 

bankruptcy  of  lessee  when  pleadable,  id. 

proceedings  when  stayed  in,  id, 

verdict  and  judgment  in,  521,  2. 
of  the  action  of,  for  breach  of  covenants  and  agreements,  otiter  than 
for  rent,  668,  &c. 

leaving  glass  of  windows  cracked,  held  breach  of  covenant  to 
repair,  670. 

so  not  repairing  pavement,  id. 

so  carrying  away  a  shelf,  id, 

a  covenant  to  repair  after  3  months'  notice,  and  to  leave  pre- 
mises in  repair  at  end  of  time,  are  distinct  clauses,  id, 

when  action  may  be  maintained  on  covenant  to  repair,  670,  &c. 

action  lies  by  lessor  against  assignee  of  lessee's  assignee,  for 
breach  of  covenant  that  runs  with  land,  673. 

the  tenant  is  not  estopped  by  description  of  lands  in  lease,  674, 5. 

action  of,  where  covenant  is  joint  and  several,  676,  See, 

pleas  in  action,  for  not  repairing,  &c.  675,  6. 

covenants,  whether  precedent  or  subsequent,  678,  Sec, 

variance  in  setting  out  covenants,  681,  2. 

extent  to  which  lessee  or  assignee  is  liable  in  covenant,  687. 

bringing  money  into  court,  in  action  of,  688,  9. 

when  it  lies,  by  tenant  against  landlord,  822,  Sec, 
CULTIVATION, 

covenants  respecting.     See  Covenant. 
CULTIVATION 

of  (arm,  assignee  of  bankrupt  or  insolvent  to  comply  with  covenants 
respecting,  449. 

So 
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DAMAGE  FEASANT, 

avowry  for.     See  R^plecin. 
DAMAGE  FEASANT, 

of  tenonta'  remedies  fur,  830,  &c. 

when  cattle  are  distrainable,  831^ 

taldiig  of  cattle,  ivlicn  unlawful,  831.  • 

of  rescous  of  cattle,  832, 3. 
DAMAGES 

in  action  of  delil  for  rent,  507,  8. 
DATE 

of  lease.     See  Cowmencamenl. 
DEAN  AND  CHAPTER, 

when  agreement  for  a  lease  from  shall  bind  them,  26. 
DEATH.     Sec  Devite. 

alteration  made  by  death  of  landlord  or  tenant,  aflects  deris««9,  e»- 
cutora,  and  administmtors,  460. 

an  interest  from  year  to  year  is  ttansmissible  to  re^ireaentatives,  451. 
DEBT, 

action  of,  lies  for  rent,  where  demise  is  by  deed,  494. 

the  action  is  fomided  on  a  contract  express  or  implied,  id. 

it  lies,  though  party  entered  before  hia  title  began,  id. 

for  rent  lies  by  tenant  for  another's  life,  495. 

executor,  &c.  of  lessee  for  yeais,  will  not  be  liable  to  action  of,  id. 

sasignee  of  lessor  who  assigns  his  rent  only,  may  iniiin'-"io  debt  6g 
the  rent,  496. 

if  lessor  giaut  away  his  rcrersion,  he  cannot  have  an  aclion  of 
debt,  49ti. 

in  HUeh  case  the  grantee  is  entitled  to  debt  for  rent,  iii. 

but  the  grantee  cannot  have  debt  if  lessee  have  assigned  over,  id. 

if  leasee  assign  part  only  of  land  demised,  he  is  liable  for  the  irluilc 

a  devisee  may  mainlain  debt  for  his  slaare  of  rent,  id. 

if  lessee  for  yeara,  re-demise  hia  whole  term  to  lessor,  with  a  reserra- 
tion  of  rent,  it  operates  as  a.  surrender  of  original  lease,  and  he  can- 
not m^ntain  debt  for  rent,  496,  497. 

otherwise,  if  he  assign  hia  whole  teim  to  a  stranger,  497. 

assignee  of  a  rent  may  mtuntain  debt  for  arrears,  id. 

does  not  lie  on  expired  lease,  497. 

or  when  by  guirender  and  a  new  lease  it  is  gone,  id. 

husband  is  habJe  for  rent  accrued  during  his  wife's  life-time,  on  I«m 
granted  to  her  dum  sola,  and  expired,  I'rf. 

so  if  lease  become  void  on  non-payment,  debt  may  be  brought  lor 
arrears  of  rent,  id. 

OS  l(t  the  declaratitm  in,  497,  &c. 

plaintiff  need,  not  set  forth  any  entry  or  occupation,  497,  S. 
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DEBT, 

if  rent  reserved  quarterly,  &c.  each  gale  is  a  distinct  debt,  498. 

declaration  should  state  when  rent  was  due,  id» 

if  plaintiff  declare  for  part  of  the  gale  of  rent,  he  must  show 

how  remainder  satisfied,  id. 
of  the  declaration  against  lessee's  devisee,  id. 
if  plaintiff  imdertake  to  recite  a  lease,  misrecital  of,  when 

fatal,  id. 
plaintiff  must  show  by  what  authority  lease  was  made,  in 

what  case,  498. 
venue  in,  49,  9,  600,  501. 

of  declaring  against  executor  or  administrator,  499. 
if  arrears  were  incurred  in  life  time  of  testator,  id. 
if  they  were  incurred  aflerwards,  id. 

in  debt  by  assignee  of  reversion  against  lessee  for  rent,  de- 
claration must  set  forth  all  mesne  assignments,  id. 
in  action  by  lessor  against  assignee,  plaintiff  need  not  set  out 

mesne  assignments,  500. 
he  need  only  set  forth  original  demise  to  lessee,  id. 
proof  of  possession  and  occupation  sufiicient  to  charge  defend- 
ant, id. 
as  to  variance  between  declaration  and  evidence,  500. 
as  to  the  pleas  in  action  of,  for  rent,  501,  &c. 
nil  debet,  501. 

what  may  be  given  in  evidence  under,  501,  2. 
nil  habuit  in  tenementis,  502. 

when  it  cannot  be  pleaded,  id. 
evidence  under  it,  id. 
defendant  may  plead  levied  by  distress,  503. 
when  payment  of  taxes  may  be  pleaded,  id. 
when  payment  for  necessary  repairs  may  be  pleaded,  id. 
non  est  factum,  may  be  pleaded,  id. 

evidence  under,  503,  4. 
riens  in  arriere  is  a  good  plea,  504. 
defendant  may  plead  payment  at  or  after  the  day,  id. 
tender  may  also  be  pleaded,  504. 
money  must  be  brought  into  Court  on,  id. 
entry  and  eviction  is  a  good  plea,  505. 

evidence  on,  id.  506. 
infancy  may  be  pleaded,  506. 
a  set  off  may  also  be  pleaded,  id. 

requisites  of,  id. 
release  is  a  good  plea,  507. 
damages  in,  507, 8, 
money  may  be  brought  into  Court,  508. 

3o2 
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DEBT, 


^ 


»  bond  for  pirfotvuuKt  of  eo»enant$,  fiOS,  t 
bivach,  bow  aligned,  508. 
effoct  of  denmrrcr  to,  id. 
DEED.     Set  t*<M*. 

luiLH'  by,  conhmts  of,  tJ. 

wbeu  Court  wiU  not  rniiipcl  Uefendant  to  produce,  for  iiupectum  C 
plaindff.  509. 
DEED  TOLL.    See  Form*. 

definition  of,  9. 
DEIJVERY, 

neceasory  to  vulidily  of  deed,  13. 

nscerUtins  time,  if  date  be  Gibe  or  impositble,  13. 

of  notice  to  quit,  243,  &c. 
DESIAND 

uf  Rent.— See  Tit.  Rent. 
DEMISE 

for  term  cenaiii,  docs  not  require  notice  to  quit,  228. 
DENIZEN 

may  gnuit  or  aeiejil  a  lease,  UO. 
DE  PROPRIETATE  PROBANDA, 

writ  of.     S(«  Replevin. 
DE  RETORNO  HABENDO, 

writ  of.     See  Replevin. 
DETAINER.     See  Forcible  Entry. 
DETERMINATTON 

of  ltas<-,  til  «l.ose  ojition,  IBO,  &<:. 
DEVISE. 

devisee  of  lands,  to  what  be  is  entitled,  451. 

proviso  for  delenninatiou    of  lease  by   executors,   &c.   extends  t 

devisee  i.s  un  assignee  in  law,  and  is  liable  to  what  covenants,  4.5 1 ,  S 

BO  be  may  niaiutain  covenant,  in  what  cases,  453. 

dev-isec  in  some  situation  as  an  ordinary  as.'^ignec,  id. 
DEVISEE.     Sec  Devise. 

wben  be  may  distrain  for  rent,  464. 
DIGNITIES 

cacuotbe  granted  for  years,  156. 
DISTRESS.     See  Form». 

landlord's  remedy  for  rent  by,  460,  &c. 

definition  of,  460. 

liei/or  what.  A61,  Sic. 

landlord  cimnoi  distrain  for  double  rent  upoD  a  weekly  teiuni, 
wbo  balds  orei  after  notice  to  quit,  461. 
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DISTRESS, 

lessor  cannot  distrain  unless  an  actual  demise  at  fixed  rent, 

462. 
by  wham  it  may  he  made,  463,  &c. 

if  lessee  assign  his  term,  he  cannot  distrain  without  express 

power  reserved,  464. 
a  devisee  may  distrain,  in  what  case,  id. 
receiver  appointed  by  Court  of  Chancery  may  distrain,  465. 
corporation,  when  they  may  distrain,  id,  466. 
one  joint  tenant  may  distrain  alone,  466. 
one  tenant  in  common  may  distrain  for  his  share,  466. 
what  things  are  distrainable,  467,  &c. 

all  chattels  personal,  except  particularly  protected,  468. 
when  growing  com  sold  under  a  fieri  facias  is  distrainable, 

469. 
tools  and  utensils  of  man's  trade,  when  not  distrainable,  id, 
all  things  upon  premises  liable  to  distress,  470. 
goods  in  possession  of  common  carrier  are  protected  from,  471. 
wearing  apparel,  when  not  distrainable,  472. 
goods  of  guest  at  inn  not  distrainable,  473, 4. 
whatever  is  part  of  freehold,  cannot  be  distrained,  474,  5. 
goods  in  custody  of  law,  not  distrainable,  475,  6. 
animals  yi;rie  nature  cannot  be  distrained,  477. 
when  wrong  distress  made,  and  money  paid  to  redeem  goods  t 

trover  may  be  maintained  for  them,  id, 
when,  where,  and  how  made,  478,  &c. 

cannot  be  made  in  the  night,  478. 

must  be  for  rent  in  arrear,  id, 

must  not  be  after  tender  of  pa3rment,  479. 

right  of,  not  taken  away  by  agreement  to  take  interest  on  rent 

in  arrear,  id. 
a  tender  of  rent  at  proper  time  and  place  will  save  distress,  479. 
may  be  made  for  rent  accrued  after  expiration  of  notice  to 

quit,  id. 
may  be  made  after  determination  of  lease,  479,  80. 
if  there  are  separate  demises,  there  ought  to  be  separate  dis- 

tresses9  481. 
landlord's  remedy  if  goods  firaudulently  removed  from  pre- 
mises, 481,  2. 
distress  may  be  taken  in  house  if  outer  door  open,  483. 
outer  door  or  window  must  not  be  broken  open,  id. 
distress  ought  not  to  be  excessive,  id. 
when  a  second  distress  may  be  taken,  483,  4. 
criminal  prosecution  will  not  lie  for  excessive  distress,  484. 
nor  an  action  of  trespass,  id. 


DISTRESS. 

remedy  for,  when  excessive,  b  by  special  aciion  on  KM.  of 

Marlbridgt,  484. 
tunEinl's  remedy  whert-  distress  and  sale  ia  made,  and  no  noil 

due,  485. 
luidlonl,  when  liable  for  necessary  expencee  of.  id. 
how  to  be  iUF(/,  4dd,  &C. 

notice  uf,  to  be  given  to  owner,  485. 

not  to  be  driven  out  of  county,  485,  6. 

in  Bcljon  for  driving  distress  out  of  haiidred  into  anotha 

county,  vemte  may  lie  laid  in  either,  486. 
wLen  trespasst  will  lie  agwnst  ponnd  keeper,  486. 
I>cast3  oiight  to  be  put  in  n  public  pound,  486,  7. 
houseliold  goods,  &c.  mu»t  be  put  in  pound  etnrert,  4@7. 
distrainer  cannot  me  thing  dLstruincd,  id. 
where  paity  may  make  arescous,  id.  488. 
of  pound,  breach,  and  rescous,  488. 
definition  of,  id. 
remedy  for,  id. 

doniages  and  coats  revoverahle  in  aciion  for.  rr/. 
of  dUpotitioHof,  488,  &c. 

distress  when  it  may  be  sold,  488, 9. 

notice  of  taking  dii'lress  may  be  by  parol,  489. 

requisites  of  notice  for  sale  of,  489. 

party  disttriining  must  not  be  sworn  one  of  appraisers,  U. 

laudlord  most  remove  goods  at  end  of  five  davs,  id, 

a  reasOTiabli.'  lime  lifter  (■x]ii]'ation  nf  fi\e  davs  allowed  for  Ml- 

praising  and  selling  distress,  490. 
no  order  required  (o  be  obsen-ed  on  sale  of,  id. 
appraisers  before  ivbom  to  be  sworn,  id. 
irrc^larity  in  distress,  docs  not  render  distrainer  a  trcsjia-iser 

abinUio,  490,91. 
when  (rarer  will  not  lie  for  goods  distrained,  491. 
tenant's  remedy  for  distress  made,  when  no  rent  due,  492. 
r.rpencfs  on  mnking,  492,  &c. 

when  money  paid  to  broker  by  tenant  may  be   reeoveiml 

back,  493,4.  '      ■ 

trespass  for  irregular  distress,  when  it  lies,  819,  &c. 
action  on  the  cast  for  taking  distress,  when  excessive.  820,&c. 
tenant's  remedies    for  distress   for   rent,  where   unfounded, 

&c.  808,  &c. 
trespass  or  case,  809. 

for  other  supposed  right  to  ilistriMn,  81 1. 
trespass  when  main  lain  able,  8J  I,  &c. 
Irover  for  when  in-egular,  816,  &e. 


INDEX.  935 

DISTRESS, 

for  poor's  rate.     See  Poor'i  Rate. 
DOUBLE  RENT, 

action  for.     See  Use  and  Occupation.  . 
when  landlord  cannot  distrain  for,  229. 

DOUBLE  VALUE, 

action  for.     See  Use  and  Occupation. 
DOWER, 

widow    holds,    discharged    from    all    incumbrances   of   husband, 
442. 

a  rent  may  be  assigned  in  lieu  of,  id. 
DURATION 

of  lease  for  years,  177,  &c . 

for  a  year,  and  from  year  to  year,  179. 
EASEMENT, 

not  rateable  to  relief  of  poor,  303. 
ECCLESIASTICAL  PERSONS, 

of  leases  by,  95, 

regulations  respecting  grant  of,  97,  &c. 

EFFLUXION  OF  TIME, 

termination  of  lease  by,  182,  3. 

EJECTMENT, 

provision  of  11  Geo.  2.  c.  19,  s.  12,  respecting  concealment  by 

tenant  of  declaration  in,  527. 
to  what  ejectments  this  statute  extends,  id. 
what  rent  landlord  entitled  to  receive,  id. 
when  it  lies,  and  proceedings  therein  at  common  law,  546,  &c. 
history  of  the  action,  547,8. 

ancient  practice,  548,  9. 
modem  practice,  549,  50. 
who  may  have  this  action,  551,  &c. 
for  what  this  action  will  lie,  561,  &c. 
of  action  of,  when  tenant  is  in  possession,  568,  &c. 
declaration  in,  569,  &c. 
form  of,  570,  &c. 
demise  in,  570,  1. 
amendment  of,  574, 5, 6. 
of  the  notice  to  appear,  &c.  576,  &c. 

to  whom  directed,  577. 
of  the  service  of,  578,  &c. 
affidavit  of,  service  of,  586,  &c. 
motion  for  judgment  against  casual  ejector,  590,  &c. 
rule  for  judgment,  592,  &c. 
of  the  appearance,  595,  &c. 


of  the  evidence  in,  613. 

on  detennintition  of  demise,  613,  &c. 
on  a  forfeiture,  616,  kc. 
witneaaes  in  action  of,  620,  Sic. 
of  the  verdict  in,  623,  4. 
of  the  damages  in,  624. 
new  trials  in,  id. 
of  the  judgment  in,  624,  &c. 
of  the  coata  in,  626,  &c, 
of  the  execution  in,  628,  &c. 
of  the  writ  of  error,  635,  &c. 
action  of,  where  posaesaion  ia  vacant,  639,  40. 
by  coiporatiou,  641. 
proceedings  by,  in  inferior  court,  641,2. 
of  the  action  Ibi  mttnt  profiU.     See  Mtnu  Ptqfi 
of  a  second  action  of  ejectment,  651,  2. 
of  the  action  of,  upon  the  atat.  4  Geo.  3.  c.  28,  a. 
of  the  remedy  for  landlord  hy,  under  Mat.  1 1  G 

premises  are  vacant,  660,  &c. 
of  the  action  of,  under  atat.  1  Geo.  4.  c  87,  662,  J 
EMBLEMENTS, 

signification  of  the  word,  346. 
the  doctrine  of  emblementa,  extendi  to  what  thing 
bops,  being  in  nature  of,  go  to  huaband  or  ezecDlor  o 
but  it  is  otherwise  of  things  not  planted  annnaPy, ' 

profit  of  the  earth,  m^ 
who  are  entitled  to,  and  who  are  not,  id. 
executor  of  tenant  in  fee,  &c,  who  die  after  sowing 

ance,  shall  have  emblements,  347. 
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EMBLEMENTS, 

difierence  respecting  emblements  as  applied  to  tenants  for  life,  and 
tenant  for  years,  349. 

in  case  of  lessee's  entry  before  sowing,  the  lessee  at  wiQ  shall  not 
have  the  costs  of  ploughing  and  manuring,  350. 

ingress,  egress,  and  regress  accompany  a  right  to,  351. 

are  distinct  from  the  real  estate  in  the  land,  in  what  respects,  id. 

in  what  respect  they  are  considered  as  personal  property,  id. 

may  be  distrained  for  rent  arrear,  id, 
ENCROACHMENT, 

on  common,  150,  &c. 
ENTRY  AND  RE-ENTRY.     See  Cmdition.  . 

notice  to  quit,  when  it  has  reference  to  time  of,  235. 

and  eviction,  plea  of,  in  action  of  debt  for  rent,  505, 6. 
EQUITY, 

remedies  in,  in  case  of  waste,  709,  &c. 
ERASURE, 

in  deed,  effect  of,  15. 
ERROR, 

in  ejectment     See  Ejectment, 
ESTATE, 

contractor  for  purchase  of,  to  which  title  proves  defective  when  not 
entitled  to  satisfaction,  39. 
ESTOPPEL, 

definition  of,  217,  &c. 

ought  to  be  mutual,  219. 

how  long  it  continues,  id, 

assignee  of  lease  is  estopped  by  deed  which  estops  his  assignor, 
219,20. 

not  in  general  to  be  favoured,  222. 
ESTOVERS, 

may  be  the  subject  of  a  demise,  148. 

tenant  from  year  to  year  entitled  to,  228. 

common  of  estovers,  what,  338. 

bote,  what,  338. 

estovers  and  bote,  synonymous  terms,  338. 

are  incident  to  the  estate  of  every  tenant,  except  tenant  at  will,  338. 

must  be  reasonable  or  it  will  be  waste,  id. 

cannot  be  appendant  to  land  except  by  prescription,  339. 

if  one  having  common  of  estovers  use  them  to  an  improper  purpose, 
trespass  lies,  341. 

the  tenant  shall  not  take  wood  to  make  new  fences,  &c.  341. 

but  he  may  cut  down  dead  wood,  341. 

so  he  may  fell  seasonable  wood,  id. 
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ESTOVERS. 

wood  is  daoined  timber  according  to  ctutom  of  country,  341. 

a  termor  may  cut  underwood,  in  what  cases,  342. 

cupyholdcTS  may  cut  off  the  under-boughs,  id. 

but  not  the  to|>-boughs,  id. 

to  cut  green  timber,  and  exchange  it  for  old  for  Kpajts,  is  not  widuB 

right  of  estovers,  id. 
A  turmor  may  cut  timber  for  repiur  of  hoiiac,  id. 
but  he  cannot  cut  cither  oak  or  ash  for  fire-wood,  id. 
if  uiie  cut  wood  to  bum  when  he  has  sufficient  it  is  wsste,  id. 
tt  copyholder  not  of  inheritance  has,  what  property  in  trees  semcd 

from  the  freehold,  343. 
A  custom  that  every  copyholder  may  fell  trees  U  his  plcasuiv,  raid,  jA 
a  copyholder  may  cut  timber  for  repoin,  id. 
windfalls  are  the  properly  of  the  lord,  335. 

the  lord  may  in  any  case  cut  down  timber,  leaving  sufficirait,  343. 
if  the  lord  plant  trees  on  a  common,  the  common  has  no  right  tt 

abate  lliero,  345,  6, 
but  if  iliey  destroy  the  common  they  are  a  nuisance  which  the  c«b- 
moner  may  abate,  346. 
ESTREPEMENT, 

writ  of.    See  WtuU. 
EXECUTION, 

goods  taken  in,  cannot  he  distrained  Torrent,  475,  6. 
construction  of  the  staL  8  Ann,  c.  14,  726.  ' 

no  goods  or  chattels  on  the  premises  shall  be  taken  in  execaiioD. 
unless   the  parly  pay  to  l\iii  landlord  a  j-ear's    rent,   or  as  much 
thereof  as  is  due,  726. 
the  landlord's  rent  must  he  paid  without  any  deduction,  727. 
the  crown  not  bound  by  ihe  staL  id. 
landlunl  rcijuirfd  in  action  against  slieriff,  only  to  prove  occupation  by 

tenant,  id. 
landlord  entitled  to  recover  fore-hand  rent,  727,  8. 
claim  can  only  be  for  rent  due  at  time  of  taking  goods,  728. 
sheriff  liable  to  special  action  if  he  remore  goods,  without  satisfving 

landlord,  id. 
by  whom  it  may  be  brought,  id. 
when  action  is  maintainable,  728,  9. 

landlord  may  apply  to  court  out  of  which  execution  issued,  730. 
when  necessary  to  give  notice  to  sheriff  of  rent  being  due,  730. 
what  is  held  to  be  a  removal  of  the  goods,  id. 
form  of  declaration  in  action  against  sheriff,  731. 
on  levying  execution   on   tenant  of  faim,  &c.  sheriff  not  to  sell,  &c. 

conu-ary  to  covenants  in  lease,  731,2. 
lliis  provision  does  not  bind  the  crown,  732>  3. 
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EXECUTORS, 

of  leases  by,  116. 

notice  to  quit  given  by  or  to,  232. 

have  the  same  interest  as  the  decea^  had,  452. 

are  entitled  to  evidences  concerning  testator's  title,  454. 

entitled  to  fines  due  in  lord's  time,  452. 

of  tenant  in  fee,  &c.  may  bring  debt  for  arrearages  of  rant,  id, 

benefit  of  a  covenant,  goes  to  covenantee's  executors,  in  what  cas9, 

453. 
how  fiir  chargeable  for  debt  of  testator,  455,  &c. 
how  far  personally  liable  to  payment  of  rent,  &c.  457. 
cannot  charge  another  for  personal  wrong  done  to  testator,  id, 
how  far  affected  by  covenants  made  by  or  in  favour  of  their  testators, 

457,  8. 
when  chargeable  as  such,  or  as  assignee,  459. 
agreement  to  assign  a  lease  is  good  against,  id, 
covenant  lies  by  lessor  against  administrator,  of  assignee,  of  lessee,  id, 
covenant  binds  executors  of  deceased  lessee,  where  the  covenant  by 

two  lessees  is  joint  and  several,  id, 
action  will  not  lie  against,  upon  an  implied  covenant,  460.- 
of  distress  by,  466,  7. 

EVIDENCE. 

in  ejectment. — See  Ejectment, 

EVICTION.— See  Entry, 

EXPENCES, 

on  making  distress.-^See  Distress. 

EXPIRATION 

of  term,  when  tenant  holds  over,  after,  he  holds  upon  former  terms, 
229. 

FACTOR, 

goods  of  principal,  in  hands  of,  not  distrainable  for  rent,  471. 

FARMER 

not  rateable  to  poor,  for  stock  on  farm,  295. 

FEE  FARM  RENT, 

definition  of,  158. 

FEE  SIMPLE, 

estate  in,  definition  of,  47,  8. 

FEE  TAIL, 

estate  in,  definition,  48. 
FEME  COVERT, 

cannot  be  sued  as  lessee,  138. 

husband  of,  hable  for  use  and  occupation,  138. 
FENCES, 

duty  of  occupier  to  repaii*,  707. 


by  kcradent^  Ore,  303. 
Gorenaut  to  insure  against,  wlipn  it  nms  with  the  U 
when  accidental,  pemm  in  vhoae  hooae  it  comme 

able,  386. 
exception  against,  (dlen  introduced  into  leases,  386. 
but  notwithstanding  exception,  tmaat  is  liable  U 

covenant  to  pay  rent,  387. 
&nn  house  burnt  by  accident,  landlord  not  bound  I 
FISH  POND. 

injunction  will  go  to  lestnin  defendant&ont  i^juriiij 
FIXTURES,    • 

what  are  such,  317,  &c.  321. 

mnoval  of,  must  be  within  term,  318,  19. 

what  may  be  Temoved  by  tenant,  3S1,  &c 

r^;ht  of  removal  between  letumt  for  life,  &c.  and  re 

h«r  and  executor,  323,  323,  &c. 

buildings  erected  by  tenant  in  agiicultnic  lor  tue  ol 

be  removed,  325. 
pike  of,  cannot  be  recovered  under  count  fat  goc 

Uveied,  331. 
FORCIBLE  ENTRY  AND  DETAINER, 
an  offence  at  common  law,  654. 
definition  of,  ti^ 
what  constitutes  it,  655,  6. 
by  whom  oHence  may  be  committed,  SS6. 
forcible  detainer,  what,  id. 
how  punishable  by  action  at  law,  607. 
how  punishable  at  sessiaDs,  857,  8. 
how  punishable  by  one  justice,  858,  9. 

ill^rf  niiirhf  In  Tnab<>  mvwil  nrtha  (nnw   MM 
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FORCIBLE  ENTRY  AND  DETAINER. 

of  restoring  party  disseised  to  possession,  860,  61 . 

justice  after  forcible  entry  and  detainer   proved,  may  remove  the 

force,  862. 

justice  may  restore  party  excluded,  863. 

offender,  how  punishable  on  a  certiorari,  id. 

how  punishable  as  a  riot,  864. 

FOREHAND  RENTS.— See  Covenant 

FORFEITURE. 

termination  of  lease  by,  211,  &c. 

law  will  always  lean  against,  213. 

equity  will  relieve  against,  213. 

acceptance  of  rent,  when  a  waiver  of,  213. 

when  waived  by  acceptance  of  rent,  213. 

how  waived,  213,  &c. 

FORMALITIES. 

requisite  to  a  lease,  12,  &c. 

FORMS  OF 

agreement  fcnr  lease  of  house  and  field,  877. 

for  a  farming  lease,  878. 

for  lodgings,  881. 

for  a  furnished  lodging,  882. 

of  lease  of  house  and  lands  in  the  country,  882. 

a  building  lease,  891. 

underlease  of  a  house  in  town,  896. 

indorsement  for  continuing  a  lease  for  a  longer  term,  902. 

assignment  of  lease  by  indenture  indorsed,  904. 

receipt  for  consideration  money,  907. 

surrender  of  lease  by  deed  poll  indorsed,  908. 

notice  to  quit  by  landlord  to  yearly  tenant,  909. 

the  like  by  an  agent  for  the  landlord,  910. 

the  like  by  the  landlord,  where  the  commencement  of  the  tenancy  is 

uncertain,  910. 
notice  to  quit  lodgings,  911. 

either  to  quit  or  pay  double  rent,  id. 

to  quit,  by  tenant,  id. 

to  quit  lodgings,  by  tenant,  912. 

to  tenant  to  repair,  id. 

to  tenant  to  pay  rent,  id. 
warrant  to  distrain,  913. 
how  to  make  distress,  id. 
FRAUDULENT  REMOVAL 

of  goods  to  prevent  distress,  landlord's  remedy  for,  481,  &c. 
of  goods  to  prevent  distress,  landlord's  remedy,  under  11  (3eo.  2. 
c.  19.  p.  733,  &c. 
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FRAUDULENT  REMOVAL, 

within  what  time  they  may  be  seized,  733. 

unless  bonAJid*  sold,  id. 

penalty  on  persons  aiding  tenant  in,  733,  4. 

if  goods  act  worlli  more  than  dO{.  landlord  may  Apply  to  two  j  uatife!, 

&c.  734,  6. 
puwer  of  justices  to  proceed  on  complaint,  id. 

does  not  prevent  landlord  hma  mainiaiiiing  action,  though  gwdi 
worth  less  than  50(.  id. 
'    party  thinking  liimself  aggrieved  may  appeal  to  sessions,  73d. 
apiKillaiit  to  enter  into  recogruzaocfi,  id. 
landlord's  remedy  if  goods  so  removed,  are  put,  &c,  in  any  bouse,  to 

prevent  seizure,  735,  6. 
not  necessary  on  the  statute  to  show  in  proof  of  coDcealmeat,  (hat  the 

goods,  &c,  were  withdrawn  from  sight,  736. 
what  justices  may  act,  id. 
in  order  to  justify  landlord  in  seizing,  removal  must  have  taken  place 

afler  rent  became  due,  id. 
to  what  cases  the  statute  applies,  736,  7. 
the  statute  does  not  apply  to  the  goods  of  a  stranf^,  738. 
FREEHOLD, 

whatever  is  part  of,  is  exempt  from  distress,  474,  5. 
FRUIT  TREES. 

if  tenant  cut  down  or  destroy,  when  growing  in  garden,  it  ia  mitf, 

333,4.  2_  '"    ~ 

FUTURE  INTERESTS,  ■***  ma^^^m- 

when  barred  or  destroyed,  222,  Su:. 
GARDEN  GROUND, 

what  shall  be  waste  in,  708. 
GLEANING. 

the  right  to  glean  is  merely  notionaL  and  does   not  lec^Jlv  exist, 

3S1,2. 
a  right  to  glean,  however,  may  exist  by  particular  custom,  352. 
stealing  com  severed  from  freehold,  ia  felonv.  id 
GOODS 

in  custody  of  the  law  are  not  distrainable,  475   6 
GOODS  AND  CHATTELS 

may  he  let  for  years,  141. 
GRAVEL, 

digging  for,  where  it  shall  be  waste,  336. 
GUARDIAN  IN  SOCAGE, 
,   may  make  leases,  114. 
GUARDIANS 

of  leases  by,  114. 
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HABENDUM, 

in  a  lease,  nature  of,  10. 
HEREDITAMENT, 

definition  of  the  word,  141. 

corporeal  heriditaments,  of  what  they  consist,  142. 
HOLDING, 

from  n^at  term  to  be  computed,  230,  31. 
HONOURS 

cannot  be  granted  for  years,  156. 
HOUSES, 

when  rateable  to  relief  of  poor,  300. 
HUSBAND.     See  Dower. 

marriage  is  a  gift  in  law  of  the  wife's  chattels  real,  437. 

may  generally  dispose  of  a  trust  term,  437, 8. 

estate  by  curtesy  is  subject  to  wife's  charges,  438. 

husband  and  wife  must  join  in  what  cases,  id,  ^\. 

if  baron  and  feme  be  demised  of  land  otfeme,  they  must  join  in 
action,  441. 

marriage  does  not  determine  wife's  lease  at  will,  440. 

IDIOT 

may  be  a  lessee,  135. 

INCOMING  TENANT, 

remedy  of  outgoing  tenant  against,  827. 

INCORPOREAL  HEREDITAMENTS, 

definition  of,  145,  &c. 
may  be  subject  matter  of  leases,  145. 
INDENTURE, 

definition  of,  9. 

INFANCY, 

plea  of,  in  action  of  debt  for  rent,  506. 

covenant  for  rent,  520. 

for  use  and  occupation,  528. 
INFANT, 

of  leases  by,  1 13. 

leases  may  be  granted  to,  135. 

may  be  lessee,  137, 8. 

liable  for  use  and  occupation,  138. 

when  he  may  maintain  ejectment,  558. 

INN, 

cattle  and  goods  of  stranger  at,  not  distndnable  for  rent,  473, 4. 

INSOLVENCY, 

relation  of  landlord  and  tenant  how  affected  thereby,  449, 50. 
of  tenant  when  a  discharge  from  covenants  in  lease,  450. 

INSURANCE 

against  fire,  covenant  for>  runs  with  land,  359. 


IRON  MINES 

not  nte^le  to  nlief  of  poor,  302. 
JOINT  TENANTS, 

odeawsby,  126. 

notice  to  quit  by,  243. 

reseTT&don  of  rent  to,  264, 5. 

mode  of  proceeding,  if  houM  belonging  to,  im  out  o 

may  distrain  alone,  466. 
JOINT  TRUSTEES, 

notice  to  quit  by,  242. 
KINGSTON  UPON  HULL, 

registry  of  deeds,  &c.  in  town  of,  19. 
LANB  TAX.     See  Taxti. 
LEAD  MINES 

not  rateable  to  relief  of  pocff,  301 . 
LEASE.     See  Fbmu. 

definition  of,  1. 

paitiea  to,  1. 

of  requisites  to,  and  how  it  may  be  made,  1 . 

by  what  words  made,  2. 

bow  made,  9. 

by  deed  poll,  9. 
indenture,  9. 

puts  of,  9. 

formalities  requisite,  13. 

how  it  may  be  avoided,  14,  10. 

by  writing  without  deed,  16. 

by  parol  demise,  16. 

of  registering  leases,  18 — ^33. 

of  agreements  for,  and  the  remedies  therein,  23—41 
bill  in  equity,  26. 
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LEASE, 

of  parties  to,  and  by  whom  lease  may  be  made,  47. 
by  tenants  in  fee-simple,  47,  8. 
tenants  in  tail,  48. 

power  of,  to  lease  by  the  common  law,  48. 

by  the  enabling  statute,  6 1 . 
by  tenant  in  tail  after  possibihty  of  issue  extinct,  57. 
by  tenant  for  life,  absolute  or  contingent,  id. 
by  tenants  pout  autte  vie,  60. 
by  tenant  by  the  curtesy,  61* 
in  dower,  60. 
in  jointure,  60. 
under  powers,  61. 

with  respect  to  the  lessor,  6^. 

lessee,  63. 

subject  on  which  power  is  to  operate,  63. 
quality  and  quantity  of   interest  to  be 

granted,  67. 
rent,  75. 

form  of  the  lease,  88. 
by  tenant  for  years,  89. 

tenant  from  year  to  year,  or  for  a  less  term,  90,  9 1 . 
by  corporations,  91. 
by  ecclesiastical  persons,  95. 
trustees  of  charities,  104. 

manied  women,  and  husbands  seised  in  right  of  them,  107. 
infants,  113. 
guardians,  114. 
executors,  116, 
administrators,  116. 
mortgagors  and  mortgagees,  116,  &c. 

tenants  by  elegit,  statute-merchant,  and  statute-staple,  &c.  121. 
copyholders,  wherein  of  license,  121,  &c. 

joint  tenants,  coparcenors,  and  tenants  in  common,  wherein  of  par- 
tition, 126,  &c. 
pursuant  to  authority,  wherein  of  leases  by  attomies,  agents,  &c. 

131,  &c. 
to  whom  they  may  be  made,  135,  8cc. 
of  the  subject  matter  of,  140,  &c. 

of  corporeal  hereditaments,  140,  &;c. 
incorporeal  hereditaments,  145,  &c. 

far  what  terms  made. 

of  terms  for  life,  and  how  created,  160,  &c. 

of  terms  for  years,  absolutely,  or  oh  condition,  &c.  167,  &Ci 

commencement  of  lease  for  years,  168,  &c. 

3  I' 
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LEASE, 


(luratioii  of  leue  for  years,  177,  &c. 

teimiiiation  of  le«se  for  yean,  182,  &c. 

termintttion  of  lease  tor  yean,  183,  tte. 

renewd  of,  199,  &c. 

in  reversion,  314. 

of  atlornmeut,  316,  17. 

estoppel,  317,  &e. 

future  interests,  being  barred,  233,  Bk. 

terms  in  trust,  324,  &c. 
by  way  of  mortgage,  225,  6. 
distress  maybe  made  for  rent,  after  determination 


liabili^  of,  in  covenant,  ( 


doty  of,  in  granting  leases  under  powers,  62,  3. 
LETTER 

vill  take  parol  agreement  out  of  Statute  of  Frauds,  39,  &i 
LICENCE 

to  inbabit  amoontB  to  a  lease,  3. 

from  a  lord  to  tbe  copyjiolder,  to  grant  leases,  &c.  131 ,  &i 
LITE. 

lermt  for,  and  how  created. 

definition  of  estate  for  life,  160. 

estate  for  life,  how  long  itendures,  160,  61. 

livery  of  frutn 

in  deed  or  in  Ian-,  161. 

tenant  for  a  cettui  que  vie,  bevond  sea,  &c.  wben  account 
164.  &c. 
UGHTS, 

trespass  on  tbe  case,  wben  it  will  lie  for  obstructioi)  of,  84! 

no  defence  to  action  for  darkening,  that  they  are  not  conf 
provisions  of  building  act,  292. 
UME  WORKS. 

rateable  to  rcUef  of  poor,  303. 
UME  KILNS, 

whether  removable  ?     Qmere,  330. 
LODGINGS, 

verbal  agreement  lo  take,  when  it  may  be  abandoned,  38, 

of  the  notice  to  (jiiit,  250,  51. 

puniiilunent  of  stealing  chattels  or  fixtures  left  wiili,  251,2 
LUNATIC 

may  be  a  lessee,   135. 

"■omniiirtf  of,  may  maintain  ejoctment,  55W. 
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MARRIAGE, 

of  changes  happening  hy,  437,  &c. ;  and  see  Husband, 

MARRIED  WOMEN, 

of  leases  hy,  and  hushands  seised  in  right  of  them,  107  &c. 

of  leases  hy  hushand  and  wife,  pursuant  to  statute  32  H.  8.  e.  28, 

110. 
leases  may  he  granted  to,  135. 

MEMORIAL 

of  registry  of  lands,  requisites  of,  18,  &c. 

MERGER, 

definition  of,  183. 
termination  of  lease  hy,  id, 

MESNE  PROFITS, 

of  the  action  for,  642,  &c. 
results  from  action  of  ejectment,  643. 
defendant  may  he  held  to  hail  in,  id, 
hy  whom  to  he  hrought,  id, 
when  security  for  costs  required,  643,  4. 
tenant  in  common  may  maintain,  644. 
cannot  he  maintained  against  executors,  &c.  644,  5. 
venue  is  local,  645. 

what  declaration  should  contain,  645,  6. 
pleas  in  action  for,  646. 
money  cannot  he  paid  into  Court  in,  646. 
evidence  in,  646,  &c. 
damages  in  action  for,  649. 
costs  in,  id, 

writ  of  error  in,  649,  50. 

mode  of  proceedings  for  recovery  of,  under  1  G,  4.  c,  87.   ».  2. 
650,51. 
MESSUAGE, 

what  may  pass  under  demise  of ,  142 

MIDDLESEX, 

registry  of  deeds,  &c.  in,  19. 
MILLSTONE, 

not  distrainahle  for  rent,  475. 
MINE, 

when  Lord  of  Manor  will  he  restrained  from  opening,  336. 

MORTGAGE 

of  leases  hy  way  of,  225,  6. 
of  assignments  hy  way  of,  432,  &c. 
considered  merely  as  security  for  money,  432. 
assignee  hy   way  of,    liahle   on   covenant  for  payment  of   rent, 
432,  3. 

3p2 


MORTGAGOR, 

when  he  hare  injunction  to  stay  waste,  against  tnoitj 

of  leases  by,  116,  &c. 
NEW  TRIAL 

in  ejectment. — See  Ejectrntni. 
NIGHT, 

ilistreas,  cannot  be  made  in,  47!*. 
NIL  DEBET, 

plea  of,  in  action  of  debt  for  rent,  501,  &c. 
NIL  IIABUTT  IN  TENEMENTIS, 

plea  of,  in  action  of  debt  for  rent,  503. 

covenant  for  rent,  518. 
NOMINE  PCEN^, 

what  is  such,  371. 

being  incident  to  the  rent,  it  descends  to  the  heir,  id 

acceptance  of  rent  ia  a  waiver  of  the  penalty,  id. 

it  is  no  nomine  pan^  unless  it  refer  to  rent,  id. 

it  must  be  demanded  in  what  case,  373. 

such  demand  at  what  time  to  be  made,  373. 
NGN  EST  FACTUM. 

plea  of,  in  action  of  debt  for  rent,  503,  &c. 
covenant  for  rent,  517. 
NOTICE  TO  APPEAR, 

in  ElJecUuenL — See  Ejectment, 
NOTICE  TO  QUIT.— See  Lodpngt. 

when  not  necessary,  228. 

disdoction  between  six  months  and  half  a  jvafa  not 

must  be  six  months  on  either  side,  except  by  spenal 

on  tenancy  commencing  in  middle  of  a  quarter,  231. 

when  tenancy  mav  be  determined  bv  a  nnaiter'a  noti 
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NOTICE  TO  QUIT.— See  Lodgings. 

uo  distinction  between  houses  and  lands,  233. 

on  composition  for  tithes,  234. 

has  reference  to  the  letting,  234. 

if  house  taken  by  the  month,  a  month's  notice  sufficient,  234. 

when  it  must  be  given  with  reference  to  time  of  entry,  235,  6. 

evidence  as  to  commencement  of  tenancy,  236  &c. 

when  landlord  is  igfiorant  of  commencement  of  tenancy,  238. 

when  it  does  not  recognize  subsisting  tenancy.  238. 

should  be  clear  and  ceilain  in  its  terms,  239. 

at  Lady-day  or  Michaelmas-day  generally,  means  new  Lady-day, 

&c.  240. 
on  29th  Sept.  to  quit  on  25th  March,  is  a  good  half  year's  notice, 

240. 
if  premises  taken  for  "12  months  certain,  and  six  months  notice  to 

quit  afterwards,"  24  L 
by  parol,  sufficient  under  parol  demise,  242. 
by  whom  to  be  given,  242,  &c. 
to  whom  directed,  243. 
how  served,  243,  4. 

when  waived  by  acceptance  of  rent,  &c.  244,  &c. 
when  not  necessary,  246,  &c. 
distress  may  be  made  for  rent  accrued  after  expiration  of,  479. 

NUISANCE. 

trespass  on  the  case  will  lie  for  nuisance  to  injury  of  lessor's  rever- 
sion, 714,  15. 
this  action  will  lie  for  a  nuisance  to  the  habitation  of  another,  715. 

when  it  lies  for  obstructing  plaintiff's  lights,  715,  &c. 
what  is  sufficient  title  in  action  for  obstruction  of  lights,  716,  17. 
of  the  action  for  obstructing  or  diverting  water  to  mill.  719,  &c. 
who  may  have  the  action,  720. 
against  whom  it  hes,  id. 
what  shall  be  considered  such,  719,  &c. 
of  the  declaration, 

venue  in,  722. 

plaintifT  must  shew  title  to  things  to  which  nuisance  was  done 
id. 

immediate  cause  of  injury  must  be  stated,  id. 
pleas  in  action  for,  724,  5. 
verdict  in,  725. 

OCCUPIER 

of  premises  prima  facie  liable  to  pay  taxes,  275. 

OFFICE 

may  be  subject  of  demise,  155. 
cannot  be  demised  by  \wxo\,  156. 


050  IMDSX. 

OUTGOING  TENANT, 

mncdy  of.  agninsl  incoming  itiiuit,  827,  &c. 
OUTLAWRY. 

goods  uf  teiiivnt  in  case  of,  liable  b>  year's  rent,  47S. 

PAROL 

notice  lo  quil,  when  sufficient,  242, 
PAROL  AGREEMENT 

when  equity  will  enforce  perfoimancc  of,  26,  &c. 
PAROL  DEMISE 

pronaion  of  sutulc  of  fmiitla  respecting  lens??  \>y,  16,  17. 
PARTITION, 

definition  of,  129. 

method  of  making,  129,  &ir. 
PARTY  WALLS. 

lessor  of  house  at  rack  rent,  when  to  contribute  to  expenses  of,  287. 

lessee  liuble  in  what  cose,  287,  8. 

ihf.  owner  of  improved  rents  liable,  287,  8. 

in  cose  of  a  building  lease,  the  lessee  is  not  liable  under  what  cir- 
cumstances, 389. 

what  exiienses  tenant  cannot  recover  from  landlord,  290. 

the  3  months'  notice  required  by  14  G.  3.  c.  78.  s.  38,  when  ne- 
cessary, 290. 

before  action  brought,  accounts  prescribed  by  14  G.  3.  c.  78,  s.  41, 
must  he  delivered,  290,  91. 

when  not  common  property,  291. 

common  uae  of,  evidence  that  wiQ  belongs  to  owners  of  adjcnning 
lands  in  equal  moieties,  291. 

under  covenant  lo  repair  generally,  tenant  not  required  to  repair 
party  wall,  291. 

building  act  has  not  destroyed  right  to  lateral  windows,  292. 

if  building  erected  contrary  to  building  act,  when  not  rendered  Ieg»l, 
292. 

owner  of  adjoining  house  when    liable  to  expense    of  partv  wall, 
without  reference  to  building  act,  292. 

defence  in  action  for  negligence  of  agent  in  pulling  down,  292. 

defendant  when  entitled  to  li'cble  costs  under  14  G.  3.  c.  78.  s.  100, 
292. 
PAYMENT 

ol  rent.— See  tit.  Real. 
PAYMENT, 

plea  of,  in  action  of  debt  fur  rent,  504. 
PENSIONS, 

definition  of,  156.  7. 

may  be  demised,  157. 
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PERMISSIVE  WASTE.— See  Wa^te. 
PEW, 

an  individual  may  have  a  right  to  a  pew  in  a  church  in  respect  of  his 
house,  872. 

so  a  person  may  prescribe  for  a  pew,  873. 

extra-parochial  persons  when  they  cannot  establish  claim  to  seats  in 
body  of  parish  church,  id, 

a  seat  in  a  church  may  be  annexed  to  a  house,  873. 

evidence  in  support  of  such  right,  873, 4. 

sixty  years'  possession  alone,  is  an  insufficient  title  in  action  on  the 
case  for  disturbance  in  enjoyment  of,  874. 

trespass  will  not  he  for  entering  into,  id, 

when  action  at  law  will  not  He,  id, 
PLANT&— See  Trees, 
POOR'S  RATE, 

payable  by  occupier,  276. 

of  the  statute  43  Eliz.  p.  293,  &c. 

overseers  by  whom  appointed,  293. 

power  of  to  distrain  for,  294. 

a  farmer  is  not  rateable  for  his  stock,  295. 

must  be  charged  on  occupier,  295. 

inhabitant  ought  to  be  rated  according  to  present  value  of  estate,  296. 

property  not  rateable  unless  some  person  in  beneficial  occiqMition 
of  it,  297,  &c. 

possessions  of  crown  or  of  the  public  not  rateable,  299. 

tolls  directed  to  be  appHed  to  public  purposes  not  rateable,  299. 

owner  of  house  occupying  part,  when  liable  to  be  rated  for  whole,  300. 

houses,  shops,  &c.  when  rateable  to  the  poor,  300. 

iron  mines  not  rateable,  302. 

saleable  underwoods  arc  rateable,  302. 

a  mere  easement  is  not  rateable,  303. 

proprietor  of  tithes  rateable  to,  303, 4. 

ground  rents  rateable  to,  304. 

how  to  be  made  and  raised,  305,  &c. 

if  not  published  in  church  a  nullity,  306. 

superior  court  cannot  enter  into  iuequaUty  of,  306. 

justices  at  sessions  are  proper  judges  of  equaUty  or  inequality  of,  306. 

overseers  to  permit  inhabitants  to  inspect  and  take  copies  of,  306. 

where  to  he  collected,  306,  &c. 

distress  for,  310,  &c. 

goods  of  party  assessed  may  be  distrained  on,  310. 

if  money  not  paid,  goods  may  be  sold,  311. 

distress  when  not  unlawful  for  want  of  form,  &c.  311. 

when  warrant  may  be  made,  312. 

when  warrant  ought  not  to  be  granted,  312. 


1 

1 
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1 

hooaehold  goods,  &c.  diitnaned  ought  (o  be  put  i 
POUND  KEEPER. 

trespass  wAen  it  will  lie  agunst,  486. 
POWERS 

of  leases,  under,  61. 

iritb  respect  to  the  lessor,  62. 
lessee,  6. 

subject  on  which  power  is 
qualityvid  quantity  of  inte 
rent,  75. 

fonn  of  the  lease,  88. 
PftEMISES 

of  a  lease,  what  they  ought  to  contain,  9, 10. 
PRECEDENTS.— See  Fornu. 
PRO  Vigo, 

what  is  such,  ISt 
PUBUCAN, 

agreement  between  and  brewer,  to  take  beer  from 
cannot  be  enforced,  371, 2. 
PUBLIC  POUND, 

beatts  distrained  ought  to  be  pat  in,  486,  7, 
QUIET  ENJOYMENT, 

covenant  for.    See  CovenamU 
,  QUIT  RENTS, 

definition  of,  1S8. 
not  rateable  to  relief  of  poor,  304. 
RACK  RENT, 

definition  of,  158. 
RECEIVER, 

appointed  by  coun  of  chancery,  nodce  to  quit  by,  ti 
may  distrain  for  rent,  465. 
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RE-ENTRY, 

for  forfeiture  for  non-payment  of  rent,  when  equity  will  relieve 
against,  370. 
REGISTRY, 

of  leases,  18,  &c. 
intention  of  register  act,  19. 
effect  of,  20,  &c. 

of  assignment  is  not  registry  of  lease,  21. 
memorial  of  execution  of  deeds,  22. 
oath  of  execution  of,  22. 
clerical  mistakes  do  not  vitiate  enrolment,  23. 
examined  copy  of,  admissible  as  secondary  evidence  of  contents  of 
deed,  23. 
RELEASE, 

plea  of,  in  action  of  debt  for  rent,  507. 
REMOVAL. — See  Fraudulent  Removal. 

of  fixtures,  must  be  within  the  term,  318,  &c. 
RENEWAL, 

of  leases,  199,  &c. 

covenant  for  perpetual,  when  to  be  specifically  executed,  207,  8. 
in  case  of  lessee  becoming  bankrupt,  207. 
tenant,  right  of,  208,  &c. 
assignee  not  entitled  to  covenant  for,  444. 
RENT, 

condition  to  re-enter  on  non-payment  of. — See  Condition. 

covenant  for  payment  of. — See  Covenant, 

recovery  of,  by  distress. — See  Distress. 

when  recoverable  by  action  of  debt. — See  Debt. 

covenant. — See  Covenant. 
reservation  of,  on  granting  leases  imder  powers,  75,  &c . 
may  be  the  subject  of  a  lease,  157. 
different  description  of,  157,  8. 
reservation  of,  257,  &c. 

when  lessor  bound  to  reserve  the  best  rent,  2G 1 . 
must  be  to  lessor  himself,  261,  2. 
by  two  joint-tenants,  264, 5. 
at  what  time  payable,  265,  &c. 

paid  in  advance  is  not  usurious,  265. 
rent  payable  yearly  is  payable  during  tenn,  265, 6. 
if  rent  reserved  quarterly,  &c.  each  apportionment  is  a  dis- 
tinct debt,  267. 
payment  of  rent  when  to  be  computed,    according  to  the 
reddendum  or  the  habendum,  267. 
apportionment  of,  268,  &c. 

regulations  concerning,  268,  &c. 


273,4. 
Hcwf ,  if  he  be  ericted  by  ■  fonner  owner  oS  \ 
ivhen  to  be  made  in  case  of  coparcenors,  id. 
at  ¥)kat  tiwM  damamdabU,  S74, 6. 
OS  to  time  for  pajment,  275. 
RENT  CHARGE, 

definition  of,  187. 
RENT  SECK, 

definition  of,  198. 
RENT  SERVICE, 

definition  of,  157. 
RENTS  OF  ASSIZE, 
definition  of,  158. 
REPAIR.— See  .J»«ibi;mi7.  Covenant. 

covenants  respecting. — See  Coeenant. 
REPLEVIN, 

of  tht  action  of,  7a9,SK. 
nature  of,  739. 

both  plaintiff  and  defendant  are  actors,  id. 
who  ntay  have,  74Q. 

plaintiff  ought  to  have  the  j^iopetty  Id  bina  W 

id. 
when  an  executor  may  have,  id. 
tenants  in  common  should  not  jtnn,  741. 
coparcenors  shonld  join,  741,  2. 
ofointt  whom,  742. 

defendant  in  replevin  rending  abroad  uaUt  j 
costs,  iA 
for  what  it  lUi,  742,  3. 
lh«  several  kind*  of.  743,  4. 
out  of  what  court  tt  iMve*,  744,  &c. 

i.f  Ihr  Khilnff  in  74B 
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REPLEVIN, 

how  to  make,  when  distress  is  for  rent,  748,  9. 
of  the  writs  in,  749,  &c. 
,  original  writ  in,  749, 

of  the  withernam,  id. 

of  writ  of  second  deliverance,  750,  51. 
do  proprietate  probanda,  752. 
de  retomo  hahendo,  753. 

of  return  irreplevisable,  753, 4. 
of  removing  suit  from  county  court,  755,  &c. 
of  the  recordari  facias  loqv^lam,  757, 
of  compelling  party  to  proceed  in,  758. 
of  the  declaration  in,  762,  3. 
of  the  pleas  in,  763, 4. 
of  avowries  in,  765,  &c. 

of  avowry,  &c.  for  cattle  damage  feasant,  781,  &c.. 
of  staying  proceedings  in,  784,  5. 
of  the  verdict,  judgment,  and  costs  in,  in  cases  not  within  the  stat. 

17  Car.  2,  p.  785,  &c. 
of  the  non-pros,  non-suit,  verdict,  and  judgment  under  stat.  17  Car.  2. 

c.  7,  where  the  distress  was  not  for  rent,  790,  &c. 
of  the  execution  in,  795, 6. 

of  the  remedies  when  the  pledges  on  a  replevin  bond  prove  insuffi- 
cient, 797,  &c. 
of  the  action  against  the  sheriff,  797. 

duty  of  sheriff  on  making  replevin,  id. 

what  pledges  sheriff  may  take,  797, 8. 

in  whose  name  action  ought  to  be  brought,  798. 

evidence  in,  798,  9. 

witnesses  in,  799. 

extent  of  sheriff's  liability,  id. 
of  the  remedy  by  scieri  facias  against  the  pledges,  800. 
of  the  remedy  on  the  replevin  bond,  id.  &c. 

when  defendant  cannot  proceed  against  the  pledges,  801. 

replevin  bond,  how  assigned,  801,  2. 

bond,  when  it  may  be  assigned,  803. 

liability  of  sureties  on,  id. 

sureties  when  not  discharged,  804, 5. 

remedy  on  bond  when  executed  by  only  one  surety,  806. 

RESCOUS.— See  Distress. 

definition  of  the  term,  832. 

what  may  be  given  in  evidence  under  the  general  issue,  id. 

RESERVATION, 

of  rent. — Sec  tit.  Rent. 


SALE, 

of  goods  distnined. — See  Dutrtu. 
SCHEDULE, 

to  lease,  amount  of  stamp  duty  on,  47« 
SEAL, 

sealing  essential  Ui  ft  deed,  13, 13. 
SEALING, 

not  necessaij-  to  bring  Bgreementout  of  statute  of 
SEISIN, 

detiveiy  of,  in  deed  or  in  law,  161. 

in  deed,  bow  performed,  161, 2. 
law,  bow  perfonned,  162,  3. 
when  not  requisite,  163,  4. 
wben  presumed,  164. 
SERVICE, 

of  declaration  in  ejectment.     See  Ejectment. 
affidavit  of. — See  tame  Title. 
of  notice  to  quit,  243,  kc. 
SET  OFF, 

wben  tenant  may  set  off  against  demand  for  rent, 

in  repairs,  369. 
plea  of,  in  action  of  debt  for  rent,  fi06. 

covenant  for  rent,  fil7. 
for  use  and  occnpatitm,  020. 
SECOND  DEUVERAN 

writ  of. — See  RepUvvt. 
SEWER'S  RATE, 

when  party  not  liable  to  be  assessed  to,  2S4. 
decree  of  commissioners  when  not  conclusive,  285. 
lessee  whcru  liable  to,  385. 
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SHERIFF.— See  Execution. 

SHOPS, 

when  rateable  to  relief  of  poor,  300. 

SHRUBS.— See  Trees, 
SLATE  WORK, 

rateable  to  relief  of  poor,  302. 

SPECIFIC  PERFORMANCE 

of  agreement  to  make  a  lease,,  where  equity  will  grant,  and  where 
not,  25,  &c. 
SPIRITUAL  PERSONS 
may  be  lessees,  135. 
restrictions  on  taking  leases,  135,  6. 

STAMP 

required  to  leases  and  agreements,  43,  &c. 

inventory,  47. 
necessary  to  parol  lease  for  3  years,  if  reduced  into  writing,  44. 
amount  of,  on  lease,  45. 

agreement,  45,  6. 
inventory,  47. 
STATUTES. 

52  Hen.  c.  1.  p.  820. 

52  Hen.  3.  c.  4.  p.  469,  483,  484,  494,  822. 
52  Hen.  3.  c.  21.  p.  743. 
52  Hen.  3.  c.  23.  p.  694. 
1  Edw.  1.  Stat.  1.  p.  158. 

4  Edw.  1.  c.  6.  p.  558. 
6  Edw.  1  c.  5.  p.  695. 

13  F^w.  1.  c.  1.  p.  48,  698,  746,  751,  795. 
18  Edw.  1.  Stat.  I.  p.  216. 
25  Edw.  3.  c.  17.  p.  749. 
42  Edw.  3.  c.  6.  p.  326. 

5  Rich.  2.  c.  8.  p.  854. 

15  Rich.  2.  c.  2.  p.  859,  860. 

8  Hen.  6.  c.  9.  p.  854,  857,  858,  859,  861,  862. 

9  Edw.  4.  c.  35.  p.  840. 


3  Hen.  7.  c. 

7  Hen.  8.  c. 
21  Hen.  8.  c. 
21  Hen.  8.  c. 
21  Hen.  8.  c. 
27  Hen.  8.  c. 

27  Hen.  8.  c. 

28  Hen.  8.  c. 


10.  p.  789. 

19.  p.  785,  793. 

13.  p.  135. 

15.  p.  225. 

19.  p.  751,  780,  783,  786. 

10.  p.  61,  85,  216. 

11.  p.  621. 
11.  p.  351. 


32  Hen.  8.  c.  2.  p.  780. 


43  Eliz.  c.  2.  p.  293.  298,  308.  309.  315.  316. 
43  Eliz.  c.  6.  p.  628. 
43  EUz.  e.  9.  p.  99. 
43  Eliz.  c.  29.  p.  96. 

I  Jac.  1.  c.  3.  p.  96. 

4  Jai;.  I.e.  3.  p.  627. 

7  J«c.  1.  c.  3.  p.  312. 
21  Jac.  I.  c.  12.  p.  312,313. 
21  Jac.  1.  c.  1.5.  p.  863. 

21  Jac.  1.  c.  16.  p.  628.  551,  552,  628,  740,  815. 
12  Car.  2.  c.  24.  p.  115,  159. 

12  Car.  2.  c.  25.  p.  159. 

12  Car.  2.  c.  33.  p.  159. 

13  and  U  Car.  2.  c.  12.  p.  565. 

15  Car.  2.  c.  17.  p.  623,  676. 

16  and  17  Car.  2.  c.  8.  p.  637,  638,  649,  836. 

17  Car.  2.  c.  7.    p.  438,  752,  760,  786,  787,  790,  793—796.  798, 

801,805. 
17  Car.  2.  c.  28.  p.  613. 
19  Car.  2.  c.  6.  p.  164. 
22  and  23  Car.  2.  c.  9.  p.  628.  843,  844. 

22  and  23  Car.  2.  c.  12.  p.  158. 

29  Car.  2.  c.  3.  p.  13,  15—18,  26—30,  37,  38.  98. 129.  187.  210, 
418,  496,699. 
1  Jac,  2.  c.  17.  p.  613. 
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STATUTES. 

2  Wm.  3.  s.  1.  p.  460. 

2  Will.  3.  c.  5.  p.  468. 

2  W.  ajid  M.  sess.  1.  c.  5.  p.  485, 488,  490,  492,  809,  820. 

2  W.  and  M.  c.  6.  p.  488,  832. 

2  W.  andM.  s.  28.  p.  811. 

4  and  5  W.  and  M.  p.  84. 

4  and  5  W.  and  M.  c.  1.  p.  276. 

4  and  5  W.  and  M.  c.  23.  p.  845. 

4  and  5  W.  and  M.  c.  24.  p.  699. 

8  and  9  Will.  3.  c.  11.  p.  373, 627,  680,  705,  789,  845. 

8  and  9  Will.  3.  c.  31.  p.  130. 

12  Will.  3.  c.  2.  p.  140. 

2  and  3  Ann.  c.  4.  p.  18. 

3  and  4  Ann.  c.  18.  p.  130. 

4  Ann.  c.  16.  p.  216,  645,  762,  763,  788. 

5  Ann.  c.  16.  p.  521. 

6  Ann.  c.  18.  p.  165. 
6  Ann.  c.  31.  p.  386. 

6  Ann.  c.  35.  p.  19. 

7  Ann.  c.  20.  p.  19,  21. 

8  Ann.  c.  14.  p.  443,  480,  714,  725,  726, 729,  731. 

10  Ann.  c.  6.  p.  296,  386. 

2  Geo.  2.  c.  22.  p.  506,  778. 

4  Geo.  2.  c.  28.  p.  84, 159, 209, 251, 406, 409, 414, 46 1,524— 526, 
546,  590,  643,  653,  657—659. 

5  Geo.  2.  c.  19.  p.  316. 

7  Geo.  2.  c.  20.  s.  1.  p.  606. 

8  Geo.  2.  c.  6.  p.  19. 

8  Geo.  2.  c.  25.  p.  506. 

11  Geo.  2.  c.  19.  p.  128,  216,  229,  269,  270,  272,  351,  468,  469, 
472, 481,  487,  490,  491,  523, 526,  527,  598,  600,603,  660,  714, 
733,  747,  748,  769,  770,  771,  781,  794,  795, 797, 798, 799,  801, 
808,  819,  820,  821. 

13  Geo.  2.  c.  17.  p.  155. 

16  Geo.  2.  c.  18.  p.  310. 

17  Geo.  2.  c.  3.  p.  305,  306. 

17  Geo.  2.  c.  38.  p.  309—312,  316. 
24vGeo.  2.  c.  44.  p.  313—315. 
25  Geo.  2.  c.  4.  p.  19. 

27  Geo.  2.  c.  20.  p.  310. 

28  Geo.  2.  c.  2.  p.  276. 
42  Geo.  2.  c.  44.  p.  315. 

5  Geo.  3.  c.  17.  p.  53,  147. 
7  Geo.  3.  c.  37.  p.  278. 


STATUTES. 

1 1  Geo.  3.  c.  22.  p.  300. 
)  1  Geo.  3.  c.  29.  p.  278. 
13  Geo.  3.  c.  78.  p.  742.  784. 

13  Geo.  3.  c.  81.  p.  148. 

14  Geo.  3.  c.  28.  p.  435. 

14  Geo.  3.  c.  66.  p.  298. 

14  Geo.  3.  c.  78.  p.  287— 2£M),  292,359,  384,  385,  6T1. 

17  Geo.  3.  c.  18.  p,  307. 

20  Geo.  3.  c.  17.  p.  293. 

S3  Geo.  3.  c.  58.  p.  43, 187. 

97  Geo.  3.  p.  27a 

28  Geo.  3.  c.  49.  p.  311. 

34  Geo.  3.  c.  96.  p.  278. 

35  Geo.  3.  c.  55.  p.  311. 

39  and  40  Geo.  3.  c.  41.  p.  98,  99, 

40  Geo.  3.  C.41.  s.  I.  p.  96. 

41  Geo.  3.  c.  23.  p.  310,316. 
43  Geo.  3.  c.  84-  p.  99.  135. 
43  Geo.  3.  c.  99.  p.  281. 

43  Geo.  3.  c.  161.  p.  276. 

44  Geo.  3.  c.  9B.  p.  43. 
46  Geo.  3.  c.  43.  p.  828. 
46  Geo.  3.  c.  55.  .p.  276,  37fi. 
46  Geo.  3.  c.  109.  p.  136.  i 

48  Geo.  3.  c.  149.  p.  46.  .  ^    — 

49  Geo.  .-i.  c.  121.  ]).  374,  398,  449. 

50  Geo.  3.  c.  35.  p.  43. 
61  Geo.  3.  c.  124.  p.  759,761. 
63  Geo.  3.  c.  127.  p.  872. 

54  Geo.  3.  C.9I.  p.  298. 

55  Geo.  3.  c.  147.  p.  717,  850. 
65  Geo.  3.  c.  184.  p.  43,  45^^7. 

56  Geo.  3.  c.  50.  p.  378,  448,  449,  731. 
67  Geo.  3.  e.  25.  p.  278,280. 

57  Geo.  3.  f.  29.  p.  278. 
67  Geo.  3.  c.  52.  p.  661. 
67  Geo.  3.  c.  93.  p.  492,  493. 
69  Geo.  3.  c    12.  p.  255. 

1  Geo.  4  c.  87.  p.  601,  626,  650,  662,  66K 
6  Geo.  4.  c.  7.   p.  281. 

6  Geo.  4.  c.  16.  p.  369,  426,  443,  446—448,  4-»U, 

7  Geo.  4.  c.  57.  p.  460. 
7  ana  8  Geo.  4.  c.  17.  p.  493. 
7  and  8  Geo.  i.e.  29.   ji.  2-Jt. 
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STAYING  PROCEEDINGS 

in  ejectment. — See  Ejectment, 
STEALING 

fixtures,  &c.  in  lodgings,  251, 2. 
STRANGER, 

effects  of,  may  be  distrained  upon  for  rent,  470. 
SURETY 

of  lessee  not  discharged  by  bankruptcy  of  principal,  448. 
SURRENDER, 

definition  of,  186. 

termination  of  lease  by,  186,  &c. 

form  of,  186. 

must  be  by  deed  or  notice  in  writing,  187, 

must  be  stamped,  187. 

when  tenant  holds  under  parol  demise,  187, 8. 

what  act  of  landlord  will  amount  to,  188,  9. 

upon  what  it  may  operate,  189. 

in  law  excepted  in  Statute  of  Frauds,  190. 
of  leases  in  possession,  190,  &c. 

by  joint-tenants,  192,  3. 
executor,  193. 
husband  in  right  of  wife,  193. 

if  lessee  redemise  whole  term  to  lessor  it  is  a  smrrender,  194. 

acceptance  of,  when  not  to  be  presumed,  194. 

not  effected  by  mere  cancelling  oflease,  196. 

may  be  upon  condition,  196. 

of  leases  infuturo,  198. 

requisites  to  make  a  good  surrender  in  deed  of  lands,  198. 

how  to  be  pleaded,  198, 9. 

when  presumed,  199. 

presumed  to  let  in  statute  of  limitatioBs,  199. 
TAXES. — See  Assessed  Taxes. 

covenant  to  pay. — See  Coptfuint. 

occupier  of  premises  liable  to  pay,  275. 

the  land  tax  is  quoad  the  public,  the  tenant's  tax,  275, 6. 

but  as  between  landlord  and  tenant,  it  is  the  landlord's  tax,  275,  G. 

the  landlord  is  to  pay  only  the  old  land  tax,  276, 7. 

covenant  to  pay,  when  not  repealed  by  a  statute,  277. 

covenant  to  pay  generally  includes  parliamentary  taxes,  277. 

house  within  limits  of  hospital  not  assessable  to  land  tax,  278. 

tenant  not  relieved  in  equity,  in  what  case,  278. 

if  not  deducted  from  rent  of  current  year,  cannot  be  deducted,  kc.  in 
subsequent  year,  278,  9. 

will  not  be  deducted  at  nisi  prins  if  not  paid  before  trial,  280. 
TENANT  POUR  AUTRE  VIE, 

leases  by,  60, 

tin 


who  is,  60. 

kues  by,  61. 
TENANT  BY  ELEGIT, 

of  leases  by,  121, 
TENANTS  IN  FEE  SIMPLE, 

oflcasesby,  47,  8. 
TENANT  IX  JOINTURE, 

who  is,  61. 

leases  br,  61. 
TENANT  FOR  UFE, 

lenses  by,  67. 
TENANT  BY  STATUTE  MERCHANT, 

ofleasesby,  12). 
TENANT  BY  STATUTE  STAPLE, 

ofleasesby,  131. 
TENANT  AT  SUFFERANCE, 

definition  of,  206. 
TENANTS  IN  TAIL, 

of  leases  by,  48. 

power  of  tu  lease,  by  tbe  common  lav,  48. 

by  tbe  enabling  statute,  91. 
TENANT  IN  TAIL,  AFTER  POSSIBILITY  OP 

nature  of  thiii  estate,  07. 

of  leases  by,  37. 
TENANT  AT  WILL, 

definition  of,  332,  3. 

pending  treaty  ibr  further  k-ase,  334. 
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TENANT  RIGHT, 

of  renewal  of  lease,  208,  &c. 
TENDER 

of  payment  or  rent,  distress  must  not  be  made  after,  479. 

rent,  when  it  will  save  distress,  id, 
plea  of,  in  action  of  debt  for  rent,  504. 

covenant  for  rent,  520. 
TENENDUM 

in  a  lease,  nature  of,  10,  11. 

TERMINATION, 

of  lease  for  years,  182. 

by  effluxion  of  time,  182, 3. 
merger,  183. 
surrender,  186. 
cancelling  the  deed,  210, 1 1 . 
condition  indorsed,  21 1. 
forfeiture  of  lease,  21 1. 

TERMS  IN  TRUST, 

nature  of^  224,  &c. 

TIMBER  TREES, 

how  waste  may  be  committed  in  respect  of,  334. 

TITHES, 

definition  of,  146. 

may  be  subject  of  demise,  147. 

composition  for  ceases  on  death  of  incumbent,  147. 

parol  compositions  for,  cease  on  death  of  incumbent,  uL 

notice  to  determine  composition  for,  234. 

rateable  to  relief  of  poor,  303, 4. 

distress  cannot  be  made  for  rent  issuing  out  of  tithes,  463. 

when  action  will  be  against  parson  for  not  removing,  852, 3. 

TOLLS, 

may  be  let  on  lease,  148. 
mortgaged,  id. 

TOOLS, 

and  utensils  of  a  man's  trade,  when  they  cannot  be  distrained  for 
rent,  469,  70. 
TREES, 

right  of  lord  to  plant  on  common,  345,  &c. 

when  not  distrainable  for  rent,  469. 

TRESPASS, 

acdon  of,  cannot  be  maintained  for  taking  excessive  distress,  484. 
will  not  lie  for  irregular  distress,  491. 
for  irregular  distress  when  it  lies,  819,  &c. 


TIIESPASS  ON  THE  CASE. 

when  it  lies  for  injurin  to  tenant's  posaeanon,  847,  &<: 
TROVER, 

when  maintainable  in  cue  of  wrongful  distms,  477. 

when  it  will  not  lie  for  goods  diatnined,  491. 

when  it  hes  fur  waste,  705,  6. 

for  irregular  diEtress  when  it  lies,  816,  &c. 
TRUSTEES  OF  CHARITIES, 

of  leases  by,  104. 
TURF, 

tenant,  when  restrained  from  cutting,  337. 
UNDER  LEASES.— See  A»tif»mtnt. 

when  they  expire,  90. 

when  extinguished,  434. 

that  which  cannot  be  aopported  a»  U  urigmnent  shall 
underlease,  id. 

will  not  woilt  a  forfeitnre,  imder  a  proceaa  not  to  uaigi 

when  good  in  respect  to  its  commeDcemcnt,  dimdoD  i 
in  what  case,  435. 

under-tenant  not  liable  tar  aradestal  fire,  id. 

landlord  cannot  sue  under-tenant  on  coreiuuit  for  ren 
original  lease,  id. 

under-tenant  not  bound  by  any  of  the  covenants  coatu 
lease,  id. 

of  whole  tenn  amounls  to  assignment,  id. 

except  lessor  reserve  rent  to  himself,  436,  6. 
UNDERWOODS. 

when  rateable  to  relief  of  poor,  302. 
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USE  AND  OCCUPATION, 

the  particulars  of  the  demise  or  sitaalioii  of  the  premises  need 
not  be  stated,  523. 

if  particulars  of  demise  be  alleged,  they  must  be  proved,  id. 

debt  against  executor  shall  be  in  detinei  only,  id. 

how  administrator  may  be  sued,  id. 

action  of  debt  for  use  and  occupation  is  not  local,  524. 
where  tenant  holds  over  for  double  value,  524,  &c. 

the  statute  4  Geo.  2.  c.  28,  is  remedial,  524. 

notice  to  quit  when  it  may  be  given,  id. 

demand   of   possession  and  notice   in    writing    necessary, 
under  statute  4  Geo.  2.  c.  28. 

notice  in  writing,  a  sufficient  demand,  525. 

one  tenant  in  common  may  maintain  this  action,  id. 

form  of  declaring  in,  lU 

action  for  double  value,  when  it  may  be  brought  after  recover- 
ing in  ejectment,  525,  6. 

debt  on  4  Geo.  2.  c.  28,  does  not  lie  against  a  weekly  tenant 
526. 
for  double  rent,  526,  &c- 

provision  of,  11  Geo.  2.  c.  12.  s.  18 — 526. 

affidavit  to  hold  to  bail  for,  id. 

what  is  a  sufficient  holding  within  the  statute,  526. 

notice  need  not  to  be  in  writing,  527. 

what  shall  be  a  waiver  of  landlord's  right  to,  id. 
plea^  in : 

nan  demisit,  may  be  pleaded,  528. 
entry  and  eviction  is  also  a  good  plea,  id. 
Statute  of  Limitations,  id. 
infancy  is  also  pleadable,  id. 
set  off,  tender,  and  refusal,  as  well  as  a  release,  id. 
when  taxes  will  not  be  deducted  at  nisiprius  from  rent  due,  id* 
when  court  of  C.P.  will  not  refer  it  to  Prothonatary  to  confer  to 

rent  due,  id. 
of  th^  action  of  assumpsit  under  provisions  p/*  1 1  G.  2.  c.  19,  s.  14, 
p.  529. 

when  maintainable,  529,  &c. 

by  whom  maintainable,  533,  &c. 

if  tenancy  established,  defendant  must  shew  that  landlord 
has  accepted  another  person  as  tenant,  534. 

when  action  not  maintainable,  535,  6,  540. 

will  not  lie  when  possession  is  tortious,  537. 

defendant  cannot  impeach  title  of  plaintiff,  538, 9. 
form  of  declaration,  541. 
pleas  in,  541,  &c. 
what  may  be  given  in  evidence  under  non-assumpsit,  543. 


is  «ther  i^imtory  or  pennianTC,  317. 

if  house  be  destroyed  by  tempest,  &c.  it  is  no  waste 

may  be  done  in  houses  by  pulling  them  down  c^ : 

be  uKCOvered,  333,  3. 
also  if  glsss  windows  be  broken,  &c.  333. 
if  tenant  repsir  before  action  brought  he  is  not  liabl 
selling  trees  cut  down  for  lepaiis  is  waste,  though  t 

bought  and  used,  333. 
if  tenant  cut  down  fruit-trees  in  garden,  333,  4. 
may  be  committed  by  cutting  down  timber-trees,  31 
cutting  down  beech,  willows,  &c.  standing  in  defenc 

house,  is  waste,  334. 
or  stubbing  up  quickset  fence,  334. 
a  tenant  for  life  without  impeachment  of  waste  mt 

ber,  &c.  33S,6. 
to  suffer  house  to  be  wasted,  and  dien  cut  timlx 

waste,  336. 
digging  for  giaral,  &c.  in  what  case  waste,  and  in  n 
if  mines  be  open,  timber  cannot  be  taken  to  use  in  i 
to  suffer  a  wall  to  decay  whereby  the  sea  dams 

waste,  336. 
it  is  waste,  if  the  tenant  repair  not  the  banlcs  of  rive 
the  law  wiU  not  allow  that  to  bewaste,  which  does  i 

inheritance,  336, 7. 
the  tenant  must  not  change  the  thing  deniiaed,  336 
acluM  of,  on  SlaluU  o/GhucetUr,  694,  &c. 
against  whom  it  lies,  694, d. 
damages  recoverable  in,  6M,  6, 
writ  of  ettrepemetit,  696,7. 
when  it  lies,  697. 
what  sheriff  may  do  under  it,  id. 


INDEX.  067 

WASTE, 

action  of,  on  Statute  of  Gloucester, 

pleas  in^  702, 3, 4.  '^ 

view  by  jury,  704,  5.  ^^ 

verdict  in,  705. 
judgment  in,  id. 
costs  in,  id. 
trover  for,  705, 6. 
action  upon  case,  in  nature  of,  706,  &c. 

does  not  lie  for  permissive  waste,  706. 

one  tenant  in  common  cannot  maintain  against  another  tenant 

in  common,  706. 
when  maintainable,  707, 8. 
of  remedies  in  Equity,  in  the  case  of,  709,  &c. 
Court  of  Chancery  has  concurrent  jurisdiction  with  courts  of  law 
709. 
injunction  will  be  granted  against  permissive  waste,  710. 
against  whom  injunction  will  be  granted,  710, 11,  12. 
on  motion  to  stay  waste  particular  title  must  be  shewn,  714. 
rule  in  Exchequer,  when  appHcation  made  for  injunction,  id. 
WASTE  LAND.— See  Common. 
WATERCOURSE. 

when  an  action  will  lie  for  preventing  enjoyment  of,  851,  2. 
WAY, 

right  of,  is  dcmiseable  with  land,  153. 
of  necessity,  when  it  exists,  153. 
how  limited,  153,  4. 
grant  of  right  of,  154,  5. 
of  obstruction  of  right  of,  864,  &c. 
origin  of  right  of,  864,  5. 
right  of,  may  arise  by  operation  of  law,  865. 
of  way  of  necessity,  id. 
disturbance  of,  866. 

remedy  for  obstructing  right  of,  866,  &c. 
WEARING  APPAREL, 

when  not  distrainable  for  rent,  472. 
WEEKLY  TENANT, 

when  landlord  cannot  distrain  upon  for  double  rent,  461. 
WHARF, 

goods  landed  at,  not  distrainable  for  rent,  471. 
WINDFALLS, 

property  of  the  lord,  335. 
WINDOW.— See  Lights. 
WINDOWS, 

action  for  obstruction  of,  when  it  lies,  715,  &c. 


•     taunt  for,  boond  only  to  fiur  and  tentntable  lepu 
YORKBUniE, 

tegiatiy  of  deeds,  &c.  in  vrest,  east,  and  nortb  ridii 


